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DIGEST 

OF 

RAILWAY    DECISIONS. 


CARRIAGE  OF  MAILS. 

Carriage  of  mailable  matter  by  express  com- 
panies, see  Express  Companies,  5. 

Internal  revenue  tax  on  receipts  for  carrying^ 
mails,  see  Revenue,  8. 

Mail  agents  and  postal  clerks,  when  decined 
passengers,  see  Carriage  of  Passenckks, 

r»4. 

Offense  of  obstructing  the  mails,  see  Crimi- 
nal Law,  37. 

On  land  grant  railroads,  see  Land  Grant 
Railroads,  5. 

Power  to  mortgage  claims  for,  see  Mort- 
gages, 3ii. 


I.  DUTIES  AMD  LIABILITIES  OF  CAB- 

KIER I 

II.  COMPENSATION  FOB  CABBIAOE  ...      4 

III.  BAILWAT  HAIL   AGENTS,  INSPEC- 

TOBS,  Etc 8 

I.  DUTIES  AND  LIABILITIES  OF  CABBIES. 

1.  Duty  to  carry  mails,  generally.* 

— Congress  cannot  compel  a  non  land  grant 
road  to  carry  the  mail,  but  can  restrict  the 
compensation  to  land  grant  rates.  Alabama 
G.  S.  Ji.  Co.  V.  United  States,  25  Ct.  of  CI.  30. 
Upon  an  application  by  the  postmaster- 
general  to  the  railway  commissioners  for 
an  injunction  against  the  Highland  R.  Co., 
to  compel  tliem  to  carry  the  mails  pursuant 
to  the  I  Sth  section  of  the  Regulation  of  Rail- 
ways Act,  1873,  it  was  objected  by  the  com- 
pany that  the  commissioners  had  no  juris- 
diction, as  the  complaint  came  within  the 
arbitration  clause,  and  should  be  determined 

*  Mail  carriers  and  mail  contractors  are  public 
.1  gents  and  not  carriers  for  hire,  see  note,  23 
Am.  &  Eng.  R.  Cas.  729. 

2  D.  R.  D  — I 


according  to  the  statute  i  &  2  Vict.  c.  98. 
held,  that  this  was  not  a  "  difference  "  with- 
in the  meaning  of  the  19th  sec,  and  that 
the  words  therein,  "any  other  question," 
should  be  confined,  by  the  preceding  par- 
ticular words,  to  questions  of  remuneration, 
compensation,  and  the  like.  Postmaster- 
General  V.  Highland  N.  Co.,  2  Jiy.  &*  C.  T. 
Cas.  34. 

2.  Classificatiou  of  mail  carriers.— 
Railroads  for  the  purpose  of  carrying  the 
mails  are  divided  into  three  classes:  (i) 
Those  which  liave  never  received  aid  from 
the  government,  the  service  being  volun- 
tary and  reguhited  by  statute,  and  the  com- 
pensation fixed  by  contract.  (2)  Those 
which  have  received  land  grants,  and  upon 
which  the  carrying  of  mails  is  obligatory. 
(3)  Those  belonging  to  the  Pacific  railway 
system,  which  have  received  both  land 
grants  and  a  guaranty  of  bonds,  and  which 
are  required  to  carry  mails  at  fair  and 
reasonable  rates.  Alabama  G.  S.  R.  Co.  v. 
United  States,  25  Ct.  of  CI.  30. 

3.  Contracts  of  carriage  con« 
striied. — A  construction  given  to  a  con- 
tract for  railway  mail-carrying  by  the  ex- 
press declaration  of  one  party  and  the  silent 
acquiescence  of  the  other,  prior  to  and  dur- 
ing the  performance  of  a  service,  cannot  be 
repudiated  after  a  party  has  acted  upon  the 
faith  of  it.  Central  Pac.  R.  Co.  v.  Unite  it 
States,  28  Ct.  of  CI.  427. 

Where  the  postmaster-general  states  thr. 
terms  upon  which  a  mail  transportatioi 
service  may  be  performed,  and  a  railroad 
acquiesces  and  performs,  it  constitutes  an 
agreement.  A  contract  entered  into,  the 
terms  being  specified,  cannot  be  changed  cr 
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modified  by  the  protest  of  one  party.    Texas 
{^  P.  K.  Co.   V.    i/n//t(i  States,  28  Ct.  of  CI. 

A  suit  for  past  railway  mail  service  is  a 
demand  and  notice  of  an  existing  claim,  but 
not  a  protest  against  what  may  occur  in  the 
future.  Texas  &■•  P.  A'.  Co.  v.  UniteJ Slates, 
28  Ct.  of  CI.  379. 

Tiie  orders  of  the  postmaster-general  and 
the  business  of  carrying  the  mails  are  sub- 
ject to  the  statutes  and  regulations  of  the 
dci)aitment  which  constitute  the  terms  of 
the  contract;  and  a  railroad  by  carrying  the 
mails  accepts  those  terms.  Minneapolis  &* 
St.  L.  K.  Co.  V.  United  States,  24  Ct.  of  CI. 

350- 

The  uniform  practice  of  the  department, 
that  the  delivery  of  mails  at  post-offices 
within  80  rods  of  a  station  is  not  to  be  com- 
puted as  n)ileage,  is  a  correct  construction 
of  tho  regulation  relating  to  delivery.  Min- 
neapolis &»  St.  L.  1\.  Co.  V.  United  States,  24 
Ct.  of  CI.  350. 

The  suppliant  had  a  contract  to  carry  the 
queen's  mails  along  a  certain  route.  In 
the  construction  of  a  government  railway 
the  crown  obstructed  a  highway  used  by 
the  suppliant  in  the  carriage  of  such  mails, 
and  rendered  it  more  difficult  and  expen- 
sive for  him  to  execute  his  contract.  After 
the  contract  had  been  fully  performed  by 
both  parties,  the  suppliant  sought  to  main- 
tain an  action  by  petition  and  right  for 
breach  thereof,  on  the  ground  that  there 
was  an  implied  undertaking  on  the  part  of 
the  crown  in  making  such  contract  that  the 
miniNter  of  railways  would  not  so  exercise 
the  i)Owcrs  vested  in  him  by  statute  as  to 
render  tlie  execution  of  the  contract  by  the 
suppliant  more  onerous  than  it  would 
otherwise  have  been.  Held,  that  such  an 
undertaking  could  not  be  read  into  the  con- 
tract by  implication.  Archibald  v.  Queen,  z 
Can.  Exch.  374. 

4.  Validity  oi  contracts  for  carry- 
ing tlie  mails. — The  postmaster-general 
is  autlu.rized  by  the  Revised  Statutes  to  en- 
ter into  contracts  for  carrying  the  mails,  and 
the  only  limitation  of  time  set  upon  him  is 
that  of  section  3956,  which  restricts  them  to 
periods  not  exceeding  four  years.  New 
York  C.  <S-  H.  R.  R.  Co.  v.  United  States,  21 
Ct.  of  CI.  468. 

If  a  contract  for  railway  mail  service,  de- 
pendent upon  an  appropriation  for  its  va- 
lidity, does  not  exceed  the  appropriation  it 
will  be  deemed  valid,  though  the  appropri- 


ation be  exhausted.  New  York  C.  &*  H.  R. 
K.  Co.  V.  United  States,  21  Ct.  of  CI.  468. 

A  contract  for  postal-car  facilities,  which 
makes  the  liability  of  the  United  States 
conditional  upon  future  appropriations, 
is  valid  and  becomes  operative  if  appropri- 
ations are  subsequently  made.  A'eui  York 
C.  &^  H.  R.  R.  Co.  v.  United  States,  21  Ct.  of 
CI.  468. 

An  agreement  by  a  railway  company,  that 
during  the  continuance  of  a  lease  it  will  not 
carry  any  passengers,  goods,  or  other  tilings 
over  any  part  of  the  leased  line  to  any  point 
on  the  line  of  the  lessee,  is  not  illegal,  as 
binding  it  not  to  carry  the  mails  if  the  post- 
master-general should  require  it,  the  agree- 
ment imposing  no  such  obligation.  Shrews- 
bury &^  B.  R.  Co.  v.  Loudon  &>  N.  W.  R. 
Co.,  \7  Q.B.  652,  21  L.f.  Q.  B.  S9. 

5.  Transfer  by  mortgage  of  road.— 
The  transfer  of  a  claim  against  the  govern- 
ment for  carrying  mails  on  a  railroad,  by 
mortgage  and  foreclosure,  is  void  under  U. 
S.  Rev.  St.  ?  3477>  making  all  tra!isfers  and 
assignments  of  claims  against  the  govern- 
ment void  if  made  before  the  claim  has  been 
ascertained  and  a  warrant  issued  therefor. 
St.  Paul  <S^  D.  R.  Co.  v.  United  States,  1 1 2 
^.  S.  733,  5  Sup.  Ct.  Rep.  366.— Di.STiN- 
GUISHING  Erwin  v.  United  States,  97  U.  S. 
392;  Goodman  7/.  Nihlack,  102  U.  S.  556. — 
FoLLOWKi)  IN  Flint  &  P.  M.  R.  Co,  i/.  United 
States,  112  U.  S.  762. 

The  transfer  of  a  contract  with  the  gov- 
ernment to  carry  mails  on  a  railroad,  by 
mortgage  and  foreclosure,  is  void  under  U. 
S.  Rev.  St.  §  3737,  providing  that  no  con- 
tract or  order,  or  any  interest  therein,  shall 
be  transferred,  and  that  such  transfer  will 
annul  the  contractor  order  as  to  the  United 
States.  St.  Paul  (^  D.  R.  Co.  v.  United 
States,  1 12  i/.  5.  733,  5  Sup.  Ct.  Rep.  366  ;  af- 
firming 18  Ct.  of  CI.  405. 

A  foreclosure  of  a  railroad  mortgage,  con- 
veying the  road  and  franchise,  with  all 
tangible  property,  and  the  business  thereof, 
with  all  endowments,  income,  advantages, 
issues,  rents,  and  profits,  does  not  pass  title 
to  the  purchasers  of  a  contract  with  the 
government  for  carrying  mails,  nor  a  claim 
for  services  in  carrying  mails  before  the  fore- 
closure. St.  Paul  &•  D.  R.  Co.  V.  United 
States,  112  U.  S.  733,  5  Sufi.  Ct.  Rep.  366.— 
DiSTlNr.ui.SHiNG  Chicago  &  N.  W.  R.  Co.  7-. 
United  States,  104  U.  S.  680;  Chicago,  M. 
&  St.  P.  R.  Co.  V.  United  States,  104  U.  S. 
687. 
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Where  no  debts  due  to  a  railroad  corpora- 
tion are  included  in  terms  in  a  mortgage  of 
its  property  and  franchises,  and  where  the 
law  of  the  state  likewise  provides  that  debts 
due  to  a  corporation  shall  not  pass  to  the 
purchaser  by  virtu  •  of  a  mortgage  and  sale, 
a  claim  ai;ainst  the  government  for  mail 
transportation  services  does  not  pass.  Ches- 
apeake Sr'  O.  R.  Co.  v.  United  States,  1 9  Ct. 
vf  CI.  300. 

Where  there  are  two  railroad  corpora- 
tions distinct  in  name  and  adverse  in  in- 
terest, the  one  having  a  claim  without  a  suit 
and  the  other  a  suit  without  a  claim,  and 
the  party  with  the  suit  is  in  danger  of  de- 
feat because  of  a  defect  of  title,  and  the 
party  without  a  suit  is  barred  from  bringing 
one  by  the  statute  of  limitations,  the  defect 
cannot  be  cured  by  amendment  or  change 
of  parties,  though  both  consent.  Chesapeake 
&*  O,  R.  Co.  v.  United  States,  igCt.  of  CI. 
300. 

There  is  no  privily  between  two  corpora- 
tions seeking  lo  recover  the  same  claim  for 
railroad  tiiail  service  if  the  one  was  never  in 
law  or  in  equity  the  owner  of  the  claim 
and  the  other  never  assigned  or  attempted 
to  assign  i;.  Succession  in  franchises  and 
property  creates  no  privity  as  to  a  chose  in 
action  not  assigned.  Chesapeake  %*  O.  R, 
Co.  V.  United  States,  19  Ct.  of  CI.  300. 

(J.  Bond.— Where  the  neglect  or  default 
of  an  employe  of  the  post-office  department 
prevents  a  railway  company  from  perform- 
ing its  obligation  to  the  crown  in  the  mat- 
ter of  carrying  the  mails,  this  is  a  good  de- 
fense to  an  action  to  forfeit  the  company's 
bond  for  the  conveyance  of  the  mails.  At- 
torney-General V.  London  &^  N.  IV.  R.  Co.,  i 
Johns.  28. 

7.  Liiabilitles  of  carrier,  generally. 
— The  acts  of  congress  regulating  the  duties 
and  liabilities  of  steamboats  engaged  in  car- 
rying the  mail  (U.  S.  Statutes  at  Large,  vol. 
4,  p.  104,  §  6;  Id.  vol.  5,  p.  736,  g  13)  do  not 
impose  upon  the  owners  of  such  boats  the 
responsibility  of  common  carriers,  in  favor 
of  a  person  who  contracts  with  them  only  for 
the  diligence  of  a  mandatary.  Haynic  v. 
Waring,  29  Ala.  263. 

The  contractor  for  carrying  the  mails, 
and  not  the  carrier  employed  by  him,  is  the 
public  agent,  if  buch  contract  constitutes  an 
agency;  and  as  to  his  liability  for  the  acts 
and  defaults  of  subordinates  employed  in 
the  transmission,  the  court  "  approves  and 
adopts  the  legal  propositions  asserted  and 


maintained  in  Sawyers  v.  Corse,  \^  Gratt. 
(Va.)  230.  Central  R.  (5-  />'.  Co,  v.  Lamp- 
ley,  23  Am.  &*  Eng.  R.  Cas.  720,  76  Ala. 
357,  52  Am.  Rep.  334. 

A  railroad  company  is  not  responsible  for 
the  negligent  acts  of  postal  clerks  or  agents 
upon  its  trains.  Muster  v.  Chicago,  A/.  &• 
St.  P.  R.  Co.,  18  Am.  i3-  £ng.  R.  Cas.  113,  61 
Wis.  325,  21  A'.  If  \  Rep.  222  49  Am.  Rep. 
41.— DlsilNGUiSHED  IN  Carpenter  v.  Hos- 
ton  &  A.  R.  Co.,  21  Am.  &  Eng.  R.  Cas.  331, 
97  N.  Y.  494,  49  Am.  Rep.  540. — Poling  v. 
Ohio  River  R.  Co.,  38  fV.  Va.  645,  18  >'.  £. 
Rep.  782. 

The  regulations  of  the  post-office  depart- 
ment do  not  require  the  speed  of  mail 
trains  to  be  slackened  at  catch-stations, 
where  cranes  are  erected  for  the  exchange 
of  mails.  Muster  v.  Chicago,  M.  &>  St.  P. 
R.  Co.,  18  Am.  &•  Eng.  R.  Cas.  113,  61  Wis. 
325,  21  A^.  W.  Rep.  223,  49  Am.  Rep.  41. — 
Distinguished  in  Hoppe  v.  Chicago,  M. 
&  St.  P.  R.  Co.,  19  Am.  &  Eng.  R.  Cas.  74, 
61  Wis.  357. 

.'\  passenger  who  is  hurt  while  waiting  in 
a  proper  place,  on  a  station  platform,  by  a 
mail-bag  thrown  from  the  train  according 
to  custom,  while  running  at  full  speed,  may 
sue  the  railroad  company  for  such  injury. 
Sno^v  V.  Fitchhurg  R.  Co.,  18  Am.  &>  Eng.  R. 
Cas.  161,  1 2,6  Mass.  552,  4g  Am.  Rep.  40. — 
Quoted  in  Sargent  t/.  St.  Louis  &  S.  F.  R, 
Co.,  114  Mo.  348. 

Where  a  passenger  entering  a  train  is 
struck  and  hurt  by  a  mail-bag  thrown  there- 
from by  a  clerk  in  the  employ  of  the  post- 
office  department,  the  railroad  company  is 
not  liable.  Carpenter  v.  Boston  &>  A.  R.  Co., 
24  f/ttn  {jV.  V.)  104.— Quoting  and  Re- 
viewing Putnam  v.  Broadway  &  S.  A.  R. 
Co.,  55  N.  Y.  loS.— Followed  in  Mars 
V.  Delaware  &  H.  Canal  Co.,  54  Hun  (N.  Y.) 
625. 

Plaintiff,  having  purchased  a  ticket,  went 
upon  the  platform  prepared  for  passengers 
at  defendant's  depot  at  C.  for  the  purpose 
of  taking  a  train  which  was  approaching. 
A  postal  car  was  attached  to  the  train,  and 
as  it  passed  the  platform  the  postal  clerk, 
an  employe  of  the  United  States,  threw  out 
a  loaded  mail-bag,  which  struck  and  injured 
plaintiff.  In  an  action  to  recover  damages 
for  the  injury,  it  appeared  that  this  had  been 
for  a  long  time  the  customary  method  of 
discharging  mail-bags  from  postal  cars  at 
said  depot,  at  times  when  passengers  were 
upon  the  platform,  and  under  circumstances 


CARRIAGE   OF   MAILS,  8,0. 


I  . 


from  which  notice  to  tlic  defendant  inight 
be  fairly  implied.  It  did  not  aiJpear  tliat 
defendant  had  taken  any  precaution  to  pre- 
vent injury,  I/e/ti,  the  fact  that  the  postal 
agent  was  not  in  defendant's  employ  did 
not  relieve  it  from  liability,  and  that  the 
circumstances  authorized  a  finding  of  negli- 
gence upon  its  jiart ;  that  it  was  not  neces- 
sary, in  order  to  charge  defendant  with  the 
duty  of  care  and  vigilance,  to  show  that  on 
some  former  occasion  a  like  injury  had  hap- 
pened. Carpenter  v.  Hoston  tS^*  A.  R.  Co., 
21  Am.  &>  Eiig.  R.  Cas.  331,  97  A'.  V.  494,  49 
Am.  Rep.  540.  — Di.sTiNCJUiSHiNG  Nolton  v. 
Western  K.  Co.,  1 5  N.  Y.  444;  Blair  v.  Erie 
R.  Co.,  66  N.  Y.  313;  Pennsylvania  R.  Co. 
V.  Price,  -3  Alb,  L,  J. 69;  Putnam  ?/.  Broad- 
way «St  S.  A.  R.  Co.,  55  N.  Y,  1 13 ;  Muster  7>. 
Chicago,  M,  &  St,  P,  R.  Co,.  61  Wis,  325.— 
FoLLowKl)  IN  Carpenter  ?'.  Boston  &  A.  R. 
Co.,  105  N.  Y.  629.  Quoted  in  Sargent  v. 
St.  Louis  &  S.  F.  R.  Co.,  114  Mo.  348.  Rk- 
viiiWED  IN  Ohio  &  M.  R.  Co,  v.  Simms,  43 
111,  App,  260, 

Where  the  contractors  for  the  transporta- 
tion of  the  mails  negligently  unload  the 
mail-bags  upon  the  station  platform  or  side- 
walk in  such  a  manner  as  to  cause  injury  to 
one,  who  recovers  judgment  tliereforagainst 
the  company,  the  company  may  maintain  an 
action  for  indemnity  against  the  contractors, 
the  relation  of  the  parties  inter  se  not  being 
that  of  joint  tort-feasors.  Old  Colony  R.  Co. 
v.  Sliwens,  38  Am.  &*  Eng.  R.  Cas.  382,  148 
Mass.  363,  \^  N.  E.  Rep.  yjz. 

8.  Liability  for  loss  or  delay  of 
mail  matter.— Contractors  for  the  trans- 
portation of  the  public  mail  are  not  liable 
in  assumpsit  for  money  inclosed  in  a  way- 
letter  and  lost  by  the  neglect  of  the  mail- 
carrier  employed  by  them,  on  their  route. 
Hutchins  v,  Brackett,  22  A^.  H.  252, 

There  is  no  privity  of  contract  between 
the  sender  of  a  letter  by  mail  and  the  con- 
tractor with  the  government  for  carrying 
the  mails,  nor  has  the  latter  any  right  to 
compensation  from  the  former;  conse- 
quently he  is  not  liable  as  a  common  car- 
rier to  the  sender  of  the  letter,  although  he 
may  be  at  the  same  time  engaged  in  th;; 
business  of  a  common  carrier.  Central  R. 
&*  B.  Co.  v.  Lampley,  23  Am.  &•  Eng.  R, 
Cas.  720,  76  Ala.  357,  52  Am.  Rep.  334, 

A  railroad  being  by  law  an  established 
post-road,  and  the  mails  being  carried  along 
its  route  by  the  directions  of  the  post-office 
department  of  the  government,  the  liability 


of  the  railroad  company  for  the  loss  of  mail 
matter  is  not  that  of  a  common  carrier,  but 
of  a  bailee  for  hire;  and  \yliilc  it  would  be 
liable  to  the  sender  of  a  registered  letter  if 
stolen  or  lost  through  the  negligence  or 
want  of  care  of  its  agents  or  servants,  the 
burden  of  proof  is  on  the  plaintiff  to  show 
that  the  theft  or  loss  was  caused  by  such 
negligence,  and  trover  is  not  the  proper 
form  of  action  to  enforce  the  liability.  Cen- 
tral R.  (S-  B.  Co.  V,  Lampley,  23  Am.  &^Etig. 
R.  Cas.  720,  76  Ala.  357,  52  Am.  Rep.  334, 

The  excuse  that  delinquencies  in  carrying 
railroad  mails  were  unavoidable  in  being 
caused  by  the  elements,  is  proper  matter  for 
consideration  by  the  postmaster-general, 
but  cannot  be  considered  by  the  court  in  the 
absence  of  fraud  or  other  irregularity.  Min- 
neapolis iS^  St.  L.  R.  Co.  v.  United  States,  24 
Ct.  of  CI.  350, 

II,  COMPENSATION  FOR  CABRIAOE. 

O.  Under  the  statutes,  {(eiierally. — 

The  act  of  congress  of  July  12,  1876,  §  13, 
enacted  "that  railroad  companies  whose 
railroad  was  constructed  in  whole  or  in  part 
by  a  land  grant  made  by  congress,  on  the 
condition  that  the  mails  should  be  trans- 
ported over  their  road  at  such  price  as  con- 
gress should  by  law  direct,  shall  receive  only 
80  per  cent  of  the  compensation  authorized 
by  this  act,"  Held,  that  the  80  per  cent 
rate  only  applied  to  that  part  of  a  road  re- 
ceiving a  grant,  and  not  to  a  part  that  was 
unaided.  United  States  v,  Alabama  G.  S.  R. 
Co.,  142  U.  S.  615,  12  Sup.  Ct.  Rep.  306;  «/- 
firming  25  Ct.  of  CI.  30, — Distinguished  in 
Wisconsin  C.  R.  Co.  v.  United  States,  27  Ct. 
of  CI.  440. 

The  act  of  congress  of  July  i,  1862,  re- 
quires certain  Pacific  railroads  to  transport 
mails,  troops,  and  supplies  of  the  govern- 
ment "at  fair  and  reasonable  rates,  not  to 
exceed  the  amounts  paid  by  private  parties." 
Held,  that  a  "  fair  and  reasonable  "  compen- 
sation was  not  determined  by  what  the  rail- 
road charged  individuals  for  like  services, 
but  that  it  was  competent  for  the  court  of 
claims  to  hear  proof  and  decide  that  a 
lower  rate,  as  fi::cu  by  the  accounting  of- 
ficers of  the  government,  was  fair  and  rea- 
sonable. Union  Pac.  ?,  Co.  v.  United 
States,  25  Am.  &•  Eng.  R.  Cas.  396,  117  d/, 
S.  355,  6  Sup.  Ct.  Rep.  772.— Followed  in 
Kentucky  &  I,  Bridge  Co.  v.  Louisville  & 
N,  R,  Co,.  37  Fed.  Rep.  567.  2  L.  R,  A,  289, 
2  Int.  Com.  Rep.  351. 


ii. 
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The  provisions  of  said  act  as  to  a  "  fair 
and  reasonaLiIc  compensation "  apply  to 
tran.sporiaticji)  over  tliu  biicli;c  of  tiie  I'nion 
racilic  railroad  across  the  Mississippi  river 
between  Oinaiia  and  Council  BlulTs.  Union 
J'dc.  A\  Co.  V.  United  Siates,  25  Am.  &^  Kn^t;. 
A\  Cas.  3<j6,  117  U.  S.  355,  6  Sup.  Ct.  Kep. 
772.— QU(JTEl)  IN  Union  Pac.  R.  Co.  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  51  An).  &  Eng. 
R.  Cas.  162,  51    Fed.  Rep.  309,  2  C.  C.  A. 

«74. 

A  contract  for  carrying  the  mail  is  not 
adected  by  tiie  sections  of  the  U.  S.  Rev. 
St.  declaiing  that  the  postmaster-general 
may  fix  the  rate  for  such  service  when  per- 
formed by  railroad  companies  to  which  con- 
gress granted  aid,  and  he  had  no  authority 
to  insist  that  it  was  not  binding  ujion  the 
United  States.  Union  Pac.  K.Co.  v.  United 
States,  9  Am.  &*  Ent;.  A'.  Cas.  54,  104  U.  S. 
662  ;  re7'ersing  16  Ct.  of  CI.  569. — Reviewed 
IN  Ex  parte  Koehler,  12  Sawy.  (U,  S.) 
446. 

The  claimants  were  proprietors  of  a  rail- 
way from  Pittsburgh  to  Newark,  160  miles, 
witli  a  branch  to  Cadiz,  8  miles,  and  had  a 
right  of  way  over  a  railway  between  Newark 
and  Columbus,  23  miles;  and  they  carried 
the  mails  between  Columbus  and  Pittsburgh 
and  on  the  branch.  Compensation  for  this 
mail  service  was  ascertained  by  multiplying 
the  number  of  miles  between  Newark  and 
Pittsburgh  by  agivennumberof  dollars.  This 
compensation  was  paid  by  the  post-office 
department  for  the  whcle  mail  service,  and 
received  by  the  claimants  without  question. 
After  termination  of  the  service  they  set  up 
a  claim  for  further  compensation  for  mail 
service  between  Newark  and  Columbus. 
Held,  that  the  payments  had  been  made  and 
received  in  full  satisfaction  for  the  entire 
service.  Pittsburgh,  C.  <&*  .SV.  L.  R.  Co.  v. 
United  States,  13  Ct.  of  CI.  314. 

When  the  Pacific  Railroad  Act  of  July  2, 
1864,  13  Stat.  L.  356,  §  5,  changed  the  law 
which  then  required  that  all  earnings  for 
carrying  mails,  etc.,  should  be  applied  on  the 
subsidy  bonds,  and  in  lieu  thereof  provided 
that  "  only  one  half  "  of  such  earnings  should 
be  so  applied,  it  was  a  clear  authority  for 
the  payment  of  the  other  half.  Union  Pac. 
R.  Co.  v.  United  States,  16  Ct.  of  CI.  353. 

Where  the  postmaster-general  is  pro- 
hibited by  law  from  paying  a  claim,  he  is 
prohibited  from  referring  it  to  the  court 
of  claims,  under  the  Revised  Statutes,  § 
1063 ;  and  the  court  acquires  no  jurisdiction 


from  the  reference.     C/iesapeake  &*  O.  R.  Co. 
V.  United  States,  20  Ct.  of  Ct.  49. 

A  limitation  set  by  congress  upon  the 
price  to  be  paid  for  mail  transportation  on 
railroads  will  bind  the  postmaster-general 
not  to  incur  a  greater  liability,  and  be  notice 
to  the  carrier,  ^liabaina  G.  S.  R.  Co.  v. 
United  States,  2$-Ct.  of  CI.  30. 

lO.  Under  iirovisiuiis  lor  rcdiioiiiK 
ooiiiiMMisatiuii. — The  act  of  1879,  ^  5, 
does  not  repeal  U.  S.  Rev.  St.,  ^  3962, 
which  gives  to  the  postmaster-general  au- 
thority to  deduct  from  the  pay  of  mail  con- 
tractors, whether  tliey  be  private  persons  or 
corporations,  the  price  of  the  trip  in  all  cases 
where  the  trip  is  not  made,  and  not  to  ex- 
ceed three  times  the  price  of  the  trip,  where 
the  failure  is  caused  by  the  fault  of  the  con- 
tractor or  carrier.  Chicago,  M.  &*  St.  /'.  R, 
Co.  V.  United  States,  35  /Im.  &*  Eng.  R.  Cas, 
508,  127  U.  S.  406,  8  Sup.  Ct.  Rep.  1194. 

A  railroad  company,  in  aid  of  which  con- 
gress granted  land,  entered  September,  1873, 
into  a  contract  with  the  United  States  to 
transport  for  four  years  the  mails  over  its 
road  at  a  price  which  conformed  to  the 
statute  then  jn  force.  It  received  from  the 
postmaster-general  due  notice  of  his  orders, 
reducing  the  rates  of  compensation,  pursu- 
ant to  the  act  of  July  12, 1876,  c.  179, 19  Stat. 
at  L.  78,  and  the  act  of  July  17,  187S,  c.  259, 
20  Id.  140.  The  company  protested  against 
the  order  but  performed  the  stipulated 
service.  Held,  that  it  is  entitled  to  recover 
the  contract  price  therefor.  Those  acts  ap- 
ply only  to  contracts  thereafter  made,  or  to 
such  as  did  not  require  the  performance  of 
the  service  for  a  specific  period.  Chicago 
6-  N.  IV.  R.  Co.  V.  United  States,  9  Am.  '&• 
Eng.  R.  Cas.  48,  104  U.  S.  680.— DISTIN- 
GUISHED IN  St.  Paul  &  D.  R.  Co.  7/.  United 
States,  112  U.  S.  733.  Followed  in  Chi- 
cago, M.  &  St.  P.  R.  Co.  V.  United 
States,  10  Am.  &  Eng,  R.  Cas.  621,  104  U.S. 
687 ;  St.  Paul  &  D.  R.  Co.  v.  United  States, 
18  Ct.  of  CI.  405  ;  Chicago,  M.  &  St.  P.  R. 
Co.  V.  United  States,  18  Ct.  of  CI.  359; 
Eastern  R.  Co.  v.  United  States,  20  Ct.  of 
CI.  23.  Reconciled  in  Eastern  R.  Co.?'. 
United  States,  129  U.  S.  ^gi.— Chicago,  Af. 
&^  6/.  P.  R.  Co.  v.  United  States,  10  Am. 
&>  Eng.  7v\  Cas.  621,  104  U.  S.  687.— DIS- 
TINGUISHED IN  St.  Paul  &  D.  R.  Co.  V. 
United  States,  112  U.  S.  733.  Followed 
IN  Chicago,  M.  &  St.  P.  R.  Co.  v.  United 
States,  18  Ct.  of  CI.  359;  St.  Paul  &  D.  R. 
Co.  V.  United  States,  18  Ct.  of  CI.  405  ;  East- 


CAKKIAGIi   OF   MAILS,  ll-l.'l. 


ern  R.  Co.  i'.  United  States,  20  Ct.  of  ("1. 
2y—L7ii<ii/,'o,  M.  &^  St.  J'.  J\\  Co.  V.  United 
^tatis,  [H  Ct.  of  LI.  35'j.  Illinois  C.  R.  Co. 
V.  L'niti-d  Slates,  iS  Ct.  of  CI.  iiS.-  ImH.- 
LOWKIjin  iliiiiiiil)iili"i:  St.  J.  I{.  Co.  1'.  United 
States.  18  Ct.  of  CI.  213.— C'///c.y<^,  .)/.  &*  St, 
P.  A'.  Co.  V.  Unitfil  States,  \.\  Ct.  of  CI.  125. 
It  was  not  intcndi'd  l)y  i;onj;ri.'ss  liuit  the 
provision  of  tlie  Revised  Staiuti's,  ;!  3':>62, 
authorizing;  tlie  postinaster-^jeneral  to  niai<c 
(le(kictions  and  impose  lines  in  the  niail 
transportation  service  siionld  be  repealed  by 
tlie  act  of  March  3,  1879,  20  Stat,  at  L.  33, 

8§  5>  P-  355-  'i"'l  '^'^^  "f  J""^  ' '-  '^'*^°'  •"  ^''• 
177  Jacksoiii'illf,  /'.  i^JA  A',  Co.  v.   United 

States,  21  CI.  of  CI.  155. 

Where  a  railroad  admits  its  delay  in  de- 
livering the  mails  and  concedes  the  reason- 
ableness of  the  postmaster-jjeneral's  re- 
duction therefor,  it  cannot  recover.  The 
nia.xinium  compensation  authorized  by  con- 
gress and  the  amount  allowed  by  the  post- 
niastt'r-j^eiK.'ral  arc  for  the  wiiole  service 
accordinji  to  schedule  time.  Jacksonville, 
r.  &^  M.  A".  Co.  v.  United  States,  2 1  Ct.  of 

CI.  155. 

An  order  of  the  postmaster-general  mak- 
inj;  a  mail  service  "  subject  to  lines  and  de- 
ductions "  is  authorized  by  U.  S.  Rev.  Stat. 
§  3962.  Minneapolis  &•  St.  L.  R.  Co.  v. 
United  States,  24  Ct.  of  CI.  350. 

VVMierc  a  mail  contract  authorizes  the 
government  to  discontinue  the  service  at 
any  lime,  in  whole  or  in  part,  allowing  the 
contractor  one  month's  extra  pay,  and  con- 
gress during  the  term  of  the  contract  enact 
that  the  postmaster-general  shall  deduct 
ID  per  cent  from  thecompensation  allowed 
to  all  railroads  for  carrying  the  mail,  and  the 
contractors  continue  to  carry  the  mail  with- 
out objection,  it  will  be //(■/</ that  the  statute 
was,  in  elTect,  a  notice  under  the  contract 
that  the  service  would  be  discontinued 
under  the  old  rates  and  continued,  if  at  all, 
under  the  new  rates.  Chicago,  M.  iS^  .SV.  /'. 
R.  Co.  V.  United  States,  14  Ct.  of  CI.  125. 

1 1.  Waiver  of  rig:]it  tol'iillcoinpeii- 
Hiitioii. — The  performance  by  the  railroad 
company  of  the  service  imposed  upon  it  by 
its  contract,  protesting  against  the  reduc- 
tion of  compensation,  is  not  a  waiver  of  any 
rights  under  the  contract.  C/iicago  &>  N. 
W.  R.  Co.  V.  United  States.  9  .-////.  &^  l^".ii'- 
Ji.  Cas.  48.  104  U.  S.  680.  Union  I'ac.  R. 
Co.  V.  United  States,  9  //w.  &-  Eng.  R.  Cas. 
54,  104  U.  S.  662. 

Where  the  postmaster-general,  under  the 


authority  of  the  act  of  congress  of  Marcli  3, 
1873,  has  adjusted  a  railway  contract  for 
carrying  mails  according  to  the  weight  of  the 
mails,  and  the  carrier  has  received  .1  reduced 
am(jnnt  without  protest,  he  must  be  held  to 
have  accepted  it  in  full  payment,  and  cannot 
afterwards  sue  for  the  balance  of  the  con- 
tract price.  I'lastern  A'.  Co.  v.  I'nited  Stat.s, 
129  U.S.  391,  i)Sii/>.  Ct.  Rep.  320;  aj/hniing 
20  Ct.ofCI.  23,— l<K((iN(i!,lN(;  Chicago  iS; 
N.  W.  K.  Co.  7>.  United  States.  104  U.  S. 
6S4. 

12.  EHtoppc'l.— Where  a  railway  mail- 
transportation  contractor  renders  a  service 
within  the  route  of  another,  and  allows  the 
latter  to  receive  pay  therefor  without  ob- 
jection, it  is  a  case  of  estoppel,  and  the 
government  cannot  be  made  to  pay  a  second 
time.  Utica,  1.  &>  /•-".  A*.  Co.  v.  United 
States,  22  Ct.  of  CI.  265.  Philadelphia  d^  li. 
C.  R.  Co.\.  United  States,  103  U,  S.  703; 
aj/lrniing  13  Ct.  of  CI.  199. 

The  doctrine  of  eeiuitable  estoppel  is  ap- 
plicable where  a  railway  mail  carrier  ought 
to  have  notified  the  postmaster-general 
that  he  would  not  carry  the  mails  and  post- 
office  inspectors  on  the  terms  prescribed  by 
the  regulations,  and  his  silence  is  deemed 
his  acquiescence.  Central  J'ae.  A'.  Co.  v. 
United  States,  28  Ct.  of  CI.  427. 

i;j.  KHV'ct  oi"  war.— The  act  of  March  3, 
1S77,  19  Stat,  at  L.  362,  by  implication,  pro- 
hibits the  executive  olFicers  from  paying  for 
mail  transportation  services  rendered  after 
the  state  in  which  they  were  performed 
"  engaged  in  war  against  the  United  Stales. 
Chesapeake  &•  O.  R.  Co.  v.  United  States,  20 
Ct.  of  CI.  49. 

A  railway  corporation  controlled  by  the 
enemy,  located  and  operated  within  his 
jurisdiction,  and  employed  in  carrying  on 
the  war  must  be  regarded,  so  far  as  its  con- 
tracting power  is  concerned,  as  a  person  who 
promoted,  encouraged,  and  sustained  the 
rebellion.  Chesapeake  &"  O.  R.  Co.  v.  United 
States,  20  Ct.  of  CI.  49. 

Virginia  "engaged  in  war  against  the 
United  States"  April  17.  1861,  the  day  on 
which  she  passed  her  secession  ordinance. 
West  Virginia,  however,  although  then  a 
part  of  Virginia,  never  so  engaged  in  war, 
and,  therefore,  a  railway  mail  contractor  in 
West  Virginia  may  claim  compensation 
from  the  United  States  for  services  ren- 
dered after  that  date.  Chesapeake  &•  O.  R. 
Co.  v.  United  States,  20  Ct.  of  CI.  49. 

Under  the  act  of  congress  of  March  3, 
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1R77,  pmvidiriK  tliat  when  certain  claims 
jjy  railroads  for  tarryiiifj  mails  iiad  l)i'cn 
piiid  l)y  tlio  Confederate  government  tiiey 
sliould  not  be  paid  aj^ain  — //(A/,  tliat  the 
Inuden  is  on  a  claimant  to  show  that  his 
claim  is  not  of  that  class.  Sr/iiia,  A'.  Sr'  P. 
A',  t'c.v.  Unitvd  Slatts,  139  U.  S.  5O0,  11 
Sit/>.  a.  A'ifi.  ^'38. 

14.  nt'lViisj'H-  liiiiiltiitioii.  — VViiere 
a  railroad  lias  reniiered  services  in  carry- 
inj,'  mails  which  arc  not  ai;ainst  piihlic  pol- 
icy, it  is  no  defense  to  say  tliat  the  road 
was  operated  by  a  combination  intended  to 
neutralize  competition.  Sout/iern  I'af.  K. 
Co.  V.  Uiiitfd S/ti/i's.  ?S  (•/   of  a.  JJ. 

Where  the  original  claim  was  for  carry- 
ing the  mail  !.>  1861,  and  the  petition  was 
filed  in  1886,  an  account  stated  by  the  sixth 
auditor,  approved  by  the  first  comptroller 
under  Uev.  St.  §  270,  showing  a  balance 
due  to  a  contractor,  does  not  constitute  an 
award  nor  take  the  case  out  of  the  statute 
of  limitations,  A//ss/'.ss//>/i/  C.  A'.  Co.  v. 
l/fit/ii/  Stall's,  23  Ct.  0/  CI.  27. 

15.  Aiiiuiiiit  of  coiii|UMisatioii.— 
The  act  of  congress  of  July  i,  1S62,  c.  120, 
§  6,  incorporating  the  Union  Facilic  K.  Co. 
(12  Stat,  at  L.  489),  constitutes  a  contract  be- 
tween the  Unltcfl  States  and  the  company, 
whercunder  the  latter,  for  its  service  in 
transporting  on  its  road,  from  Jan.  i,  1876, 
to  Oct.  I,  1877,  the  mails  and  the  agents 
and  clerks  cm[)lf)yed  in  connection  there- 
with, is  entitled  to  comi)eiisation  at  fair  and 
reasonable  rates,  not  to  exceed  those  paid 
by  private  parties  for  the  same  kind  of  ser- 
vice. Union  Piic.  A'.  Co.  v.  United  .States, 
^Aiii.  So/u/if.  A'.  Cas.  54,  104  U.  S.  662. 

A  railroad  in  receiving  a  land  grant  from 
the  government  was  recpiired  to  carry  mails 
at  such  price  as  congress  should  fix.  After 
carrying  the  mail^  for  four  years  under  a 
written  contract  it  continued  for  another 
four  years.  Once  during  the  latter  four 
years  the  postmaster-general  reduced  the 
pay,  and  twice  it  was  reduced  by  congress, 
and  the  company  received  [)ay  at  the  reduced 
rates.  Ife/d,  that  no  continuance  of  the 
written  contract  could  be  implied  from  a 
continuance  of  service,  so  as  to  bind  the 
government  to  pay  the  same  compensation 
as  under  the  written  contract.  Jacksonville, 
P.  &»  M.  R.  Co.  V.  United  States,  28  -/;«.  .S^" 
JCni,r.  A'.  Cas.  82.  u8  U.  S.  626,  7  Suji.  Ct. 
Rep.  48. 

A  well-established  practice,  such  as  rail- 
roads receiving  and  delivering  mail  matter 


at  all  ndices  wii  hin  80  rods  of  the  road  with- 
out extra  charge,  mi;st  l)e  deeiiu'd  to  have 
been  considered  by  con;;rt'ss  and  the  tle- 
partment  when  tixing  the  rate  of  compensa- 
tion for  railroad  mail  transportation  ;  and 
performing  that  service  without  ol)ji'cti<jn, 
ill  accordance  with  the  established  piaclice, 
will  preclude  the  road  from  seeking  addi- 
tional pay  for  it.  Jaiksonville,  /'.  is*  M.  A', 
Co.  V.  United  Stales,  21   Ct.  .1  ' '/.  15  s. 

A  land  grant  road  which  lia ,  no  option, 
but  must  transp(jrt  the  mails  lur  such  com- 
pensation as  congress  -iiay  by  law  direct, 
cannot  be  misled  by  ly  misinterpret  ion 
of  a  statute  on  the  part  of  the  po  Pinaster- 
general.  Wisconsin  C.  R.  1  1  v.  United 
States,  27  Ct.  0/  CI.  440.-  .\i>i'koVINU  Ouval 
V.  United  States,  25  Ct.  ul  CI.  46.  Dis- 
TiNcJUisiiiNi;  United  Stalest/.  Alabama  G. 
S.  R.  Co.,  142  U.  S.  615. 

A  railroad  is  not  necessarily  entitled  to 
the  maximum  rate  .dlowed  by  law  for  mail 
service.  The  postmaster-general  has  dis- 
cretion to  make  contracts  at  lower  rates. 
Minneapolis  &*  .S/.  /,.  A'.  Co.  v.  United 
Stales,  24  Cl.  of  CI.  350. 

10.  I{«<'«v»'r.v  Imc'k  of  inoiioy  over- 
pniil. — Where  the  responsible  oHicers  of 
the  government  give  a  construction  to  a 
statute,  upon  the  fiiih  of  which  a  railroad 
mail  contractor  renders  a  service  and  re- 
ceives his  pay.  the  government  cantKJt  sub- 
se  pieiuly  open  the  transaction  and  recover 
ba^k  the  money  upon  a  dilTerent  interpre- 
tation of  the  law.  ylla/>a>na  Ci,  S.  R.  Co.  v. 
United  States.  25  Ct.  of  Cl.  30. 

An  overpayment  made  to  a  railroad  for 
carrying  the  mails  at  full  rates,  ujjon  the 
supposition  of  the  postmaster-general  that 
it  was  not  a  "  land  grant  road,"  when  in  f;ict 
it  was,  is  a  payment  in  mistake  of  fact  which 
may  be  recovered  back.  Duval  v.  United 
States,  25  Ct.  of  Cl.  46. — Ai'I'Kovf.d  in  Wis- 
consin C.  R.  Co.  V.  United  States,  27  Ct.  of 
Cl.  440. 

For  the  purpose  of  rectifying  mistakes, 
the  balances  certified  by  the  sixth  auditor 
for  carrying  the  mails  may  be  regarded  as 
running  accounts.  Duval  v.  United  States, 
25  Ct.  of  Cl.  46. 

An  overpayment  made  to  a  former  rail- 
road company  before  the  property  passed  by 
purchase  to  the  present  claimant,  and  before 
contract  relations  existed  between  the  gov- 
ernment and  the  present  claimant,  cannot 
be  set  up  by  way  of  counterclaim.  Din>al 
V.  United  Stales,  25  Ct.  of  Cl.  46. 
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Estoppel  cannot  ordinarily  be  set  up 
against  the  government ;  but  a  party  pur- 
chasing a  land  grant  road  may  rely  upon 
settlements  between  the  postmaster-general 
and  the  previous  owner.  If  no  overpayments 
were  asserted  in  the  settlements,  none  can 
be  set  up  against  the  purchaser  after  the 
purchase.  Duval  \.  United  States,  25  Ct,  of 
a.  46. 

III.  BAILWAT   MAIL  CLERKS,  INSPECTORS, 

Etc. 

17.  Duty  of  oomimny  to  transport 
— Coinpeiissitioii.— When  the  post-office 
regulations  authorize  inspectors  "to  open 
and  examine  the  mails  whenever  and  wheie- 
ever  they  may  find  it  necessary  to  do  so," 
and  require  railroad  companies  "  to  convey 
free  of  charge  all  duly  accredited  special 
agents  of  the  department,"  a  company  car- 
rying the  mails  cannot  carry  the  inspectors 
with  apparent  acquiescence  in  the  terms  of 
the  regulations  for  many  years  and  then  sue 
for  the  service.  Central  Pac.  R,  Co,  v. 
United  States,  28  Ct.  of  CI.  427. 

A  postal  clerk  whose  commission  has 
been  honored  by  the  railroad  company  has 
the  right  to  presume  that  it  will  still  be 
honored  and  that  he  is  entitled  to  a  free 
pass  on  said  line;  and  it  is  the  conductor's 
duty  to  see  that  all  persons  on  the  train  are 
rightfully  there.  Cleveland,  C,  C.  &>  St.  L. 
R.  Co.  v.  Ketcham,  133  Ittd.  346,  33  N.  E. 
Rep.  116. 

The  post-office  department  cannot  com- 
pel a  railway  company,  in  the  absence  of  a 
special  contract,  to  carry  a  mail-guard  with 
the  mail-bags  at  the  same  rate  as  an  ordi- 
nary passenger.  Reg.  v.  Irish  S.  E.  R.  Co., 
I  Ir.  C.  L.  29. 

18.  Ijiability  of  company  for  in- 
juries to  tlieni.*— A  railway  mail  clerk 
travelling  upon  a  train  in  the  service 
of  the  government  is  a  passenger  for 
hire,  so  far  as  the  company's  liability 
for  his  injury  is  concerned.  Arroiosmith 
v.  Nashville  &■'  D.  R.  Co.,  57  Fed.  Rep, 
165.  Cleveland,  C.,C.  &*  St.  L.  R.  Co.  v. 
Keteham,  133  Ind.  346,  33  A'^,  E.  Rep.  116.— 
Approving  Seybolt  v.  New  York,  L.  E.  & 
W.  R.  Co.,  95  N.  Y.  562.  Quoting  Blair  v. 
Erie  R.  Co.,  66  N.  Y.  313;  Mellor  ?/.  Mis- 
souri Pac.  R.  Co.  (Mo.),  i,(  S.  VV.  Rep.  758, 


*  Liability  of  company  for  personal  injuries 
to  mail  agents,  see  notes,  47  Am.  Rep.  83;  19  L. 
R.  A.  339.  See  also  Carriaoe  of  Passengers, 
54. 


10  L.  R.  A.  36. — Libby  v.  Maine  C.  R.  Co., 
85  Me.  34,  26  Atl.  Rep.  943.— FOLLOWING 
Hlair  v.  Erie  R.  Co.,  66  N.  Y.  313  ;  Baltimore 
&  O.  R.  Co.  V.  State,  72  Md.  i<a.— Magoffin 
v.  Missouri  Pac.  R.  Co.,  47  Am.  &^  Eng.  R. 
Cas,  489,  102  Mo,  540,  15  S.  W.  Rep.  76.— 
DiSTiNGUi.SHiNG  Pennsylvania  R.  Co.  v. 
Price,  96  Pa.  St.  256;  Price?'.  Pennsylvania 
R.  Co..  113  U.  S.  2\%.— Mellor  v.  Missouri 
Pac.  R,  Co.,  47  Am.  &•  Eng,  R,  Cas.  450,  105 
Mo.  455.  16  S.  W,  Rep.  849.  Aolton  v.  West- 
ern R.  Corp.,  1 5  yV.  1 '.  444  ;  affirming  loHorv. 
Pr.  97.— Distinguished  in  Carpenter  ?'. 
Boston  &  A.  R.  Co.,  21  Arn.  &  Eng.  R.  Cas. 
331,  97  N.  Y.  494,  49  Am.  Rep.  540.  Fol- 
lowed IN  Seybolt  v.  New  York,  L.  E.  &  W. 
R.  Co.,  18  Am.  &  Eng.  R.  Cas.  162,  95  N.  Y. 
562, 47  Am.  Rep.  75.  Quoted  in  ticw  York 
&  N.  H.  R.  Co.  V.  Schuyler,  34  N.  Y.  30.— 
Seybolt  v.  New  Yorfc,  L.  E,  &-  IV,  R.  Co.,  iS 
Am.  &•  Eng.  R.  Cas.  162,  95  N.  V.  562,  47 
Am.  Rep.  75;  affirming  31  //««  100. — Fol- 
lowing Nolton  V.  Western  R.  Corp.,  15  N. 
Y.  444;  Blair  v.  Erie  R.  Co.,  66  N.  Y.  313. 
Reconciling  Pennsylvania  R.  Co.  v.  Price, 
96  Pa.  St.  256.— Approved  in  Cleveland,  C, 
C.  &  St.  L.  R.  Co. 7'.  Ketcham,  133  Ind.  346; 
Houston  &  T.  C.  R.  Co.  v.  Hampton,  22 
Am.  &  Eng.  R.  Cas.  291,  64  Tex.  427.  Dis- 
tinguished IN  Brewer  v.  New  York,  L.  E. 
&  W.  R.  Co.  124  N.  Y.  59;  Scctt  V.  Third 
Ave.  R.  Co.,  36  N.  Y.  S.  R.  838,  59  Hun  456. 
13  N.  Y.  Supp.  344.  Followed  in  Newell 
V.  Ryan,  40  Hun  (N.  Y.)  286.  Quoted  in 
Maher  v.  Manhattan  R.  Co.,  53  Hun  (N.  Y.) 
506,  26  N.  Y.S.  R.  742,6.  N.  Y.  Supp.  309.— 
Hammond  v.  North  Eastern  R.  Co.,  6  So. 
Car.  130.— Quoting  Collett  v.  London  & 
N.  W.  R.  Co..  16  Q.  B.  71  E.  C.  L.  984.— 
Houston  &•  T.  C.  R.  Co,  v.  Hampton,  22  Am, 
fi^  Eng.  R.  Cas.  291,64  Tex.  427. — Approv- 
ing Seybolt  v.  New  York,  L.  E.  &  V/.  R. 
Co.,  95  N.  Y.  <i62.— Collett  v.  London  &*  N, 
IV.  R.  Co.,  16  n.  B,  9S4,  15  Jur,  1053,  20  L, 
J.  Q.B.^M. 

The  fact  that  a  postal  clerk  does  extra 
work  on  a  train,  while  not  on  his  regular 
run,  does  not  make  him  a  trespasser,  or  ren- 
der him  any  the  less  a  passenger,  or  affect 
the  liability  of  the  company  for  damages 
sustained  by  reason  of  the  company's  negli- 
gence. Clnreland,  C,  C.  &•  St.  L,  R, 
Co.  v.  Ketcham,  133  Ind.  346.  33  N,  E,  Rep. 
116. 

Where  the  evidence  shows  that  postal 
clerks  holding  photographic  commissions 
are  entitled  to  ride  as  passengers  on  trains 
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while  on  duty  and  in  returning  home,  and 
that  by  the  permission  of  the  conductor  a 
postal  clerk  holding  sucli  a  commission 
travelled  while  off  duty  in  the  mail  car  and 
was  injured  in  a  collision,  he  is  not  guilty  of 
contributory  negligence  per  se  so  as  to  de- 
feat a  right  of  action  for  his  death,  although 
there  was  greater  risk  of  injury  in  the  mail 
car,  and  he  would  have  escaped  injury  if  he 
iiad  continued  liis  journey  in  the  smoking 
car,  where  he  commenced  it.  Baltimore  &* 
O.  A\  Co.  V.  S/ah;  41  A/n.  &^  Eng.  li.  Cas. 
126,  72  Md.  36,  18  Atl.  Kcp.  I  107.—  REVIEW- 
ING Carroll  v.  New  York  &  N.  H.  R.  Co.  i 
Duer  (N.  Y.)  578;  Pennsylvania  R.  Co.  v. 
Langdon,  92  Pa.  St.  27.— Followed  in 
Libby  7/.  Maine  C.  R.  Co.,  85  Me.  34. — Gulf, 
C.  &•  S.  F.  R.  Co.  v.  IVilson,  79  Tex.  371,  15 
S.   IV.  Rep.  280. 

A  "  route  or  mail  agent "  in  the  employ  of 
the  United  States  post  office  department, 
when  travelling  on  railroad  trains  in  the 
pursuance  of  his  duties,  is  not  a  passenger 
within  the  meaning  of  Pa.  act  of  April  4, 
1868,  P.  L.  58, which  provides:  "That when 
any  person  shall  sustain  personal  injury  or 
loss  of  life  while  lawfully  engaged  or  em- 
ployed on  or  about  the  roads,  works,  depots, 
and  premises  of  a  railroad  company,  or  in  or 
about  any  train  or  car  therein  or  thereon,  of 
which  company  such  person  is  not  an  em- 
ploye, the  right  of  action  or  recovery  in  all 
such  cases  against  the  coiiipany  shall  be 
only  such  as  would  exist  if  such  person  were 
an  employe.  Provided  this  section  shall 
not  apply  to  passengers."  Pennsylvania  R. 
Co.  v.  Price,  i  Am.  &•  Eng.  R.  Cas.  234,  96 
Pa.  .SV.  256. — Quoting  Catawissa  R.  Co.  r/. 
Armstrong,  49  Fa.  St.  186. — Distinguished 
in  Magoffin  7/.  Missouri  Pac.  R.  Co.,  102 
Mo.  540.  Reconciled  in  Seybolt  v.  New 
York,  L.  E.  &  W.  R.  Co.,  18  Am.  &  Eng.  R. 
Cas.  162,  95  N.  Y.  562,  47  Am.  Rep.  75. 

Where  a  person  enters  a  car  which  he 
knows  is  not  provided  for  the  transporta- 
tion of  passengers,  but  is  devoted  to  other 
purposes, — e.g.,  the  railway  mail  service, — 
and  he  is  on  the  train  without  the  knowl- 
edge or  consent  of  the  company  and  in  a 
place  where  its  employes  would  not,  in  the 
discharge  of  their  ordinary  duties,  discover 
him,  he  is  not  a  passenger,  although  he  was 
there  in  good  faith  and  with  the  intention 


of  paying  fare ;  and  the  company  owes  no 
duty  to  safely  carry  him.  Bricker  v.  Phila- 
delphia &>  R.  R.  Co.,  40  Am.  &-  Eng.  R.  Cas. 
688,  132  Pa.  SI.  1,18  All.  Rep.  983. 

It  is  the  duty  of  a  railroad  company, 
which  carries  the  mail  under  a  contract  with 
the  government  of  tlic  United  States,  and 
by  whose  regulations  postal  clerks  on  mail 
trains  are  required  to  receive  at  the  cars 
stamped  letters  and  sell  stamps,  to  furnish 
a  reasonably  safe  passage  to  and  from  its 
mail  trains  while  stopping  at  its  jegular 
stations,  for  the  purpose  of  mailing  letters; 
and  a  failure  to  provide  such  passage  is 
actionable  negligence.  Hale  v.  Grand 
Trunk  R.  Co.,  60  Vt.  605,  7  N.  Eng.  Rep. 
48,  15  Atl.  Rep.  300,  I  L.  R.  A.  187. 

A  suit  by  a  United  States  railway  mail 
clerk  against  the  railroad  for  personal  in- 
juries is  not  reviewable  in  the  supreme 
court  on  account  of  the  position  of  plaintiff. 
The  federal  statute  only  provides  that  such 
clerks  shall  be  carried  on  mail  trains  with- 
out charge,  but  in  no  way  limits  or  enlarges 
the  liability  of  railroads  so  as  to  raise  a 
federal  question.  Price  v.  Penn'tylvania  R. 
Co.,  18  Am.  &^  Eng.  R.    Cas.  273,  113  U.  S. 

218,5   Sup.    Ct.    Rep.  427. —  DiSI  INGUISHED 

IN  Magoffin  7/.  Missouri  Pac.  R.  Co.,  lo'  Mo. 
540. 

IJ).  Salaries. — The  postmaster-general 
may  appoint  railway  postal  clerks,  each  of 
whom  shall  be  paid  "  a  salary  at  the  rate  of 
not  more  than  one  thousand  four  hundred 
dollars  a  year  to  the  head  clerks,"  Rev.  St. 
§  4025.  The  appointment  is  not  for  a  definite 
period,  and  the  right  to  continue  a  clerk 
in  the  service  is  within  the  discretion  and 
power  of  the  postni  aster-general,  who  may 
remove  from  office  or  reduce  the  compensa- 
tion. Gleeson  v.  United  States,  23  Ct.  of  CI. 
207.— Quoting  Eastern  R.  Co.  v.  United 
States,  20  Ct.  of  CI.  23 ;  Union  Pac.  R.  Co. 
71.  United  States,  20  Ct.  of  CI.  70. — Gleeson 
v.  United  States,  22  Ct.  of  CI.  82. 

The  act  of  congress  of  July  31,  1882,  to 
designate,  classify,  and  fix  the  salaries  of 
persons  in  the  rail'>iay  mail  service,  cannot 
■effect  the  prior  rights  of  postal  clerks,  but 
imy  be  referred  to  as  explanatory  of  legis- 
lation, and  as  indicating  a  policy  on  the 
part  of  congress.  Gleeson  v.  United  States, 
23  Ct.  of  CI.  207, 
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CARRIAGE  OF  MERCHANDISE. 

Actions  against  carriers  for  loss  or  damage, 
sec  iilso  Cakuia(;k  ur  Livk  Stuck,  13-4- 
HV2;  Exi>KEssCoMi'ANii;s,  80-01. 

As  to  bills  of  lading,  sec  also  Uiu.s  of  Lading. 

As  to  carriage  of  live  stock,  see  that  title. 

carrying  the  mails,    sec  Carkiage    of 

Mails. 

connecting  lines,  see  also  thai  'itie. 

tolls  and  charges,  see  also  Chargks. 

Attachment  against  carrier  holding  goods 
after  transit  ended,  see  Attachment, 
14,  25. 

By  canal,  see  Canals,  2,  4, 0,  7. 

—  express,  see  Express  Companies,  II. 

—  ferry,  see  Ferries,  lO. 

Care  required  from  the  carrier,  generally,  see 
Neclicence,  1-lJ). 

Carriers  of  goods  and  carriers  of  passengers 
distinguished,  see  Carriage  of  Passen- 
gers, (I, 

—  when   liable  as  warehouseman,  see   also 

Baggage,  08-74 ;  Express  Companies, 

5«-r»». 

Charges  for  special  services,  see  Charges, 
«4-«7. 

Claims  against  United  States  for,  see  Claims 
Against  Uniteii  Spates,  7,  8. 

Classification  of  freights,  see  Interstate 
Commerce,  72-80. 

Collection  of  tolls  by  distress,  see  Dr  tress. 

Connecting  lines,  see  also  Baggage,  17-28 ; 

Carriage  of   Live  Stock,   101-108; 

Exi'REss  Companies,  75-79. 
Construction    and    shipping    contracts,    see 

also  Carriage  of  Live  Stock,  OO,  Ol  ; 

Contracts,  lOO. 
Contracts  for  weighing  grain,  see  Contracts, 

107. 

—  of,  made  by  agents,  see  Agency,  52-50. 

Control  of  the  subject  by  Interstate  Com- 
merce Commission,  see  Interstate  Com- 
merce, 14-20;  215-220. 

Costs  in  actions  for  overcharges,  see  Costs, 
lO. 

Damages  for  delay  in  carrying  goods,  see 
Damages,  55. 

loss  or  destruction  of  goods,  see  Dam- 
ages, 50. 

Delivery  by  the  carrier,  generally,  see  Car- 
riage of  Live  Stock,  50-50 ;  Express 
Companies,  ;J1)-5.'>. 

—  to  carrier,  when    completes    contract    of 

sale,  see  Sales,  5. 
Duty  of  carrier  during  transit,  see  Carriage 
of  Live  Stock,  21-45). 

—  to  deliver  grain  at  elevator,  see  Eleva  tors, 

0-t),  11. 

furnish  cars,  see  also  Carriage  of  Live 

Stock,  4-10. 


Duty  to  ship  promptly,  see  CARRiAdfi  of  Live 

Stock,   11-20. 
Effect  of  contributory  negligence  of  shipper, 

see  Carriage  of  Live  Siock,  45-41). 
Excessive  and  overcharges,    see    Charges, 

20-58. 
Excuses  for  delay,  see  also  Strikes,  1-it. 
Facilities  for  the  interchange  of  traffic,  see 

Interstate  Commerce,  1>0-108. 
Filing  and  publishing  fieight  schedules,  see 

Interstate  Co.mmerce,  131-138. 
Goods  of  wife  shipped  by  husband  as  her 

agent,  see  Husband  a.nd  Wife,  3. 
Implied  power  of  company's  agent  to  receive 

goods,  see  Agency,  14. 
Just  and    reasonable  charges,  see  Charges, 

20-25 ;  Interstate  Commerce,  30-52. 
Leases  of  cars,  see  Car  Trust  Associations, 

Legislative  regulation  of  charges,  see 
Charges,  4-15). 

Liability  as  warehouseman,  see  also  Ware- 
housemen. 

—  for  injuries  caused  by  carrying  explosives, 

see  Explosions,  5. 

—  —  loss  or  injury  to  goods,  see  also  Ex- 

press Companies,  20-38. 

—  of  lessee  company  for  loss  of  goods,  see 

Leases,  etc.,  03. 
lessor    company    for   goods    lost,    see 

Leases,  etc.,  45. 
trustees  in  possession  of  road  for  loss  of 

goods  carried,  see  Mortgages,  152. 
Lien  for  charges,  see  Charges,  0J)-72. 
Limitations  of  actions  against  carrier. see  Lim- 

itations  of  Actions,  20,  27,  30,  37. 
Limitation  of   liability,    generally,    see  also 

Bills  of   Lading,   02-107;    Carriage 

of     Live     .Stock,     02-100  ;     Express 

Companies,  00-74  ;  Limitation  of  Lia- 

HII.ITY. 

—  of  liability  for  loss  by  fire,  see  also  Bills  of 

Laijing,  73-80. 
Local  and  through  rates,  see  Charges,  5U- 

03  ;  Interstate  Commerce,  00-71. 
Long  and  short  hauls,  see  Interstate  Co.m- 
merce, 105)-130. 
Mandamus  to  compel  company  to  transport 

liquor,  see  Intoxicating  Lk^uors,  2. 
Merchandise    when    deemed    baggage,    see 

Baggage,  37,  38. 
Misdelivery,   see  Carriage  of  Live  Stock, 

57-5J). 
On   land  grant  railroads,  see  Land  Grant 

Railroads,  4. 

—  Sunday,  see  Sunday,  2. 

Penalties  for  delay  in  transporting  goods, 

see  Penalties,  2. 

overcharges,  see  Penalties,  O. 

refuspl  to  receive  goods  for  carriatj'-. 

see  Penalties,  7. 
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Pleading  and  proof  in  actions  against  the 
carrier,  see  also  Plk*diN(;,  lOU,  119. 

Power  of  agents  to  ship  goods,  see  Agency, 
13. 

carrier  to  mortgage  rolling  stock,  see 

MORTGAC-.ES,  47-<JO. 

tolls  and  income,  see  Mort- 
gages, 29-34. 

station  agent  to  contract  for  transporta- 
tion, to  furnish  cars,  etc.,  see  Station 
Agents,  3-0. 

—  to  limit  common-law    liability,    see   also 

Limitation  of  Liability,  1-20. 

Presumptions  and  burden  of  proof  in  cases  of 
limitation  of  liability,  see  also  Limitation 
OF  Liahii.ity,  38-43. 

Promise  of  agent  to  pay  for  lost  goods,  see 
Agency,  o{>. 

Proximate  and  remote  cause,  as  affecting 
liability  of  carrier,  see  Negligence,  43- 
50,  58,  72. 

Rates  and  charges  under  English  Railway 
and  Canal  Traffic  acts,  see  Charges, 
87-128. 

Recovery  of  profits  lost  and  expenses  in- 
curred by  nondelivery  of  goods,  see  Dam- 
ages, 1 1. 

Rights  and  liabilties  of  the  carrier  generally, 
see  also  Express  Companies,  22-28. 

Seizure  of  liquors  in  possession  of  carrier, 
see  Intoxicating  Lkjuors,  4. 

Special  contracts  limiting  liability,  sec  also 
Carriage  of  Live  Stock,  08-100. 

Statement  of  cause  of  action  against  carrier, 
see  Pi.r.ADiN".,  15. 

Statutes  as  to,  when  regulations  of  com- 
merce, see  Commerce,  4-C»,  8-10. 

Stipulations  against  liability  for  negligence, 
see  also  Limitation  of  Liahility,  37- 
37. 

Strikes  as  excuse  for  delay,  see  Strikes,  1- 

Unjust  discrimination  by  carrier  under  Inter 
state    Commerce    Act,    see    Interstate 

COMMKKCK,  53-91. 

Validity  of  contracts  to  carry  on  Sunday,  see 

SlNDAV,  2. 

Variances  in  actions  against  the  carrier,  see 

Pleading,  127. 
What    amounts    to   negligence  on  part   of 

the    carrier,  see   also    Negligence,   20- 

42. 

—  carriers  are    subject    to    the   Interstate 

Commerce  Commission,  see  Interstate 
Commerce,  21-29. 

—  constitutes  discrimination  by  the  carrier, 

and  remedies  therefor,  see  Discrimina- 
tion. 

—  is  a  preference  or  advantage  under  the 

Interstate  Commerce  Act,  see  Interstate 
Commerce,  92-98. 


When  bcggage  goes  as  freight,  see  Bag- 
gage, 14. 

—  trover  will  lie  against  carrier,  see  Trover,!. 

Whether  consignor  or  consignee  should  sue 
for  loss  of  goods,  see  also  Parties  to  Ac- 
tions. 5. 
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I.  OENEBAL  NATURE  OF  COMPANT'8  LIA- 
BILITY. 


I. 
1.  In 


I'yAo  are  Common  Carriers. 

general  —  Deflnitions.*  —  A 

common  carrier  is  one  that  undertakes  for 
hire  or  reward  to  carry,  or  cause  to  be  car- 
ried, goods,  for  all  persons  indifferently  who 
may  choose  to  employ  him,  from  one  place 
to  another.  Untied  States  Exp.  Co.  v. 
Backman,  28  Ohio  St.  144,  14  Am.  Ky.  Rep. 
82. 

All  persons  following  the  occupation  of 
carrying  goods  by  land  or  water  are  com- 
mon carriers.  Kirby  v.  Adams  Exp.  Co.,  2 
Mo.  App.  369. 

A  person  who  undertakes,  though  it  may 
be  only  pro  hac  vice,  to  carry  by  river,  for 
hire,  without  special  contract,  incurs  the 
responsibility  of  a  common  carrier.  Moss  v. 
Bettis,  4  Heisk.  {Tenn.)  661. 

Railroad  companies  are  common  carriers, 
and  liable  as  such.  Faley  v.  Georgia  R.  Co., 
76  Ga.  597.  Selma  &^  M.  R.  Co.  v.  Butts,  43 
A/a.  385.  Mo6i/e  &^  G.  R.  Co.  v.  Pre^uitt,  46 
Ata.  63. 

A  railroad  company  organized  under  the 
statutes  of  Ohio  is  a  common  carrier  of 
freights,  and  is  subject  to  judicial  control 
to  prevent  the  abuse  of  its  powers  and  priv- 
ileges. Scofield  V.  Lake  Shore  &^  M.  S.  R. 
Co.,  23  Am.  S*  Eng.  R.  Cas.  612,  43  Ohio  St. 
571,  54  Am.  Rep.  846,  3  N.  E.  Rep.  907.— 
Quoting  Railroad  Com'rs  v.  Portland  & 
O.  C.  R.  Co.,  63  Me.  269 ;  Talcott  -v.  Pine 
Grove  Tp.,  i  Flipp.  (U.  S.)  120;  Erie  &  N. 
E.  R.  Co.  V.  Casey,  26  Pa.  St.  287. 

A  transportation  company  not  owning  or 
controlling  any  mean-^  of  conveyance  itself, 
but  engaging  on  its  own  behalf  in  the  busi- 
ness of  transporting  goods  through  the 
agency  and  over  the  lines  of  other  carriers 
of  its  own  selection  and  employment,  is  a 
common  carrier,  and  subject  to  all  the  re- 
sponsibilities attaching  to  that  character. 
Merchants'  Dispatch  Transp.  Co.  v.  Bloch,  86 
Tenn.  392,  6  Am.  St.  Rep.  847,  6  S.  IV.  Rep. 
881. 

Sub- carriers  employed  by  such  company 
in  the  course  of  i^s  business  are  its  agents, 
and  not  agents  of  the  shippers  or  con- 
signees. Merchants'  Dispatch  Transp.  Co. 
v.  B/och,  85  Tenn.  392,  6  Am.  St.  Rep.  847, 
6S.  IV.  Rep.  881. 


♦Who  are  common  carriers,  see  note,  35 
Am.  &  Eng.  R.  Cas.  195;  40  Am.  Dec  100; 
42  /a.  496;  47/(/.  64S;  10  L.  R.  A.  415. 


A  stipulation  in  its  bills  of  lading  exempt- 
ing such  company  from  responsibility  for 
damage  or  loss  of  goods  occasioned  by  the 
default  of  its  agents — the  sub-carriers — is 
contrary  to  public  policy,  and  void.  Mer- 
chants' Dispatch  Transp.  Co.  v.  Bloch,  86 
Tenn.  392,  6  Am.  St.  Rep.  847,  6  S.  W.  Rep. 
881.— DiSTiNGUKSHiNG  Louisville  &  N.  R. 
Co.  t/.  Campbell,  7  Heisk.  (Tenn.)  253;  East. 
Tenn.  &  V.  R.  Co.  v.  Rogers.  6  Heisk.  143; 
Western  &  A.  R.  Co.  v.  McElwee,  6  Heisk. 
208 ;  Louisville  &  N.  R.  Co.  v.  Weaver,  9  Lea 
38 ;  East.  Tenn.,  V.  &  G.  R.  Co.  v.  Brumley,  5 
Lea  401 ;  Dillard  v.  Louisville  &  N.  R.  Co., 
2  Lea  288. 

Under  the  laws  of  Alabama,  railroad  com- 
panies are  common  carriers,  and  subject  to 
all  the  liabilities  of  such  carriers;  and  where 
suit  is  brought  against  a  railroad  company 
for  failure  to  deliver  freight  received  for 
transportation  (under  a  contract  made  and 
to  be  performed  wholly  in  another  state),  it 
will  be  presumed,  in  the  absence  of  proof 
to  the  contrary,  that  the  common  law,  as  to 
common  carriers,  prevailed  in  the  state 
where  such  contract  was  entered  into  and 
was  to  be  performed.  Southwestern  R.  Co. 
V.  Webb,  48  Ala.  585. 

The  words  "common  carriers  of  goods, 
wares,  and  merchandise,"  as  used  in  Tex. 
Rev.  St.  §  278,  are  not  to  be  construed 
as  either  limiting  or  extending  the  class  of 
property  to  be  embraced  by  the  carrier  un- 
dertaking to  transport  goods  for  hire.  The 
terms  are  used  descriptively  rather  than  as 
a  limitation  and  are  intended  to  embrace 
all  common  carriers,  including  as  well  those 
of  live  stock  as  of  any  other  property,  and 
at  the  same  time  having  no  operation  to 
change  any  rule  of  a  common  law  which 
would,  without  the  influence  of  the  statute, 
determine  the  relation  of  the  carrier  to  any 
given  or  specified  kind  of  property  for 
transportation.  Missouri  Pac.  R.  Co.  v. 
Harris,  i  Tex.  App.  {Civ.  Cas.)  730. 

2.  Must  carry  for  hire  as  a  public 
employment. — To  make  a  person  a  com- 
mon carrier  he  must  exercise  it  as  a  com- 
mon employment;  he  must  undertake  to 
carry  goods  for  persons  generally,  and  he 
must  hold  himself  out  as  ready  to  engage  in 
the  transportation  of  goods  for  iiire  as  a 
business  and  not  as  a  casual  occupation  pro 
hac  vice.  i^ish  v.  Chapman,  2  Ga.  349. 
Missouri  Pac.  R.  Co.  v.  Harris,  i  Tex,  App. 
{Civ.  Cas.)  730. 

A  common  carrier  is  one  who,  for  a  re- 
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ward,  undertakes  to  carry  goods  for  persons 
generally,  as  a  public  employment;  or  one 
who  holds  himself  out  as  ready  to  engage  in 
the  transportation  of  goods  for  hire.  It  is 
the  receipt  of,  or  the  right  to,  the  freight  or 
charge  for  the  carriage  of  goods,  together 
with  the  public  nature  of  their  employment, 
that  constitute  railway  companies  common 
carriers.     P/ace  v.  C'/i/ofi  Exp.  Co.,  2  Hilt. 

(A-.  1'.)  19. 

Carrying  goods  for  hire  makes  a  man  a 
common  carrier  under  the  custom  and  an- 
swerable for  any  loss  arising  from  the  want 
of  care,  skill,  or  diligence.  M'Clures  v. 
Jlaiiimoiid,  I  J>ay  (So.  Car.)  99. 

Common  carriers  are  classified  as  carriers 
of  goods  and  carriers  of  passengers  because 
their  employment  is  quasi-public,  and  the 
public  have  an  interest  in  the  faithful  per- 
formance of  their  duties.  Thompson-H. 
EUct.  Co.  V.  Simon,  47  Am.  &•  Eng.  R.  Cas. 
51,  20  Orcg.  60,  25  Pac.  Rep.  147. 

The  distinctive  characteristic  of  a  com- 
mon carrier  is  that  he  transports  goods  for 
hire,  for  the  public  generally,  and  it  is  im- 
nuiterial  whether  this  is  his  usual  or  occa- 
sional occupation,  his  principal  or  subordi- 
nate pursuit.  ChcvalUcr\.Striiham,z  Tex. 
115. — Aptrovinc;  Coggs  v.  fJernard,  2  Ld. 
Raym.  209,  grS.  Ouoting  Gordon  v. 
Hutchinson,  i  Watts  &  S. (Pa.)  285  ;  Forward 
V.  Pittard,  i  T.  R.  27.— Followed  and 
Quoted  in  Haynie  v.  Baylor,  18  Tex.  498. 

If  one  is  accustomed  to  undertake,  for 
hire,  to  transport  the  goods  of  those  who 
choose  to  employ  him,  though  it  be  not  his 
constant  or  usual,  but  only  an  occasional 
occupation,  he  is  a  common  carrier,  at  least 
whenever  he  holds  himself  out  in  any  way 
to  the  public  as  a  carrier,  or  undertakes  as  a 
matter  of  business  and  profit  the  transpor- 
tation of  goods.  Hoynie  v.  Baylor,  18  Tex. 
49S.— Following  and  quoting  Chevallier 
V.  Straham,  2  Tex.  115. 

To  make  a  carrier  liable  as  insurer  of 
goods  there  must  be  privity  of  contract,  ex- 
pressed or  implied,  and  a  right  to  compen- 
sation for  his  services.  Central  R.&*B.  Co. 
V.  Laiiiplcy,  23  Am.  &>  Eng.  R.  Cas.  720,  76 
Ala.  357,  52  Am.  Rep.  334. 

3.  Must  be  legally  bouiul  to  re- 
ceive unci  carry.— The  true  test  as  to 
whether  a  party  is  a  common  carrier  or  not 
is  his  legal  duty  and  obligation  with  refer- 
ence to  transportation.  If  it  is  optional 
with  him  whether  he  will  carry  or  not,  he  is 
a  pjivate  carrie-- ;  if  he  must  carry  for  all,  he 


is  a  common  carrier.  Piedmont  Mfg.  Co.  v. 
Columbia  iS^  G.  R.  Co.,  16  Am.  &'  Eng,  R. 
Cas.  194,  19  So.  Car.  353. 

The  duty  of  common  carriers  with  respect 
to  the  transportation  of  persons  or  property 
is  a  duty  independent  of  contract,  arising  by 
implication  of  law  from  the  fact  that  per- 
sons or  property  are  received  in  the  course 
of  business  of  such  emjiloyment.  Johnson 
V.  East.  Tenn.,  J'.  &^  G.  R.  Co.,  90  Ga.  810, 
17  S.  E.  Rep.  121.  Delaware,  L.  &•  IV.  R. 
Co.  V.  Traiit'oein,  41  Am.  &^  Eng.  R.  Cas, 
187,  52  A'.  /.  L.  169,  7  L.  R.  A.  435,  13  A^. 
/.  Z.  /.  72,  19  Atl.  Rep.  178.— Ouoting 
Austin  7>.  Great  Western  R.  Co.,  L.  R  2  Q. 
B.  442. 

No  one  can  become  bound  as  a  common 
carrier  unless  he  consents  to  be  bound  in 
that  character,  or  has  so  acted  as  to  justify 
the  belief  that  he  intends  to  be  so  bound  ; 
and  he  is  not  so  bound  unless  he  is  under  a 
legal  obligation  to  receive  and  carry  the 
goods,  and  would  be  liable  to  an  action  if, 
without  reasonable  excuse,  he  refused  to  re- 
ceive them.  I'arblc  v.  Bigley,  14  Bush  (Aj.) 
698. 

A  person  engaging  to  transport  goods  for 
hire  is  not  by  virtue  of  such  engagement 
merely,  a  common  carrier,  and  as  such  liable 
for  all  accidents,  whether  negligent  or  not. 
Benedict  v.  Arthur,  6  U.  C.  Q.  B.  204. 

Where  it  is  optional  with  a  railway  com- 
pany whether  it  will  carry  on  the  business  of 
a  common  carrier  or  not,  if  it  elects  to  do 
so  it  is  subject  to  all  the  liabilities  of  car- 
riers at  common  law.  Palmer  v.  Grand 
function  R.  Co.,  4  M.  <S-  IV.  749,  7  D.  P.  C. 
232,  1  //.  &»  H.  489,  ■^fur.  559. 

4-.  Who  are  private  carriers.  — 
Private  carriers  and  bailees  for  hire  are 
liable  only  for  the  injury  or  loss  of  goods 
intrusted  to  them  when  it  results  from  the 
failure  of  themselves  or  their  servants  to  ex- 
ercise ordinary  care,  and  they  are  not  bound 
to  carry  for  any  person  unless  they  enter 
into  a  special  agreement  to  do  so.  Varble 
V.  Bigley,  14  Bush  (A'r.)  698. 

When  a  special  contract  is  made  for  the 
carriage  of  goods,  the  carrier  becomes,  as  to 
that  transaction,  an  ordinary  bailee  and  pri- 
vate carrier  for  hire.  Moriariy  v.  Ham- 
den's  Exp.  Co.,  I  Daly  (A'.   ]'.)  227. 

One  who  contracts  to  transport  goods 
from  one  point  to  another,  and  deliver  them 
in  good  order  and  condition,  unavoidable 
accidents  only  excepted,  is  not  a  common 
carrier,  but  is  responsible  on  his  contract  as 
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one.  F/s/i  v.  Chapman,  2  Ga.  349.— Criti- 
cising Gordon  v.  Hutchinson,  i  Watts  &  S. 
(Pa.)  285. 

One  whose  principal  occupation  is  farm- 
ing, and  who  at  certain  seasons  carries  the 
goods  of  those  who  choose  to  employ  him, 
does  not  incur  the  responsibility  of  a  com- 
mon carrier  at  all  seasons,  dind  in  reference 
to  every  contract  he  may  make  to  carry 
goods  under  special  circumstances.  Haynte 
V.  Baylor,  18  nM".  498. 

5.  Carry iiiff  k»<><Is  on  passeiij-er 
trains.— If  a  railroad  company  receives 
goods  on  its  passenger  trains  as  freight  it 
has  a  right  to  charge  therefor,  and  is  liable 
for  a  loss  of  the  same.  So  where  a  traveller 
tof)k  a  package  to  the  baggage-master,  who 
refused  to  check  it  as  personal  biggage, 
knowing  that  it  was  not  such,  but  received 
it,  the  company  was  held  liable  for  a  loss; 
and  it  was  not  necessary  that  the  freight  be 
paid  in  advance  to  entitle  the  owner  to  re- 
cover. Butler  V.  Hudson  River  K.  Co.,  3  E. 
D.  Smith  (N.  Y.)  571.— Disapproved  in 
Humphreys  v.  Perry.  148  U.  S.  627.  Dis- 
tinguished IN  Pfister  V.  Central  Pac.  R. 
Co.,  70  Cal.  169. 

A  private  arrangement  between  a  railroad 
company  and  an  express  company  for  the 
transportation  of  liglit  freight  will  not  re- 
lieve the  railroad  company  from  liability  as 
a  common  carrier  for  packages  received  on 
the  cars  from  persons  having  no  notice  of 
the  arrangement,  and  it  is  immaterial 
whether  the  article  was  given  at  the  cars  to 
tlie  agent  of  the  express  company  or  to  a 
baggagemaster  or  otiier  agent  of  the  rail- 
road company.  Langworthy  v.  A'ew  York 
6-  H.  Ji.  Co.,  2  E.  D.  Smith  {N.  Y.)  195. 

Evidence  tiiat  the  conductor  of  a  pas- 
senger train  carried  goods  and  eggs  to 
market  for  an  individual  does  not  show 
that  the  company  are  common  carriers  by 
such  trains,  where  it  does  not  appear  that  he 
rendered  such  services  by  virtue  of  any  au- 
thority derived  from  the  company,  or  that 
any  compensation  was  received  by  him, 
either  for  the  company  or  himself.  Elkins 
V.  Boston  &*  M.  R.  Co.,  23  N.  H.  27$.— 
Followed  in  Smith  v.  Boston  &  M.  R.  Co., 
44  N.  H.  325.  Reconciled  in  Wilson  v. 
Grand  Trunk  R.  Co.,  57  Me.  138.  RilViewed 
IN  Atchison,  T.  &  S.  F.  R.  Co.  v.  Headland, 
18  Colo.  477. 

O.  Carrying  money,  bank  bills, 
etc.* — A   charter  of  a   railroad    comnany, 

*  See  also  Uauuage,  40,  and  j)ost,  2oO. 


granted  at  a  time  when  it  was  not  incumbent 
on  common  carriers  to  carry  money,  and  re- 
quiring it  to  transport  "all  merchandise  and 
property,"  docs  not  make  it  a  common  car- 
rier of  money;  nor  does  transporting  money 
for  an  express  company  under  a  special  con- 
tract have  that  effect.  Kutcr  v.  Michigan 
C.  R.  Co.,  I  Diss.  (U.  S.)  35. 

Money  and  bank  bills  may  for  certain  pur- 
poses be  regarded  as  goods,  but  ordinarily, 
in  speaking  of  "goods,  wares,  and  merchan- 
dise," neither  is  included,  and  a  common 
carrier  of  "  goods,  wares,  and  merchandise  " 
will  not  necessarily  be  presumed  to  be  a 
common  carrier  of  money  and  bank  bills. 
Lee  v.  Burgess,  9  Bush  {Ky.)  652. 

The  liability  of  a  carrier  for  the  loss  of 
bank  bills  delivered  to  him  to  be  carried 
will  depend  upon  the  fact  whether  or  not 
he  received  the  bank  bills  to  carry  them  for 
compensation ;  and  though  there  be  no 
stipulated  price  for  the  service,  yet  if  the 
usage  in  such  cases  implies  an  agreement 
to  pay  the  carrier  for  such  service  he  will 
be  liable  for  any  loss  which  may  occur,  un- 
less such  loss  be  caused  by  inevitable  acci- 
dent or  the  public  enemies.  Kirtland  v. 
Montgomery,  i   Swan  (  Tenn.)  452. 

Where  one  is  sought  to  be  held  liable  as 
a  common  carrier  of  money  and  bank  bills, 
it  must  be  shown  that  he  is  such,  if  that 
class  of  carrying  is  not  within  the  ordinary 
business  in  which  he  is  engaged.  Lee  v. 
Burgess,  9  Bush  (Ky.)  652.  Allen  v.  Sewall, 
6  Wend.  {N.  Y.)  335  ;  reversing  2  IVend.  327. 

Where  there  is  no  proof  that  a  railroad 
company  has  at  any  time  carried  bank  bills 
or  money  of  any  kind,  or  held  themselves 
out  to  the  public  as  carriers  of  such  prop- 
erty, and  no  express  contract  to  carry  money 
has  been  proved,  such  contract  cannot  be 
implied  from  the  fact  that  the  company  held 
itself  out  as  a  carrier  of "  goods,  freight,  and 
passengers  ; "  and  it  not  being  the  business 
of  the  company  to  take  bank  bills  as  freight, 
before  it  can  be  liable  for  such  there  must 
be  proof  that  its  agent  was  authorized  to 
receive  them ;  and  proof  that  the  agent  was 
authorized  to  receive  "  goods  and  freight " 
is  not  enough  to  show  an  implied  power  to 
receive  bank  bills  at  ordinary  freight  rates. 
Chicago  &^  A.  R.  Co.  v.  Thompson,  19  ///. 
578. 

The  driver  of  a  stage-coach,  in  the  gener- 
al employ  of  the  proprietors  of  the  coach, 
and  in  the  habit  of  transporting  packages  of 
money  for  a  small  compensation,  which  was 
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uniform  whatever  might  be  the  amount  of  the 
package,  is  a  bailee  for  hire,  answerable  for 
ordinary  negligence,  and  not  subject  to  the 
responsibilities  of  a  common  carrier,  there 
being  no  evidence  to  sliow  him  a  common 
carrier  further  than  the  fact  that  he  took 
such  packages  of  money  as  were  offered. 
Sheldon  v.  Robinson,  7  A'.  H.  \  57. 

Having  received  money  to  transport,  the 
burden  of  proof  is  on  liini  to  excuse  a  non- 
delivery; and  evidence  to  show  that  third 
persons  have  admitted  that  another  package 
of  money  was  stolen  from  the  stage  on  the 
same  day  when  he  received  the  rfioney  in 
question  is  not  competent  evidence  to  be 
submitted  to  a  jury  to  prove  a  loss.  Sheldon 
V.  Kobinson,  7  N.  H.  1 57. 

7.  Car-switch  ill  jf  companies. — The 
defendant  railroad  company's  principal  busi- 
ness was  switching  cars  for  other  railroad 
companies.  Its  trades  were  connected  with 
those  of  the  other  railroads  by  a  transfer 
switch,  and  with  mills,  elevators,  and  manu- 
factories in  and  around  the  city  where  its 
business  was  transacted.  The  plaintiff  cor- 
poration brought  a  car,  loaded  with  freight, 
to  the  city  and  placed  the  same  on  the 
transfer  track,  with  orders  to  the  defendant 
to  ship  the  same  to  a  certain  distillery,  to 
which  place  it  was  taken  and  unloaded. 
When  unloaded  it  was  taken  by  the  de- 
fendant, without  orders  from  the  plaintiff, 
to  a  sugar  refinery  to  be  loaded  and  then 
switched  to  the  transfer  track  for  shipment. 
On  the  same  day  the  sugar  refinery  was 
burned  and  also  the  car.  Held,  that  the 
defendant  was  liable,  as  a  common  carrier, 
to  the  plaintiff  for  the  value  of  the  car  so 
destroyed.  Peoria  &•  P.  U.  R.  Co.  v.  Chi- 
cago, R.  I.  &*  P.  R.  Co.,  18  A»t.  &>  Eng.  R. 
Cas.  506, 109  ///.  135,  50  yi;«.AV/.  605.— Dis- 
tinguished IN  Peoria  &  P.  U.  R.  Co.  v. 
United  States  Rolling  Stock  Co.,  136  111. 
643.  Explained  in  East  St.  Louis  C.  R.  Co. 
V.  Wabash,  St.  L.  &  P.  R.  Co.,  32  Am.  &  Eng. 
R.  Cas.  522,  123  111.  594,  15  N.  E.  Rep.  45, 
12  West.  Rep.  834.  Followed  in  Missouri 
Pac.  R.  Co.  V.  Chicago  &  A.  R.  Co.,  23  Am. 
&  Eng  R.  Cas.  718,  25  Fed.  Rep.  317. 

8.  Carters— Expressmen. — A  carter 
who  takes  goods  from  one  railroad  office  at 
the  end  of  its  line  and  transfers  them  to  a 
connecting  line  is  not  a  common  carrier 
but  a  mere  agent  of  the  first  road,  though 
he  is  in  the  habit  of  advancing  its  freight 
charges  and  collecting  them,  with  his  own 
transfer  charges,  from  the  connecting  car- 


rier, /footer  V.  Chicago  &*  N.  IV.  R.  Co.' 
27  ll'is.  81. 

A  common  carrier  who  receives  and  un- 
dertakes to  carry  a  trunk  from  a  railroad 
depot  to  the  owner's  residence  is  answer- 
able for  all  losses,  except  such  as  are  inevita- 
ble, that  may  occur  whilst  the  trunk  is  in  his 
possession.    Parinelee  v.  Lowits,  74  ///.  1 16. 

0.  Company  Iiaulint;  cars  of  other 
companies.*— Where  a  railroad  company 
takes  a  car,  though  on  its  own  tracks,  over 
their  railroad,  and  have  the  sole  charge  of  it, 
they  are,  as  to  the  article  transported,  com- 
mon carriers,  and  will  be  liable  for  damage 
caused  the  car  by  being  derailed.  New 
Jersey  R.  &^  T.  Co.  v.  Pennsylvania  R.  Co. ,  27 
A'.  /.  Z.  100. 

10.  lload  in  process  of  construc- 
tion.— A.  sued  a  railroad  company  for  the 
loss  of  goods.  The  company  pleaded  that 
at  the  time  the  goods  were  transported  it 
was  not  engaged  in  the  carrying  business, 
its  road  not  being  fully  opened  for  traffic, 
and  that  its  servants  were  not  authorized  to 
contract  for  their  carriage.  The  evidence 
showed  that  the  road  was  in  process  of 
construction  ;  the  company  had  no  agent  at 
the  station  where  the  goods  were  received, 
but  it  was  in  the  habit  of  carrying,  for  pay, 
goods  and  passengers  on  flat  cars  in  a  con- 
struction train  over  the  completed  part  of 
the  road;  that  the  conductor  received  the 
goods  properly  marked,  and  that  at  the  ter- 
minus they  were  delivered  to  a  stranger  by 
mistake,  and  thereby  lost  to  the  owner. 
I/eld,  that  the  company  was  liable.  Lil/le 
Rod;  M.  R.  &*  T.  R.  Co.  v.  Glidcwell,  18  Am. 
&*  Eng.  R.  Cas.  539,  39  Ark.  487. 

2.  Liability  as  Insurer — Common-law  Lia- 
bility. 
a.  Generally. 

1 1.  liiability  independent  of  con- 
tract.!— The  liability  of  a  common  carrier 
does  not  rest  on  his  contract,  but  is  a  liability 
imposed  by  law.  It  exists  independent  of 
the  contract,  having  its  foundation  in  the 
policy  of  the  law ;  and  it  is  upon  this  legal 
obligation  that  he  is  charged  as  carrier  for 
the  loss  of  the  property  entrusted  to  him. 
Merritt  v.  Earle,  29  A^.  Y.  115.— QUOTED  in 
Carroll  v.  Staten  Island  R.  Co ,  65  Barb.  (N. 
Y.)  y^.—  Thurman  v.  Wells,  18  Barb.   {JV. 

y.)  500. 

*  Sec  also  post,  23. 

t  Common-law  liabilities  of  carriers^  see  notes, 
2  L.  R.  A.  102,  3  /</.  342. 
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The  liability  of  a  common  carrier,  in  the 
absence  of  a  special  contract  or  proven  cus- 
tom, is  that  of  an  insurer  until  delivery  or 
what  is  tantamount  to  delivery.  Such  lia- 
bility remains  until  eiiher  the  property 
transported  is  actually  delivered  at  its  des- 
tination, or  notice  is  ^iven  to  the  consignee 
to  remove  it  and  the  expiration  of  a  reason- 
al)le  time  for  such  removal.  McKinney  v. 
Jcxvctt,  9  Am.  &*  liiii::.  A'.  Cas.  209,  90  A'.  V. 
267  ;  affirming  24  Hun.  19.  Packard  \.  Tay- 
lor, 35  Ark.  402.  37  Am.  Rep.  37. 

Where  a  common  carrier  undertakes  to 
carry  an  artii;le  for  a  compensation,  the 
lejjal  presumption  is  that  he  does  it  subject 
ti)  his  common-law  liability — and  this  pre- 
sumption holds  until  disproved.  New  Jer- 
sey A'.  &•  T.  Co.  V.  Pennsylvania  R.  Co.,  27  N, 
J.  L.  100.  Park  v.  Preston,  loS  iV.  Y.  434,  15 
N.  E.  Rep.  705,  13  N.  y.  S.  I\.  809;  affirm- 
inij^  37  Him  645,  mem. 

A  common  carrier  received  goods  on  his 
boat  and  gave  a  bill  of  lading  to  deliver 
them  at  the  point  of  destination,  witiiout 
excepting  the  dangers  of  the  river.  Held, 
that  the  contract  was  not  absolute  to  de- 
liver at  all  events,  but  was  subject  to  the 
common-law  qualitications  of  loss  occurring 
by  the  act  of  God  or  the  public  enemy. 
Neal  V.  Saunderson,  10  Miss.  572. 

12.  Insurers  except  as  to  act  of 
God  or  the  piiblic  enemy.*  —  The 
common  law  holds  the  common  carrier  lia- 
hle  for  damage  to  and  loss  of  goods  com- 
mitted to  him  for  transportation, unless  the 
damage  or  loss  result  from  the  act  of  God 
(which  is  limited  to  inevitable  accident),  or 
from  the  public  enemy.  His  responsibility 
begins  with  the  reception  and  terminates 
with  the  delivery  of  the  property  at  the 
place  of  destination.  Subject  to  these  lim- 
itations, his  undertaking  is  absolute  and 
unqualified.  No  palliation  or  excuse  is  ad- 
mitted. He  is  an  insurer  of  the  faithful 
performance  of  his  duty.  Mobile  &^  O.  R. 
Co.  V.  IVeiner,  49  Miss.  725.  Hooper  v. 
Wells,  27  Cal.  II.  Fish  v.  Chapman,  2  Ga. 
319.  Chicago  &^  A.  R.  Co.  v.  Shea,  66  111, 
471.  Roller f son  v.  Kennedy,  2  Dana  (Aj.) 
43 1  ■  Hall  V.  Renfro,  3  Mete.  {Ky.)  S  i .  Fillc- 
brown  v.  Grand  Trunk  R.  Co.,  55  Me.  462. 
Davis  V.  Wabash,  St.  L.  (S-  P.  R.  Co.,  26  Am. 
&•  Eng.  R.  CrtJ.  31 5,  89  Mo.  340,  I  S.  VV.  Rep. 


*  See  also  post,  1 04. 

Carriers  as  insurers  of  transported  property, 
see  notes,  i  L.  R.  A.  702,  3  Id.  424,  6  Id.  849. 
2  D.  R.  D.— 2 


327;  reversing  13  Afo.  A/ip.  449.  Merrill 
V.  Earle,  29  A'.  V.  1 1 1,.  Harrell  v.  Owens,  i 
Dev.  (3^  li.  (iV.  Car.)  273. — Criticisku  in 
Boner  v.  Merchants'  Steamboat  Co.,  i 
Jones  (N.  Car.)  211. — Arnolds.  Jones,  26 
Tex,  335.      Texas  <S>»  P.   R.  Co.  v.  Morse, 

1  Tex.  App.  (Civ.  Cas.)  179. 

Where  there  is  no  special  contract  a  com- 
mon carrier  is  liable  for  all  losses  of  or  in- 
juries to  goods  received  by  him  for  car- 
riage not  occasioned  by  the  act  of  God  or 
the  public  enemies.  Texas  Exp.  Co.  v.  Scott, 
( Tex.)  16  Am.  iS-  Eng.  R.  Cas.  11 1.  Wilson 
v.  Memphis  iS^  C.  R.  Co.,  9  Heisk.  (Tenn.) 
255. 

Nor  can  he  vary  his  responsibility  by 
notice  or  special  acceptance,  such  being 
void,  as  contravening  the  policy  of  the  law ; 
but  he  may  require  the  nature  and  the  value 
of  the  goods  to  be  made  known  to  him,  and 
may  avail  himself  of  any  fraudulent  acts  or 
sayings  of  his  employers.  Pish  v.  Chapman, 

2  Ga.  349. 

Railroad  companies  are  common  carriers, 
and  as  such  are  liable  by  the  rules  of  the 
common  law  for  losses  occurring  from  any 
accident  which  may  befall  the  goods  during 
the  transit,  except  such  as  result  from  the 
act  of  God  or  the  public  enemy.  Bansemer 
V.  Toledo  Sr^  W.  R.  Co.,  25  /nd.  434.  Cul- 
breth  v.  Philadelphia,  W.  &*  B.  R.  Co.,  3 
Houst.  (Del.)  392.  Heineman  v.  Grand 
Trunk  R.  Co.,  31  How.  Pr.  (N.  Y.)  430, 
I  Sheld.  95. 

Where  a  railroad  undertakes,  as  a  com- 
mon carrier,  to  carry  goods  to  a  certain 
point,  it  is  its  duty  to  deliver  them  there  at 
all  events,  unless  they  are  lost  by  the  act  of 
God  or  the  public  enemy  ;  and  the  burden 
of  proof  to  show  that  the  goods  were  so  lost 
is  upon  the  carrier.*  Jackson  v.  Sacramen- 
to Valley  R.  Co.,  23  Cal.  269. 

When  a  railroad  company,  by  its  agents, 
agrees  to  deliver  goods  within  a  prescribed 
time,  it  does  not  thereby  become  an  absolute 
insurer  of  the  goods,  and  required,  at  all 
events,  to  deliver  or  pay  for  them.  If 
they  were  destroyed  by  the  act  of  God  or 
the  public  enemy  before  the  time  for  deliv- 
ering, the  carrier  is  excused.  Strohn  v.  De- 
troit Sf  M.  R.  Co.,  23  Wis.  1 26. 

The  law  holds  the  carrier  responsible  as 
insurer  for  all  loss  and  damage  to  goods  in- 

*  Burden  of  proof  where  carrier  sets  up  act  of 
GojI  as  excusinfj  failure  to  carry  goods,  see  note, 
97  Am.  Dec  410. 
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trusted  to  his  rare,  wlicilicr  i',  arise  from 
his  own  lU'jfligciice  or  that  of  iiis  servants 
or  of  third  perstjiis,  or  whether  it  he  caused 
by  the  lf)rti()us  acts  of  iiinisclf  or  others 
who  are  not  tlie  pnijjic  enemies,  or  whether 
it  l)c  by  unavoidable  accident  not  caused  by 
tile  act  of  (iod.  J/Oiiv  v.  Os^iyxo  <5^  -*''■  /i'. 
Co.,  56  A',ir/).  (,V.   J'.)  121. 

If  u  coniinon  carrier  has  reasonable 
};r()unds  for  not  receivinf^  fjoods  olTered  to 
hin)  for  transportation,  he  may  do  so;  but 
if  lie  once  receives  ihem  he  becomes  an  in- 
surer, and  can  only  exonerate  himself  from 
liability  by  showing  that  the  loss  arose  from 
the  act  of  God  or  the  iniijliceiieniy.  /'o/c/ier 
V.  North  Eastern  K.  Co.,  14  Rich.  {So.  Car.) 
jSi. 

i;j.  Liiibility  oxteiuls  to  carriers 
1),V  wsittT. — The  rule  that  persons  engaged 
as  common  carriers  of  goods  for  hire  are 
responsible  for  all  damages  done  them 
while  in  their  charge,  unless  such  injury 
be  caused  by  the  act  of  God  or  the 
public  enemy,  applies  as  well  to  common 
carriers  by  water  as  by  land.  Houston  ^^  G. 
NaT.  Co.  V.  Ihvyer,  29  Tex.  376. 

14.  Cannot  be  limited  in  Texas.*— 
The  old  rule  that  a  common  carrier  is  an- 
swerable for  all  losses  which  are  not  occa- 
sioned by  the  act  of  God  or  the  public  enemy, 
being  founded  in  justice  and  sound  policy, 
ought  never  to  be  departed  from  ;  and  the 
carrier  vi'ill  not  be  allowed  to  limit,  by  con- 
tract, his  common-law  liability  nor  excuse 
himself  from  liability  for  losses  attributable 
to  the  negligence  of  his  servants.  Heaton  v. 
Aforjrans  L.  S^  T.  K.&^  S.Co.,\Te.v.  Af>p. 
{CtT.  Cas.)  42;.  Texas  Exp.  Co.  v.  Scott,  2 
Tex.  App.  {Civ.  Cas)  59. 

The  common-law  provision  allowing  a 
<'onimon  carrier  of  goods  to  relieve  himself 
from  the  obligation  to  carry  particular 
kinds  of  goods  by  giving  a  public  notice 
does  noi  extend  to  railroad  companies 
imder  the  Texas  statute,  with  respect  to  any 
property  V  I. icli  they  are  adapted  to  trans- 
port and  which  the  public  have  a  right  to 
expect  them  to  transport.  They  are  com- 
mon carriers  for  the  benefit  of  the  citizens 
of  the  state,  as  to  all  such  property,  as,  ac- 
cording to  modern  usage,  railroads  have 
been  accustomed  to  transport,  and  cannot 
limit  their  liability  as  such  with  respect 
thereto.  Missouri  Pac.  R.  Co.  v.  Harris, 
I  Tex.  App.  {Civ.  Cas.)  730. 

*  See  also/w/,  481. 


15.  What  in  an  aet  of  God.*— The 
act  of  (iod  deridtes  such  causes  as  are  I)e- 
yond  the  contr<l  of  the  carrier  anrl 
produce  Ujss  without  the  intervention  of 
human  agency.  'Truax  v.  Rhiiadclphia,  W. 
6^  /.'.  R.  Co.^i  //oust.  (A/.)  233. 

By  the  act  of  Ciod  is  meant  something 
superhuman  or  something  in  opposition  to 
tile  act  of  man.  Chicoj^o  &'  A'.  //'.  A'.  Co.  v. 
Sawyer,  69  ///.  285.— (JUOTINC,  Elliott  v. 
Kossell,  10  Johns.  (N.  Y.)  i. 

The  phrase  "  act  of  God,"  as  applied  to 
carriers,  denotes  natural  accidents  that 
could  not  have  happened  by  the  interven- 
tion of  man,  such  as  storms,  lightning,  and 
tempest,  and  excludes  all  human  agency, 
and  must  be  distinguished  from  what  is 
called  "inevitable  accident."  A/erritt  v. 
Earle,  29  A'.    )'.  115. 

The  act  of  God,  which  will  excuse  a  com- 
mon carrier,  must  be  a  direct  and  violent 
act  of  nature,  /''riend  v.  IVoot/s,  6  Gratt. 
(/'(/.)  189.— QuoTlNi;  Forward  v.  Pittard,  i 
T.  R.  27;  McArthurt'.  Sears,  21  Wend.  (N. 
Y.)  196. 

It  is  not  necessary  that  there  should  be  a 
sudden  and  irresistible  act  of  nature  to  con- 
stitute an  act  of  God,  which  will  relieve  a 
carrier  from  liability  ;  nor  is  if  necessary  to 
show  that  the  carrier  could  not,  by  any 
amount  of  ability,  foresee  or  prevent  its 
effect.    Nuy:ent  v.  Smith.  L.  R.  i  C.  P.  D. 

423,  45  J-ij-  c-  P-  D.  697.  34  /"  :;'"■  S27,  25 

W.  R.  117;  reversing  L.  A',  i  C.  P.  I).  19,  45 
L.  J.  C.  P.  D.  19,  33  Z.  7-.  731.  24  W.  R. 
237- 

A  loss  is  ca.ised  by  the  act  of  God  if  it  is 
occasioned  by  the  elementary  forces  of 
nature  unconnected  with  the  agency  of 
man;  and  for  such  a  loss  a  carrier  is  not 
liable,  provided  reasonable  care  would  not 
have  prevented  it.  Nugent  v.  Smith,  L.  R. 
I  C.  /'.  D.  423, 45  L.J.  C.  P.  D.  697,  34  Z.  T. 
827,  25  W.  R.  117  ;  re^'crsing  Z.  R.  i  C.  P. 
D.  19,  45  L.J.  C.  P.  1).  19,  33  Z.  7-.  731.  24 
IV.  R.  237. 

The  words  "  inevitable  accident,"  when 
used  in  law  to  designate  a  mode  by  which 
loss  has  happened  or  may  happen  to  goods 
while  in  the  hands  of  a  common  carrier,  are 
synonymous  with  the  words  "  act  of  God." 
Nea/v.  Saunderson,  \o  Miss.  572. 

Unavoidable  is  synonymous  with  inevit- 

*  Accidents  resulting  from  act  of  God,  see 
notes,  2  Am.  &  Eno.  R.  Cas.  171,  97  Am.  Dec. 
408,  II  L.  R.  A.  C15. 
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able,  and  inevitable  or  unavoidable  iicci- 
denis  are  the  same  as  tlie  acts  of  (jod, 
which  mean  any  accident  produced  by  physi- 
cal causes  wiiicli  are  inevitable ;  such  as 
li^fiitiiin^s,  storms,  perils  of  the  sea,  earili- 
([uakcs,  inundations,  sudden  death  or  ill- 
ness. /■/.(■//  V.  C/iii/>iiiiui,  2  Ga.  349,  Walpole 
V.  liiidj^fs,  5  llhul-f.  {/lid.)  222. 

An  unusual  and  extraordinaiy  flood  in  a 
river  is  such  an  act  of  Ciod  as  to  excuse  a 
common  carrier  from  his  unfk'rtal<ing  to 
transport  floods  ;  but  in  such  case  the  car- 
rier is  bound  to  exercise  the  care  of  a  very 
prudent  man  to  jireserve  the  frei};ht  in- 
trusted to  him.      U'alliiic  v.  Chiytoit,  42  Ga. 

443- 

Defendant  railroad  company  was  delayed 
in  carryinff  cotton  to  market  by  one  of  its 
bridfjes  being  washed  out  by  an  unusual 
freshet,  During  the  delay  there  was  a 
■decline  in  the  price  of  cotton  in  the 
market  and  the  cotton  was  daiuaged  by 
bad  haiuiling.  llilil,  that  the  company 
was  not  liable  for  the  decline  in  the 
price,  as  the  delay  was  attributable  to  what 
the  law  terms  the  act  of  God,  but  it  was 
liai)le  for  any  dimiage  to  the  C(jtton.  /.//- 
ford  V.  C/'ailoHi- &-  S.  C.A'.  Co.,T  Kicli.  {So. 
CVr;-.)  409. — Kevikweu  in  Kyle  v.  Laurens 
R.  Co.,  10  Rich.  (So.  Car.)  382. 

Where,  in  an  action  for  damage  to  certain 
trees  caused  by  delay  in  delivery,  the  carrier 
pleaded  that  its  road  was  rendered  impass- 
able by  high  water,  but  there  was  no  proof 
that  such  floods  were  not  to  be  anticipated 
or  tliat  the  railroad  had  been  so  constructed 
as  to  withstand  the  same,  or  that  the  com- 
pany was  unable  to  transmit  the  trees 
promptly  over  another  line— //<•/</,  not  to 
be  an  act  of  God  exonerating  the  carrier. 
Chiciii^o,  B.  &>  Q.  K.  Co.  v.  Manning,  35 
Am.  &•  Eng.  R.  Cas.  618,  23  AW>.  552,  37  A'. 
IV.  Rep.  462. 

Damage  to  goods  while  in  the  hands  of  a 
carrier  resulting  from  the  explosion  of  a 
boiler  is  not  the  act  of  God  or  of  the  public 
enemy,  or  a  vis  major,  so  as  to  relieve  the 
■carrier  from  liability.  Houston  iS~.  G.  Nav. 
Co.  v.  Dwycr,  29  Tex.  376. 

10.  What  is  an  act  of  the  public 
ciiem.V,  K;t*»«'i*ally.*-A  common  carrier 
is  liable  for  a  loss  of  goods  unless  lie  is  pre- 
vented  from   safely  carryinij   them    by  the 

♦Losses  caused  by  public  enemv,  mobs,  riots, 
«tc.,  see  note,  i8  Am.  &  Eng.  R.'Cas.  557. 

Delay  or  loss  of  goods  by  public  enemy,  see 
note,  6  Am.  &  Eng.  R.  Cas.  402. 


act  of  God  or  the  public  enemy  ;  and  by  the 
public  enemy  is  not  to  be  understood 
thieves  and  r.obbers,  but  open  and  armed 
enemies  in  h-istility  t(j  the  government. 
l.i-'a<is  v.  I.iidivu!-,  6  Cohhi'.  (Ti-iiii.)  36tS. — 
yuoTiNCi  C(>l)h-  z>.  Haitutrd,  2  .Salk.  919. 
kKViKWiNd  Mnuran  ?'.  Alliance  Ins.  Co.,  6 
Wail.  (U.  S.)  I. 

A  capture  by  ])ublic  enemies  of  property 
entrusted  to  a  carrier  releases  him  from  all 
further  obligation  respecting  it,  for  that  act 
puts  it  out  of  his  power  to  do  what  he  en- 
gaged to  do.  S/>a/ds  V.  A't'jo  ]'ori-  Mail 
Steamship  Co.,  -^^  Daly  (A".  1'.)  139. 

If  access  to  the  consignee  and  delivery  of 
the  goods  at  tiie  end  of  the  route  is  pre- 
vented by  a  state  of  war,  it  is  the  carrier's 
duty  to  take  care  of  the  goods  for  the  con- 
signor and  notify  him  within  a  reasoiud^le 
time  of  its  inability  to  make  the  delivery, 
after  which  its  liability  is  only  that  of  a 
bailee.  Baltiinore  iir*  O.  R.  Co.  v.  More/iead, 
5  IV.  I 'a.  293. 

Where  goods  are  shipped  to  be  safely 
transported  and  delivered,  "unavoidable 
accidents  excepted,"  a  loss  occurring 
through  a  lieutenant  in  the  United  States 
army  and  15  soldiers  stopping  the  train  and 
taking  the  goods  is  not  within  the  excep- 
tion; neither  could  such  destruction  be  said 
to  be  by  the  public  enemy.  Seli^iiiaft  v. 
Armijo,  i  A^.  Mex.  459. 

17.  Acts  of  the  Confederate  army. 
— A  carrier  will  not  be  liable  for  the  loss  of 
property  occasioned  by  the  military  forces 
of  the  Confederate  states,  but  the  burden  is 
upon  it  to  establish  this  fact  by  sufficient 
evidence.  Wallace  v.  Sanders,  50  Ga.  134; 
former  appeal,  42  Ga.  486.  Leivis  v.  Lud- 
loick,  6  Coldw.  ( Tenn.)  368. 

Acts  d<jne  under  the  authority  of  an  in- 
surgent body,  actually  organized  as  a  gov- 
ernment within  a  large  extent  of  territory, 
not  merely  in  hostility  to  the  regular  and 
lawful  government  but  in  complete  exclu- 
sion of  it  from  the  whole  territory  subject 
to  insurgent  control,  cannot  be  recognized 
as  lawful ;  but  acts  of  individual  subjects 
of  such  de  facto  government  may  be 
lawful.  Keppel  v.  Petersburg  R.  Co.,  Chase 
{U.  S.)  167. 

Confederate  troops  who,  during  the  civil 
war,  made  a  raid  into  one  of  the  states  ad- 
hering to  the  Union,  were  public  enemies; 
and  a  carrier  is  not  liable  for  goods  taken 
from  it  by  such  forces.  Bland  v.  Adams 
Exp.  Co.,  I  Duv.  (Ay.)  233.— Reviewed  in 
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Hiil)t)ar(J  7'.   Ilarndcn    Exp.   Co.,  lo  R.   I. 
244. 

Where  property  was  delivered  lo  a  carrier 
in  OP  '  of  the  Coiifedorale  stales  diiriii^j  the 
civil   war  and  wilhni  t!  e  Cond.deratt:  mili- 
tary lines,  the  carrier  is  not  liable  for  a  loss 
where  it  wasseized  and  destroyed  hy  the  Con- 
federate forces  acting  under  military  orders; 
and  the  fact  that  the  carrier  ^jave  no  notice 
to    the    consi^^nor   (jf   the   loss  would    not 
alTect  its  liability.     Xus/itM'  <^  C.  A'.  0>. 
V.  A.v/('.f,  3  .hit.  il^  /■'»!;.  A".  Ciix.  492,  10  Lfu 
{'J'cHH.)   749.  -  Kkviewinc;    Illinois  C.   K. 
Co.  7'.  Ashmead,   58   III.  487  ;  Western   & 
A.  K.  Co.  7'.  Iliitst,   n   Hcisk.  (Tenn.)  625. 
Whether  spirits  delivered   to  a  railroad 
company  for  transiiortation  were  destroyed 
by  the  order  of  the  Ccjiifcderate  authorities 
as  a  military  measure  to  i)revent  their  fall- 
ing,' into  the  hands  of  the  approachinj;  Fed- 
eral army,  or  as  a  matter  of  public  necessity 
for  the  safety  of  the  people  in  the  neigh- 
borhood,   in    either   case   such  destruction 
would  l)e  a  (;ood  defense  for  the  company 
whose  road  was  at  the  time  in  the  hands  of 
said  authorities.     Nashville  &*  C  A'.   Co.  v. 
i:s/ts.  7  J/c-/.d:  (Tenn.)  622. 

The  destruction  of  property  by  the  Con- 
federate army  cannot  be  set  up  by  a  com- 
mon carrier  in  Tennessee  as  the  act  of  the 
"  public  enemy."  A'as/n'ille  &•  C.  A'.  Co.  v. 
Jis//s,  7  Ueiik.  {Tenn.)  (22.  I'atierson  v. 
A'orth  Carolina  li.  Co.,  64  jV.  Car.  147. — 
Ri'.vii.wKi)  IN  Hubbard  v.  Harnden  Exp. 
Co.,  10  R.  I.  244. 

A  railroad  company  ceased  to  be  a  com- 
mon carrier  while  its  road  was  in  tlie  hands 
of  the  Confederate  authorities,  appropriated 
to  military  uses.  Nashville  &•  C.  A\  Co.  v. 
Jis/is,  7  J/eisi:  (Tenn.)  622. 

Durinff  the  civil  war,  floods  being  trans- 
ported within  the  Confederate  lines  by  com- 
mon carriers  were  captured  and  destroyed 
by  the  United  States  forces.  Held,  the  loss 
was  occasioned  by  the  "  public  enemy,"  and 
the  carriers  were  not  liable.  Sou/hern  Exp. 
Co.\.  U'oniack,  i  Heisk.  {Tenn.)  256.— Rk- 
viKWKn  IN  Hubbard  V.  Harnden  Exp.  Co., 
10  R.  I.  244. 

18.  Strikes.* — A  common  carriercannot 
be  held  liable  for  a  delay  in  carrying  goods 
where  it  is  caused  by  a  "  strike  "  of  irresist- 


*See  also/w/,  48,  143,  and  title  Strikes. 

Strikes  and  boycotts,  see  note,  53  Am.  &  Eng. 
R.  Cas.  325. 

Relation  of  strikers  and  receivers,  see  note, 
25  Am.  &  Eng.  R.  Cas.  618. 


iblc  force  and  violence.  Hfissonri  Pac.  /!, 
Co.  v.  /.<"t>i,  4  Te.x.  A  pp.  (Civ.  Cas.)  29. — 
Fol.l.owiNt;  International  \'  (J.  N.  R.  Co.  v. 
Tisdaie,  74  Tex.  8.  1 1  S.  W.  Rep.  900. 

Wliether  a  common  carrier  would  or 
would  not  be  excused  for  any  delay  in  de- 
livering goods  resulting  entirely  from  a 
strike  by  some  of  its  employes,  in  which 
there  was  neither  violence  nor  lawlessness, 
yet  where  it  allirmatively  a|)pears  that  the 
delay  was  caused  in  part  bv  thedisobediiMicc 
and  failure  in  the  performance  of  their 
duties  of  other  employes  who  did  not  en- 
gage in  tiic  strike,  but  were  retained  in  tiic 
company's  service,  and  the  carrier  not  hav- 
ing shown  that  the  injury  resulteti  from  the 
delay  caused  solely  by  the  striking  em- 
ployes, it  is  liable  for  failing  to  deliver  in 
what  would  usually  be  a  reasonable  time  a 
car-load  of  fruit  which  became  worthless 
from  inherent  qualities,  solely  because  of 
detention  en  route  beyor  d  sucii  reasonable 
time.  Central  R.  &^  li.  Co.  v.  Georf^ia  !•'.  &» 
V.  K.xrh.,  55  Am.  &->  lint;;.  A'.  Cas.  C06,  91 
(Ja.  3S9,  17  .S'.  K.  Rep.  904. 

Where  a  deliiy  in  carrying  or  delivcripg 
goods  is  caused  merely  by  the  refusal  of 
the  employes  of  the  carrier  to  perform  their 
duties  as  such  the  carrier  is  liable  for  the 
delay ;  but  where  such  emphjyes  suddenly 
refuse  to  work  and  are  either  disciiarged  or 
abandon  their  employment,  and  their  places 
are  promptly  supplied  by  other  competent 
men,  who  are  prevented  from  working  by 
the  strikers,  by  the  use  of  lawless  and  irre- 
sistible violence,  the  carrier  is  not  responsi- 
ble for  delay  caused  solely  by  such  violence, 
provided  he  has  u.sed  reasonable  efforts  and 
diligence  to  suppress  such  interference. 
International  6^  (;.  N.  R.  Co.  v.  Server,  3 
Tex.  A  pp.  (Civ.  Cas.)  534. 

A  provision  in  a  contract  of  affreight- 
ment, to  the  effect  that  the  carrier  should 
not  be  liable  for  damages  by  reason  of  de- 
lay caused  by  strikes,  is  unreasonable  and 
invalid,  so  far  as  it  undertakes  to  exempt 
the  carrier  from  liability  for  damages  caused 
by  negligent  delay.  International  &'  G.  N. 
A'.  Co.  v.  Server,  3  Tex.  App.  (Civ.  Cas.)  534. 

1».  Vis  iii«kjor—Kobhery— Piracy. — 
In  the  absence  of  any  contract  limiting  the 
common-law  liability  of  a  carrier  of  freight, 
he  is  liable  for  goods  destroyed  by  a  mob  of 
rioters,  under  th-  provision  of  Tex.  Rev.  St. 
art.  277,  thrl  the  duties  and  liabilities  of 
carriers  ir  this  state  shall  be  the  same  as 
are  preschDed  by  the  common  law."    Gulf, 
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C.  6-  S.  F.  a:  Co.  v.  Leri,  ( Tfx.)  40  ,-/;//  <S- 

juij,'.  a:  Ctis.  115,  12  .V.  ir.  A'</.  677.— 

yi.oiiNd  Cook  V,  Goiinliii,  2  Nolt  iSi  M. 
(So.  Car,)  19. 

\Vh<!rc  ^'oods  are  shipped  from  Mexico 
into  the  United  States,  the  liability  of  the 
carrier  is  to  be  deterniinefl  by  the  hiw  of 
tlie  former  country.  Tlie  civil  law,  as  in 
fiinc  in  Mexico,  does  not  hold  a  carrier 
liable  where  the  j;oo(ls  shipped  are  taken 
away  or  destroyed  by  a  t'/j  major ;  and  rob- 
bery is  so  considered  when  |)erpetrated  by 
an  irresistible  force.  Cantn  v.  Jiiniiitt,  39 
y.r.  303. 

The  owners  of  a  steamboat  arc  liable,  as 
common  carriers,  for  a  loss  of  floods  by 
robbery ;  and  where  the  only  exception 
si)ecil'u'd  in  the  bill  of  ladinj^  is  "dan(j;ers  of 
the  river,"  parol  evidence  cannot  be  received 
to  show  a  custom  amonjj  the  persons  who 
were  engaj^ed  in  navigating  the  river  which 
exempted  the  owners  of  the  l)oat  from  lia- 
bility for  a  loss  caused  by  the  forcible  and 
illegal  seizure  of  the  boat  t>y  a  body  of 
armed  men,  without  fault  or  neglect  on  the 
part  of  the  oflicers  or  crew,  lioon  v.  Sfiuiiii- 
Amt  Jie/fiut,  40  Ala.  184, — OVERRULING 
Steele  7A  McTycr,  31  Ala.  677. 

At  common  law,  piracy  was  a  defense  to 
a  common  carrier  for  the  loss  of  goods, 
l)ut  robbery  was  not ;  and  this  principle  of 
the  common  law  is  not  in  any  maiuier 
changed  or  affected  by  the  act  of  congress 
of  1820,  (I  Bright's  Dig.  208,  §  35),  which 
tieclares  robbery  on  any  river  where  the 
tide  ebbs  and  flows  to  be  piracy.  Sleainboat 
lidfast  v.  lioon,  41  Ala.  50. 

20.  Tlie  act  of  God  iniiHt  bo  tlio 
pmxiniatc  rause  of  the  loss.*— When 
tlie  act  of  God  is  relied  upon  to  excuse  a 
carrier  it  must  be  shown  to  be  the  proxi- 
mate cause  of  the  loss,  and  without  any 
concurrent  negligence  on  the  part  of  the 
carrier.  Missouri  Pac.  R.  Co.  v.  Barnes,  2 
Tex.  A  pp.  (Civ.  Cas.)  507.  Adams  Exp.  Co. 
\.  Jackson,  92  Tenn.  326,  21  .S'.  VV.  Rep.  666. 

The  mere  failure  of  a  common  carrier  to 
forward  goods  promptly  will  not  render  him 
liable  for  a  loss  occasioned  proximately  by 
the  "act  of  God,"  if  guilty  of  no  wrongful 
detention  of  them  at  the  place  of  shipment, 
or  of  no  negligence  or  want  of  care  and 
diligence   in  securing    them   from   loss  in 


*Llability  of  carriers  for  loss  occasioned  partly 
by  act  of  God  and  partly  bv  other  means,  see 
note,  97  Am.  Dec.  409. 


tranxi/ii.  LantonI  v.  Nashville  &*  C,  Jf. 
Co.,  9  /feisk.  (  /'(•;;;/.)  58,  19  Am.  Ry.  Rep. 
28.1  Ai'i'RoviNti  Memphis  iS:  C.  R.  Co. 
V.  Keevos,  10  Wall.  (U.  S.)  17C  Kevikv/- 
INii  Morrison  ?'.  Davis,  20  Pa.  St.  171: 
Denny  7'.  New  York  C.  K.  Co.,  13  Gray 
(Mass,)  481  ;  Michaels  7'.  New  York  C.  K. 
Co.,  30  N.  Y.  564;  Read  v.  Spaulding,  jO  N. 
Y.  630. 

In  an  action  against  a  railroad  company 
to  recover  the  value  of  an  ex|)ress  package 
alleged  to  have  been  lost  through  the  neg- 
ligence of  the  company,  and  the  failure  to 
make  proper  elTorts  to  save  it,  in  a  dis»:.ier 
to  the  rain,  it  appearing  that  the  express 
car,  with  three  others,  was  blown  from  the 
track  by  a  violent  gale  of  wind  into  such  a 
positi<in  that  all  the  goods  must  have  been 
thrown  into  one  corner  at  the  top  of  the 
car ;  that  the  car  was  immediately  set  on  lire 
by  the  stove  or  lamp  therein  and  so  quickly 
consumed  that  the  messenger  escaped  with 
dilhculty;  that  the  wind  w,is  so  violent  as 
to  make  it  almost  impossible  to  stand  or 
walk  at  the  time,  and  that  the  ptickage 
could  not  have  been  rescued  by  the  exer- 
cise of  proper  exertion  and  diligence,  the 
finding  of  the  jury  that  the  "act  of  God  " 
was  the  proximate  cause  of  the  loss,  and 
that  there  was  no  negligence,  was  fully  war- 
ranted by  the  circumstances.  lilytlie  v. 
Denver  dr'  R.  G.  R.  Co.,  15  Colo.  333,  25  Pac. 
Rep.  702.— yuoTiNc;  Muva  Ins.  Co.  v. 
Boon,  95  U.  S.  130. — Foi.i.owF.D  IN  Den- 
ver, T.  &  G.  R.  Co.  V.  Robbins,  2  Colo.  App. 
3'3- 

While  the  immediate  resulting  cause  pro- 
ducing the  loss  was  the  fire,  which  might  be 
termed  an  "  inevitable  accident,"  and  this 
grew  out  of  the  disaster  caused  by  the  wind, 
which  was  the  "  act  of  God  "  and  the  proxi- 
mate cause,  yet  the  following  charge  could 
not  have  prejudiced  the  plainiiff,  even  if  not 
technically  correct:  "Where  one  is  pursu- 
ing a  lawful  avocation  in  a  lawful  manner, 
and  something  occurs  which  no  human 
skill  or  precaution  could  foresee  or  prevent, 
and  as  a  consequence  the  accident  takes 
place,  this  is  called  '  inevitable  accident,"  or 
the  '  act  of  God.' "  Blythe  v.  Denver  6-  R. 
G.  R.Co.,  15  Colo.  333,  25  Pac.  Rep.  702. 

A  railroad  company  negligently  delayed 
the  transportation  of  goods,  but  afterwards 
safely  transported  them  to  the  place  of  des- 
tination and  placed  them  in  its  depot,  where 
they  were  destroyed  by  a  flood.  1/  appeared 
that  the  goods  would  have  passed  through 
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the  depot  before  the  flood  if  it  had  not  been 
for  the  dehiy.  Held,  thiit  as  the  flood,  and 
not  the  dehiy,  was  the  proximate  cause  of 
tlie  injury,  the  company  was  not  liable. 
Denny  v.    Ne^M    York   C.  R.    Co.,  13  Gray 

(Muss.)    481. — DiSTINGUISHKD      IN     FoX     V. 

Boston  &  M.  R.  Co.,  37  Am.  &  Enjj.  R.  Cas. 
632,  148  Mass.  220,  19  N.  E.  Rep.  222,  i  L. 
R.  A.  702.  Not  followku  in  Condict  v. 
Grand  Trimk  R.  Co.,  54  N.  V.  500.  Re- 
viewed IN  Cutting  V.  Grand  Trunk  R.  Co., 
13  Allen  (Mass.)  381;  Read  v.  Spaulding, 
30  N.  Y.  630;  Lamont  v.  Nashville  &  C. 
R.  Co.,  9  Heisk.  (Tenn.)  58. 

A  freiglit  train  carrying,  among  other 
things,  whiskey  was  compelled  to  stop  by 
an  unusual  flood  near  a  city  that  had 
been  almost  completely  destroyed,  and  the 
men  in  charge  of  the  train  were  forced  by 
the  rising  waters  to  leave  it  for  a  time.  Upon 
returning;  some  time  afterward  they  found 
men  wading  about  with  axes,  breaking  open 
the  cars,  who,  upon  being  asked  what  they 
were  doing,  replied  that  there  were  500 
people  starving  and  if  there  was  anything 
to  cat  in  the  train  they  meant  to  have  it, 
whereupon  the  trainmen  left,  and  tiie  whis- 
key with  the  other  things  to  eat  and  drink 
were  taken.  Hc/(f,  in  an  action  to  reccver 
for  the  loss  of  the  whiskey,  that  a  verdict 
ill  favor  of  the  owner  would  not  be  disturbed, 
as  the  flood  could  not  be  said  to  be  the 
proximate  cause  of  the  loss.  Latigv.  Penn- 
sylvatiia  R.  Co.,  2  Pa.  Dist.  125. 

21.  Liability  whore  carrier's  neg- 
lil^eiiec  coiitributeH  to  loss.*— The  car- 
rier is  responsible  if  the  inevitable  accident 
is  the  remote,  and  not  the  immediate  cause 
of  th  '  loss,  and  the  loss  could  have  been 
avoided  by  prudence  and  proper  care.  Bal- 
timore &*  O.  R.  Co.  V.  Morehead,  5  \V.   Va. 

293- 

A  carrier  must  take  reasonable  care  of 
property  after  it  is  removed  from  its  cars  by 
the  public  enemy,  and  for  failure  to  do  so  will 
be  liable.      Wallace  v.  Sanders,  loGa.  134. 

Comivon  carriers  may  be  liable  for  a  loss 
where  their  negligence  is  not  the  sole  cause 
of  the  loss.  If  their  negligence  contributes 
to  the  loss  it  is  for  the  court  or  jury  to  say 
in  what  proportion  or  degree;  and  they 
will  be  liable  unless  it  appears  that  the  loss 
would  have  occurred  independent  of  their 
negligence.  Lamb  v.  Camden  6-  A.  R. 
&-  T.  Co.,  2  Daly  (jV.  V.)  454, 


^  See  also  fosi,  105. 


Where  a  common  carrier  undertakes  ta 
excuse  a  loss  of  goods  caused  by  an  un- 
precedented rise  of  the  river,  it  is  for  the 
jury  to  determine  whether  the  carrier  had 
such  premonitions  of  approaching  danger  as 
to  awaken  the  apprehensions  of  men  of 
prudence,  or  whether  in  view  of  the  means 
for  escape,  he  used  actively  and  energeti- 
cally all  the  means  at  his  command  to  meet 
the  emergency  and  save  the  property.  If 
he  did  and  failed,  he  is  not  liable;  if  he 
did  not,  he  is  liable.  Lamont  v.  Nashville 
&'  C.  R.  Co.,  9  Heisi:  ( 7'enn.)  58, 19  Am.  Ry. 
Rep.  284.— Distinguished  in  East.  Tenn., 
V.  &  G.  R,  Co.  V.  Kelly,  91  Tenn,  699. 

The  rule  of  "  extraordinary  "  diligence 
imposed  upon  common  carriers  by  §  2066 
of  Ga.  Code  requires  the  exercise  of  that 
degree  of  dilgence  to  avoid  needlessly  ex- 
pensing goods  to  injury  or  destruction  by 
an  unforeseen  act  of  God,  such  as  an  extra- 
ordinary flood  or  freshet,  and  also  to  pro- 
tect and  preserve  the  goods  after  the  peril 
has  become  apparent.  And  generally,  in 
order  for  the  carrier  to  avail  himself  of  the 
act  of  God  as  an  excuse,  the  burden  of 
proof  is  upon  him  to  establish,  not  only 
that  the  act  of  God  ultimately  occasioned 
the  loss,  but  that  his  own  negligence  did 
not  contribute  thereto,  for  "  in  cases  of  loss 
the  presumption  of  law  is  against  him." 
Richmond  &^  D.  R.  Co.  v.  White,  88  Ga. 
805,  15  S.  E.  Rep.  802.— Explaining  Col- 
umbus &  W.  R.  Co.  V.  Kennedy,  78  Ga.  646. 

When  a  common  carrier  proves  that  a 
loss  of  goods  was  such  as  to  release  it,  as  by 
the  act  of  God  or  the  public  enemy,  it  is  not 
required  to  further  prove  affirmatively  that 
it  did  not  contribute  to  the  loss.  If,  after  the 
carrier  has  proved  the  cause  of  the  loss 
such  as  will  excuse  it,  it  be  further  charged 
that  its  negligence  contributed  to  the  loss, 
the  party  asserting  this,  or  relying  on  it, 
must  prove  it.  And  a  carrier  is  not  liable 
because  its  negligence  may  have  contributed 
remotely  to  the  loss,  if  it  appears  that  the 
proximate  cause  is  some  act  of  God,  such 
as  an  unusual  flood.  Memphis  &^  C.  R.  Co. 
v.  Ree-jies,  10  Wall,  {U.  S.)  176. — Approved 
in  MacVeagh  v.  Atchison,  T.  &'S.  F.  R.  Co., 
3  N.  Mex.  205  ;  Lamont  v.  Nashville  ct  C. 
R.  Co.,  9  Heisk.  (Tenn.)  58.  Followed 
IN  Witting  V.  St.  Louis  &  S.  F.  R.  Co.,  loi 
Mo.  63S.  Not  followed  in  Condict  v. 
Grand  Trunk  R.  Co.,  54N.Y.  500.  Quoted 
IN  Davis  V.  Wabash,  St.  L.  &  P.  R.  Co.,  26 
Am.  &  Eng.  R.  Cas.  315,  89  Mo.  340;  Childs 
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V.  Little  Miami  R.  Co.,  i  Cin.  Super.  Ct. 
4S0 ;  Nasliville  &  C.  .\.  Co.  v.  Uavid,  6  Heisk. 
(Tenn.)  261.  Revieweu  AND  yuoTEU  IN 
Little  Kock,  M.  R.  6l  T.  R.  Co.  v.  Talbot, 
47  Ark.  97. 

If  a  common  carrier  receives  goods  di- 
rected to  be  carried  in  a  particular  manner 
and  position,  he  is  bound  to  carry  them  in 
that  manner  and  position;  and  if  he  carries 
tlicm  otherwise  and  they  are  lost  or  dam- 
aged, the  burden  will  be  upon  him  to  prove 
tliat  the  loss  or  damiic:e  was  in  no  degree 
attributable  to  his  breach  of  contract,  but 
was  occasioned  solely  by  the  act  of  God  or 
a  public  enemy,  or  the  act  or  fault  of  the 
owner  himself.  Hastings  v.  Pepper,  1 1  Pick. 
{Mass.)  41. 

Where  from  the  plaintiff's  own  evidence 
it  appears  that  the  act  of  God  ciiused  the  in- 
jury to  the  goods  the  carrier  is  exonerated 
.roin  liability,  unless  plaintiff  shows  the 
carrier  was  guilty  of  some  specific  negli- 
gence which  actually  co-operated  to  produce 
the  loss.  Davis  v.  Wabash,  St.  L.  &•  P.  P. 
Co.,  26  Am.  &*  Eng.R.  Cas.  315,  89  Mo.  340, 
1  5.  W.  Rep.  327  ;  reversing  13  Mo.App.  449. 
— Reviewed  in  Witting  v.  St.  Louis  &  S. 
F.  R.  Co..  28  Mo.  App.  103. 

Precautions  for  the  protection  of  property 
which  would  have  been  available  as  against 
any  previous  flood  of  which  the  carrier  (' 
railroad  company)  had  knowledge  would 
not  necessarily  fill  the  measure  of  extraor- 
dinary diligence,  inasmuch  as  history  or  tra- 
dition might  make  it  incumbent  on  the 
carrier  to  have  more  knowledge  than  that 
actually  possessed.  In  such  matters  it  might 
be  just  to  treat  the  means  of  knowledge  as 
equivalent  to  actual  notice.  Kieltmoud  &■» 
D.  R.  Co.  v.  White,  88  Ga.  805,  1 5  5.  £.  Rep. 
802. 

If  a  loss  is  occasioned  partly  by  the  act  of 
God  and  partly  by  some  other  cause,  which, 
if  it  had  beeii  the  sole  cause  of  the  loss, 
would  have  furnished  a  defense,  the  carrier 
will  be  entitled  to  immunity  in  respect  of 
sui-h  loss  if  he  can  show  that  it  could  not 
have  been  prevented  by  the  exercise  of  rea- 
sonable care.  Nugent  "i.  Smith,  L.  R.  \  C.P. 
I).  423,  45  ^-  /•  C.  P.  I).  697,  34  L.  T.  827, 
25  W.R.  117;  reversing  L.  R.  I  C.  P.  D.  19, 
45  L.J.  C.  P.  D.  19,  3^  L.  T.  731,  24  W.  R. 
237- 

A  carrier  is  relieved  of  liability  for  loss  if 
he  can  prove  that  no  reasonable  precaution 
could  have  prevented  it.  It  is  not  necessary 
10  prove  that  it  was  absolutely  impossible  to 


prevent  the  loss.    Nugent  v.  Smith,  L.  R.  i, 

C.  P.  D.  423,  45  L.  J.  C.  P.  D.  697,  34  L.  r. 
827,  25  W.  R.  117;   reversing  L.  R.  1   C.  P. 

D.  19,  45  L.  J.  C.  P.  D.  19,  II  L.  P.  731,  24 
W.  R.  237. 

In  an  action  for  injury  to  casks  of  oil, 
alleged  by  the  carrier  to  have  arisen  from 
defects  in  the  casks,  it  was  properly  left  to 
the  jury  to  say  whether  it  arose  Irom  such 
defects  and  whether,  even  if  it  did,  the  carrier 
knew  or  ought  to  have  known  thereof,  and 
had  acted  negligently  in  sending  them  on 
in  that  state.  Cox  v.  Lomiun  &>  N.  W.  R. 
Co.,  3  /'-.  &-  F.  77- 

Melons  were  shipped  in  refrigerator  cars, 
well  iced,  the  shippers  furnishing  the  com- 
pany with  ice  to  be  used  en  route.  At  an 
intermediate  point  the  further  progress  of 
the  train  was  delayed  by  an  unusual  storm  ; 
the  melons  were  found  to  be  in  a  state  of 
decay,  and  it  appearing  that  there  would  be 
an  entire  loss  before  reaching  their  destina- 
tion, the  company  sold  them,  and  the  ship- 
per brought  suit  as  for  a  conversion.  It 
appeared  on  the  morning  after  the  car 
reached  the  place  where  it  was  stopped  the 
melons  were  examined,  and  it  was  found 
that  they  were  already  damaged  and  de- 
cayed. The  company  set  up  as  a  defense 
that  the  loss  was  attributable  solely  to  the 
act  of  God.  Held,  inasmuch  as  the  evidence 
showed  that  decay  had  set  in  before  the 
train  was  stopped  by  the  storm,  the  prior 
neglect  of  the  company  was  the  proximate 
cause  of  the  loss,  and  that  the  plea  was  not 
a  good  defense.  Missouri  Pac.  R.  Co.  v. 
Barnes,  2  Tex.  App.  {Civ.  Cas.)  507. 

22.  Auticiiiatini;  niid  providing 
n|>:aiiist  extraordinary  einerst'ii- 
cics.* — A  carrier  is  not  bound  to  provide 
against  an  unprecedented  emergency,  such 
as  a  greater  flood  than  was  ever  known  be- 
fore in  that  locality,  unless  he  has  reason  to 
suspect  that  such  emergency  is  about  to 
arise;  then  he  is  bound  to  take  such  pre- 
cautionary measures  as  prudent  and  skilful 
men  in  the  same  business  under  like  circum- 
stances might  fairly  be  expected  to  use. 
Nashville  &>  C.  R.  Co.  v.  David,  6  Heisk. 
(Tenn.)  261,  12  Am.  Ry.  Rep.  9.— Distin- 
guished IN  Louisville,  N.  A.  &  C.  R.  Co.?/. 
Thompson,  27  Am.  &  Eng.  R.  Cas.  88,  107 
Ind.  442,  57   Am.   Rep.  120.     Quoted   in 


*  Company  not  bound  to  provide  against  ex- 
traordinary floods,  see  notes,  30  Am.  &  Eng. 
R.  Cas.  199,  12  /(/.  ig6. 
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Dillard  v.  Louisville  &   N.  R.  Co.,  2   Lea 
(Tcnn.)  288. 

Where  there  was  a  contract  to  carry 
freight  at  a  particular  time,  proof  that  lis 
transportation  was  prevented  by  an  unex- 
pected rush  of  freii^ht  is  not  admissible. 
Demiug  v.  Grand  Trunk  R.  Co.  48  A\  H. 

4S5- 

23.  Liability  Avhere  carrier  does 
iij>t  own  cars.*— While  a  railway  com- 
pany is  transporting  cars  of  another  com- 
pany, and  has  the  complete  and  uninter- 
rupicd  control  of  tliem,  it  will  be  liable  as 
a  carrier  for  any  injury  to  the  cars  not 
caused  by  the  act  of  God  or  the  public 
enemy.  Peoria  &•  P.  U.  R.  Co.  v.  United 
States  Rolling  Stock  Co.,  136  ///.  643,  27  N. 
E.  Rep.  59 ;  reversing  28  ///.  App.  79. 

A  conmion  carrier  cannot  escape  respon- 
sibility for  the  loss  of  freight  not  caused  by 
the  act  of  God  or  the  public  enemy,  by  show- 
ing that  it  employed  the  means  of  tran- 
sportation furnished  to  it  by  others.  Austin 
V.  St.  Louis  &•  St.  P.  Packet  Co.,  15  Mo. 
App.  197. 

24.  Liability  iiiitler  English  stat- 
utes.t— A  railway  company  is  under  no  ob- 
ligation, either  at  common  law  or  under  the 
Railway  Traffic  Act,  to  carry  goods  other- 
wise than  according  to  its  public  profession. 
Oxlade  V.  North  Eastern  R.  Co.,  1 5  C  i?.  A^. 
5.  6S0. 

The  Railways  Clauses  Act,  8  &  9  Vict.  c. 
20,  s.  86,  does  not  impose  on  railway  com- 
panies acting  as  carriers  any  further  liabili- 
ties than  those  which  attached  to  common 
carriers.  Johnson  v.  Midland  R.  Co.,  6 
Railw.  Cas.  61,  4  Ex.  367,  18  Z./.  Ex.  366. 

b.  Modifications  of  Common-law  Liability, 

25.  Loss  arising  from  act  of  ship- 
per.— A  common  carrier,  when  there  is  no 
special  contract  limiting  his  responsibility, 
is  bound  as  an  insurer  of  goods  received  by 
him  fo:  transportation,  as  against  loss  occa- 
sioned by  any  cause  other  than  the  act  of 
God,  the  public  enemy,  or  by  the  conduct 
of  the  shipper.  Southern  Exp.  Co.  v.  Moon, 
39  Miss.  822. — Disapproved  in  Hart  7/. 
Pennsylvania  R.  Co.,  112  U.  S.  33r.  Dis- 
tinguished IN  Muller  V.  Cincinnati,  H.  & 
D.  R.  Co.,  2  Cin.  Super.  Ct.  2S0.  Fol- 
lowed IN  Chicago,  St.  L.  &  N.  O.  R.  Co. 
V.  Moss,  21  Am.  &  Eng.  R.  Cas.  98, 60  Miss. 

*  Sc'L-  also  ante,  O. 

t  See  also  post,  5 1 8-538. 


1003.    Quoted  in  Mobile  &  O.  R.  Co.  v. 
Franks.  41  Miss.  494. 

Excejjt  so  far  as  limited  by  valid  special 
contract,  a  common  carrier  is  an  insurer 
against  all  losses  except  those  caused  by  the 
act  of  God,  the  public  enemy,  or  contribu- 
tory negligence  on  the  part  of  the  consignor, 
Alabama  G.  S.  R.  Co.  v.  Thomas,  89  Ala, 
294,  7  So.  Rep.  762.  Louisville  &'  N.  R.  Co. 
V.  McGiiire,  79  Ala.  395.  Louisville,  N.  A. 
<S«»  C.  R.  Co.  V.  Nicholai,  4  Ind.  App.  119,  30 
A^.  E.  Rep.  424.  Bohannan  v.  Hammond,  42 
CaL  227. 

20.  Loss  of  perishable  goods,  or 
from  bad  packing.* — In  the  absence  of 
negligence  on  their  part,  carriers  are  not 
liable  for  losses  arising  from  the  inherent 
qualities  of  the  goods  they  transport,  or 
from  their  ordinary  wear  and  tear  in  the 
course  of  carriage,  or  from  the  insecure  or 
imperfect  manner  in  which  they  are  packed 
by  the  owner.  Goodman  v.  Oregon  R.  &• 
N.  Co.,  49  Am.  <&^  Eng.  R.  Cas.  87,  22  Oreg. 
14,  28  Pac.  Rep.  894.  American  Exp.  Co.  v. 
Smith,  33  Ohio  St.  511. 

The  common-law  rule,  making  carriers 
liable  for  loss  or  damage  to  goods,  except 
such  as  result  from  the  act  of  God  or  the 
public  enemy,  does  not  apply  to  a  loss  which 
results  from  deterioration  in  quantity  or 
quality,  or  from  any  inherent  natural  in- 
firmity, or  tendency  to  damage,  or  decay  of 
perishable  articles,  or  ordinary  wear  or  tear, 
or  rubbing  in  course  of  transportation, 
where  these  things  occur  without  negligence 
on  the  part  of  the  carrier ;  nor  are  they  lia- 
ble for  injuries  that  arise  from  bad  packing 
by  the  shippers.  Truax  v.  Philadelphia, 
W.  &^  n.  R.  Co.,  3  Houst.  {Del.)  233. 

The  rule  that  a  common  carrier  is  an  in- 
surer of  goods,  and  can  only  avoid  liability 
for  loss  by  showing  that  it  happened  by  the 
act  of  God  or  th^;  public  enemy,  does  not 
apply  where  the  damage  results  from  delay 
in  their  delivery  by  accident  or  misfortune, 
although  not  inevitable  or  produced  by  the 
act  of  God.  So  where  the  delivery  of  per 
ishable  freight  is  delayed  by  a  mob  of  rioters, 
the  carrier  is  not  liable  for  the  depreci- 
ation in  its  value  caused  thereby,  notwith- 
standing Tex.  Rev.  St,  art.  277,  providing 
that  "the  duties  and  liabilities  of  carriers 
shall  be  the  same  as  prescribed  by  the  com- 
mon law,  except  when  otherwise  provided." 
Gulf.  C.  6-  5.  E.  R.  Co.  v.  Levi,  42  Am.  &* 

*  See  also/w/,  110,  180,  187. 
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Eng.  H.  Cas.  439.76  Tex.  337.  '3  S.  IV. 
Rep.  igi.SL.  R.  A.  323;  reversing  40  Am. 
6r-  Kng.  R.  Cas.  115,  12  S.  W.  Rep.  677.— 
Applied  in  International  &  G.  N.  R.  Co. 
V.  Hynes,  3  Tex.  Civ.  App.  20. 

A  carrier  may  refuse  to  receive  for  car- 
riage an  article  of  property  which  is  im- 
properly packed.  But  if  he  receives  it  he 
is  bound  to  exercise  due  care  for  its  safe 
carriage;  and  if,  while  in  his  charge,  the 
property  is  injured,  the  duty  rests  on  him 
to  show  that  the  injury  is  attributable  to 
the  defective  packing,  and  not  to  any  fault 
or  neglect  on  his  part.  Union  Exp.  Co.  v. 
Graham,  26  Ohio  St.  595. 

Freezing  weather  causing  a  loss  of  goods 
cannot  be  deemed  the  act  of  God,  and  does 
not  come  within  the  definitions  given  of 
that  term.  But  if  the  goods  transported 
are  frozen  it  comes  within  the  exceptions 
to  that  principle,  and  exempts  the  carrier 
from  liability,  provided  he  has  been  guilty 
of  no  previous  negligence  and  misconduct 
by  which  such  loss  or  damage  may  have 
been  occasioned.  The  previous  misconduct 
or  negligence,  to  make  the  carrier  lia- 
ble in  such  case,  must  be  immediately  or 
proximately  connected  with  the  loss.  Mc- 
Graw  V.  Baltimore  &^  O.  R.  Co.,  9  Am.  &» 
Eng.R.Cas.  188,  18  W.  Va.  361,  41  Am. 
Rep.  696. 

27.  Seizure  under  legal  process.* 
— Seizure  by  judicial  process  of  property 
while  in  the  hands  of  a  carrier,  without  the 
latter's  fault,  is  one  of  the  implied  excep- 
tions in  the  carrier's  contract,  and  excuses 
a  non-delivery,  if  prompt  notice  is  given  of 
the  seizure.  The  M.  M.  Chase,  37  Fed. 
Rep.  708.— Following  Stiles  v.  Davis,  i 
Black  (U.  S.)  loi ;  Robinson  v.  Memphis  & 
C.  R.  Co.,  16  Fed.  Rep.  57,  9  Fed.  Rep.  129; 
Mierson  v.  Hope,  2  Sweeney  (N.  Y.)  561 ; 
Oliio  &  M.  R.  Co.  V.  Yohe,  51  Ind.  181 ; 
Eliven  V.  Hudson  River  R.  Co.,  36  N.  Y.  40J. 

28.  Delay  caused  by  another 
carrier  t>lockin{ir  road.— Where  a  delay 
in  the  carriage  of  goods  is  imputable  solely 
to  the  act  of  a  third  party,  without  negli- 
gence or  fraud  on  the  part  of  the  carrier, 
the  delay  will  be  regarded  as  caused  by  in- 
evitable accident,  for  which  the  carrier  is 
not  liable.  So  held,  where  one  carrier  was 
adjudged  not  liable  for  a  delay  caused  by 
another  carrier  blocking  the  railroad  track 
by  a  collision.     Conger  v.  Hudson  River  R, 


►See  also/w/,  161,  205,  .302. 


Co.,  6  Duer  (N.  Y.)  375.— FOLLOWING  Wi- 
bert  V.  New  York  &  E.  R.  Co.,  12  N,  Y.  245, 
19  Barb.  36.— Distinguished  in  Sisson  v. 
Cleveland  &  T.  R.  Co.,  14  Mich.  489.  Fol- 
lowed in  Kirklandz^.  Leary,  2  Sweeney  (N. 
Y.)  677.  Quoted  in  Evans  v.  Fitchburg 
R.  Co.,  Ill  Mass.  142. 

A  railway  company  is  not  liable  for  a  de- 
lay in  the  carriage  of  goods  caused  by  an 
obstruction  of  its  line  resulting  from  the 
negligence  of  another  company  having 
parliamentary  running  powers  over  the  llr?. 
Taylor  v.  Great  Northern  R.  Co.,  L.  R.  i  C. 
P.  385,  35  L.  /.  C.  P.  210,  12  Jur.  N.  S. 
372,  14  Z.  T.  363,  14  W.  R.  639. 

A  railway  company  fulfils  ito  contract  to 
deliver  goods  within  a  reasonable  time  if, 
where  its  track  has  been  obstructed  through 
the  negligence  of  another  company,  it  de- 
livers the  goods  as  soon  as  possible  under 
the  circumstances.  Great  Northern  R.  Co, 
V.  Taylor,  i  //.  &^  R.  \7i,  L.  R.  i  C.  P.  385, 
12  fur.  N.S.  372,  35  L.J.  C.  P.  210,  14  W. 
R.  639.  14  Z.  7-.  363. 

21).  Perils  of  the  sea.— Where  goods 
are  shipped  by  vessel  to  be  safely  carried, 
the  *'  perils  of  the  sea  excepted,"  it  is  in- 
cumbent upon  the  owners  of  the  vessel  to 
show  that  a  loss  occurred  through  the  perils 
of  the  sea ;  and  if  it  fails  to  do  so  it  is  liable 
for  the  loss.  Hooper  v.  Rathbone,  i  Taney 
{U.  S.)  519. 

Jettison  is  not  justifiable  unless  rendered 
necessary  by  the  act  of  God  or  the  public 
enemies,  under  the  strict  rule  of  the  com- 
mon law ;  but  later,  carriers  by  water  were 
relieved  of  the  dangers  or  perils  of  the  sea, 
which  are  natural  accidents  peculiar  to  that 
element,  not  brought  about  by  the  inter- 
vention of  man,  and  which  cannot  be  pre- 
vented by  human  prudence.  Bentley  v. 
Bustard,  16  B.  Mon.  {Ky.)  643. 

30.  Haulingr  private  cars.— Where  a 
railway  company  undertakes  to  haul  along 
their  line  wagons  belonging  to  private  tra- 
ders, the  extent  of  their  obligation  is  to 
use  reasonable  care  and  diligence.  Watson 
V.  North  British  R.  Co.,  3  Sc.  Sess.  Cas.  (^\th 
series)  637,  3  Ry.  <&*  C.  T.  Cas.  xvii. 

3.  Carriers  Distinguished  from 
Forwarders,  etc. 

31.  Who  are  forwarders. — A  for- 
warder is  one  who,  for  a  compensation, 
takes  charge  of  goods  entrusted  or  directed 
to  him  and  forwards  them  ;  that  is,  puts 
tliem  on  the  way  to  their  place  of  destina- 
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tioii  by  tlie  ordinary  and  usual  means  of 
conveyance,   or  according  to   the   instruc- 
tions  he    receives.     His    compensation    is 
limited    to  his   cure   and  trouble   and    the 
charges  paid  by  him  in  receiving,  keeping, 
and  duly  forwarding ;   and,  when   he    has 
placeti  the  goods  in  the  course  of  transit  by 
the  i)roper  conveyance,  his  duty  is  at  an 
end.     He  has  no  interest  in  and  receives 
no  part  of  the  compensation  paid  for  the 
carriage   and  due  delivery  of  the  goods. 
Place  v.  Union  Exp.  Co.,  2  Hilt.  (iV.  1'.)  19. 
A    person    who    receives    and    forwards 
goods,  taking  upon  himself  all  the  expenses 
of  transportation,  for  which  he  receives  a 
compensation  from  the  owner,  but  who  has 
no  concern   in  the  vessel  by  which    they 
are  transported  or   interest  in  the  freight 
charges,  is  not  a  common  carrier.     Roberts 
V.  Turner,\2  Johns.  {N.  F.)  232.— Follow- 
ing Garside  v.  Trent  &  M.  Nav.  Co.,  4  T.  R. 
581. 

32.  When  liable  only  as  forward- 
ers.*—The  liabilities  of  common  carriers 
and  forwarders,  independent  of  any  express 
stipulation  in  the  contract,  are  entirely  dif- 
ferent. Mere  forwarders  are  not  insurers  like 
common  carriers,  but  they  are  responsible 
for  all  injuries  to  property  while  in  their 
charge  resulting  from  negligence  or  mis- 
feasance of  themselves,  their  agents,  or  em- 
ployes.    Hooper  \.  Wells,  27  Cal.  11. 

A  mere  forwarder  is  absolved  from  lia- 
bility upon  showing  that  he  used  ordinary 
diligence  in  sending  on  the  goods  by  care- 
ful,suitable,  and  responsible  carriers.  Chris- 
tenson  v.  American  Exp.  Co.,  15  Minn.  270, 
(Gil.  208). 

A  corporation  established  for  the  trans- 
portation of  goods  for  hire  between  certain 
points,  and  receiving  goods  directed  to  a 
more  distant  place,  is  not  responsible,  be- 
yond the  end  of  its  own  line,  as  a  common 
carrier,  but  only  as  a  forwarder,  unless  it 
makes  a  positive  agreement  extending  its 
liability.  Biirroiig/is  v.  Norivich  &•  IV.  Ji. 
Co.,  100  Mass.  26. — Followed  in  Wash- 
burn &  M.  Mfg.  Co.  V.  Providence  &  W.  R. 
Co.,  113  Mass.  490.  Reviewed  in  Gray^/. 
Jackson,  51  N.  H.  9. 

An  express  company  received  a  package, 
agreeing  "  to  forward  and  deliver  at  destina- 
tion, if  within  their  route,  and  if  not  to 
deliver  to  the  connecting  express  stage,  or 
other  means  of  conveyance,  at  the   most 

*  See  aXsopost,  573-592. 


convenient  point."  Held,  that  if  the  goods 
were  to  go  beyond  its  line  that  it  was  liable 
only  as  a  forwarder.  Planlation  No.  4  v. 
Hall,6\  Me.  517. 

33.  Liability  lor  loss  — C.  O.  D. 
jfootls.*— A  warehouseman  who  receives 
goods  on  storage,  to  be  forwarded  by  him 
to  the  owner,  is  liable,  as  for  a  conversion, 
for  the  value  of  such  goods  if  he  delivers 
them  to  a  person  not  authorized  to  receive 
them,  and  they  are  lost  to  the  owner. 
Jeffersonvillc  R.  Co.  v.  White,  6  Bush  (A>.) 
251. 

Goods  marked  "J.  F."  were  delivered  to 
a  forwarding  merchant,  who  sent  them 
to  J.  Flannagan,  when  in  fact  they  were  in- 
tended for  J.  Frysinger.  The  goods  were 
seized  by  the  sheriff  as  the  property  of 
Flannagan,  Held,  that  the  forwarder  was 
liable  for  the  loss,  and  the  fact  that  the 
goods  were  only  marked  by  initials  could 
afford  no  protection.  Forsythe  v.  Walker, 
9  Pa.  St.  148. 

Where  a  forwarder  of  C.  O.  D.  goods 
failed  to  ship  them  as  such,  as  he  had  been 
instructed  by  the  owner,  but  delivered  them 
to  an  express  company,  and  without  any  in- 
structions to  collect  the  price,  the  value  of 
the  goods  is  the  loss  the  parties  had  in  con- 
templation, and  the  full  amount  may  be 
recovered  against  the  forwarder.  Hutch- 
ing s  V.  Ladd,  16  Mich.  493. 

Defendant  was  engaged  in  a  forwarding 
business,  and  received  C.  O.  D.  goods,  but 
delivered  them  to  an  express  company  with- 
out any  statement  of  the  shipper's  charges, 
and  they  were  delivered  to  the  consignee 
without  the  price  being  paid.  He  had  been 
specially  instructed  how  to  ship  the  goods 
and  to  forward  the  instructions  for  the  col- 
lection of  the  price.  Held,  that  defendant 
was  liable  for  a  failure  to  ship  according  ;o 
instructions;  and  sending  the  instructions 
sealed  with  the  goods  was  not  a  compliance 
therewith.     Hatchings  v.   Lctdd,    16   Mich. 

493- 

34.  AVlien  liable  as  coniinon  car- 
riers.— A  common  carrier  to  whom  is 
tendered  goods  as  a  common  carrier  can- 
not, without  the  shipper's  knowledge  and 
consent,  receive  them  as  a  mere  forwarder. 
Mel  Her  v.  St.  Louis  <S>»  A'.  O.  Transp.  Co.,  14 
Mo.App.  281. 

A  simple  engagement  to  forward  goods 
marked  for  a  particular  destination  is  dis- 

*  See  also /w/,  270. 
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ch:ir<;ed  by  shipping  by  tlie  usual  or  most 
direct  conveyance  to  the  place  designated  ; 
but  an  agreement  to  forward  to  the  place  of 
destination,  the  charge  for  freight  for  the 
whole  distance  being  specified  in  the  agree- 
ment, is  an  agreement  to  carry  thenj  to  that 
place  or  to  be  responsible  for  their  safe 
carriage  and  delivery.  Krcnder  v.  Woolcott, 
I  /////.  (.V.  1'.)  223. 

Parties  doing  business  under  the  name 
and  style  of  a  "  transportation  company," 
advertising  for  patronage  as  such,  and  in 
that  name  contracting  with  owners  to  for- 
ward goods  from  New  York  to  Chicago,  for 
a  compensation  agreed  upon  as  an  equiva- 
lent for  the  entire  service,  are  to  be  deemed 
carriers  and  not  forwarders  merely,  al- 
though tliey  employ  the  conveyances  of 
third  parties  only  in  the  performance  of 
the  contract.  MercaniiJe  Mitt.  Ins.  Co.  v. 
C/iase,  I  E.  D.  Smith  (iV.  K.)  1 1 5.— DIS- 
TINGUISHED IN  Alabama  G.  S.  R.  Co.  v, 
Thomas,  32  Am.  &  Eng.  R.  Cas.  464,  83 
Ala.  543,  3  So.  Rep.  802.  Followed  in 
Read  v.  Spaulding,  5  Bosw.  (N.  Y.)  395. 

Defendants,  who  were  carriers  and  ware- 
housemen, received  goods  and  gave  a  receipt 
reciting  that  they  were  received  "  to  be  for- 
warded." The  agreed  rate  of  transportation 
included  both  freight  for  carrying  and  ware- 
house charges.  The  goods  were  destroyed 
in  the  warehouse  before  transi^ortation 
proper  had  commenced.  Held,  that  defend- 
ants were  liable  as  common  carriers.  Blos' 
som  V.  Griffin,  \  3  N.  V.  569. 

Goods  were  shipped  from  New  York  to 
Charleston  for  the  plaintiffs,  doing  busi- 
ness in  Columbia,  S.  C,  to  the  care  of 
tlie  South  Carolina  Railroad  Company, 
whose  Course  of  business  it  was  to  re- 
ceive and  forward  goods  so  addressed. 
//(/(/,  tliat  the  company  were  not  liable  as 
common  carriers  until  the  goods  were  re- 
ceived by  them  for  carriage;  tliat,  consider- 
ing them  as  forwarding  agents,  the  rule  as 
to  their  liability  was  not  the  same  as  that 
which  applied  to  them  as  common  carriers; 
that,  considering  them  as  forwarding  agents, 
they  would  be  liable  for  refusing  to  receive, 
unless  they  showed  good  excuse  for  not  re- 
ceiving ;  and  after  receiving,  they  would  be 
liable  for  not  taking  all  the  care  which  a 
prudent  man  would  take  about  his  own 
business.  Mnyhin  v.  South  Carolina  Ji,  Co., 
8  Rich.  (So.  Car.)  240. 

Goods  v/ere  received  and  a  receipt  given 
staling  that  the  property  was  received  in 


.store,  and  in  all  other  respects  it  seemed  to 
be  the  ccjntract  of  a  forwarder  and  not  of  a 
carrier,  except  that  it  had  written  thereon 
the  amount  of  freight  over  a  certain  portion 
of  a  canal.  There  was  no  evidence  that  the 
one  giving  the  receipt  was  the  agent  of  tlie 
company  engaged  in  transporting  the  goods 
over  the  canal  except  that  he  received  goods 
from  it  and  delivered  goods  to  it.  He/d,  in 
an  action  against  the  persons  navigating  the 
canal,  that  it  was  proper  to  submit  the  ques- 
tion to  the  jury  as  to  whether  the  contract 
made  was  the  contract  of  the  defendant. 
Par  melee  v.  Western  Transp.  Co.,  26  Wis. 

439- 

^x.    DT7TT  OF  COMPANY  TO  BECEIVE  AND 
CARBT. 

I.  Generally. 

35.  How  far  carrier  bound  to  carry- 
all goods  offered,  generally.*— Com- 
mon carriers  are  bound  to  receive  and  carry 
for  any  person  who  tenders  freight  at  the 
proper  place  and  in  the  proper  condition, 
the  law  implying  the  contract.  Hence  it  is 
not  necessary  to  prove  a  special  coiuract  in 
order  to  charge  the  carrier.    Doty  v.  Strong, 

1  Pinn.  (  Wis.)  313.  Adams  Exp.  Co.  v.  i^ock, 

2  Duv.  (h'y.)  562. 

A  railway  company  cannot  close  its  office 
and  refuse  to  receive  goods  for  carriage, 
while  at  the  same  time  it  continues  to  re- 
ceive similar  goods  from  a  particular  indi- 
vidual. Garton  v.  Bristol  Or'  E.  P.  Co.,  i  B. 
&•  S.  112,  7  Jiir.  N.  S.  1234,  30  L.J.  Q.  B. 
273,  9  W.  P.  734- 

A  railway  company  is  under  the  same 
obligations  as  a  common  carrier  undertak- 
ing to  carry  in  accordance  with  the  provi- 
sions of  the  Railway  and  Canal  Traffic  Act 
1854;  therefore  questions  as  to  how  far  a 
sender  of  goods  may  require  delivery  at  any 
station  he  may  appoint,  or  as  to  how  far  a 
railway  company  is  liable  to  carry  goods  of 
every  kind,  or  for  all  persons  alike,  are  to 
be  determined  in  each  case,  not  with  refer- 
ence to  what  a  railway  company  may  choose 
to  do,  or  may  ordinarily  do,  but  with  refer- 
ence to  what  may  be  within  its  powers,  and 
at  the  same  time  a  reasonable  requirement. 
Thomas  v.  North  Staffordshire  P.  Co. ,  3  Py. 
&-  C.  r.  Cas.  I. 

While  it  is  true  that  at  common  law,  and 

*■  Duty  of  company  to  receive  and  transport 
goods,  see  note,  g  Am.  &  Eng.  R.  Cas.  13. 

Compulsory  duty  of  common  carrier  to  serve 
public,  sec  note,  15  L.  R.  A.  321. 


'('. 
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in  the  absence  of  charter  or  statutory  regu- 
lations to  the  contrary,  a  common  carrier 
may  discriminate  as  to  rates,  so  that  no  un- 
reasonable cliarge  is  made,  yet  he  must 
carry  for  all,  and  for  a  reasonable  remunera- 
tion. Avinger  v.  South  Carolina  K.  Co.,  35 
Ant.  (S>»  Eng.  J\'.  Cas.  519,  29  So.  Car.  265,  7 
6^  E.  Rep.  493.— Quoting  Johnson  v.  Pen- 
sacola  &  F.  K.  Co.,  16  Fla.  623, 

Railway  companies  have  delegated  to 
them,  as  part  of  their  francl'.ises,  much  of 
the  sovereign  power  of  the  state,  in  con- 
sidenition  of  their  providing  the  means  of 
commerce  and  intercourse  by  constructing 
the  roads  which  are  the  avenues  of  that 
commerce,  and  performing  the  additional 
duty  of  common  carriers  when  authorized  ; 
and  if  so  authorized  they  are  obliged  to 
transport  all  merchandise  and  passengers 
on  the  terms  fixed  in  the  grant  through 
which  tliey  obtained  their  franchises.  Rogers 
L.  &•  M.  Works  v.  Erie  R.  Co.,  20  A^  /.  Eq. 

379- 

A  common  carrier  has  no  right  to  refuse 
to  receive  and  transport  goods  because  the 
shipper  will  not  assent  to  a  special  contract 
of  shipment  which  limits  his  common-law 
responsibility.  Southern  Exp.  Co.  v.  Moon, 
39  Miss.  822.  Carton  v.  Bristol  (3»»  E.  R.  Co., 
I  />'.  (S^  5.  \  12,  J  Jur.  N.  S.  1234,  30  L.  J.  Q. 
B.  273.  9  W.  R.  734. 

A  regulation  of  a  railroad  company  that 
owns  a  dock,  that  it  will  not  receive  coal 
from  vessels  landing  at  the  dock  unless  the 
owners  will  employ  persons  in  moving  it 
designated  by  the  company,  and  at  wages 
fixed  by  it,  which  are  at  the  ordinary  price, 
is  unreasonable,  and  will  not  be  enforced. 
3i8i  Tons  of  Coal  u,  Blatchf.  {U.  S.)  453. 

Cal.  '"1'  .  '"  ^  2i6Q;  does  not  compel 

caniv  lo  .  ..:  ,  ..  liii.'  carry  all  goods  that 
m:r  i  c  J,  .  <\    •\i\y  such  as  it  has  un- 

dcrt.i.!,tn  .., r.i'  ist- ci  •  lori-.ed  tocarry.*  Pfis- 
ttr  V.  Cenr\J  r  ...  >.,  70  Cal.  169, 1 1  Pac. 
Rep.  686. 

The  86th  section  of  the  Railway  Clauses 
Consolidation  Act  (8  &  9  Vict.  c.  20),  is  an 
enabling  provision  ;  and  if  a  company  act  as 
carriers  they  are  not  bound  to  carry  all 
kinds  of  goods  from  and  to  every  station  on 
the  line,  but  only  such  goods  to  and  from 
such  places  as  they  have  publicly  professed 
to  do  and  have  convenience  for.  Johnson 
V.  Midland  R.  Co..  4  Ex.  367,  6  Railw.  Cas. 
61,1  Rjf.&^  C.  T.  Cas.  16. 

*  Carrier  is  sot  bound  to  receive  certain  goods, 
see  note,  30  Am.  &  Eng.  R.  Cas.  122. 


If  a  railway  compimy  does  not  hold  itself 
out  as  a  common  carrier  of  coal,  it  is  not 
obliged  to  carry  coal  from  station  to  station, 
or  for  coal  merchants,  and  may  restrict  its 
coal  traffic  to  the  carriage  of  coal  for  col- 
liery-owners, from  the  pit's  mouth  to  sta- 
tions where  such  colliery-owners  have  their 
depots.  Oxlade  v.  North  Eastern  R.  Co.,  1 5 
C.  B.  N.  S.  680. 

The  court  refused  to  require  the  company 
to  provide  trucks  for  the  carriage  of  coal 
and  coke  for  a  merchant  who  refused  to  pay 
demurrage  therefor  at  tlie  same  rate  as  was 
charged  to  all  other  merchants  under  simi- 
lar circumstances,  or  to  carry  coals  to  the 
extremity  of  their  line  (where  it  joined  the 
M.  Ry.)  and  then  shift  tliem  into  other 
trucks  or  wagons,  they  having  no  con- 
venience at  that  place  for  that  purpose,  and 
not  affording  such  facility  to  any  other  per- 
son ;  and  as  to  the  first  branch  of  the  ruie — 
held,  that  the  company  were  not  common 
carriers  of  coal.  Oxlade  v.  North  Eastern 
R.  Co.  (No.  1),  I  C.  B.  N.  S.  454,  26  L.f. 
C.  P.  129,  I  Ry.  &■>  C.  T.  Cas.  72.— FOLLOW- 
ING Ransome  v.  Eastern  Counties  R.  Co. 
(No.  I),  I  Ry.  &  C.  T.  Cas.  63. 

Although  a  company  carries  coal  and 
other  goods  for  hire  from  one  end  of  its  line 
to  the  other,  and  carries  goods  other  than 
coal  from  an  intermediate  station,  it  is  not 
bound  to  carry  coal  from  that  station  unless 
it  has  publicly  professed  to  do  so ;  and  even 
if  it  has  held  itself  out  as  a  carrier  of  coal 
from  that  station,  no  action  for  refusing  to 
carry  coal  from  it  will  lie,  unless  it  is  shown 
that  the  company  has  conveniences  at  the 
station  for  receiving  and  carrying  the  coal. 
Johnson  v.  Midland  R.  Co.,  6  Railw.  Cas.  61, 
4  Ex.  367,  \%  L.J.  Ex.  366. 

The  fact  that  a  railway  company  posts  up 
in  a  particular  station  a  list  of  tolls,  includ- 
ing those  for  coals,  is  not  sufficient  evidence 
that  it  holds  itself  out  as  a  common  carrier 
of  coal  from  that  station.  Oxlade  v.  North 
Eastern  R.  Co.,  9  IV.  R.  272,  3  Z.  T.  671. 

36.  Duty  to  carry  engines  and  ears 
as  freight.— A  railroad  chartered  with 
usual  powers  to  carry  persons  and  property, 
and  provided  with  the  necessary  facilities 
for  doing  so,  is  bound  to  carry,  as  common 
carriers,  cars  shipped  by  a  builder  as  freight, 
and  in  the  absence  of  a  fixed  rate  by  con- 
tract, or  by  the  directors,  the  charges  must 
be  a  reasonable  compensation.  Greene  v. 
St.  John  <&-  M.  R,  Co.,  22  New  Brtin.  252. 

A  railway  company  engaged  in  the  trans- 
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portation  of  freights  for  hire  as  a  common 
carrier  is  bound  to  transport  or  haul  upon 
its  road  the  cars  of  any  other  railroad  com- 
pany when  requested  so  to  do,  and  will  hold 
the  same  relation  as  a  common  carrier  to 
sucii  cars  that  it  does  to  ordinary  freight 
received  by  it  for  transportation;  and  in  case 
of  loss  will  be  held  to  the  same  measure  and 
character  of  liability  to  the  owner  of  the 
cars  so  received  for  transportation  as  would 
attach  in  respect  to  any  other  property. 
Peoria  &*  P.  U.  R.  Co.  v.  C/u'cai[o,  R.  I.  &* 
P.  R.  Co.,  1 8  Am.  &*  Etig.  R.  Cas.  506,  109 
///.  135,  50  Am.  Rep.  605.— Adhered  to  in 
Peoria  &  P.  U.  R.  Co.  v.  United  States  Roll- 
ing Stock  Co.,  136  III.  643. 

Plaintiffs  filed  a  bill  showing  that  they 
manufacture  locomotive  engines, andcharged 
a  combination  between  a  railroad  company 
over  whose  road  the  engines  must  be 
shipped  and  certain  directors,  to  organize 
an  express  company  to  do  all  the  business 
of  shipping  over  the  road,  with  reduced 
liabilities,  whereby  the  cost  of  shipping 
locomotives  would  be  increased  from  about 
$31  to  $250  each.  Held.ihaX.  plaintiffs  had 
no  adequate  remedy  at  law,  and  that  an  in- 
junction would  issue  to  restrain  the  parties 
from  doing  anything  to  prevent  carrying 
such  engines  as  ordinary  freight.  Rogers 
L.  dr'  M.  Works  v.  Erie  R.  Co.,  20  N.  J.  Eq. 
379- 

37.  Duty  to  forward  iu  a  reason- 
able time. — It  is  the  duty  of  common 
carriers  in  all  cases  to  transport  without  un- 
necessary delay  all  goods  received  for  car- 
riage, whether  they  are  intended  for  a  par- 
ticular purpose  or  not.  Rankin  v.  Pacific 
R.  Co.,  55  Mo.  167. 

Where  goods  are  delivered  to  a  carrier 
without  request  tliat  they  shall  be  for- 
warded at  once,  or  without  a  contract  that 
they  shall  be  forwarded  at  any  stated  time, 
the  carrier  is  allowed  a  reasonable  time  in 
which  to  forward  them.  Stedman  v.  West- 
ern Transp.  Co.,  48  Barb.  (A'.    F.)  97. 

The  N.  C.  statute  (§1907)  fixes  five  days 
as  such  reasonable  time.  McGowan  v.  Wil- 
mington &•  W.  R.  Co.,  27  Am.  &•  Eng.  R. 
Cas.  64,  95  A^.  Car.  417. 

In  such  a  case  the  carrier  cannot  excuse 
a  failure  to  forward  the  goods  on  account  of 
an  extraordinary  or  unexpected  pressure  of 
business.  Dawson  v.  Chicago  <S>»  A.  R.  Co., 
18  Am.  &*  Eng.  R.  Cas.  521,  79  Mo.  296. 

Where  the  contract  for  the  transportation 
of  goods  is  silent  with  reference  to  the  time 


of  shipment,  the  law  imports  into  it  an  obli- 
gation to  ship  within  a  reasonable  time  after 
the  goods  have  been  delivered  for  that  pur- 
pose ;  and  this  element  becomes  a  substantial 
provision  of  the  contract,  as  much  as  if  it 
had  been  expressly  written  in  it,  and  its 
effect  cannot  be  changed,  altered,  or  modi- 
fied by  parol.  Pennsylvania  Co.  v.  Clark, 
2  Inii.  App.  146,  27  A^.  E.  Rep.  586.— Distin- 
guishing Cincinnati,  I.,  St.  L.  &  C.  R.  Co. 
V.  Case,  122  Ind.  310. 

38.  Special  iustriictioiiH  to  forward 
forthwith.— If  goods  are  received  by  com- 
mon carriers,  with  orders  to  "  ship  immedi- 
ately," and  are  stored  in  their  warehouse  (the 
navigation  being  obstructed),  and  there  con- 
sumed by  fire,  they  are  liable  for  the  value 
to  the  owner  as  common  carriers.  Clarke 
V.  Needles,  25  Pa.  St.  338. 

A  delivery  to  the  carrier  with  the  name 
and  address  of  the  consignee  marked  upon 
the  goods  is,  in  the  absence  of  some  direc- 
tions or  agreements  otherwise,  equivalent 
to  an  express  direction  to  transport  them  to 
such  consignee  at  once.  Gregory  v.  Wabash 
R.  Co.,  46  Mo.  App.  574. 

Instructions  to  forward  goods  forthwith 
may  be  inferred  from  an  establislied  course 
of  dealing  between  the  owner  and  carrier, 
witliout  direct  evidence  of  such  instructions. 
Moses  V.  Boston  &*  M.  R.  Co.,  24  N.  //.  71. 

Where  the  owner  has  given  the  carrier 
instructions  to  forward  immediately  goods 
which  are  to  be  afterwards  delivered  by  a 
cartman,  and  the  cartman  at  the  time  of  the 
delivery,  without  authority  from  the  owner, 
gives  contrary  directions,  the  owner  is  not 
bound  by  such  directions  of  the  cartman, 
nor  can  the  carrier  protect  himself  by  them. 
Moses  v.  Boston  6^  M.  R.  Co.,  24  A';  //.71. 

A  special  contract  by  a  railway  company 
to  forward  goods  on  the  same  evening  on 
which  they  were  received  was  shown  by  the 
evidence,  although  the  company  had  given 
notice  that  goods  received  after  4  o'clock 
would  be  forwarded  the  next  day.  Pickford 
v.  Grand  Junction  R.  Co.,  12  M.  &^  W.  766. 

39.  Giviii{ir  preference  to  perish- 
able freights.— There  is  no  invariable 
rule  requiring  freight  to  be  carried  in  the 
order  in  which  it  is  received,  without  regard 
to  its  character  and  condition,  or  its  liability 
to  perish.  Peet  v.  Chicago  <S-  N.  W.  R.  Co., 
20  Wis.  594. 

Where  two  kindsof  property  are  delivered 
to  a  carrier  at  the  same  time  by  different 
owners,  one  of  which  is  perishable  and  the 
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other  noi,  preference  is  to  be  given  in  the 
transpoilaticjn  to  that  which  is  pcrisliable. 
Marshall  v.  New  York  C.  A'.  Co.,  45  Bar/>. 
(N.  y.)  502  ;  a  firmed  in  {?)  48  A'.  ] '.  660, 
;;/<7;/.— FoLLoWKi)  in  Ticrncy  v.  New  Yorii 
C.&  II.  K.  R.Co.,76  N.  V.  305,  67  Harb.S3S. 
And  the  same  rule  of  preference  must  be 
observed  in  forwarding  accunudated  freight. 
Tii-riiey  v.  AVr</  J  'oric  C.  &•  //.  A'.  A'.  Co.,  76 
A'.  )'.  305;  affinniiij;  10  llini  569,67  Barb. 


;8. —  Foi.l.owiNd    Marshall 


New  York 


C  K.  Co.,  45  Barb.  502 ;  affirmed  in  48  N. 
Y.  660. 

40.  Statutory  pi'iinlty  for  failure 
to  torward  promptly— Constitution- 
ality of  North  Carolina  act.*— Under 
N.  Car.  act  of  1875,  ch.  240,  prescribing  a 
penally  against  railroads  for  a  delay  beyond 
fue  days  in  the  shipping  of  goods  after  their 
receipt,  five  full  running  days  is  meant,  in- 
cluding Sunday  whenever  it  intervenes. 
Kilter  v.  Wilmington  &*  W.  R.  Co.,  g  Am, 
&^  Kng.  R.  Cas.  165,  86  A'.  Car.  346. 

Section  2 of  the  act  imposing  the  penalty 
is  valid,  and  the  act  is  not  to  be  deemed 
unconstitutional  on  the  ground  that  it  con- 
travenes the  charters  of  railroad  companies 
formerly  granted,  or  because  it  may  in- 
directly operate  upon  commerce  outside  of 
tlie  immediate  jurisdiction  of  the  state. 
Whitehead  \.  Wilmington  &>  W.  R.  Co.,  9 
Am.  C"^  Eng.  R.  Cas.  168,  87  A'.  Car.  255. 

In  an  action  to  recover  the  penalty  pro- 
vided by  the  act,  the  provisions  thereof  are 
to  be  construed  strictly  in  favor  of  those 
charged  with  violating  its  provisions.  The 
rigid  rules  of  the  common  law  with  refer- 
ence to  the  liability  of  common  carriers 
should  not  be  applied  where,  in  such  case,  it 
appears  that  the  delay  in  shipping  the  goods 
has  been  caused  by  circumstances  which 
the  railroad  company  could  not  have  been 
expected  to  provide  for,  and  which  have 
occurred  entirely  without  fault  on  the  com- 
pany's part.  Whitehead  v.  Wilmington  &* 
IV.  R.  Co.,  9  Am.  &'  Eng.  R.  Cas.  168,  87 
A'.  Car.  255. 

In  an  action  for  the  penalty,  evidence 
which  goes  to  show  that  other  freight  was 
delivered  by  agents  of  the  plaintiff,  who 
gave  instructions  to  the  agent  of  the  cor- 
poration in  regard  to  its  shipment,  is  im- 
material, and  it  is  not  error  to  exclude  it. 


*  Penalties;  when  railroad  company  is  liable 
to  as  common  carrier,  see  note,  27  Am.  &  Eng. 
R.  Cas.  70. 


McGowan  v.  Wilmington  &*  W.  R.  Co.,  27 
Am.  (S^•  Eng.  R.  Cas.  64,  95  A'.  Car.  417. 

41.  AVlien  road  is  under  military 
control.* — Where  a  road  is  under  the 
military  control  of  the  government  and  is 
not  ])crmitted  to  receive  freights  from  indi- 
viduals, except  upon  an  order  of  a  proper 
army  officer,  it  is  not  liable  for  refusing  to 
receive  freights  from  individuals.  Illinois 
C.  R.  Co.  V.  Phcl/is,  \Ill.  App.  23S. 

In  such  a  case  the  fact  that  goods  had 
been  sold  to  the  government  does  not  au- 
thorize it  to  receive  them  for  shipment  with- 
out an  order  from  such  army  officer.  Illinois 
C.  R.  Co.  V.  Phelps,  4  ///.  .///.  238. 

The  fact  that  a  railroad  is  under  military 
control,  which  requires  it  to  give  preference 
to  government  freights,  does  not  excuse  it 
from  delivering  goods  with  reasonable 
promptness,  though  it  might  excuse  it  for 
not  receiving  the  freight.  Illinois  C.  R.  Co. 
V.  Cobb,  64  III.  1 28. 

The  fact  that  a  railroad  was  under  the 
control  of  the  military  authorities  in  a 
time  of  war  will  not  excuse  the  carrier  from 
his  obligation  to  deliver  goods  within  a  rea- 
sonable time,  it  appearing  that  the  military 
authorities  gave  express  permission  for  that 
purpose ;  and  especially  where  the  carrier 
had  failed  to  limit  his  liability  in  respect  to 
such  contingencies.  Illinois  C.  R.  Co.  v. 
McClellan,  54  ///.  58.— Distinguished  in 
Illinois  C.  R.  Co.  v.  Ashmead,  58  111.  487. 
Rf.conciled  in  Cobbf.  Illinois  C.  R.  Co., 
38  Iowa  601. 

An  order  of  the  military  power  of  the 
government  that  a  railroad  company  should 
transport  government  freights  to  the  exclu- 
sion of  all  private  property,  if  necessary, 
will  not  release  the  company  from  its  obli- 
gation to  receive  and  transport  private 
property,  where  it  appears  that  the  govern- 
ment did  not  actually  assume  control  of 
the  road  and  where  the  company  still  held 
itself  out  as  a  common  carrier,  and  there 
was  no  evidence  of  a  necessity  to  exclude 
private  property ;  and  especially  is  this  so 
where  the  parties  offering  freights  are  gov- 
ernment contractors  and  the  freights  ten- 
dered are  military  supplies.  Cobb  v.  Illi- 
nois C.  R.  Co.,  38  Iowa  601. — Reconciling 
Illinois  C.  R.  Co.  v.  McClellan,  54  111.  58. 

Where  a  person  desirous  of  shipping  a 
large  quantity  of  corn  over  a  railroad  to 
Cairo    stored    the    same    in    a  warehouse 

*See  iX^Q  post,  431. 
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on  promise  of  ilic  railroad  company  to 
transport  it  as  soon  as  cars  could  be 
procured  for  the  purpose,  but  the  company 
never  received  or  receipted  for  the  same, 
and  was  unable  to  forward  the  same  for 
want  of  cars  and  for  the  reason  that  the 
road  was  controlled  by  the  military  author- 
ities of  the  United  States,  who  refused  to 
f;ive  permits  to  ship  the  same,  and  in  con- 
sequence of  which  the  grain  was  injured  by 
exposure,  cX.c.—/icld,  that  under  the  cir- 
cumstances the  company  was  not  liable  to 
tiie  owner  of  the  grain  for  the  delay  in  fur- 
nishing transportation,  there  being  no  con- 
tract to  fansport  the  same,  and  the  same 
never  having  come  to  its  possession  for 
transportation.  Illinois  C.  R.  Co.  v.  Horn- 
bergcr,  77  ///•  457- 

42.  When  cliarRCS  must  be  pre- 
piiiil."' — A  common  carrier  is  bound  to 
receive  and  carry  ^joods  only  when  offered 
by  their  owner  or  his  authorized  agent,  and 
men  only  upon  payment  for  the  carriage  in 
advance,  if  required.  Fitch  v.  Newberry,  i 
Doiigl.  {Mich.)  I.— Commenting  on  Yorke 
V.  Grenaugh,  2  Ld.  Raym.  866.  Distin- 
c.uiSHiNG  Brown  7/.  Walters,  14  E.C.  L.  424. 
—  Not  followed  in  Patten  v.  Union  Pac. 
R.  Co.,  29  Fed.  Rep.  590. 

Whether  a  railroad  company  can  excuse 
a  refusal  to  accept  and  carry  freight  on  the 
ground  that  the  charges  were  not  prepaid, 
will  depend  upon  its  custom  in  collecting 
charges,  which  is  a  question  for  the  jury. 
Reed  V.  Philadelphia,  IV.  &*  B.  R.  Co.,  3 
Houst.  {Del.)  176. 

If  a  company  receives  freight  and  under- 
takes to  carry  it  without  prepayment  of 
freight  charges,  it  is  bound  to  exercise  the 
same  care  in  carrying,  storing,  and  holding 
it  as  if  the  ciiarges  had  been  prepaid.  St. 
J.ouis,  A.  &•  T.  H.  R.  Co.  v.  Flannagan,  23 
///.  App.  489. 

Where  a  carrier  has  informed  the  owner 
tiiat  goods  would  -be  held  until  the  freight 
charges  were  prepaid,  but  afterward  ships 
tlie  goods  without  prepayments,  and  with- 
out notice  to  the  owner,  it  is  liable  for  any 
loss  that  may  occur  by  reason  of  its  manner 
of  shipping.  Campion  v.  Canadian  Pac.  R. 
Co.,  43  Fed.  Rep.  775. 

In  order  to  maintain  an  action  against  a 
carrier  for  refusing  to  receive  and  carry 
grain,  the  plaintiff  must  prove  a  tender  of 

•Carriers  may  demand  prepayment  of  freight, 
see  note,  49  Am.  &  Eng.  R.  Cas.  75.  See  also 
tost,  120,390,  715. 


the  customary  freight  charges,  or  a  readi- 
ness and  willingness  to  pay  according  to 
the  course  and  usage  of  the  company, 
whether  that  was  required  to  be  paid  in  ad- 
vance or  not.  Slight  evidence,  however,  of 
readiness  and  willingness  to  pay  ib  sulTi- 
cient,  and  that  may  be  presumed  or  infernd 
from  surrounding  circumstances.  Galena 
&^  C.  U.  R.  Co.  V.  Rae,  18  ///.  4S8. 

4:t.  When  liability  is  limited  to 
carrier's  own  road.* — In  the  absence  of 
any  express  contract  the  law  implies,  from 
the  delivery  and  acceptance  of  goods  for 
carriage,  a  contract  to  carry  according  to 
the  course  and  usage  of  the  carrier's  busi- 
ness, and,  if  marked  for  a  point  beyond  his 
terminus,  to  deliver  there  to  the  next  car- 
rier on  the  route.  Converse  v.  Norwich  &* 
N.  V.  Transp.  Co.,  33  Conn.  166. 

In  the  absence  of  a  special  contract  a 
railroad  is  not  bound,  as  a  matter  of  course, 
to  carry  freight  beyond  the  terminus  of  its 
own  line,  but  only  to  deliver  it  safely  to  the 
proper  custody.  Rome  R.  Co.  v.  Sullivan, 
25  Ga.  228.~Reviewed  in  Gray  v.  Jackson, 
51  N.  H.  9. 

The  implied  obligation  of  a  common  car- 
rier arising  from  his  relation  to  the  public  is 
limited  by  the  termini  of  its  own  route,  and 
the  fact  that  it  has  connections  with  other 
routes,  but  which  it  does  not  operate,  con- 
trol, or  own,  does  not,  in  the  absence  of  a 
special  contract,  make  it  liable  as  a  common 
carrier  for  a  failure  to  transport,  or  furnish 
means  of  transportation  over  such  other 
routes.  Pittsburgh,  C.  &*  St.  L.  R.  Co.  v. 
Morton,  61  Ind.  539.  —  Distinguishing 
Crouch  V.  London  &  N.  W.  R.  Co.,  25  Eng. 
L.  &  Eq,  287 ;  Wheeler  v.  San  Francisco  & 
A.  R.  Co.,  31  Cal.  46.  Quoting  Gordon  v. 
Hutchinson,  i  Watts  &  S.  (Pa.)  285. 

44.  When  it  extends  to  connectinjr 
liues.f — Where  a  company  shows  that  it 
was  its  unvarying  usage  to  deliver  goods  at 
the  terminus  of  its  road,  that  it  only  under- 
took to  transport  over  its  own  line,  and  that 
this  fact  was  known  to  the  shipper;  and  that 
it  charged  the  shipper  freight,  and  collected 
it  from  him  for  transportation  over  its  own 
line  only,  these  facts  would  suffice  to  rebut 
the  implied  contract  for  through  carriage. 
Western  &»  A.  R.  Co.  v.  McElwee,  6  Heisk. 
(^Tenn.)  208. 

A  railway  company  is  bound  to  accept 
goods  for  carriage  to  a   place   beyond  the 

*  See  a.\%opost,  573-502,  ««8,  674. 
t  See  also  post,  665,  67 1,  672. 
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confines  of  England  if  it  iiolds  itself  out  as 
a  carrier  to  sucli  place,  and  is  subject  to  the 
common-law  liability  of  a  carrier  for  hire. 
Crouch  V.  London  &*  N.  IV.  A'.  Co.,  14  C.  H. 
255.  7  J<ailw.  Cas.  J 17,  2  C.  L.  A\  188,  iSJitr. 

148.  23/..y-  (-'■  I'-  73- 
45.  Duty  iiH  to  iH>ri.slial>Icfrci(;litN.* 

— Where  a  company  receives  potatoes  in 
cold  weather  to  be  shipped  to  a  point  be- 
yond its  own  road,  it  is  bound  to  use  great 
diligence  in  forwarding  them  with  dispatch; 
and  if  they  are  frozen  through  negligence 
in  not  carrying  them  promptly  it  is  liable  for 
the  damages.  Hcwett  v.  Chicago,  li.  ^3^'  (?. 
A'.  Co.,  18  Am.  <S-  En};.  K.  Cas.  568,  63  Io%va 
611,  i9iV.  W.  Rep.  790. 

A  railway  company  is  not  absolutely 
bound  to  forward  property  known  by  it  to 
be  perishable  on  the  very  day  of  its  receipt, 
but  the  demands  of  its  business,  the  time  of 
starting  its  trains,  its  contracts  and  obliga- 
tions already  incurred,  and  other  like  con- 
siderations are  to  be  regarded  in  determin- 
ing tlic  diligence  or  negligence  of  the  com- 
pany in  such  a  case.  Dixon  v.  Chicago,  R. 
I.  &•  P.  R.  Co.,  18  Am.  &^  Rng.  R.  Cas.  525, 
64  /07CKI  531,  21  yv.  /F.  /iV/.  17. 

If  a  station  agent  of  a  railroad  company 
makes  an  oral  contract  for  the  shipment  of 
perishable  property  (potatoes)  by  a  certain 
day,  and  he  has  express  authority  to  make 
it,  or  is  held  out  by  the  company  as  having 
such  authority,  and  the  shipper  has  the 
property  at  the  station  and  offers  it  for 
shipment  at  the  time  named  in  the  con- 
tr.ict,  but  the  company  does  not  receive  it, 
nor  within  a  reasonable  time  thereafter  fur- 
nish cars  for  its  shipment,  and  injury  oc- 
curs by  freezing,  in  consequence  of  such 
failure,  the  company  is  liable  for  such  in- 
jury. U^oot/  v.  Chicago,  M.  &-  Si.  P.  R. 
Co.,  24  Am.  (S^*  Eng.  R.  Cas.  91,  68  Iowa  491, 
27  A'.   W.  Rep.  473. 

4«.  St'let'tion  of  route  and  mode  of 
sliipnieiit.— In  the  absence  of  an  express 
contract  a  carrier  must  carry  goods  accord- 
ing to  the  usual  route  and  deliver  them 
within  a  reasonable  time.  Hales  v.  London 
&^  N.  IV.  R.  Co..  4  B.  &•  S.  66,  32  L./.  Q. 
B.  292,  1 1   W.  R.  856,  8  L.  T.  421. 

*  Failure  of  carrier  to  carry  perishable  goods 
in  a  reasonable  time:  materiality  of  evidence,  see 
35  Am.  &  Eng.  R.  Cas,  531,  abstr. 

Liability  of  carriers  of  perishable  jrooris  for 
loss  caused  by  delay,  sre  note,  31  Am.  Rkp.  567. 

Carrier's  liability  for  loss  or  deterioration  of 
goods  by  delay,  see  note,  11  Am.  St.  Rep.  360. 


Where  a  contract  gives  the  carrier  an  op- 
tion between  modes  of  transportation,  »he 
option  must  be  exercised  with  a  view  ti-  die 
owner's  interest.  Blitz  v.  Union  Steamboat 
Co.,  51  Mich.  558,  17  N.  VV.  Rep.  55. 

Where  the  established  route  of  a  carrier 
was  by  rail  to  l^hiladelpliia  and  by  water  to 
Boston,  he  was  not  bound  to  send  goods  by 
rail  from  Philadelphia  when  there  was  an 
obstruction  in  the  water- communication. 
Empire  Transp.  Co.  v.  Wallace.  68  Pa.  St. 
302.  I  Am.  Ry.  Rep.  443. 

Where  an  article  is  delivered  to  a  com- 
mon carrier  for  transportation,  he  must  ex- 
ercise his  own  judgment  as  to  the  mode  of 
carrying  it,  and  cannot  escape  liability  by 
proving  misrepresentations  unless  thev  re- 
late to  matters  latent  in  their  character. 
Ne^u  Jersey  R.  &^  T.  Co.  v.  Pennsylvania  R. 
Co.,  27  N.y.  L.  100. 

Where  goods  are  ordered  and  no  specific 
instructions  given  as  to  the  shipment,  a  de- 
livery to  the  usual  carrier  is  a  constructive 
delivery  to  the  purchaser,  and  the  goods  be- 
come his  at  once,  subject  only  to  the  right 
of  stoppage  in  transitu ;  but  a  mere  direc- 
tion on  the  part  of  the  purchaser  that  he 
wants  the  goods  sooner  than  they  would 
reach  him  by  river  is  not  sufficient  to  justify 
a  shipment  by  express,  in  the  absence  of 
anything  to  show  that  it  was  the  usu.il  car- 
rier, or  a  carrier  at  all,  except  as  its  name 
might  indicate.  Comstock  v.  AJfalter,  50 
i)/o.  411. 

47.  Measure  ol  daina{ircs  for  failiiivr 
to  carry.* — The  measure  of  damages  in  an 
action  against  a  carrier  for  refusing  to  re- 
ceive and  carry  goods  is  the  difference  be- 
tween the  value  of  the  goods  at  the  place 
of  destination  when  they  should  have  ar- 
rived and  their  value  at  the  same  time  at 
the  place  of  shipment,  including  necessary 
expenses  for  the  detention  of  the  goods, 
less  reasonable  charges  for  the  transporta- 
tion. Galena  &^  C.  U.  R.  Co.  v.  Rae,  18  ///. 
488.  People  ex  rel.  v.  New  York,  L.  E.Gr'  W. 
Co.,  22  Hun  (N.  v.)  533. 

When  a  company  wrongfully  refuses  to 
take  produce  offered  for  shipment,  it  is  the 
duty  of  the  owner  to  take  care  of  and  pro- 
tect his  property  while  delayed,  and  for  the 
expense  thus  incurred  the  company  is 
liable.  It  is  also  liable  for  the  loss  occa- 
sioned by  delay  in  getting  the  produce  to 
its  market  place  of  destination,  to  be  esti- 

*  See  also  post,  793. 
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nv.tcd  by  ascertaining  its  price  there  when 
it  siiould  have  arrived  had  it  been  taken 
when  offered,  and  its  price  at  the  time  wiien 
it  did  arrive.  Houston  &^  1\  C.  A'.  Co.  v. 
Smit/i,  22  Am.  »^  J'^iit[.  A'.  Cas.  421,  63  Tex, 
322.  St.  Louis,  A.  6-  T.  A'.  Co.  v.  Ni-i-/,  56 
Ari:  279,  19  .v.  IV.  Rtp.  963. 

The  measure  of  damages  for  refusal  to 
carry  tj;oods,  wliere  there  is  but  one  carrier, 
docs  not  apply  where  the  shipper  has  the 
choice  between  shipping  by  one  of  two  or 
more  routes.  In  such  case,  wiiere  one  car- 
rier fails  to  ship  according  to  contract,  the 
owner  must  siiip  by  another  line,  and  his 
damages  will  be  tlic  increased  amount,  or 
the  difference  between  the  price  at  which 
the  first  carrier  contracted  to  carry  and  the 
price  that  the  owner  is  compelled  to  pay 
the  second  carrier.  Gruml  v.  Pcndcrgast, 
58  luirb.  {N.  Y.)  216,— DisiiNouisHlNG 
15racket  v.  McNair,  14  Johns.  (N.  Y.)  170; 
O'Connor  v.  Foster,  10  Watts  (Pa.)  418. 

4K.  MaiKlaiiuis  to  compel  road  to 
carry— Ht«''kcH.*— Where  a  railroad  com- 
pany refuses  to  carry  frcigiits  and  passen- 
gers on  the  ground  that  its  employes 
refused  to  work  except  for  increased  wages, 
a  mandamus  may  issue,  at  the  suit  of  the 
commonwealth,  represented  by  theattorncy- 
gcncnd,  to  compel  it  to  do  so,  where  there 
is  no  violence  or  force  used  by  such  em- 
ployes to  prevent  the  operation  of  trains; 
and  it  is  no  defense  to  such  proceeding 
tliat  the  state  has  suffered  no  injury,  and 
that  private  shippers  or  passengers  have  an 
adequate  remedy  at  law  in  suits  for  dam- 
ages, reoplc  v.  New  York  C.  &*  H.  R.  R.  Co., 
9  Am.  (S^-  Eitg.  R.  Cas.  i,  28  Hun  {N.  K) 
543.  3  Ci'v-  I'ro.  11,2  McCar.  345  ;  reversing 
2  Civ.  Pro.  82.  —  Approving  Railroad 
Com'rs  V.  Portland  &  O.  C.  R.  Co.,  63 
Me.  269.  Reviewing  Union  Pac.  R.  Co. 
V.  Hall.  91  U.  S.  343 ;  State  v.  Hartford  & 
N.  H.  R.  Co.,  29  Conn.  538 ;  People  ex  rel.  v. 
Rochester  &  S.  L.  R.  Co.,  14  Hun  (N.  Y.)  373, 
76  N.  Y.  294 ;  People  ex  rel.  v.  Bo.ston  &  A. 
R.  Co.,  70  N.  Y.  569 ;  State  v.  Northeastern 
R.  Co.,  9  Rich.  (So.  Car.)  247 ;  In  re  New 
Hiunswick  &  C.  R.  Co.,  17  New  Brun.  667; 
Chicago*  N.  W.  R.  Qo.v.  People,  56  111.  365 ; 
Farmers'  L.  &  T.  Co.  v.  Henning,  17  Am. 
Law  Reg.  (N.  S.)  266;  People  ex  rel.  v. 
Dutchess  &  C.  R.  Co.,  58  N.  Y.  152;  New 

*  Can  courts  compel  a  railroad  company  to 
afford  facilities  to  a  shipper  ?  See  note,  29  Am. 
&  Eng.  R.  Cas.  53.     See  also  ante,  18  ;  post, 
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York  C.  it  II.  R.  R.  Co.  v.  People,  12  Hun 
195,  74  N.  Y.  302;  Indianiipolis  iS:  C.  R.  Co. 
V.  State,  37  Ind.  489;  State  7'.  New  Haven 
&  N.  R,  Co.,  37  Conn.  153;  Re.x  7'.  Severn 
&  W.  R.  Co.,  2  H.  iS:  Aid.  646;  People  v. 
Albany  &  V.  R.  Co.,  24  N.  Y.  261. 

Uncontroverted  allegaticjiis,  showing  a 
quite  general  and  largely  injurious  refusal 
and  neglect  of  performance  of  the  duties  of 
carrier  by  a  railroad  company,  establishes  a 
case  for  the  interference  of  the  state ;  and 
railroad  corporations  cannot  refuse  or  neg- 
lect to  perforin  their  public  duties  pending 
a  controversy  with  their  employes  over  the 
cost  and  expense  of  doing  them,  where  it 
does  not  appear  that  the  employes  com- 
mitted any  unlawful  act,  or  that  there  was 
an  illegal  combination  compelling  them  to 
stop  working.  People  s.Neiu  York  C.  &-  //. 
R.  R.  Co.,  9  Am.  &»  Eng.  R.  Cas.  i,  28  Hun 
{N.  Y.)  543.  3  Ci7>.  Pro.  11,  2  McCar.  345; 
reversing  2  Civ.  Pro.  82, 

But  the  remedy  of  an  individual  injtired 
by  the  failure  of  a  company  to  receive  and 
transport  goods  is  not  by  mandamus,  but 
an  action  at  law  for  damages.  I'eople  ex  rel. 
V.  New  York,  L.  K.  »5-  W.  R.  Co..  22  Hun 
{N.  Y.)  533,— Followed  in  People  v.  New 
York,  L.  E.  &  W.  R.  Co.,  63  How.  Pr.  291. 

4».  Xatiirc  of  action  for  failure  to 
carry.— A  cause  of  action  against  a  rail- 
road company  for  refusing  to  receive  and 
transport  grain,  though  based  on  its  gen- 
eral duty  to  serve  the  public,  is  an  action 
ex  delicto  and  not  e.r  eontrattu.  Pittsburgh, 
C.  &•  St.  L.  R.  Co.  V.  Morton,  61  Jnd.  i^yj. 

An  action  to  recover  from  a  common 
carrier  for  goods  negligently  lost  is  not  an 
action  upon  contract  within  the  meaning  of 
New  York  Code  of  Procedure,  as  amended 
in  1866,  §  227,  providing  that  an  attachment 
may  issue  "  in  an  action  arising  on  contract 
for  the  recovery  of  money  only,  or  in  an  ac- 
tion for  the  wrongful  conversion  of  personal 
property."  At/antic  Mut.  Ins.  Co.  v.  AIc- 
Loon,  48  Barb.  (N.  F.)  27. 

An  action  against  common  carriers  for 
the  loss  of  goods  may  be  either  for  a  breach 
of  the  contract  to  safely  carry  or  for  a 
breach  of  duty;  in  the  one  case  the  action 
being  upon  the  contract  and  in  the  other 
an  action  for  tort.  If  the  action  is  in  tort, 
negligence  is  presumed  ;  but  in  either  case 
the  court  may  permit  an  amendment  after 
verdict  to  conform  the  pleadings  to  the 
pioofs.  Lamb  v.  Camden  &*  A.  R.  &*  T. 
Co.,   2  Daly  (N.    Y.)  454.  —  RECONCILING 
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Miisrlianip  t.  I.aiiciistiT  it  P.  [.  R.  Co.,  8 
M.  \-  W.  4JI  ;  Colliiis  v.  Uristol  iS:  K.  K. 
C(j.,  II  Kx.  790,  I  H.  k  N.  517;  Scotthorn 
V.  South  StiilTonlsliiri!  U.  Cu.,  8  Mx.  341  ; 
Wilhy  7'.  West  (■.iriuvall  U,  Co..  2  II.  it  N. 
703;  Myttoii  7'.  Midland  U.  Co.,  4  II.  iV'  N. 
615  ;  Coxeii  7'.  (irial  Western  H.  CO.,  5  il. 
tS:  N.  247;  Hristcjl  &  K.  U.  Co.  7'.  Collins,  7 
II.  L,  Cas.  194. 

Wlifti:  lilt;  j,'ravaini'n  of  a  complaint  in  an 
action  against  a  railroad  coinpaTiy  for  the 
loss  (if  1,'oods  is  sok-ly  for  a  hrcach  of  duty, 
and  foinnlcd  on  a  custom  l)ct\vccn  conncct- 
h\\l  carriers  as  to  forwardinj.;  j.'oods,  the 
action  is  in  tort,  or  what  at  common  law  is 
called  an  action  on  the  case,  and  is  there- 
fore not  within  the  meaning  of  Taylor's 
Wis.  St.  cli.  133,  ^  59,  limiting  the  amcnint 
of  attorneys'  fees  "  in  actions  at  law  on  con- 
tract to  S25.  Wood  V.  MiluHUtkef  &*  St.  J\ 
J\.  Co.,  32  l\'i.s.  398.— Foi.i.owiNC.  Conkcy 
V.  Milwaukee  &  St.  \\  K.  Co.,  31  Wis.  619. 

2.  rroviding  Cars  ami  Furniithing  Trans- 
portation Facilities. 

50.  l>ntjtol"iiriilHlM'ars,  ifciierally. 

—  Notwithstanding  the  New  York  general 
railroad  act  of  1850,  ch.  140,  ^  36,  requiring 
railroad  companies  to  furnish  accommoda- 
tions for  all  property  olTered  for  shipnient, 
a  company  should  refuse  to  receive  per- 
ish.ible  freight  if  it  has  not  the  means 
of  immediate  transportation;  but  if  it  re- 
ceives it,  it  is  liable  for  a  failure  to  forward 
within  the  time  ordinarily  required  for 
such  transportation,  unless  it  can  show  a 
legal  excuse  for  such  failure.  Ticrney  v. 
Nnv  York  C.  <S^•  //.  R.  R.  Co.,  76  N.  V.  305  ; 
affirming  10  Hun  569,  67  Barb.  538. — Dis- 
tinguishing Wibert  v.  New  York  &  E. 
R.  Co.,  12  N.  Y.  245. 

A  shipper's  order  calling  for  a  specific 
number  of  cars  for  a  specified  day  will  not, 
unaccepted  by  the  carriers,  constitute  a  con- 
tract binding  on  either.  Missouri  Pac.  R. 
Co.  V.  Texas  Sf*  P.  R.  O?.,  31  Fed.  Rep.  864. 

Tex.  Rev.  St.  1879.  art.  279,  providing  a 
penalty  against  common  carriers  for  refus- 
ing to  transport  goods,  does  not  make  them 
liable  for  a  refusal  to  furnish  cars  on  re- 
quest. San  Antonio  &•  N.  P.  R.  Co.  v. 
Jiai/ey,  4  Tex.  App. {Civ.  Gu.)  104,  \^S.W. 
Rep.  203. 

Sayles'  Tex.  Civ.  St.  art.  4227,  provid- 
ing that  by  the  refusal  of  a  railroad  cor- 
poration to  transport  any  property  or  to 
deliver    the    same    the    carrier    shall    pay 


all  damages,  an'l  art.  4227  a,  %  3,  providing 
for  a  |ienaliy  ot  iii-'S  per  day  if  cars  are  nut 
furnished  when  aiiplied  fur.  repeals  art.  279 
of  the  Rev.  Si.  of  1S79,  i)roviflinga  penally 
against  common  cairiers  for  refusing  to 
transport  goods.  San  .lii/oiiio  ij^»  A'.  /'.  A'. 
Co.  v.  liailij,  4  Tex.  App.  (Civ.  Cas.)  104,  15 
S.  \V.  Rep'.zoi. 

The  Texas  statute  which  imposes  a  pen- 
alty upon  railroad  companies  for  failing  to 
fuinisli  freight  ears  upon  a  written  retpiest 
therefor  does  not  ap|)ly  where  an  oral  appli- 
cation is  made  for  such  cars  ;  and  a  party 
may,  indepondenl  of  the  stJitiitc,  nuiinlain 
an  action  for  a  breach  of  an  oral  contract 
to  furnish  cars.  Missouri  Pac.  R.  Co.  v. 
//arinonson.  4  'J'ex.  App.  (Civ.  Cas.)  133,  16 
.V.  I!'.  Rep.  539.  Missouri,  A'.  &•  T.  R.  Co. 
V.  Craves,  4  Tex.  App.  {Civ.  Cas.)  149,  16  S. 
W.  Rep.  102. 

i>l.  AgnM'iiHMit  to  I'll  I'll  IhIi  cars  at  a 
H|>C('iflt;<l  time. — Where  a  railroad  com- 
pany has  made  an  unconditional  agreement 
to  furnish  freight  cars  on  a  certain  day,  it 
cannot  excuse  a  delay  by  showing  that  an  un- 
avoidable accident  prevented  it  from  hav- 
ing the  cars  on  the  grounfl  at  the  .stipulated 
time.  Harrison  v.  Missouri  Pac.  R,  Co.,  7 
Am.  Gr'  Fng.  R.  Cas.  3^2,74  Mo.  364.  41  Am. 
Rep.  318. 

Where  a  railroad  company  is  not  required, 
by  the  order  for  cars,  to  furnish  them  at 
any  particular  hour,  the  delivery  at  any 
hour  of  the  day  is  sufficient.  McGr.  o  v. 
Missouri  Pac.  R.  Co.,  109  Mo.  582,  19  S.  ]V. 
Rep.  53. 

52.  Duty  to  furnish  suitable  rnrH.* 
— A  company  is  bound  to  furnish  suitable 
cars  for  the  transportation  of  goods;  and  if 
it  furnishes  unsafe  or  unfit  cars  it  will  not 
be  exonerated  from  liability  by  the  fact  that 
the  shipper  knew  them  to  be  defective, 
and  accepted  and  used  them,  in  the  absence 
of  a  distinct  agreement  by  him  to  assume 
the  risk  of  shipping  in  such  cars.  Pratt  v. 
Ogdensburg  &*  L.  C.  R.  Co.,  102  Mass.  557. 
But  the  carrier  is  the  judge  of  the  suffi- 
ciency of  his  carriage  in  the  first  instance. 
S/oan  V.  St.  Louis,  K.  C.  &*  N.  R.  Co.,  58 
Mo.  220. 

A  carrier  is  liable  for  loss  of  goods  result- 
ing from  defects  in  a  car  used  for  trans- 
portation the  existence  of  which  imply 
negligence,  although  the  car  belonged  to 
another  and   was  procured  by  the  carrier 

*  Duly  of  company  to  furnish  proper  cars,  see 
note,  12  L.  R.  A.  746.     See  also/w/,  lOO. 
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for  tlie  particul.ir  sliipmcnt  at  the  special 
rccim-st  i)(  llie  sliii)i)cr,  upon  his  payinR  llif 
addiliDtial  exptlisf,  and  tlic  sliipmcnt  was 
made  in  its  tlieii  rotutilioii-  tliu  car  bciiiK 
of  a  kind  acciptaliic  tu  tlic  carrier,  and 
commoidy  used  in  making;  like  sliipineiits. 
J.iiuisvi7U  &^  A'.  A'.  Co.  V.  J)iis,i)\  Jiiiii.  177, 
IK  S.  ir.  Kef>.  2(>b. 

Under  a  contract  for  tiie  transportation 
of  l)iitter,  a  common  carrier  is  hound  to 
provide  refrini'ralor  cars,  or  other  cars  in 
wliicii  i(X"  could  and  siioulij  l)c  used,  to  pro- 
tect the  butter  from  the  lienl,  and  until 
such  cars  can  be  provided  it  is  rccpdrcd  to 
put  the  butter  in  cold-stor:i^,'e.  luiud  v. 
St,  Louis,  A.  C^  T,  11.  A".  Co,,  42  ///;/.  &> 
Kit};,  A'.  Ciis.  509,  79  Imva  527,  44  N.  IV, 
Reft.  .S03.  — Foi.i.owinm;  Heard  v,  Illinois  C. 
K.  Co.,  79  Iowa  51.S.  —Jiiiird  v.  Illinois  C.  R. 
Co.,  42  .liii.Gr'  Eng,  R.  Ciis.  445,  79  limnt  518, 
7  L.  R.  A.  280.  44  N.  W.  R,p.  800.  — FoL- 
j.owKi)  IN  Heard  v.  St.  Louis,  A.  &  T.  11. 
H.  Co.,  79  Iowa  527. 

A  carrier  is  not  bound,  as  a  matter  of  law, 
to  furnish  any  particular  kind  of  car  for  the 
transportation  of  perishable  floods,  yet  a 
failure  to  do  so  may  be  a  fact  for  the  jury 
to  consider  in  determininfj  the  question  of 
nef{ligencc.  Uiiell  v.  Illiiioi.<i  C.  R.  Co,,  13 
Mo.  App.  254. 

5.').  Duty  to  I'liriiiHli  iiumuis  of 
tlii'oii|;li  slilpiiiciit.*— Where  a  railroad 
■company  undertakes  to  carry  freights  be- 
yond its  road  to  a  point  requiring  reship- 
ment  by  water,  and  gives  a  through  bill  of 
lading,  it  becomes  its  duty  to  provide  tlie 
necessary  boats  for  carrying  to  tiie  place  of 
<lestination.  It  has  no  right  to  trust  to 
advantageous  aid  in  the  procurement  of 
boats  to  enable  it  to  carry  out  its  contract ; 
iind  if  it  does  so  and  is  disappointed,  it  is 
liable  for  the  delay.  Ihtssey  v.  Memphis  iSv 
L.  R.  R.  Co.,  4  McCrary  {U.  .S.)  405,  13 
Fed.  Rep.  330. 

Defendant  road  received  freight,  agreeing 
to  carry  it  to  a  point  beyond  its  own  road, 
with  provisions  in  the  contract  of  shipment 
that  it  would  not  be  liable  for  a  loss  by  fire 
nor  for  a  loss  beyond  its  own  line.  The 
company  ran  steamers  from  the  end  01  its 
road  to  the  place  of  destination  of  the 
goods,  but  they  were  inadequate  to  carry  all 
of  its  freights.  At  the  time  of  shipment 
defendant  and  connecting  roads,  running  to 
the  place  of  destination,  had  failed  to  agree 

*See  a.\so  post,  503. 


on  a  division  of  fr(it;iu  rates,  and  the  con- 
necting roads  would  not  receive  its  freiglils. 
The  goods  wen-  (klay<'d  six  da\s  at  the 
end  of  its  line,  where  iluy  wimc  ncgligi'iHly 
destroyed  by  fire.  Jield,  that  it  was  liable, 
as  it  had  exjjressly  agreed  to  carry  beyond 
its  own  line,  and  could  not  (ontracl  against 
its  own  negligence.  Conditt  v.  (.iiitiid 
Trunk  R,  Co,,  54  A'.  J'.  500,  6  Am,  Ry. 
Rip.  410;  tijjir'i.im^  4  J.itns,  106.  —  I'ol- 
i.owinc;  Laiiil)  71.  Camden  &  A.  H.  it 
T.  Co.,  46  N.  Y.  271  ;  Michaels  v.  .New 
York  C.  K.  Co..  30  N.  Y.  504;  Head  ?-. 
Spaulding,  30  N.  Y.  630  ;  Hoslwick  i>,  Haiti- 
more  »\[  <).  K.  Co., 45  N.  Y.  712.  Nor  Foi.- 
i.owim;  Morrison  7'.  Davis,  20  l*a.  St.  171  ; 
Denny  v.  New  York  C.  R.  Co.,  13  Gray 
(Mass.)  481  ;  Memphis  &  C.  R.  Co.  7>. 
Reeves,  10  Wall.  (U.  S.)  176.— Al'l'i.ii:i> 
IN  McKav  V.  New  York  C.  &  II.  R.  K.  Co.. 
50  Ilun  (N.  Y.)  563.  20  N.  Y.  S.  R.  816,  3  N. 
Y.  Supp.  708,  Talcolt  V.  Wabash  R.  Co., 
50  N.  Y.  S.  R.  423. 

54.  I>iity  to  I'liriiiHli  varolioiiHU 
fjU'lllticN.*— Under  Minn.  Gen.  St.  1878, ch. 
124,  ?'§  7,  8,  fixing  the  charge  for  receiving, 
elevating,  and  iiandling  grain  at  elevators, 
and  allowing  other  persons  to  erect  eleva- 
tors adjoining  the  track  whenever  the  rail- 
road company  refuses  to  handle  and  store 
it,  if  a  company  furnishes  suitable  warehouse 
facilities  at  the  rates  fixed  by  law  it  may 
designate  such  warehouse  or  elevator  as  the 
exclusive  place  at  such  station  for  receiving 
and  sliii)ping  grain,  and  may  refuse  to  re- 
ceive or  ship  it  from  other  places.  R/iodet 
V.  Nor  thou  Pac.  R.  Co.,  21  Am.  &*  Eug.  R. 
Cas.  31,  34  Minn.  87,  24  N.  W,  Rep,  347. 

55.  Duty  to  carry  fruit  l>y  Npt'cial 
train.— An  arrangement  between  the  P., 
W.  &  B.  R.  Co.  and  a  committee  of  a  peach- 
growers'  convention  to  run  a  special  daily 
train  during  a  peach  season  to  Philadelphia, 
there  to  connect  with  the  C.  and  A.  R.  Co., 
for  the  transportation  of  peaches  to  N.  Y., 
and  which  before  the  commencement  of 
the  season  was  duly  advertised  by  the  com- 
pany for  that  purpose,  to  leave  the  several 
stations  on  their  road  in  the  state  at  the 
respective  hours  stated  each  day  (Saturdays 
and  Sundays  excepted)  and  reach  Phila- 
delphia at  a  certain  hour  in  the  evening, 
with  the  view  to  make  such  connection,  and 
in  time  for  the  next  morning's  market  in 
N.  Y.,  will  not  constitute  a  special  contract 

*  See  also  Elevators,  0-11. 


86 


CARRIAGE  OF  MERCHANDISE,  56,  57. 


between  the  company  and  a  shipper  of 
peaclies  from  the  state  to  N.  Y.  during  the 
season,  to  transport  his  peaches  by  such 
train.  Truax  v.  Phihidciphia,  IV.  (S^•  B.  /i. 
Co..  3  Hous/.  (Del.)  233.  AVvv/ V.  Philaddphia, 
W.  Sf'  B.  R.  Co  ,  3  Houst.  {Del.)  176. 

50.  Not  boiiiKl  to  tiiriiish  t-ars  for 
uiiiiiiiied  coal.— The  statute  which  pro- 
vides that  "  every  raihoad  corporation  in 
the  state  shall  start  and  run  cars  for  the 
transportation  of  such  passengers  and  prop- 
erty as  shall,  within  a  reasonable  time  pre- 
vious thereto,  be  leady  or  offered  for  trans- 
portation," cannot  be  so  extended  as  to 
include  coal  in  the  earth,  to  be  dug  and 
raised  from  the  mines  after  cars  are  fur- 
nished, so  that  the  carrier,  for  any  neglect  in 
that  regard,  will  be  subject  to  the  treble 
penally  provided  in  the  statute.  People  v. 
Jlliiiois&^St.  L.  R.  &^C.  Co.,  122  ///.  506,  14 
A^  E.  Rep.  261.  Illinois  &^  St.  L.  R.  &"  C. 
Co.  V.  People,  19  ///.  App.  141. 

67.  Delay  caused  by  press  of  busi- 
ness.*— It  is  the  duty  of  a  common  carrier 
by  rail  to  provide  sufficient  facilities  and 
means  of  transportation  for  ail  freight 
which  it  should  reasonably  expect  will  be 
offered,  but  it  is  not  bound  to  provide  in 
advance  for  extraordinary  occasions,  nor  for 
an  unusual  influx  of  business  which  is  not 
reasonably  to  be  expected.  Daivson  v.  Chi- 
cago (5^  A.  R.  Co.,  18  Am.  (5~»  K>ig.  R.  Cas. 
521,  79  Mo.  296.  Trunx  v.  Pliiladelphia,  IV. 
<^  B.  R.  Co.,  3  Nousf.  (Del.)  233.  Galena  &• 
C.  U.  R.  Co.  V.  Rae,  18  ///.  488. 

Railroad  companies  are  bound  to  have  all 
reasonable  and  neci  iry  facilities  and  ap- 
pliances for  conductii',^  and  carrying  on  in 
a  prompt,  skilful,  and  careful  manner  the 
business  in  which  they  are  engaged,  and  for 
transporting  without  unreasonable  delay  the 
usual  and  ordinary  quantity  of  freight  of- 
fered them  for  transportation,  or  which 
might  reasonably  and  ordinarily  be  ex- 
pected ;  but  they  are  not  bound  to  be  pre- 
pared for  unusual  and  extraordinary  con- 
tingencies, such  as  the  great  Chicago  fire, 
which  no  ordinary  prudence  or  foresight 
could  reasonably  foresee  or  anticipate. 
Michigan  C  R.  Co.  v.  Biimnvs,  33  Mich.  6. 

Where  the  facilities  of  a  company  for 
carrying  freight  at  the  time  of  an  unusual 
press  of  business  are  not  sufficient  it  may 
lawfully  decline  to  receive  freight ;  but  if  it 
receives  it  it  must  forward  it  without  delay. 


*  See  also  post,  140. 


and  cannot  excuse  a  failure  to  do  so  on 
account  of  the  push  of  business.  Faulkner 
V.  South.  Pac.  R.  Co.,  51  Mtr^  311,  3  Am.  Ry. 
Rep.  293.— Following  Tucker  v.  Pacific  R. 
C(j.,  so  Mo.  2,'^s-— Houston  &^  T.  C.  R.  Co.  v. 
Smith,  22  Am.  Gr*  Eng.  R.  Cas.  421,  63  Tex, 
322. 

The  amount  of  business  ordinarily  done 
by  a  railroad  is  the  only  proper  measure  of 
its  obligations  to  furnish  transportation.  If 
by  reason  of  a  sudden  and  unusual  demand 
for  stock  or  produce  in  the  market,  or  from 
any  odu  r  cause,  there  should  be  an  unex- 
pected influx  of  business,  the  company's 
obligation  will  be  fully  met  by  shipping 
such  stock  or  produce  in  the  order  and 
priority  of  time  in  which  it  is  offered.  In 
doing  so  its  means  of  transportation  must 
be  distributed  at  its  various  stations  along 
the  entire  line  of  its  road,  so  as  to  afford  a 
reasonable  amount  of  accommodation  for 
all.  Balleniine  v.  North  Mo.  R.  Co.,  40  Mo., 
491. 

A  company  is  not  liable  for  a  delay  in 
forwarding  goods  which  is  caused  by  an  un- 
usual press  of  freights,  where  all  are  for- 
warded in  the  order  in  which  they  are  re- 
ceived, and  where  its  road  is  well  equipped 
and  it  is  running  as  many  trains  as  can 
safely  be  done ;  and  this  is  so  notwithstand- 
ing the  general  railroad  act  of  1850,  ch.  140, 
§  36,  requiring  such  companies  to  furnish 
sufficient  accommodation  for  the  transporta- 
tion of  all  freights  which  shall  be  offered. 
Wibert  v.  Nt"iv  York  &>  E.  R.  Co.,  12  A'.  Y. 
245;  affirming  19  Barb.  36,  reaffirming  29 
Barb.  633 ;  see  2  Sweeney  677. — Distin- 
GUi.SHED  IN  Tierney  v.  New  York  C.  &  H. 
R.  R.  Co.,  76  N.  Y.  305.  Quoted  in 
Nashua  Lock  Co.  v.  Worcester  &  N.  R.  Co., 
48  N.  H.  339. 

Where  a  railroad  company  is  provided 
with  a  reasonable  equipment  for  ordinary 
purposes,  and  forwards  goods  with  as  much 
expedition  as  practicable,  it  is  not  liable  for 
the  loss  of  expected  profits  on  goods  by  a 
delay  which  occurs  from  an  unusual  press  of 
business.  But  it  is  liable  for  any  injury  to 
the  goods  during  the  delay ;  and  when  it 
has  contracted  for  through  carriage  it  can- 
not excuse  a  delay  by  showing  that  the  next 
connecting  carrier  would  not  receive  the 
goods.  East  Tenn.  &'  G.  R.  Co.  v.  Nelson, 
I  Coldw.  ( 'Penn.)  272. 

A  railroad  company  is  bound  to  do  all 
that  is  reasonable  and  to  use  all  reasonable 
means,  by  increasing  the    number   of  its 
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tracks  and  warehouses,  to  accommodate  its 
increased  business,  and  whether  it  lias  done 
this  in  a  given  case  is  a  q'lestion  for  the 
jury;  therefore  an  instruction  that  the 
company  is  not  bound  to  provide  additional 
tracks  and  warehouses  to  accommodate  an 
unforeseen  accumulation  of  freight,  is  error. 
Cohb  V.  Illinois  C.  R,  Co.,  38  Imva  601. 

A  railroad  company  is  not  relieved  of 
liability  to  the  penalty  of  §25  per  day,  under 
N.  C.  act  of  1875,  ch.  240,  for  delay  of  ship- 
ment of  goods  beyond  five  days  after  re- 
c'pt  of  same,  by  reason  of  its  alleged  inabil- 
ity to  procure  the  necessary  transportation 
on  account  of  the  large  accumulation  of 
freight.  It  is  the  duty  of  the  company  to 
provide  a  sufficient  number  of  cars.  Keetcr 
v.  Wilmington  &*  IV,  R.  Co.,  9  Am.  &»  Eng. 
R.  Cas.  165,  86  N.  Car.  346.— Following 
liranch  v.  Wilmington  &  W.  R.  Co.,  77 
N.  Car.  347.— Reviewed  in  Whitehead  v. 
Wilmington  &  W.  R.  Co.,  9  Am.  &  Eng.  R, 
Cas.  168,87  N.  Car.  255. 

58.  Discriiuinatiou  between  sliip- 
IM'VS.* — At  common  law  it  is  the  duty  of  a 
common  carrier  not  to  make  or  give  any 
undue  or  unreasonable  preference  or  ad- 
vantage to  or  in  favor  of  any  person,  and 
not  to  subject  any  person  to  undue  or  un- 
reasonable prejudice  or  disadvantage  in 
respect  to  terms,  facilities,  or  accommoda- 
tions; and  the  carrier  will  be  liable  for  any 
damage  arising  from  violation  of  this  duty. 
McDiiffeev.  Portland  Qr'  R.  R.  Co.,  52  N.  H. 
430,  2  Am.  Ry.  Rep.  261.— Approving  New 
England  E.xp.  Co.  v.  Maine  C.  R.  Co.,  57 
Me.  188;  Sandford  w.  Catavvissa,  \V.  &  E.  R. 
Co.,  24  Pa.  St.  378;  Chicago,  B.  &  Q.  R. 
Co.  71.  Parks,  18  111.  460.  Reviewing  Gar- 
ton  V.  firistol  &  E.  R.  Co.,  i  H.  &  S.  112.— 
OlSAPPROVElJ  IN  Johnson  v.  Pensacola  & 
1^  R.  Co.,  16  Fla.  623.  Q'.OTED  in  De- 
Mcnacho  v.  Ward,  23  Blatchf.  (U.  S.) 
502. 

If  a  company  store  f.  .ight  received  for 
transportation,  on  the  ground  that  it  has 
not  facilities  to  forward  it,  and  in  the  mean- 
time receive  and  forward  new  and  subse- 
quent freight,  it  is  liable  to  parties  injured 
thereby.  Nor  is  it  any  defence  that  the 
goods  of  plaintiflf  were  shipped  before  other 
freights   received   sooner.      Great   Western 


*  See  tA^o  post,  142. 

Failure  of  carrier  to  provide  shipping  facilities. 
One  shipper  crowding  out  another,  see  32  A.M  & 
En(;.  R.  Cas.  53S,  uhstr. 


R.  Co.  V.  Burns,  60  ///.  284,  12  Am.  Ry.  Rep. 

309- 

A  railroad  company  is  liable  for  the  frauds 
and  negligence  of  its  agents  while  acting 
in  the  coarse  of  their  employment.  It  is 
liable  wlure  its  agents,  through  bribery  or 
from  motives  of  partiality  or  oppression, 
gave  out  freight  cars  to  be  loaded  with 
grain  to  persons  not  entitled  to  them,  and 
thereby  deprived  plaintiflf  of  the  facilities  of 
shipping  his  grain.  Galena  <3>»  C.  U.  R.  Co. 
v.Rue,  18/11.  488. 

51).  Fuiliire  t«  fiirnisli  ear.scxoii.ses 
ott'erto  deliver. — While  a  carrier  is  not 
liable  for  failing  to  furnish  cars  or  transport 
goods,  unless  ofifered  at  a  usual  or  designated 
place  for  receiving  freight,  yet  where  the 
goods  are  placed  at  a  station  the  refusal  of 
the  carrier  upon  demand  to  furnish  cars  re- 
lieves the  owner  from  making  any  further 
delivery  or  offer  of  delivery.  Louis- 
ville, A^.  A.  &^  C.  R.  Co.  v.  Flanagan,  32  Am. 
&*  Eng.  R.  Cas.  532,  113  /ntl.  488,  12  West. 
Rep.  190,  14  -V.  E.  Rep.  370.— DISTINGUISH- 
ING Chicago  &  G.  W.  R.  Co.  v.  Dane,  43 
N.  Y.  240.  Following  Louisville,  N.  A.  & 
C.  R.  Co.  V.  Godman,  104  Ind.  490. 

When  a  railway  company  announces 
through  its  agent  that  it  will  not  make  a 
shipment  at  a  time  previously  contracted 
for,  a  tender  of  the  articles  to  be  shipped  at 
the  time  previously  agreed  on  is  thereby 
waived  and  rendered  unnecessary  to  fix  the 
liability  of  the  company  for  resulting  dam- 
ages. Texas  Rac.  R.  Co.  v.  Nieholson,  2i 
Am.  (S~»  Eng.  R.  Cas.  133,  61   Tex.  491. 

00.  Proeertine — In  an  action  against 
a  company  for  a  delay  in  furnishing  cars, 
under  Wis.  Rev.  St.  §  1798,  providing  that 
"every  railroad  company  shall,  upon  rea- 
sonable notice,  when  within  its  power  to  do 
so,  furnish  suitable  cars  for  any  person  ap- 
plying therefor,"  the  complaint  must  allege 
that  it  was  within  the  power  of  the 
company  to  furnish  cars  at  the  time  de- 
manded. Richardson  v.  Chicago  &*  N.  W. 
R  Co.,  18  Am.  &^  Eng.  R.  G?5.  530,  61  Wis. 
596,  21  N.  W.  AV/.  49.— Quoted  in  Ayres 
V.  Chicago  &  N.  W.  R.  Ca,  35  Am.  &  Eng. 
R.  Cas.  679,  71  Wis.  372. 

Where  a  carrier  sued  in  an  a^jtion  on 
the  case  to  enforce  a  common-law  liability 
for  not  receiving  grain  for  transportation  is 
relieved  from  that  liability,  plaintiflf  cannot 
recover  upon  a  contract  to  furnish  cars  and 
receive  the  grain.  P/ielps  v.  Illinois  C.  R. 
Co. ,  94  ///.  548. 
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61.  Receipt  of  carrier  implies  duty 
to  carry. — As  common  carriers  have  no 
right  to  receive  goods  except  for  the  pur- 
pose of  carriage,  a  receipt  for  goods  in  the 
usual  form  implies  an  agreement  to  trans- 
port the  goods  to  their  destination  if  upon 
the  carrier's  line.  Landes  v.  Pacific  /v'.  Co., 
50  Mo.  346,  3  Am.  Ky.  Rep.  288. 

62.  Actual  delivery.*  —  There  is  no 
complete  delivery  of  goods  to  a  carrier  un- 
less they  are  placed  under  the  control  of 
the  carrier  with  his  knowledge  and  consent, 
and  in  a  place  where  he  may  take  charge  of 
and  care  for  them.  Grosvenor  v.  New  York 
C.R.  Co.,  39  A^.  Y.  34.  5  Abb.  Pr.  N.  S.  345. 
— Distinguished  in  Lake  Shore  &  M.  S. 
R.  Co.  V.  Foster,  104  Ind.  293,  54  Am.  Rep. 
319 ;  Rogers  v.  Long  Island  R.  Co.,  38  How. 
Pr.  (N.  Y.)  289. 

There  is  no  delivery  and  acceptance  so  as 
to  create  the  relation  of  shipper  and  carrier 
so  long  as  the  owner  retains  the  control  of 
goods.  Ordinarily  it  is  necessary  in  deliv- 
ering goods  to  a  railroad  that  they  be  de- 
livered at  a  station  and  to  an  authorized 
agent ;  but  this  rule  may  be  changed  by  a 
custom  or  usage  of  the  company,  or  by 
agreement  between  the  parties,  either  as  to 
the  place  or  mode  of  delivery.  Tritax  v. 
Philadelphia,  W.  &•  B.  R.  Co.,  3  Honst. 
(Del.)  233. 

To  subject  a  party  to  the  responsibility  of 
a  carrier  for  goods  lost  it  must  appear  that 
he  received  the  goods  and  that  they  were 
delivered  to  and  received  by  him  as  a  car- 
rier. Southern  Exp.  Co,  v.  McVeigh,  20 
Graft.  ( Va.)  264. 

A  delivery  of  goods  to  a  carrier  is  a  suffi- 
cient consideration  for  his  undertaking  to 
carry  the  goods  safely.  McCauley  v.  Da- 
vidson, 10  Minn.  418  (Gil.  335). 

The  assent  of  the  carrier  to  the  delivery 
of  goods  may  be  inferred  from  a  course  of 
dealing,  without  any  express  act  or  assent 
of  the  carrier  or  his  agents  in  relation  to 
the  particular  goods  in  question.  Moses  v. 
Boston  Sr'  M.  R.  Co.,  24  A^.  //.  71. 

The  delivery  of  inanimate  property  on 
the  platform  of  a  railroad  company,  which 
is  their  usual  place  for  receiving  freight  pre- 
paratory to  shipment,  and  under  an  agree- 
ment previously  made  for  transportation  of 


♦Delivery  of  goods  to  carrier,  see  note,  16 
Am.  &  Eng.  R.  Cas.  ioi. 


the  same,  is  a  sufficient  delivery  to  charge 
the  company  with  liiibility  as  a  common 
carrier.  Bowie  v.  Baltimore  &•  O.  R.  Co.,  I 
MacArth.  (D.  C.)  94.— Rkviewing  White 
V.  Winnisimmet  Co.,  7  Cush.  (Mass.)  155. 

The  placing  of  cotton  on  the  wagon  or 
car  of  a  carrier,  or  near  his  boat  or  ware- 
house, is  not  a  delivery  unless  some  regula- 
tion of  the  carrier  or  custom  existing 
between  the  carrier  and  the  public  makes 
it  otherwise,  or  notice  is  given  to  the  carrier 
or  his  agents  or  authorized  servants. 
Houston  &^  T.  C.  R.  Co.  v.  Hodde,  42  Tex. 
467. 

63.  Constructive  delivery,  gen- 
erally.—  In  order  to  charge  a  common 
carrier  for  the  loss  of  property  it  is  neces- 
sary that  it  should  be  delivered  to  him  or 
his  agent  for  transportation.  But  such 
delivery  may  be  either  actual  or  construc- 
tive. Merriam  v.  Hartford  &•  N.  H.  R. 
Co.,  20  Conn.  354. 

Merely  placing  the  goods  in  a  position 
where  he  might  easily  have  received  them 
IS  not  sufficient  to  charge  hiin,  if  he  did  not 
know  that  it  was  intended  that  he  should 
receive  and  ship  the  same.  O'Bannon  v. 
Southern  Exp.  Co.,  51  Ala.  481. 

Delivery  of  goods  to  a  common  carrier  for 
transportation,  whether  actual  or  construc- 
tive, being  a  bailment,  involves  exclusive 
possession  in  the  carrier,  and  this  involves 
a  surrender  of  custody  and  control  for  the 
time  being  by  the  consignor.  Wilson  v. 
Adlanta  <S>»  C.  R.  Co.,  40  Am.  <S-»  Eng.  R. 
Cas.  25,  82  Ga.  386,  9  S.  E.  Rep.  1076. 

It  is  the  duty  of  a  company  to  receive 
freights  of  all  persons  according  to  its  usage 
and  custom,  and  where  wheat  is  tendered 
for  shipment,  and  the  company  is  in  the 
habit  of  receiving  such  freight  by  running 
its  cars  on  side-tracks  to  private  warehouses, 
a  tender  accordingly,  or  notice  and  readi- 
ness to  deliver  the  wheat  in  that  manner,  is 
sufficient,  and  the  company  cannot  require 
that  the  grain  be  delivered  in  a  differ- 
ent manner  or  at  a  different  place.  Galena 
6^  C.  U.  R.  Co.  v.  Rae,  18  ///.  488.  . 

Where  goods  were  delivered  in  the  usual 
manner  for  transportation  by  a  common 
carrier,  on  his  private  dock  and  in  his  ex- 
clusive use  for  the  purpose  of  receiving 
property  to  be  transported  by  \\\ve\—held, 
that  such  delivery  was  a  good  delivery  to 
the  carrier  to  render  him  liable  for  the  loss 
of  the  goods,  although  neither  he  nor  his 
agent  was  otherwise  notified  of  such  de- 
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livery.     Merriam  v.  Hartford  &*  N.  H.  R, 
Co.,  20  Conn.  354. 

An  agreement  to  receive  goods  so  deliv- 
ered may  be  shown  by  proof  of  a  constant 
practice  and  usage  by  the  carrier  to  receive 
property  left  for  iransportaiioii,  at  a  partic- 
ular place,  without  any  express  notice  of 
such  deposit.  Merriam  v.  Hartford  &•  N, 
H.  R.  Co.,  20  Conn.  354. 

Where  the  defense  to  an  action  against  a 
common  carrier  for  the  loss  of  goods  was 
placed  solely  on  the  ground  of  a  want  of 
notice  to  him  of  delivery,  and  the  court  in- 
structed the  jury  that  the  delivery,  if  in 
accordance  with  the  usage  claimed  to  be 
proved  by  the  plaintiff,  was  sufficient,  with- 
out submitting  to  them  the  question  of 
fact  whether  such  usage  influenced  the 
plaintiff  in  his  conduct — held,  that  the 
charge  was  not  exceptionable  by  reason  of 
such  omission.  Merriam  v.  Hartford  &• 
A'.  H.  R.  Co.,  20  Conn.  354. 

04.  DepuMitiii;;  goods  at  roadside, 
or  at  other  place.— If  a  common  carrier 
agrees  that  property  intended  for  transpor- 
tation by  him  may  be  deposited  at  a  particu- 
lar place,  without  any  express  notice  to 
him,  such  deposit  merely  would  amount  to 
constructive  notice  and  a  sufficient  delivery. 
Merriam  v.  Hartford  &•  A'.  H.  R.  Co.,  20 
Conn.  354. — Distinguishing  Buckman  v. 
Levi,  3  Campb.  414;  Packard  v.  Getman,  6 
Cow.  (N.  Y.)  757. 

Proof  of  a  constant  and  habitual  practice 
and  usage  of  a  common  carrier  to  receive 
goods  for  transportation  when  tiiey  are  de- 
posited for  him  in  a  particular  place,  with- 
out special  notice  of  such  deposit,  is  suffi- 
cient to  show  a  public  offer  by  the  carrier 
to  receive  in  that  mode,  and  to  constitute 
an  agreement  between  the  parties  by  which 
tiie  goods,  when  so  deposited,  shall  be  con- 
>idered  as  delivered  to  him,  without  any 
lurther  notice.  Mont^i;oiner}'&^  E.  R.  Co.  v. 
Kolb,  xZAm.&^Eng.  R.  Cas.  512,  73  Ata.  396, 
49  Am.  Rep.  54. 

A  deposit  of  cotton  in  a  street  along  the 
side  of  a  platform  of  a  railroad  depot,  or  in 
the  railroad  cotton-yard,  for  shipment,  in 
pursuance  of  a  custom  or  usage  adopted  or 
sanctioned  by  the  depot  agent,  may  amount 
to  a  delivery  to  the  niilroad  company, 
although  no  receipt  is  given  by  the  agent  to 
the  shipper  and  such  usage  or  custom  is 
contrary  to  the  established  regulations  of 
the  company  known  to  the  shipper,  and  no 
notice  thereof  is  traced  to  the  superinten- 


dent or  managing  agent  of  the  company. 
Montgomery  &•  E.  R.  Co.  v.  Kolb,  iS  Am.  &* 
Eng.  R.  Cas.  512,  73  Ala.  396,  49  Am.  Rep. 

54- 

A  place  on  a  line  of  railroad  where  there 
is  a  switch,  but  neither  agent,  station,  nor 
platform,  and  where  shipments  are  made 
only  by  loading  upon  the  cars,  and  where 
freight  is  delivered  when  parties  are  ready 
to  receive  the  same,  is  not  a  depot,  and  a 
deposit  of  cotton  near  such  switch  does  not 
constitute  such  a  delivery  to  the  company 
as  to  render  it  thcv-after  liable  as  a  common 
carrier.  Kansas  Lity,  M.  &*  B.  R.  Co.  v. 
Lilly  {Miss),  45  Am.  &•  Eng.  R.  Cas.  379,  8 
So.  Rep.  644. 

An  action  cannot  be  maintained  against  a 
railroad  company  as  a  common  carrier  for 
the  loss  or  destruction  of  goods  deposited 
on  the  roadside  at  a  place  where  there  was 
no  regular  station  and  no  agent,  although  a 
conductor  of  a  freight  train  had  promised  to 
stop  and  take  them.  Wells  v.  Wilmington 
&>  W.  R.  Co.,  6  f ones  {N.  Car.)  47. 

Roadside  deposits,  made  to  save  the 
trouble  of  hauling  to  a  regular  depot,  are  at 
the  risk  of  the  owners  until  they  are  put  on 
a  freight  car.  Wells  v.  Wilmi  t.;ton  &•  W. 
R.  Co..  6 /ones  {JV.  Car.)  47.  ^ 

In  an  action  to  recover  damages  for  de- 
lay in  transporting  cord-wood  which  was 
piled  along  the  line  of  the  railroad  company 
at  various  places,  over  a  distance  of  two 
miles,  the  plaintiff  cannot  recover  if  the  de- 
posit along  the  line  was  made  for  the  con- 
venience of  the  owner  in  delivering  it  at 
some  future  time,  and  if  the  carrier  did  not 
assume  possession  and  custody  to  the  ex- 
clusion of  the  owner,  there  being  o:iierwise 
no  acceptance  for  shipment  by  the  carrier. 
Wilson  v.  Atlanta  &^  C.  R.  Co.,  40  Am.  &* 
Eng.  R.  Cas.  25,  82  Ga.  386,  9  S.  E.  Rep. 
1076. 

Placing  fruit  by  the  owner  in  a  storehouse 
belonging  to  a  railroad  company  at  a  station 
by  permission  of  the  company,  for  the 
shippers  own  convenience,  is  not  a  sufficient 
delivery  to  charge  the  company  as  a  com- 
mon carrier ;  neither  is  placing  it  on  the 
ground  near  the  station  without  its  being 
taken  in  charge  by  the  company's  agent  suf- 
ficient, unless  it  is  placed  there  by  his 
direction.  Truax  v.  Philadelphia,  W.  <S-  B 
R.  Co.,  3  Houst.  (Del.)  233. 

Proof  that  goods  are  left  under  a  shed  ad- 
joining a  freight  depot  and  the  freight 
agent  informed  that  the  owner  would  sub- 
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sequently  call  and  give  orders  wiicre  the 
goods  should  be  shipped  to,  is  not  in  iiself 
sufficient  lo  show  a  delivery  to  the  company, 
so  as  to  charge  it  with  a  failure  to  ship. 
Sfiaih'  V.  Hudson  River  R.  Co.,  i6  L'arl>.  (A'. 

05.  Siiflit'ieiicy  of  evidence  to  sliow 
delivery— Bur«leu  ofprool'.*— VVliether 

freight  has  been  delivered  toacoinnion  car- 
rier so  as  to  fix  his  responsibility,  is  a  mixed 
question  of  law  and  f;ict,  and  is  usually 
shown  by  proving  that  tlie  freight  was  sent 
to  the  place  where  it  is  tiie  habit  of  the  car- 
rier to  receive  it,  accompanied  witii  notice 
to  him  that  it  is  there  for  transportation. 
£o7C'ie  v.  Baliiinorc  &>  O.  R.  Co.,  i  McArth. 
{D.  C.)  609. 

It  being  in  the  power  of  a  railroad  com- 
pany to  ascertain  whether  or  not  it  had  re- 
ceived goods  for  shipment,  it  is  presumed  to 
have  ascertained  that  fact;  and  its  failure  to 
deny — except  by  way  of  answer  to  the  com- 
plaint— that  the  goods  were  so  delivered  is 
evidence  of  some  weight  that  it  had  re- 
ceived them.  Union  Pac.  R.  Co.  v.  Hepner, 
3  Colo.App.ixi. 

A  lot  of  goods  shipped  together  and  em- 
braced in  the  same  way-bill,  part  of  which 
were  delivered^  to  consignee  and  part  not, 
raises  the  presumption  that  the  entire  lot 
was  received  by  the  compmy.  Union  Pac. 
R.  Co.  V.  Hepner,  3  Colo.  App.  313. 

Evidence  of  a  party  that  he  delivered  a 
parcel  to  a  person  he  supposed  to  be  a  bag- 
g;ige-man,  is  not  in  itself  sufficient  to  charge 
the  carrier.  He  should  show  the  delivery 
of  the  property  to  an  officer  of  the  company, 
or  at  least  that  it  was  delivered  to  a  person 
acting  as  such,  or  that  it  was  placed  in  the 
car  or  place  of  reception  of  such  property. 
Butler  V.  Hudson  River  R.  Co.,  3  E.  D.  Smith 
(A'.  F.)  571. 

In  an  action  against  a  common  carrier  for 
the  value  of  goods  alleged  to  have  been  de- 
livered to  it  for  shipment,  the  burden  of 
proving  that  the  goods  were  received  by 
tiic  carrier  for  shipment  is  on  the  plaintiff, 
and,  failing  to  establish  such  receipt,  he  can- 
not recover.  Louisville  &-»  A^.  R.  Co.  v. 
Echols,  97  Ala.  556,  12  So.  Rep.  304. 

It  is  error  to  instruct  the  jury  that  the 
law  presumes  a  delivery  to  the  carrier  at 
the  place  of  shipment;  and  such  error  is  not 
cured  by  an  instruction  given  at  the  request 

*  Delivery  of  goods  to  carrier.  Sufficiency  of 
evidence,  see  43  Am.  &  Eng.  R.  Cas.  424,  abstr. 


of  the  company,  that  the  burden  of  proof  is 
on  the  plaintifT.  Canfield  v.  Baltimore  &• 
O.  /.'.  Co.,  i^y.  d~  .V.  ^.\'.  ]■,)  238. 

An  owner  of  goods  having  loft  them  at  a 
freight  depot,  without  giving  orders  where 
they  should  be  carried,  and  afterwards  hav- 
ing taken  away  a  portion  of  them,  must 
show,  before  a  releree  or  a  jury  can  be 
called  on  to  decide  tiie  value,  what  was  re- 
tained. Spade  V.  Hudson  River  R.  Co.,  16 
Barl>.  (A-    V.)  383. 

A  company  was  sued  to  recover  for  a 
quantity  of  wool  destroyed  by  fire  while  in 
its  freight  station  awaiting  transportation. 
The  proof  showed  that  the  wool  was  de- 
livered at  the  station  to  the  company's 
agent,  with  each  sack  marked  in  the  name 
of  the  consignees  and  their  place  of  busi- 
ness in  a  city  named,  with  the  weights  and 
numbers  on  the  sacks.  Previous  shipments 
had  been  made  by  the  same  party,  at  the 
same  place,  during  the  same  season,  to  the 
same  consignees,  and  the  agent  who  re- 
ceived the  wool  put  it  in  a  certain  part  of 
the  station  building,  and  pointed  it  out  to 
another  agent  as  being  for  the  city  to  which 
it  was  marked.  Held,  sufficient  evidence  of 
a  delivery  and  authority  to  ship  torequiic 
its  submission  to  the  jury  as  to  those  ques- 
tions.    Nichols  V.  Smith,  115  Mass.  332. 

0«.  Delivery  to  agents,  generally.— 
A  delivery  to  a  duly  authorized  agent  of  a 
common  carrier,  who  is  in  the  habit  of  re- 
ceiving packages,  is  a  sufficient  delivery. 
Waldron  v.  Chicago  <S^»  A^.  W.  R.  Co.,  i  J)al:. 
351,  I  Dak.  T.  336,  46  A^.  IV.  Rep.  456.— 
Quoting  DufTz/.  Budd,  3  B.  &  B.  177. 

Where  goods  are  delivered  in  the  cars  for 
transportation,  with  the  knowledge  and  con- 
sent of  the  carrier's  local  agent,  the  delivery 
and  acceptance  is  complete,  and  renders  the 
company  liable  as  common  carrier.  Truax 
V.  Philadelphia,  W.  &^  B.  R.  Co.,  3  Houst. 
{Del.)  233. 

Delivery  of  goods  to  the  agent  of  a  car- 
rier, knowing  that  he  is  the  agent,  is  the 
same  as  delivery  to  the  carrier;  but  if  the 
shipper  directs  the  agent  not  to  ship  the 
goods  at  once,  the  carrier  will  only  be  liable 
as  warehouseman  during  the  delay.  Rogers 
v.  Whfeler,  52  A^  Y.  262,  4  Am.  Ry.  Rep. 
411.— Distinguishing  Barron  z/.  Eldredge, 
100  Mass.  455. 

Goods  which  are  ready,  at  a  place  where 
the  carrier  may  receive  them,  may  be  ten- 
dered for  transportation  to  an  agent  author- 
ized   to  receive   or  reject   them,  without 
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regard  to  the  place  where  the  tender  is 
nif  de.  Cobb  v.  Illinois  C.  K.  Co.,  38  loiua 
6oi. 

Where  the  receiving-clerk  of  a  railroad 
company  is  present,  and  sees  otlier  em- 
ployes receive  freight,  and  directs  where  it 
shiill  be  put,  there  is  a  sufficient  delivery  to 
make  the  company  liable  as  a  common  car- 
rier, where  the  goods  are  destroyed  by  fire  be- 
fore being  shipped,  though  the  receiving- 
clerk  has  violated  his  duties  in  failing  to  tally 
and  check  the  goods  and  return  his  account 
to  a  bookkeeper  who  was  required  to  enter 
the  goods  upon  a  book  before  they  could  be 
receipted  for  and  shipped.  Coylev.  Western 
R.  Co.,  47  Barb.  {N.  F.)  152.— Quoted  in 
Wade  V.  Wheeler,  3  Lans.  (N,  Y.)  201.  Re- 
viewed IN  yEtna  Ins.  Co.  v.  Wheeler,  49 
N.  Y.  616. 

Plaintiff  sued  to  recover  the  penalty  pre- 
scribed by  N.  Car.  Code,  §  1967,  for  a  failure 
to  ship  goods  within  five  days,  as  required 
by  the  statute ;  and  the  defense  was  that  the 
goods  had  never  been  delivered  to  the  com- 
pany. There  was  proof  that  the  goods  were 
delivered  at  the  company's  warehouse,  and 
plaintiff,  finding  the  regular  agent  and  a  third 
party,  who  seemed  to  be  studying  telegraphy, 
and  assisting  about  the  station,  infc^rmed 
them  he  wished  to  ship  the  goods,  whereupon 
such  third  party  went  with  him,  weighed 
the  goods,  and  gave  a  bill  of  lading  in  the 
agent's  presence,  and  signed  it  in  his  name. 
Held,  that  there  was  sufficient  evidence  to 
warrant  the  jury  in  finding  that  the  goods 
had  been  delivered  to  the  company,  Har- 
rcll\.  Wilmington  &•  W.  R.  Co.,  42  Ani.&* 
Eng.  R.  Cas.  417,  106  N.  Car.  258,  11  S.  E. 
Rep.  286. 

Plaintiff  sent  a  box  of  goods  to  a  railroad 
station,  by  an  agent,  to  be  shipped.  The 
agent  told  a  man  who  was  working  about 
the  freight-sheds  that  he  had  a  box  to  be 
sent  to  a  certain  place.  The  man  said, 
"  Bring  it  in  and  put  it  ther,"  and  the 
agent  put  the  box  where  tolci,  but  took  no 
receipt.  Some  days  afterward  plaintiff  saw 
the  man,  who  admit'^cd  receiving  the  box, 
but  could  not  say  what  he  did  witli  it.  The 
proofs  did  not  show  that  the  man  was  an 
agent  of  the  railway.  Held,  that  there  was 
not  sufficient  proof  of  a  delivery  to  the  rail- 
way to  support  an  action  for  the  loss  of  the 
goods.  Young  v.  Canadian  Pac.  R.  Co. ,  i 
Man.  205. 

07.  Delivery  must  be  to  a{;eiits  au- 
thorized to  receive  goods.— In  order  to 


charge  a  common  carrier  as  such,  there 
must  be  a  delivery  of  the  article  for  trans- 
portation to  the  carrier,  his  servants,  or 
agents;  and  if  the  delivery  is  made  to  a  ser- 
vant it  must  be  to  one  who  is  intrusted  to 
receive  the  goods,  and  not  to  a  person  en- 
gaged in  other  duties.  Blancliard  v.  Isaacs, 
3  Barb.  (A'.  F.)  388. — Followed  in  Gros- 
venor  v.  New  York  C.  R.  Co.,  39  N.  Y.  34,  5 
Abb.  Pr.  N.  S.  345. 

The  general  authority  of  railroad  freight 
agents  is  to  receive  goods  for  transportation 
upon  the  line  of  the  road  only;  so  where  it 
is  sought  to  charge  a  railroad  with  goods 
claimed  to  have  been  delivered  to  its  agent 
some  distance  from  the  road,  to  be  carried 
to  the  road  and  then  shipped  over  it,  plain- 
liff  must  show  the  authority  of  the  agent  to 
receive  the  goods  at  the  place  and  in  the 
manner  claimed.  Missouri,  C.  &»  O.  Co.  v. 
Hannibal  &^  St.  J.  R.  Co.,  35  Mo.  84. 

Where  the  plaintiff  delivered  articles  to  a 
ticket  master  of  a  railroad  company,  to  be 
carried  by  a  passenger  train,  which  he 
promised  to  label  but  did  not,  and  it  being 
neither  his  duty  nor  that  of  the  compatiy  to 
60SO— held,  that  as  the  articles  had  on  them 
no  owner's  name,  nor  place  of  destination, 
and  as  his  promise  did  not  bind  the  com- 
pany, they  were  not  liable  for  the  loss  of 
the  articles.  Elkins  v.  Boston  &>  M.  R.  Co., 
23  A^.  H.  275.— Approved  in  Porter  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  41  Iowa  358. 
Reviewed  in  Eaton  v.  Delaware,  L.  &  W. 
R.  Co.,  57  N.  Y.  382. 

Where  a  person,  not  a  passenger,  deliv- 
ered to  the  driver  of  a  stage-coach  a  coat  to 
be  delivered  in  another  place,  and  asked 
him  to  put  it  in  the  way-bill,  but  the  driver 
refused,  saying  he  had  no  authority  to  do 
so,  but  said  he  would  deliver  it  to  the 
next  St..  e  agent,  and  nothing  was  paid  or 
offered  ti  ;  driver  for  carrying  the  coat,  and 
there  was  no  proof  that  the  coat  ever  came 
to  the  possession  of  the  proprietor  of  the 
stage  or  any  of  his  agents — held,  that  there 
was  no  delivery  of  the  coat  to  such  propri- 
etor, and  that  he  was  not  responsible  as  a 
common  carrier  for  the  loss  thereof. 
Blanchard  v.  Isaacs,  3  Barb.  {N.  F.)  388. 
—Reviewing  Middleton  v.  Fowler,  i  Salk. 
2S8. 

08.  Coiisi(;ii{n^  goods  to  carrier's 
agent.* — There  is  nothing  to  prevent  a 
person  from  consigning  goods  to  one  who 

*  See  also  post,  250. 
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is  the  agent  of  a  railroad  company,  and  after 
such  ayent  receives  the  goods  he  holds  them 
as  the  agfint  of  the  consignor,  and  not  as 
the  agent  of  the  company.  Houston  &•  T, 
C.  A'.  Co.  V.  Ho^'^if,  2  Ti-.v.  Unrep.  Cas.  544. 
Where  a  package,  delivered  to  common 
carriers  for  transportation,  is  addressed  to 
the  care  of  the  agent  and  principal  represent- 
ative of  the  carrier  at  the  point  where  the 
carriage  is  to  terminate,  it  may  be  regarded 
as  a  direction  to  have  the  package  SK.  • 
at  the  place  on  the  route  where  tre  r 

is  in  charge  of  the  business,  and  do  - , 
import  that  upon  receiving  it  the  carrier's 
responsibility  ceases  and  the  agent  becomes 
a  consignee.  Russell  v.  Livingston,  16  A 
Y.  515;  reversing  19  Barb.  346. — DlaTIN- 
GUiSHEu  IN  United  States  Exp.  Co.  v. 
Rush,  24  Ind.  403. 

OD.  Liability  of  carrier  for  acts  or 
uejirligciice  of  ag^eiits. — .\.  carrier  is  lia- 
ble for  the  negligence  of  his  servants  in  tak- 
ing goods  on  board  his  vessel  in  his  absence, 
though  he  may  have  directed  them  not  to 
receive  goods  —  the  plaintiff  having  no 
notice  of  such  instructions.  Street  v.  Mor- 
rison, 10  Ne^u  Brun.  296. 

It  is  the  duty  of  a  railroad  company  to 
keep  itself  informed  of  the  manner  in  which 
its  station  agents  conduct  their  agency,  and 
their  habit  or  usage  in  the  matter  of  receiv- 
ing and  delivering  freight,  and  it  would  be 
too  detrimental  to  the  public  service  to  per- 
mit a  company  to  escape  responsibility  for 
the  consequences  of  a  usage  which  its  own 
agents  had  permitted  to  grow  up  and  be 
acted  upon,  on  the  ground  that  it  was  not 
known  to  the  superior  oflicers  of  the  com- 
pany. Montgomery  &>  E.  R.  Co.  v.  Kolh,  18 
Am.  &•  Eng.  R.  Cas.  512,  73  Ala.  396,  49 
Am.  Ri/>.  54. 

70.  l)«'livery  as  affectiiiR  riglits  of 
sliippcr  and  coiisi$;iicc. — Where  parties 
scut  an  order  for  apples,  to  he  shipped  by 
rail  immediately,  and  the  company  refused 
to  receive  tiiem  without  a  release,  by  the 
shipper,  of  liability  for  loss  or  damage  dur- 
ing transit  and  their  guaranty  of  freights, 
wiiich  they  gave,  and  the  apples  never 
reached  their  destination — lulil,  in  a  suit 
by  the  shippers  against  the  purchasers,  that 
the  delivery  to  the  carriers  was  a  delivery 
to  the  purchasers,  and  that  they  were  liable 
for  the  price.  Stafford  v.  Walter,  67  ///.  83. 
Where  one  agrees  to  buy  wheat,  to  be  de- 
livered on  a  carat  a  railroad  st.ition,  to  be 
paid  for  on  delivery,  and  not  to  be  removed 


until  paid  for,  and  procures  a  car  to  be  sent 
to  the  station,  and,  before  any  wheat  is  put 
into  it  represents  to  the  railroad  company 
that  the  car  is  loaded  with  wheat,  and.  on 
the  strength  of  such  representation  obtains 
a  bill  of  lading  therefor ;  and  afterwards  the 
seller  of  the  wheat,  in  pursuance  of  liis  con- 
tract, and  without  any  knowledge  of  the 
fraudulent  transaction  of  the  buyer,  puts 
the  wheat  into  the  car— he  does  not  there- 
by deliver  the  wheat,  but  only  puts  it  in  a 
r;osition  to  be  delivered  upon  payment  of 
.  he  purchase-money,  and,  if  not  paid  he 
has  'he  right  to  remove  it  from  the  car, 
against  the  railroad  company  as  well  as 
aga  "  '.  he  purchaser.  ^Toledo,  IV.  &^  IV. 
R.  (.0.  '.Gill  •■«,  81  ///.  511. — Distinguish- 
ing lilinois  C.  R.  Co.  v.  Smyser,  38  III.  354. 

71.  Breach  of  contract  to  deliver 
to  carrier. — Where  defendant  has  con- 
tracted to  deliver  certain  freights  to  a  car- 
rier, and  has  failed,  the  latter  cannot  go 
through  empty,  but  must  accept  any  other 
freights  that  are  offered,  whether  at  that  or 
intermediate  points;  in  whicii  case,  if  he 
fails  to  get  a  full  load,  the  measure  of  dam- 
ages is  the  difference  between  what  he 
might  have  made  by  carrying  the  stipulated 
freights  and  what  he  did  make,  or  might 
have  made  on  other  freiglits.  Heilbroner  v. 
Hancock,  33  Tex.  714. 

IV.  LIABILITY  FOB  LOSS  OB  IKJUBT. 

I.    When  Liability  as  Common  Carrier  Be- 
gins and  When  Terminates. 

a.  When  Liability  Begins. 

72.  Liability  attaches  upon  deliv- 
ery to  carrier  for  carriage. — A  com- 
mon carrier  is  not  liable  for  goods  intended 
for  transportation  unless  it  appears  that 
they  were  actually  delivered  to  him  or  some 
one  acting  for  him  by  authority;  and  his 
liability  attaches  only  from  the  time  the 
goods  are  accepted  to  be  carried.  Grosvenor 
v.  Nc7o  York  C.  R.  Co.,  39  N.  Y.  34,  5  Abb. 
Pr.  N.  S.  345.— Following  Packard  v.  Get- 
man,  6  Cow.  (N.  Y.)  757 ;  Tower  v.  Utica  & 
S.  R.  Co.,  7  Hill  (N.  Y.)  47 ;  Blanchard  v. 
Isaacs,  3  Barb.  (N.  Y.)  388.— .S'/.  Louis,  A.  &■' 
T.  R.  Co.  V.  Neel,  56  Ark.  279,  19  5.  W.  Rep. 
963.  Salinger  v.  Simmons,  8  Abb.  Pr.  N.  S. 
(N.   F.)  409. 

The  liability  of  the  common  carrier  is 
fixed  by  accepting  the  property  to  be  trans- 
ported, and    the   acceptance    is  complete 
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wlienever  the  property  comes  into  his  pos- 
session with  his  assent.  Tlie  signing  a  bill 
of  lading  is  only  evidence  of  possession  and 
may  be  shown  by  other  testimony.  Illinois 
C.  K.  Co.  V.  Smyser,  38  ///.  354. 

The  relation  of  shipper  and  common  car- 
rier docs  not  begin  until  the  shipper  sur- 
renders control  and  the  carrier  assumes 
control  over  the  goods.  But  such  relation 
will  be  deemed  to  have  commenced  where 
the  carrier  accepts  possession  of  the  goods, 
though  it  be  on  a  day  when  it  had  adver- 
tised that  it  would  not  receive  goods  of  that 
kind.  Reed  v.  Philadelphia,  IV.  <S-  B.  Ji. 
Co.,  3  Houst.  (Del.)  176. 

A  common  carrier  is  not  liable  for  a  loss 
of  goods  unless  they  have  been  delivered  to 
it  for  transportation  and  according  to  an 
established  custom.  The  delivery  must  be 
to  an  employe  of  the  company  who  was 
authorized  to  receive  goods  and  not  to  one 
who  was  employed  for  other  purposes. 
Gleason  v.  Goodrich  Tramp.  Co.,  32  Wis. 
85.— Quoting  Tower  v.  Utica  &  S.  R.  Co.. 
7  Hill  (N.  Y.)  48. 

73.  Liability  between  time  of  re- 
ceipt and  of  sliiiinient.* — If  a  common 
carrier  receives  goods  into  his  own  ware- 
house for  the  accommodation  of  himself 
and  his  customers,  so  that  the  deposit  there 
is  a  mere  accessory  to  the  carriage,  and  for 
the  purpose  of  facilitating  it,  his  liability  as 
a  common  carrier  begins  with  the  receipt  of 
the  goods.  Clarke  v.  Needles,  25  Pa.  St. 
338.  White  V.  Goodrich  Transp.  Co.,  46 
Wis.  493,  21  Am.  Ky.  Rep.  398. 

The  liability  of  railroad  corporations  as 
common  carriers  terminates  when  the  goods 
transported  are  unladen  from  the  cars  and 
placed  on  the  platform  or  in  the  depot  in  a 
position  to  be  received  and  taken  away  by 
the  owner;  but  a  similar  rule  does  not  pre- 
vail before  the  goods  are  laden  on  tiie  cars. 
In  the  reception  of  goods  the  company  ma/ 
be  liable  as  a  carrier  between  the  time  the 
goods  are  received  for  shipment  and  the 
time  that  they  are  laden  on  the  cars.  Fitch- 
burg  &*  W.  R.  Co.  V.  Hanna,  6  Gray  {Mass.) 
539- 

74.  When  liability  attaches  from 
time  of  delivery  to  Marehousenian. 
— A  common  carrier's  liiibility  for  cotton 
begins  upon  its  delivery  to  a  warehouseman 
for  compression  for  shipment,  where  by  con- 
tract, express  or  implied,  the  carrier  has 

*  See  also  post,  06. 


autiiorized  the  warehouseman  to  receive 
cotton  for  him  at  the  warehouse  and  give 
receipts  therefor  to  owners,  and  to  insure  it 
for  the  carrier's  benefit,  and  to  hold  and 
compress  it  for  sliipment  by  the  carrier,  the 
latter  giving  out  bills  of  lading  to  owners 
before  taking  actual  custody  of  the  cotton, 
upon  presentation  of  the  warehouseman's 
receipts.  Deiiiiitg  v.  Merchants'  C.-P.  &-  S. 
Co.,  90  Tenn.  306,  17  S.  W.  Rep.  89. 

75.  Delivery  must  be  for  immedi- 
ate shipment. — If  a  common  carrier  re- 
ceives goods  into  his  own  warehouse  for 
the  accommodation  of  himself  and  his  cus- 
tomers, so  that  the  deposit  is  a  mere  acces- 
sory to  the  carriage,  and  for  the  purpose  of 
facilitating  it,  his  liability  as  a  carrier  will 
commence  with  the  receipt  of  the  goods ; 
but  if  the  goods  are  not  ready  for  imme- 
diate transportation  until  something  further 
is  done,  or  further  directions  are  given  by  the 
owner,  the  carrier  will  be  responsible  only 
as  a  warehouseman.  Judson  v.  Western  R. 
Co.,  4  Allen  (Mass.)  520.  Barron  v.  El- 
dredge,  100  Mass.  455. — Distinguished  in 
Rogers z/.  Wheeler,  52  N.Y.262. — Basnight  v. 
Atlantic &*N.  C.  R.  Co.,  \\\  N.  Car.  592, 16 S. 
E.  Rep.  323.  Pittsburgh,  C.  &»  St.  L.  R.  Co. 
V.  Barrett,  3  Am.  &*  Eng,  R,  Cas.  256,  36 
Ohio  St.  448. 

If  goods  are  delivered  to  a  company  for 
transportation  without  more,  the  liability  of 
the  carrier  attaches,  and  this  means  an  in- 
surance, a  responsibility  for  every  loss,  save 
only  such  as  result  from  the  acts  of  God  or 
the  public  enemy;  but  if  the  delivery  is  for 
storage  for  a  certain  or  indefinite  time,  the 
carrier  becomes  a  mere  depositary  or  bailee 
until  the  appointed  time  has  expired.  Greg- 
ory v.  Wabash  R.  Co.,  46  Mo.  App.  574. — 
Reviewed  in  Good  bar  v.  Wabash  R.  Co., 
53  Mo.  App.  434. 

Where  goods  are  delivered  to  a  carrier  to 
be  kept  in  his  warehouse  until  further 
orders,  the  liability  of  carrier  will  not 
attach  until  further  orders  are  given  to 
ship;  but  when  this  is  done,  the  responsi- 
bility of  the  carrier  attaches  at  once.  The 
test  of  whether  he  is  acting  as  a  warehouse- 
man or  as  a  common  carrier  is  whether  the 
goods  have  been  delivered  for  the  purpose 
of  immediate  transportation  without  further 
orders  or  not.  Wade  v.  Wheeler,  3  Lans. 
(N.  Y.)  201.— Quoting  Coyl  v.  Western  R. 
Corp.,  47  Barb.  (N,  Y.)  152. 

7«.  Liability  may  attach  before  or 
withont  a  bill  of  lading.  —  Where  a 
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shipper  of  goods  undertakes  to  hold  a  car- 
rier to  its  common -law  liability,  it  is  not 
necessary  to  prove  that  goods  were  shipped 
under  a  written  contract.  In  the  iijsciice 
of  the  latter  the  law  implies  an  obligation 
upon  the  ])art  of  the  carrier  to  safely  carry 
and  deliver  the  goods  in  good  condition. 
Kiibens  v.  Ludgate  Hill  Steamship  Co.,  20  A\ 
V,  Supp.  481. — Quoting  Cragin  v.  New 
York  C.  R.  Co..  51  N.  Y.  bi.— Aiken  v.  Chi- 
cago,  B.  6-  Q.  A\  Co. ,  25  A//i.  &-  Eiig.  K.  Cas. 
377,68  /07va  363,  27  A\  IV.  Rep.  281. 

No  bill  of  lading  is  necessary  to  create 
the  liability  of  common  carrier.  The  mere 
reception  of  goods  for  the  purpose  of  trans- 
pcjrting  them  is  suflicient.  So  where  goods 
are  delivered  to  a  carrier  marked  with  the 
name  and  address  of  the  consignee  thereon, 
the  common-law  liability  of  the  carrier  at- 
taches, though  the  shippers  go  away  with- 
out any  special  contract  for  the  transporta- 
tion. Sheltonv.  Merchants'  Despatch  Tramp. 
Co.,^/.&-S.{N.Y.)S27. 

A  carrier  is  liable  for  damage  to  goods 
from  the  time  they  are  received  for  ship- 
ment, and  not  from  the  date  of  the  bill  of 
lading  only;  and,  if  the  evidence  is  conflict- 
ing, it  is  for  the  jury  to  determine  whether 
or  not  the  goods  were  actually  received  be- 
fore the  bill  of  lading  issued.  St.  Louis,  A. 
&>  T.  R.  Co.  v.  Neel,  55  Am.  ^^  Eiig.  R.  Cas. 
428,  56  Ari'.  279,  19  .S".   JV.  Rep.  963. 

Where  a  railroad  company  furnishes  a 
car  for  the  purpose  of  being  loaded,  and  as- 
sents to  the  placing  of  goods  therein,  the 
goods  are  as  much  in  the  possession  of  the 
company  as  if  they  had  been  delivered  in 
its  warehouse  for  shipment,  and  the  com- 
pany is  liable  where  they  are  thereafter  de- 
stroyed by  fire,  though  it  occurs  before  a 
bill  of  lading  has  been  signed.  The  liability 
of  the  carrier  attaches  from  the  time  of  ac- 
cepting the  goods  for  transportation,  /lli- 
fwis  C.  R.  Co.  v.  Sniyscr,  38  ///.  354. — Dis- 
TiNGUiSHKD  IN  Toledo,  W.  &  W.  R.  Co.  v. 
Gilvin,  81  III.  511. 

While  the  statute  makes  it  the  duty  of 
common  carriers  to  give  receipts  for  mer- 
chandise delivered  to  them  for  transporta- 
tion, their  failure  to  do  so  cannot  vary  their 
liability  if  delivery  is  satisfactorily  shown. 
Montgomery  <S>»  E.  R.  Co.  v.  Kolh,  18  Am.  &* 
Eng.  R.  Cas.  512,  73  Ala.  396,  49  Am.  Rep. 

54- 

77.  Liability  as  to  bill  of  lading 
under  Texas  statntc. — Tex.  Rev.  St., 
art  277,  provides  that  the  duties  and  liabili- 


ties of  carriers  shall  be  the  same  as  at  com- 
mon law,  except  where  otherwise  provided. 
A  clause  in  ariicic  283  proyides  that  the 
trip  or  voyage  shall  commence  from  the 
time  of  signing  tiie  bill  of  lading,  and  the 
liability  of  the  carrier  sliall  attach  as  at 
common  law  from  and  after  such  signing, 
J/eltl,  under  these  provisions,  that  the  lia- 
bility of  a  railroad  company  as  a  common 
carrier  had  not  attached  at  all  where  cot- 
ton was  delivered  on  its  platform  to  be 
shipped  but  which  was  destroyed  by  fire 
before  any  bill  of  lading  had  been  signed. 
If  the  company  was  liable  at  all  it  was  as 
warehousemen.  Missouri  Pac.  R.  Co.  v. 
Douglas,  16  Am.  &•  Eng.  R.  Cas.  98,  2  Tex. 
App.  (Civ.  Cas.)  32. 

If  the  company  has  a  depot  or  ware- 
house for  storing  goods,  it  is  responsible 
for  all  goods  in  its  care,  as  warehouseman, 
until  the  commencement  of  the  trip  or 
voyage ;  and  the  trip  or  voyage  is  not  to 
be  considered  as  having  commenced  until 
the  signing  of  the  bill  of  lading.  A/is.u>i/ri 
Pac.  R.  Co.  v.  Douglas,  16  Am.  <^  Eng.  R. 
Cas.  98,  2  Tex.  App.  {Civ.  Cas.)  32. 

A  custom  cannot  change  or  modify  the 
plain  provisions  of  a  statute.  So  it  is  not 
competent  to  prove  a  custom  by  which  a 
carrier  received  goods  on  its  platform,  and 
became  liable  for  the  same  without  signing 
a  bill  of  lading.  Missouri  Pac.  R.  Co.  v. 
Douglas,  ]6  Am.  <S-»  Eng.  R.  Cas.  98,  2  Tex, 
App.  (Civ.  Cas.)  32. 

Liability  as  a  common  carrier  does  not 
attach  until  a  bill  of  lading  is  given,  or  until 
the  goods  have  been  delivered  to  and  re- 
ceived by  the  carrier.  Texas  &^  P.  R.  Co.  v. 
JVheat,  2  Tex.  App.  (Civ.  Cas.)  146. 

Tex.  Rev.  St.  art.  283,  providing  that 
the  trip  or  voyage  shall  be  commenced  from 
the  time  of  signing  a  bill  of  lading,  and 
the  liability  of  the  common  carrier  shall 
attach,  as  at  common  law,  from  and  after 
such  signing,  does  not  prevent  such  liability 
from  attaching  before  a  bill  of  lading  is 
signed,  as  a  bill  of  lading  is  not  necessary 
to  create  the  relation  of  carrier  and  shipper. 
East  Line  &>  R.  R.  R.  Co.  v.  /Jail,  64  Tex. 
615.—  Rkviewed  in  Gulf,  C.  &  S.  F.  R.  Co. 
z'.  Trawick,  80  Tex.  270. 

78.  Liability  where  shipper  loads 
or  assists.— The  liability  of  a  common 
carrier  of  goods  and  merchandise  attaches 
when  the  property  passes,  with  his  assent, 
into  his  possession,  and  is  not  affected  by 
the  kind  of  carriage  in  which  it  is  trans- 
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ported,  nor  by  the  fact  tliat  the  carriage  is 
loatlod  by  the  owner.  The  common  carrier 
is  an  insurer  of  the  property  carried,  and  the 
duty  rests  upon  liim  to  see  that  the  pacicing 
and  conveyance  are  such  as  to  secure  its 
safety.  Hannibal  &*  St.  J.  R.  Co.  v.  Swift, 
12  Wall.  {U.  S.)  202,  I  Am.  Ky.  Rep.  434-— 
Approving  Maiiory  v.  Tioga  R.  Co.,  39 
Barb.  (N.  Y.)  a88. 

The  duty  of  loading  freight  delivered  to 
and  accepted  by  a  railroad  company  for 
transportation  over  its  road  rests  primarily 
upon  the  company.  London  6f  L.  F.  Ins.  Co. 
V.  Rome,  IV.  &*  O.  R.  Co.,  52  N.  V.  S.  R. 
581,  68  Hun  598,  23  A^.  V.  Supp.  231. 

Though  the  owner  of  property  be  charged 
with  loading  and  unloading  on  the  cars,  if 
he  does  it  negligently,  still  the  carrier  is 
not  relieved  from  liability  for  an  injury  that 
results  from  the  manner  of  moving  the  cars, 
if  the  injury  be  one  which  was  likely  to  re- 
sult. Doan  V.  St.  Louis,  K.  &*  N.  IV.  R. 
Co.,  38  Mo.  A  pp.  408. 

Where  a  truckman  is  employed  to  deliver 
heavy  freight  at  a  railroad  station,  his  lia- 
bility ends  and  that  of  the  company  begins 
whenever  the  com[)any's  agents  assume  the 
care  and  custody  of  it,  which  is  to  be  de- 
termined by  the  jury  ;  and  the  fact  that  the 
truckman  assists  in  loading  it  on  a  car  will 
not  continue  the  shipper's  liability  where 
the  mode  of  loading  is  provided  by  the 
company  and  the  loading  is  being  superin- 
tended by  the  company's  agent.  Mcrritt  v. 
Old  Colony  &*  N.  R.  Co.,  11  Allen  {Mass.) 
80. 

The  carrier's  relation  to  heavy  freight  is 
not  changed  by  a  rule  requiring  shippers  to 
load  it  upon  the  cars.  So  where  lumber 
had  been  delivered  for  shipment,  but  was 
destroyed  while  waiting  for  cars,  and  where 
the  owner  had  a  hand  ready  to  load  it  when 
the  cars  should  be  furnished,  but  where  it 
was  destroyed  by  fire,  the  question  of 
whether  the  property  had  come  to  the  pos- 
session of  the  company  as  a  common  car- 
rier was  properly  submitted  to  the  jury. 
London  &*  L.  F.  Ins.  Co.  v.  Rome,  W.  &^  O. 
R.  Co.,  52  N.  V.  S.R.  581,68 //««  598,  23  A^, 
V.  Supp.  231. 

Where  it  is  a  custom  for  shippers  of 
peaches  to  furnish  hands  for  the  purpose  of 
loading  them  for  shipment,  and  the  custom 
has  been  acquiesced  in,  a  shipper  cannot 
recover  from  the  company  the  cost  of  hiring 
such  hands.  Reed  v.  Philadelphia,  W.  &* 
B.  R.  Co.,  3  Houst,  {Del.)  176. 


Plaintiff's  assignors,  hay  dealers,  in  ac- 
cordance with  a  rule  of  defendant  railroad 
company,  were  accustomed  to  unload  their 
hay  into  defendant's  freight-house  and  then 
to  load  it  on  the  cars  for  transportation. 
Though  frequently  requested,  defendant 
failed  to  furnish  cars  sufficient  to  transport 
the  hay  as  fast  as  it  was  delivered,  and  it 
accumulated  until  the  freight-house  was 
full.  The  agent  of  plaintiffs  assignors 
thereupon  notified  persons  supplying  them 
with  hay  not  to  deliver  any  more,  as  there 
was  no  room  for  it ;  but  defendant's  agent 
told  them  he  would  find  room  for  it,  and 
had  the  hay  subsequently  delivered  placed 
in  an  open  shed.  Defendant  had  general 
orders  to  ship  the  hay  as  fast  as  it  could  be 
loaded  on  "the  cars.  Held,  that  nothing 
further  being  required  to  prepare  the  hay 
for  transportation,  and  no  further  orders 
being  necessary  to  enable  defendant  to  for- 
ward it,  defendant's  liability  therefor,  as 
soon  as  delivered  at  the  freight-house,  was 
that  of  a  common  carrier,  and  not  that  of  a 
warehouseman.  London  &*  L.  F.  Ins.  Co.  v. 
Rome,  IV.  (S-  O.  R.  Co.,  23  A^.  Y.  Supp.  231, 
68  Hun.  598,  52  N.   Y.  S.  R.  581. 

I).  When  Liability  Terminates.* 

79.  Geiicrally.f  —  A  common  carrier 
who  has  performed  his  contract  for  the  car- 
riage of  goods  will  still  remain  liable  for 
their  care  and  custody  until  he  has  deliv- 
ered or  offered  to  deliver  them  to  the  owner, 
or  done  what  the  law  esteems  equivalent  to 
a  delivery.  Smith  v.  Nashua  6^  L.  R.  Co., 
27  A^.  H.  86. — Distinguished  in  Francis  z/, 
Dubuque  &  S.  C.  R.  Co.,  25  Iowa  60.  Re- 
viewed in  Brown  v.  Grand  Trunk  R.  Co., 
54  N.  H.  535. 

The  liability  of  a  railroad  company  as  a 
common  carrier  does  not  extend  over  the 
whole  time  of  the  existence  of  their  lien 
for  freight.  Spears  v.  Spartanburg,  U.  &^ 
C.R.  Co.,  II  So.  Car.  158. 

Evidence  of  the  usage  of  business  in  the 
vicinity  may  be  received  to  show  when  the 
liability  of  common  carriers  ceases,  as  well 
as  when  it  commenced.  Farmers'  &^  M. 
Bank  V.  Champlain  Transp.  Co.,  16  Vt.  52. 
—Reviewing  Gibson  v.  Culver,  17  Wend. 
(N.  Y.)  305. 

*  See  also  post,  83:{-301. 

fWhen  railroad's  liability  as  common  carrier 
ceases,  see  note,  21  Am.  &  Eng.  R.  Cas.  147; 
i6  /(/.  272;  7  Am.  Rep.  591;  10  L.  R.  A.  417;  17 
Id.  6gi, 
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VVIicn  the  duly  of  a  common  rarricr  as 
to  the  delivery  of  fiei^hl  hii!^  ended,  no 
custom  or  ])racliee  (if  his  servants  in  assist- 
in^{  eoiisi^nces  in  moving  or  loading  their 
goods  can  allect  llie  principal.  Jtii<cll  v. 
ihiiiii/  Trunh  R.  Co.,  55  X.  II.  CS4,  ri  .-/w. 
J<y.  Rip.  496. 

KO.  H'lit'ii  i-ai'i'ird  <«»  place  of  (Icn- 
tiiiatioii. — Tile  respDiisibniiy  of  a  carrier 
commences  willi  tiie  deliveiy  of  >,'oods  to 
it  and  continues  until  their  delivery  at  their 
destination.  Soiitlifrn  Exp.  Co.  v.  AWiVm', 
36  Uii.  635.  Central  R.  &»  li.  Co.  v.  ^litilcr- 
soii,  58  (.ill.  393,  \(iAm.  Ry.  Ri-p.  85.  Soiit/i- 
II It  l-'..\p.  Co.  V.  l-'.7>eiett,  37  C,a.  688. 

HI.  WIm'ii  ciirricd  to  placo  ot'tlrs- 
tiiia(i«»ii  and  unloaded. — The  question 
when  tiie  transit  is  terminated,  so  that  the 
duty  and  responsibility  of  the  carrier  as 
such  is  ended,  is  ordinarily  one  of  fact,  rest- 
ing iillogether  in  proof,  to  be  determined 
by  the  jury,  with  reference  to  the  mode  of 
transportation,  the  terms  of  the  contract, 
tlie  ordinary  and  reasonal)le  course  of  bus- 
iness at  the  place  of  destination,  and  other 
attending  circumstances.  In  the  absence  of 
a  special  contract  varying  his  liability,  a 
common  carrier  stands  in  the  situation  of 
an  insurer  of  the  propr  .ty  entrusted  to  him, 
and  is  answerable  for  every  loss  or  damage 
happening  to  it  while  in  his  custody  as  such 
carrier,  by  whatever  cause  occasioned,  un- 
less it  be  by  the  act  of  God  or  of  the  public 
enemy.  And  the  duty  assumed  by  him 
on  a  Jine  of  railway  is  to  carry  the  goods 
safely  to  the  place  of  destination  and  there 
discharge  them  on  the  platform  or  other 
suitable  place,  so  as  to  put  them  in  readi- 
ness for  convenient  delivery  to  the 
consignee  or  party  entitled  to  them.  Blu- 
nieiit/tal  v.  Brainerd,  38  Vt.  402. — Not 
FOLLOWED  IN  Leavcnworth,  L.  &  G.  R.  Co. 
V.  Maris,  16  Kan.  333. 

It  is  the  duty  of  a  carrier  immediately 
upon  the  arrival  of  goods  at  their  place  of 
destination  to  deliver  them  to  the  owners 
or  deposit  them  in  a  freight  or  warehouse, 
and  such  deposit  constitutes  a  constructive 
delivery,  and  the  carrier's  responsibility  as 
such  is  terminated  and  its  liability  as  ware- 
houseman immediately  commences.  Ses- 
sions \.  Western  R.  Corp.,  16  Gray  (A/a.is.) 
132.  Greg^g^  v.  ///ino/s  C.  R.  Co.,  147  ///.  550, 
35  N.  E.  Rep.  343. 

The  liability  of  a  common  carrier  by 
railway,  as  such,  is  not  terminated  until  the 
goods  are  unloaded  from  the  car  and  placed 


in  store.  It  does  not  terminate  upon  the 
arrival  of  the  car  containing  the  goods  at 
the  |)lace  of  destination  and  the  placing  of 
such  car  inside  the  carriei's  freight  dei)ol, 
and  if  the  goods  are  destroyed  by  lire  while 
so  placed  in  the  freight  depot  the  carrier  is 
liable.  C/iiiai;o  &"  A'.  W.  R.  Co.  v.  RensAy, 
69  ///.  630.-- l'()LL()\viN(;  I'(jrter7'.  Chicago 
&  U.  I.  K.  Co..  20  111.  407. 

Defendants  received  2000  bundles  of 
hoo|)  iron  to  be  carried  to  London  and  de- 
livered at  their  station  thereto  the  plaintilT. 
On  its  arrival,  the  jilaintilTs  having  no  agent 
in  L<jndon  and  living  in  Montreal,  defenfl- 
ants  sent  to  them  their  advice  notes  of  the 
arrival  and  unloaded  the  iron  in  their  yard, 
where  it  remained  for  nearly  three  weeks 
and  was  injured  by  rust  and  exposure. 
/Ml/,  that  the  defendants  were  not  liable. 
//a//  V.  Gruiii/  Trunk  R.  Co.,  34  U.  C.  Q.  li. 
517.— Quoting  Inman  v.  Huflalo  &  L.  H. 
K.  Co.,  7  U.  C.  C.  P.  325. 

Eighteen  bundles  were  missing,  and  de- 
fendant's ofTicers,  not  having  checked  the 
number  taken  out  of  the  cars,  could  only 
say  that  if  the  2000  bundles  arrived  there 
it  was  all  placed  in  the  yard  and  must  have 
been  stolen  from  there.  Helil,  that  the  de- 
fendants were  liable  for  the  eighteen  bun- 
dles.   Hall  \.  Grand  Trunk  R.  Co.,  34  U.  C. 

Q.  n.  517. 

Defendants  as  common  carriers  undertook 
to  carry  goods  of  plaintiff.  Upon  arrival 
at  their  destination,  the  custom  duties  not 
having  been  paid  and  no  one  being  in  readi- 
ness to  receive  them,  they  were  placed  in  a 
bonded  warehouse  and  whilst  there  were 
destroyed  by  fire.  Held,  that  defendants 
were  not  liable  for  their  loss,  and  that  their 
duty  as  common  carriers  was  ended  on  the 
deposit  of  the  goods  in  the  bonded  ware- 
house. Inman  v.  Buffalo  &*  L.  H.  R.  Co.,  7 
U.  C.  C.  P.  325.— Following  O'Neill  v. 
Great  Western  R.  Co.,  7  U.  C.  C.  P.  203. 

82.  WluMi  notice  to  coiisif^nee  of 
arrival  i8  required.*— The  liability  of  a 
common  carrier  continues  until  notice  is 
given  to  the  consignee  of  the  arrival  of  the 
goods,  and  for  a  reasonable  time  thereafter 
for  removing  them.  Solomon  v.  Philadel- 
phia &*  N.  V.  E.  S.  Co.,  2  Daly  {N.  V.)  104. 
Dunham  v.  Boston  &^  A.  R.  Co.,  46  Hun  (N. 
v.)  245,  II  A'.  Y.  S.  R.  472.— Approving 
Wood  V.  Milwaukee*  St.  P.  R.  Co.. 27  Wis. 
541 ;  Louisville,  L.  &  G.  R.  Co.  7>.  Maris,  16 


See  also  post,  221-235. 
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Kan.  333.  Fui.l.iiw  ING  Faulknur  ?'.  Hart, 
S2  N,  Y.  413.  Nnr  Koi.i.owiNc;  Norway 
Plains  Co.  v.  Mosloii  i*i;  M.  K.  Co,,  i  Gray 
(Mass.)  263;  Kite  V.  Hart.  118  Mass.  201  ; 
Kcecl  V.  Kicliardsoi).  yti  Mass.  216. 

It  Is  not  lu'ccssaiy  liiat  a  carrier  by  rail- 
way should  I'itiu.T  nivu  notice  to  tiie  con- 
signee of  the  arrival  of  the  j-oods  or  n)akc 
actual  delivery  of  them,  in  (jrder  that  tiie 
li.iliility  of  the  carrier  shall  cease  after  a 
reasonable  lime  for  the  owner  to  attend  and 
remove  the  goods.  JifffisonvilU  1\.  Co.  v. 
L'li-Vflaiui,  2  />'«.<//  (A>.)  46S.  S/)i(irs  v.  S/inr- 
t anbury,  U.  (S^•  C.  R.  Co.,  1 1  Ma.  Car.  1 58. 

A  common  carrier  remains  liable  until  the 
actual  delivery  of  the  goods  to  the  c(jn- 
signee,  or,  if  the  course  of  business  is  such 
that  the  delivery  is  not  made  to  the  con- 
signee, his  liability  continues  until  notice 
of  the  arrival  of  the  goods  be  given.  It  is 
competent,  however,  for  the  carrier  to  prove 
a  uniform  usage  and  course  of  business  to 
leave  the  goods  at  the  usual  stopping-places 
in  the  towns  to  which  the  goods  are  directed 
without  notice  to  the  consignee;  and  if 
such  usage  be  shown,  of  so  long  continuance, 
uniformity,  and  notoriety  as  to  justify  a  jury 
in  finding  that  it  was  known  to  the  plaintiff, 
the  carrier  will  be  discharged.  Gibson  v. 
Culver,  \7\Vend.  (N.  Y.)  305. — Followkd  in 
Schroeder  ji.  Hudson  River  R.  Co.,  5  Duer 
(N.  Y.)  55.  Rkviewkd  in  Rawson  ?/.  Hol- 
land, 59  N.  Y.  611  ;  Farmers'  &  M.  Bank  v. 
Champlain  Transp.  Co.,  16  Vt.  52. 

Under  Texas  Rev.  St.  art.  281,  282,  pro- 
viding that  the  liability  of  a  common  car- 
rier shall  continue  until  a  delivery  of  the 
goods,  unless  he  has  used  due  diligence  to 
notify  the  consignee,  who  does  not  take 
them  away,  a  carrier  by  rail  remains  liable 
as  a  common  carrier  for  goofis  left  in  its 
cars,  even  though  a  third  person  has  agreed 
to  unload  them  for  the  consignee,  in  the  ab- 
sence of  any  agreeme.'t  to  receive  the  goods 
on  the  cars.  Missouri  Pac.  R.  Co.  v.  Haynes, 
37  Am.  &*  Eng.  R.  Cas.  645,  72  Tex.  175,  10 
5.   W.  Rep.  398. 

Plaintiff  delivered  to  defendants,  as  com- 
mon carriers,  goods  to  be  conveyed  from 
the  Suspension  Bridge  to  Toronto.  Plain- 
tiff on  July  24,  1856,  received  a  notice  that 
"the  undermentioned  goods  consigned  to 
you  have  arrived  here  this  day.  We  will 
thank  you  to  send  for  them  as  soon  as  pos- 
sible, as  they  remain  here  at  your  risk  and 
expense."  The  goods  were  spring  goods, 
which  had  arrived  on  April  5  and  on  March 


II,  and  being  unsalable  at  the  time  of  re- 
CL'i|)t  of  notice,  plaintiff  refusi;d  to  take 
ihcm,  //(■/(/,  that  tin;  goods,  being  bonded 
goods,  subject  to  duty,  and  defendants  hav- 
ing conveyed  them  within  a  reasonable 
time  to  their  |)lacesof  declination,  they  wen; 
not  bound  to  give  notice  of  their  arrival 
tluirc  and  their  duty  iis  common  carriers 
had  ceased.  OWeill  v.  (.hint  Wisltrn  R. 
Co.,  7  U.C,  C.  I*.  203.— Ai'i'UoviNc;  Howie 
V.  HulTalo  &  H.  k  (i.  R.  Co.,  7  U.  C.  C.  P. 
lyi.— Foi-l.owKl)  IN  111  man  7'.  BulTalo  cS:  L. 
H.  R.  Co.,  7  U.  C.  C.  P.  325. 

8f't.  AVIicii  coiiNif^iioo  <'iititI(Ml  to 
rcasoiiablv  time  atlt'i*  arrival  for 
removal.* — The  extraordinary  liat)ility  of 
a  railroad  company  as  carrier  of  goods  ex- 
tends, not  merely  to  the  termination  of  the 
actual  transit  of  the  goods  to  the  place  of 
destination,  but  also  until  the  consignee  has 
a  reasonable  time  thereafter  to  inspect  the 
goods  and  remove  them  in  the  usual  hours 
of  business  and  in  the  ordinary  course  of 
business.  Leavenworth,  L.  &'  Li.  R.  Co.  v. 
Maris,  16  h'an.  333.— Following  Moses  7/. 
Boston  &  M.  R.  Co.,  32  N.  H.  523.  Not 
FOLLOWING  Norway  Plains  Co.  7'.  Boston 
&  M.  R.  Co.,  I  Gray  (Mass.)  263;  McCarty 
V.  New  York  &  E.  R.  Co.,  30  Pa.  St.  253; 
Francis  v.  Dubuque  &  S.  C.  R.  Co.,  25  Iowa 
60;  Bansemer  v.  Toledo,  W.  &  VV.  R.  Co., 
25  Ind.  434;  Cincinnati  &  C.  A.  L.  R.  Co. 
V.  McCool,  26  Ind.  140;  Chicago  &  A.  R. 
Co.  7'.  Scott,  42  111.  133;  Fenner  v.  Buffalo 
&  S.  L.  R.  Co.,  44  N.  Y.  505  ;  Zinn  v.  New 
Jersey  Steamboat  Co.,  49  N.  Y.  442 ;  Wood 
7>.  Crocker,  18  Wis.  345  ;  Derosia  v.  Winona 
&  St.  P.  R.  Co.,  18  Minn.  133;  Morris  &  E. 
R.  Co.  V.  Ayers,  29  N.  J.  L.  393 ;  Blumen- 
thal  V.  Brainerd,  38  Vt.  413;  McMillan  v, 
Michigan  S.  &  N.  I.  R.  Co.,  16  Mich.  79; 
Jeffersonville  R.  Co.  v.  Cleveland,  2  Bush 
(Ky.)  468;  Hilliard  v.  Wilmington  &  W. 
P.  Co.,  6  Jones  (N.  Car.)  343.— Approved 
IN  Dunham  v.  Boston  &  A.  R.  Co.,  46  Hun 
(N.  Y.)  245,  II  N.  Y.  S.  R.  472. 

Where  goods  are  carried  to  their  place  of 
destination  within  a  reasonable  time,  in  the 
absence  of  proof  to  the  contrary,  the  pre- 
sumption is  that  they  are  ready  for  delivery 
at  any  time  after  they  are  received  at  the 
depot ;  and  where  they  are  held  a  reasonable 
time  the  liability  of  the  company  as  a  com- 
mon carrier  ceases,  and  if  they  be  burned  in 
its  warehouse  it  is  not  liable  except  as  ware- 

*  See  also  post,  206. 
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housemen,     Lemkc  v.  C/iUitf^o,  ,1/.  il^  .SV.  /'. 
A'.  Co.,  y)  Wis.  44y,  13  .lin.  Ky.  Rif>.  4U). 

WlitTc  fri'i^jhi  is  ciirried  hy  rail  and  placed 
on  a  whar(  where  the  owners  arc  unable  lo 
^et   it   for  several  days   hy   reason   of  the 
freinlil  beinjj;  so  pWK  ed  that  it  is  impossible 
to    reiicli    it,  and   where    it   is  dama};ed  by 
ruin,  tlic  company  is  liable  either  as  a  com- 
mon carrier  or  as  warehouseman.     If  the  jury 
believe   thai  a    reasonable    lime    luul    not 
clapseil  after  notice  10  the  consij,'nees  of  its 
arrival,  then  the  com|)any  is  liable  as  a  com- 
mon carrier;  and  even  if  sucli  rcasoiuible 
time  had  elapsed,  if  nenliKence   be  proven, 
it  is  liable  as  warehouseman.     Goodiuin  v 
lUiliimore  i»*  O.  A'.  Co.,  58  /iiirfi.  [.W  )',)  195  ; 
riTersi-ii  in  50  A',   J',  154. 

K4.  ICiiIcM  r<»r  <l«>t<>riiiiiiiii);  what  i.s 
a  r«>aN<>iiiibl«>  tiiiH'— AVIicii  ior  the 
jury. — The  (iiiolion  of  whether  a  con- 
signee has  had  a  reasonable  time  in  whirli 
to  remove  floods  ;dler  their  arrival  at  the 
plare  o(  destination  is  a  ()iirsii()n  for  the 
jury  if  there  be  a  confhcl  of  evidence  as  to 
the  material  facts,  or  when  llie  facts  are 
cioublfui;  but  if  the  evidence  is  undisputed, 
or  the  facts  few  ,nui  simple,  the  question  <jf 
what  is  a  reasonable  time  may  be  decided 
by  the  <  ourt.  Lemke  v.  Chicago,  M.  ^S^•  St, 
r.  h\  CiK,  39  Wis.  449,  13  ^hii.  Ay.  AV/».  406. 
What  is  a  reasonalilc  lenj^th  (jf  lime  is  a 
question  for  the  jury,  to  be  determined  from 
the  facts  of  each  case.  This  rule  is  in  no 
way  alTected  by  a  provision  in  the  bill  of 
ladin>;  that  the  goods  are  to  be  delivered  at 
the  company's  depf)t.  J.ain/i  v.  Camden  &* 
A.  R.  i5-  T.  Co.,2  Daly  A'.  Y.  454,-guALl- 
KViNc;  Koth  V.  HufTalo  &  S.  L.  R.  Co.,  34 
N.  Y.  553. 

In  determining  what  is  a  reasonable  time, 
the  fact  that  the  goods  did  not  arrive  on 
time,  and  when  the  consignee  expected 
them,  must  be  considered,  especially  where 
it  appears  that  he  called  frequently  for  the 
goods  about  the  lime  they  should  have  ar- 
rived, but  received  no  information  as  to 
when  they  were  expected.  Jcffcrsotiville 
K.  Co.  V.  Cltveland,  2  Bus/i  (Ay.)  468. 

This  reasonable  time  is  not  a  time  vary- 
ing with  the  distance,  convenience,  or  neces- 
sities of  the  consignee,  but  is  such  time  as 
would  enable  a  person  living  in  the  vicinity 
of  the  place  of  delivery,  in  the  usual  course 
of  business  and  within  the  ordinary  hours 
of  business,  to  inspect  the  goods  and  take 
them  away.  Leavenworth,  I..&*  G.  R.  Co. v. 
Maris,  16  Kan.  333.     Wood  v.  Crocker,  18 


Wis.  345,— DisAl'i'KoviNd  Norway  Plains 
Co.  T'.  Uoston  iS:  M.  K.  Co.,  i  (iray  (Mass.)  263. 
Fol.l.DWiN'c;  Moses  t.  Ilosion  Ik.  M.  K.  Co., 
33  N.  H.  523. — Moses  V.  A'ostoH  &•  J/.  A'. 
Co.,  32  A".  J/.  523.~N(>T  iDM.owINd  Nor- 
way I'lains  Co.  71.  Uoston  i^  M.  H.  ("o,,  i 
Cray  (Mass.)  263.— i)isriN(,t  isiii.ii  in  Ar- 
thur z'.  St.  Paid  X-  I).  K.  Co.,  32  Am.  A 
Eng.  R.  Cas.  449,  38  Minn.  95,  35  N.  W.  Rep. 
718.  Kxi'i.AlNi'.i)  IN  Chicago  &  N.  \V.  H. 
Co.  7'.  Sawyer,  r)9  111.  285,  Foii.oWKU  in 
Columbus  &  \V.  R.  Co.  t.  Ludden,  89  Ala. 
612  ;  Leaven wortli,  L.  \'  C.  R.  Co.  v.  Maris, 
if)  Kan.  333:  lelTersonviUe  R.  Co.  t.  Cl(\e- 
land.  2  iUish  (Ky.)468;  Wood  7'.  Ciocker, 
18  Wis.  345.  RiAiKWKi)  IN  Harlmaiin  v. 
Louisville  iV  N.  R.  Co.,  39  Mo.  A|)p.  88. 

85.  WIm'II  lor  ilw  I'Oiirt.— The  com- 
mon-law liability  of  carriers  remains  until 
the  consignee  has  had  a  reasonable  time  in 
which  to  remove  goods  after  their  arrival  at 
tile  ()lace  of  destination.  What  is  a  reason- 
able lime  is  a  cpiestion  f)f  law  where  there  is 
no  dispute  as  to  the  facts;  and  if  tlie  case 
be  sid)milted  to  the  jury  where  there  is  no 
dispute  as  to  the  facts,  and  tliey  find  con- 
trary to  the  law,  it  is  ground  for  reversal. 
//edges  v.  Hudson  River  R.  Co.,  49  A'.  }'. 
223,  3  Am.  Ry.  Rep.  346 ;  reversing  6  Robt. 
(A'.  J'.)  119.— FuLl.()\viN(,  I'"enner  v.  Buf- 
falo iS:  S.  L.  R.  Co.,  44  N.  Y.  505;  Rotli 
V.  HidTalo  »t  S.  L.  R.  Co.,  34  N.  Y,  54S. 

K<(.  What  i.s  a  r<>asonahU>  tiiiio.'^— 
Where  goods  arrive  at  the  place  of  destina- 
tion on  Saturday  evening  and  arc  not  de- 
stroyed by  fire  until  about  noon  of  the  fol- 
lowing Tuesday,  the  owner  had  a  reasonable 
time  in  which  to  remove  them,  and  the  li:i- 
bility  of  the  common  carrier  as  such  ha<l 
ceased  ;  and  the  fact  that  the  owner  had 
been  absent  from  town  during  the  time 
between  their  arrival  and  destruction,  at- 
tending toother  business,  could  not  extend 
the  time  in  which  the  company  would  be 
liable  as  common  carrier.  I.emke  v.  Chicago, 
M.  &o  St.  P.  R.  Co.,  39  iris.  449,  13  Am.  Ry. 
Rep.  406. 

Goods  arrived  at  their  place  of  destination 
about  dark  on  Saturday  evening,  and  at  the 
request  of  the  consignee  the  car  containing 
them  was  run  onto  a  side-track  until  Mon- 
day morning,  at  which  time  the  consignee 
opened  the  car  and  found  some  of  his  goods 
had  been  stolen.  Held,  that  the  carrier  was 
liable.    Eagle  \.  l\'hite,6  W/inrt.  (Pa.)  soS- 

*See  nhopost,  207,  241. 


I 


CARKIAGIi   OK    MliRCIIANlMSIi,  H7-H1). 


40 


•I 


jx  f)f  Roods  was  starU'd  from  New 
York  fur  St.  Allians  on  the  ijih  of  Sepleiii- 
htT,  and  llie  plainiil!  claimed  that  on  tlie 
cvfiiinj,' of  the  17th  the  coiisifinoe  Cidled  at 
till-  depot  at  St.  Albans  and  tound  the  l)o.x 
ready  for  him,  l)iit  left,  it  with  the  virw  ot 
callinj;  for  it  the  next  morninj,',  but  during 
tin-  iiiv;lit  the  ho.t  was  stulen.  //<'/i/,  tliat 
the  di'lciidant's  duty  as  ronimon  carriers  in 
respect  to  the  box  was  fully  performed,  and 
till!  contract  of  carriage  is  to  be  treated  as 
eiidi'd,  unless  it  was  reasonable  under  all  the 
circumstances  of  the  case  iliat  the  p;irty  en- 
tilled  to  receive  the  box  should  not  be  called 
upon  to  ac<e|)t  a  delivery  of  it  until' next 
mornin},'.  If  the  box  remained  in  the  depot 
in  Mdiness  for  dilivcry  for  seven  days  after 
•jval  there,  as  the  defendants'  evidence 
to  prove,  and  was  stolen  on  the 
m^.iL  of  the  24th  of  Scptend^cr  and  not  on 
the  nij,dit  of  the  17th,  as  the  plaintills 
claimed  —  //<•/</,  that  a  reasonable  time 
h:id  been  olTered  to  the  party  entitled  to 
receive  the  box  to  call  for  it  and  accept  a 
delivery  of  it,  and  that  the  defendants'  re- 
sponsibility for  the  j,'()ods  as  common  carrier 
ceased  before  the  box  was  stolen.  JUiimcn- 
tlial  V.  Jiniiiifnl,  38  Vt.  402. 

H7.  Ah  hetwciMi  coiiiicctiiii;  car- 
riers. "—The  rule  01  law  that  tiic  carrier's 
liability  is  terminated  LnrI  !iis  liability  as  a 
warehouseman  commences  wlien  goods 
have  been  carried  to  their  destination  and 
stored  in  a  warehouse,  docs  not  apply  where 
the  floods  are  destined  to  a  point  beyond  the 
initial  carrier's  line.  Huoper  v.  Chicago  &* 
N.  IV.  A\  Co.  27  IVh.  81,  5  Am.  J^y.  A\'p. 
302. — Al'l'LViNU  Converse?.'.  Norwich  &  N. 
Y.  Transp.  Co.,  33  Conn.  166.— Al'l'ROVKD 
IN  liennitt  v,  Missouri  Pac.  R.  Co.,  46  Mo, 
App.  656. 

Where  a  company  receives  goods  for  a 
point  beyond  its  line,  its  common-law  lia- 
bility continues  until  the  goods  have  been 
delivered  to  the  next  connecting  carrier; 
and  its  liability  is  not  that  of  a  warehouse- 
man while  the  goods  are  in  its  depot  at  the 
end  of  its  route  awaiting  sucii  delivery. 
Mhliii^an  C.  R.  Co.  v.  Mineral  Sprhti^s 
Mft;.  Co.,  16  IVall.  {U.  S.)  318.— Api'koviiD 
IN  Ikiiiiitt  7'.  Missouri  Pac.  R.  Co.,  46  Mo. 
App.  656.  Distinguished  in  Deming  7'. 
N(jrf()lk  &  W.  R.  Co.,  16  Am.  &  Eng.  R. 
Cas.  632,  21  Fed.  Rep.  25.  17  Phila.  (Pa.) 
540;  Michigan  C.  R.  Co.  v.  Lantz,  32  Mich. 

♦  See  also/M/,  208,  615-623. 
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502.  Foi.i.Dwr.D  IN  Peterson  ?'.  Case,  18 
Am.  &  lOng.  K.  Cas.  578,  21  I'ed.  Rep.  .S85. 
QuoTKl)  IN  Montgomery  iV  E.  R.  Co.  v. 
Culver,  22  .\m.  iV  Eng.  R.  Cas,  411,  75  Ala. 
5S7  ;  Savannah.  I".  iV  \V.  K.  Co.  v.  Harris, 
26  i'l.t.  148,  IMinoiH  C.  K.  Co.  7'.  Mitchell, 
68  i'l.  471  ■  Ogdeiisburg  &  L.  C.  R.  Co.  v. 
Prait,  4<>  How.  Pr.  (N.  Y.)  84. 

HH,  \Vlu'iMh'nv«*r.v  to<'l«(vator«'oui- 
paiiy  NiinU'lciil.* — Where  it  is  the  custom 
of  railroads  in  carrying  grain  to  deliver  it  on 
behalf  ol  the  consignees  to  public  ware- 
houses or  elevators,  but  where  the  elevator 
company  does  not^give  the  consignee  a  re- 
ceipt until  the  railroad  company's  freight 
bills  have  been  paid,  a  dcliv' ry  of  grain  to 
such  elevator  company  is  siilhcient  to  ter- 
minate the  liability  of  the  railroad  company 
as  a  common  carrier,  though  the  grain  be 
destroyed  in  the  elevator  before  any  such 
receipt  has  been  given.  Arthur  v.  67.  Paul 
&^  D.  K.  Co.,  32  Am.  &*  liiK-  ^^-  ^"•^• 
449,  38  Minn.  95,  35  iV.   II'.  A'fp.  718. 

81).  Delivery  ot'siieli  rrei(>:iit.s  as  am 
iisiiuUy  iinluailvd  I'roia  ears.— Where 
the  carrier  is  not  required  or  expected  in 
the  usual  course  of  business  to  remove 
the  freight  from  the  car,  as  in  the  case  of 
grain  in  bulk,  coal,  lumber,  and  the  like,  its 
liability  as  such  will  terminate  by  deliveiing 
the  car  in  a  safe  and  convenient  position  for 
unloading  at  the  elevator,  warehouse,  or 
other  place  designated  by  the  contract  or 
required  in  the  usual  course  of  business;  or, 
if  no  place  of  delivery  is  thus  designated  or 
required,  on  its  side-track  in  the  usual  and 
customary  place  for  unloading  by  consign- 
ees. Ort^,^  V.  Illinois  C.  A'.  Co.,  147  ///. 
550,35  A'- /i".  y^'-P-  343.  Pittslmrj^h,  C.  &• 
Si.  L.  R.  Co.  V.  A\ts//,  43  /ml.  423. 

In  the  event  of  a  failure  of  the  consignee 
to  designate  a  place  of  delivery,  the  contract 
of  carriage  will  determine  when  the  cars,  in 
proper  and  safe  condition,  are  placed  at  the 
usual  and  ordinary  place  of  keeping  or  stor- 
ing cars  containing  like  freight  upon  the 
railroad  company's  tracks,  and  where  they 
may  be  safely  and  conveniently  unloaded. 
Grrj^^i^r  v.  Illinois  C.  R.  Co.,  147  ///.  550,  35 
A^.  /;.  Rep.  343. 

Where  several  car-loads  of  corn  are  shipped 
to  a  point  named,  consigned  to  the  shipper, 
and  no  warehouse  or  place  of  delivery  is 
designated,  and  it  is  not  shown  that  in  the 
usual  course  of  business  the  carrier  is  bound 

*  See  also  post,  250. 
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to  deliver  at  any  particuk.'-  place,  it  will  be 
presumed  that  tlic  consignee  is  to  receive 
the  grain  on  the  Hack.  Orc^i,'  v.  Illinois  C 
R.  Co.,  147  ///.  550.  35  A'.  E.  Rep.  343. 

Wlierolhe  evidence  shows  that  it  has  been 
the  custom  of  a  railroad  company  to  deliver 
cars  loaded  with  lumber  for  plaintill  at  or 
near  his  |)lace  of  business,  it  will  be  pre- 
sumed that  a  contract  of  shipment  was 
made  with  reference  to  such  custom,  and 
tlie  company  is  bound  to  deliver  the  cars  at 
the  usual  place ;  and  where  the  local  agent 
recognizes  the  company's  obligation  and 
agrees  to  run  the  cars  to  the  usual  place, 
but  before  he  does  so  the  lumber  is  de- 
stroyed by  fire,  the  company  is  liable.  Pitts- 
l>ur^/i,  C.  &•  St.  L.  R.  Co.  v.  Nash,  43  Ind. 
423, — Quoting  Farmers'  &  M.  Bank  v. 
Champiain  Transp.  Co.,  23  Vt.  1S6.  Re- 
VIKWING  Bansemer?'.  Toledo  &  W.  R.  Co.. 
25  Ind.  434;  Cincinnati  &  C.  A.  L.  R.  Cct/. 
McCool,  26  Ind.  140;  Adams  Exp.  Co.  v. 
Darnell,  31  Ind.  20. 

UO.  Delivery  at  consignee's  house 
or  place  of  business.* — As  a  general  rule 
common  carriers  by  wagons  are  required  to 
deliver  the  goods  to  the  consignee  at  his 
house  or  place  of  business,  and  their  liabil- 
ity as  such  continues  until  such  delivery; 
but  this  rule  does  not  apply  to  common  car- 
riers by  vessels  on  the  seas,  lakes,  or  navi- 
gable rivers,  or  by  railroads.  Bansevier  v. 
Toledo  &>  VV.  R.  Co  ,  25  Ind.  434.— Re- 
VKiWKD  IN  Pittsburgh,  C.  &  St.  L.  R.  Co. 7/. 
Nash,  43  Ind.  423. 

Usually  the  liability  of  the  common  car- 
cier  continues  until  the  delivery  of  the 
goods,  but  a  usage  that  is  known  to  the  par- 
ties, or  so  established  and  settled,  or  so'uni- 
formly  acted  on,  or  so  notorious  as  to  be 
presumed  to  be  known  to  the  parties,  may 
be  given  in  evidence,  even  where  there  is  an 
express  written  contract  to  carry,  showing 
that  it  was  usual  to  deliver  packages  to  the 
proprietor  of  a  building  to  which  the  goods 
were  addressed  whenever  the  consignee 
liimself  i-  not  found  in  at  the  time.  Stint- 
son  v.  Jackson,  58  A'.  //.  1 38. 

01.  Effect  of  failure  to  deliver  on 
deniand.t  —  Where  a  demand  is  made 
upon  a  railroad  company  acting  as  a  com- 
mon carrier  for  goods  which  have  arrived 
at  their  destination,  and  there  is  a  failure  to 
deliver  them  without  sufficient  excuse,  the 

•  See  also /w/,  215,  256. 
f  See  also  fosi,  350. 


company  continues  to  hold  them  at  its  own 
peril  and  not  at  ihat  of  the  consignee. 
Louisville  &^  A'.  R.  Co.  v.  McGuire,  79  Ala. 

395- 

Where  goods  are  shipped  over  a  railroad, 
and  are  permitted  by  the  owner  to  remain 
at  the  depot  of  their  destination  until  the 
railroad  company  becomes  liable  therefor 
only  as  warehouseman,  and  afterwards  such 
goods  are  demanded  by  the  owner,  and  he 
is  informed  by  the  agent  in  charge  of  such 
depot  that  the  goods  have  not  yet  arrived, 
and  afterwards  said  depot,  together  with  the 
goods,  is  burned  up,  the  failure  to  deliver 
the  goods  on  demand  of  the  owner  is  such 
negligence  as  will  render  the  company  lia- 
ble for  the  value  of  the  goods.  Union  Pac. 
R.  Co.  V.  Moyer,  35  Am.  &^  Eng.  R.  Cas.  615, 
40  Kan.  184,  19  J'ac.  Rep.  639.  Meyer  v. 
Chicago  &*  N.    W.    R.   Co.,   24  Wis.    566. 

Especially  if  the  jury  believe  that  the  loss 
was  the  direct  result  of  such  wrong  informa- 
tion.   Jejfersonville  R.  Co.  v.  Cotton,  29  Ind. 

498. 

Plaintiff  delivered  to  defendants,  as  com- 
mon carriers,  foreign  goods  in  bond  at  Buf- 
falo, to  be  carried  to  Brantford,  valued  at 
£(i^  3s.  A  receipt  was  given  April  26,  1854, 
for,  amongst  other  things,  a  box  at  Buffalo 
for  way-station.  The  contract,  as  alleged 
in  the  declaration,  was  to  carry  the  goods 
from  Buffalo  to  Brantford,  and  there  to  de- 
posit and  keep  them  for  plaintiff  for  reward, 
etc.  Frequently,  before  defendant's  freight 
station  was  burnt  at  Brantford  May  8  or  9, 
1854,  and  afterwards,  plaintiff  applied  for 
the  goods,  when  the  answer  was,  "  not  ar- 
rived." On  May  9  the  answer  was  "burnt 
up."  It  was  admitted  the  goods  arrived  on 
May  5  or  6,  and  were  stored  in  a  bonded 
warehouse  in  defendant's  control,  and  were 
burnt  up  on  the  8th  or  9th,  and  that  no  no- 
tice of  arrival  was  sent  to  the  consignee. 
Held,  that  defendant's  liability  as  common 
carriers  had  ceased  and  that  of  warehouse- 
men commenced,  and  that  they  were  not  lia- 
ble under  the  contract,  as  alleged  in  the  dec- 
laration, and  were  not  bound  to  give  notice. 
Bffwie  v.  Buffalo,  B.  6-  G.  R.  Co.,  7  U.  C.  C. 
P.  191.— Approved  in  O'Neill  v.  Great 
Western  R.  Co.,  7  U.  C.  C.  P.  203.  Dis- 
tinguished IN  MrCrosson  v.  Grand  Trunk 
R.  Co.,  23  U.  C.  C.  P.  107. 

02.  When  demand  Is  not  neces- 
sary.*—A  demand   is  excused  when  it  is 

•See  a\so post,  243,  307,  701. 
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shown  that  it  could  not  have  been  complied 
with  and  the  obligation  to  make  it  has 
ceased,  and  wlien  the  act  is  proved  to  be  im- 
possible. So  where  a  railroad  company 
undertakes  to  carry  goods  to  a  point  be- 
yond its  line  it  cannot  excuse  a  failure  to  do 
so  on  the  ground  that  tiie  owner  never  de- 
nKinilcii  the  s'oods  at  the  place  of  destina- 
tion, where  it  clearly  appears  that  the  goods 
never  were  carried  tf)  their  destination  and 
the  company  had  no  office  or  agent  there 
from  whom  a  demand  could  have  been 
made.  Schroeder  v.  Hudson  River  R.  Co.,  5 
Duer  (N.  3^.)  55. 

9;j.  Carrier.s  by  water— Delivery  on 
wliarf.*— By  the  contract  of  affreightment 
of  goods  from  port  to  port  the  carrier  stipu- 
lates not  only  for  their  safe  transportation 
to  the  place  of  destination,  but  also  for 
their  delivery  on  arrival  u  the  consignee.  It 
is  not  enough  if  he  carry  the  goods  in  safety, 
but  he  must,  in  due  time  and  without  de- 
mand upon  him,  deliver  them,  or  do  that 
which  in  contemplation  of  law  is  tantamount 
thereto,  before  he  is  discharged  from  his  re- 
sponsibility as  carrier.  Morgan  v.  Dibble,  29 
TiX.  107. 

When  a  common  carrier  by  steamboat  or 
other  vessel,  in  the  due  and  common  course 
of  his  business,  delivers  his  goods  or  parcels 
into  the  custody  of  the  wharfinger  upon  the 
wharf,  the  transit  is  ended  and  his  responsi- 
bity  as  carrier  ceases,  unless  he  have,  either 
expressly  or  by  fair  implication,  undertaken 
to  do  something  more ;  and  the  question  as 
to  the  time  and  place  when  the  duty  of  the 
carrier  ends  is  one  of  contract,  to  be  deter- 
mined by  the  jury  from  a  consideration  of 
all  that  was  said  by  either  party  at  the  time 
of  the  delivery  and  acceptance  of  the  parcels 
by  the  carrier,  the  course  of  the  business, 
the  practice  of  the  carrier,  and  all  other  at- 
tending circumstances,  the  same  as  any 
other  contract,  in  order  to  determine  the  in- 
tention of  the  parties.  Farmers'  (S^  M.  Batik 
V.  Champlain  Transp.  Co.,  23  Vt.  186. — AP- 
PROVING Garsidei/.  Trent  &  M.  Nav.  Co.,  4 
T.  R.  581.  Reviewing  Weed  v.  Saratoga 
&  S.  R.  Co.,  19  Wend.  (N.  Y.)  534.— Distin- 
guished IN  Johnson  v.  Concord  R.  Corp., 
46  N.  H.  213.  Explained  in  Packard  v. 
Taylor.  35  .Ark.  402,  37  Am.  Rep.  37. 
Quoted  in  Pittsburgh,  C.  &  St.  L.  R.  Co. 
■V.  Nash,  43  Ind.  423;  Nashua  Lock  Co.  v, 
Worcester  &  N.  R.  Co.,  48  N.  H.  339;  Gray 

•See  also/w/,  217,  263. 


V.  Jackson,  51  N.  H.  9;  Ouimit  7/.  Henshaw, 
35  Vt.  605.  Rei'KRREI)  to  in  Darling  v. 
Boston  &  W.  R.  Co.,  1 1  Allen  (Mass.)  295. 

It  is  competent  for  the  shipper  and  car- 
rier to  contract  for  a  delivery  at  a  certain 
place  other  than  the  consignee's  place  of 
business.  So  a  contract  entered  into  be- 
tween a  shipper  and  a  vessel  to  deliver  on 
a  dock  is  good.  Davis  v.  Cliaiitauqua  Lake 
S.  S.  Assembly,  2  A'.  }'.  5.  A'.  365,  41  Hun 
638. 

A  carrier  by  water,  while  goods  are  on  a 
wharf,  is  still  in  charge  of  them  as  carrier 
and  responsible  in  this  capacity  for  their 
safety,  and  if  there  is  either  negligence  or 
want  of  due  foresight  and  prudence  in 
placing  them  there,  under  the  circum- 
stances, he  is  responsible  for  their  loss,  al- 
though it  was  subsequently  occasioned  by 
the  immediate  "act  of  God;"  unless  it 
clearly  appears  that  they  would  have  been 
destroyed  by  the  same  peril  if  there  had 
been  no  failure  of  duty  by  the  carrier.  The 
question  of  diligence  is  for  the  jury.  Mor- 
gan V.  Dibble,  29  Tex.  107.— QUOTING  Kohn 
V.  Packard,  3  La.  227. 

A  mere  deposit  of  goods  by  a  steamship 
on  its  own  wharf,  without  acceptance  by 
the  consignee,  not  separated  and  set  apart 
from  the  residue  of  the  cargo,  and  without 
a  reasonable  opportunity  and  time  for  their 
removal,  does  not  discharge  the  carriers, 
and  the  goods  remain  at  their  risk.  Warner 
V.  Steamship  Illinois,  17  Phila.  {Pa.)  549. 
— Quoting  Redmond  v.  Liverpool,  N.  Y.  & 
P.  Steamship  Co.,  46  N.  Y.  584. 

94.  Uetiiru  of  cars  belonging;  to 
coiiiiectini;  carrier.  —  Where  railroad 
cars  containing  freight  are  shipped  over  a 
connecting  line  of  railroad  to  a  certain 
point,  to  be  delivered  to  the  consignee  of 
the  goods  to  be  unloaded,  after  which  the 
carrier  is  again  to  take  the  cars  to  its  yards 
for  storage  and  keep  them  thereuntil  called 
for,  the  liability  of  the  carrier  as  insurer  of 
the  cars  will  be  suspended  during  the  time 
of  such  stoppage,  during  which  it  has  no 
control  over  the  cars,  and  will  not  again  at- 
tach until  after  the  cars  have  been  unloaded 
and  made  ready  for  removal  to  the  place  of 
storage.  Peoria  &*  P.  U.  R.  Co.  v.  United 
Stales  Rolling  Stock  Co.,  136  ///.  643,  27  N. 
E.  Rep.  59;  reversing  28  ///.  App.  79.— Dis- 
tinguishing Peoria  &  P.  U.  R.  Co.  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  109  111.  \ii.—E(ist 
St.  Louis  Con.  R.  Co.  v.  Wabash,  St.  L.  &* 
P.  R.  Co.,  32  Am.  &'  Eng.  R.  Cas.  522,  123 
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///.  594,  i$N.  E.  Rep.  45.  12  West.  Rep.  834 ; 
reversing  24  ///.  App.  279.— Explaining 
Peoria  &  P.  U.  R.  Co.  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  109  111.  135. — Commented  on  in 
Peoria  &  P.  U.  R.  Co.  v.  United  Stales  Roll- 
ing Stock  Co.,  136  111.  643. 

Where  cars  loaded  with  goods  are  carried 
to  the  place  of  destination  and  are  there, 
by  direction  of  the  shipper,  placed  upon  the 
side-track  of  the  consignee  for  the  purpose 
of  being  unloaded,  and  the  cars  after  being 
unloaded  are  to  be  taken  by  the  carrier  to 
the  storage-yard,  and  they  are  burned  on 
such  side-track  before  they  are  removed ; 
and  it  is  not  shown  whether  they  were  un- 
loaded before  tiieir  destruction  or  that  the 
carrier  had  again  taken  them  in  charge  for 
removal  and  storage,  the  carrier  will  not  be 
liable,  as  such,  for  their  loss.  Peoria  &*  P. 
U.  R.  Co.  V.  United  States  Rolling  Stock  Co., 
136  ///.  643,  27  N,  E.  Rep.  59;  reversing  28 
III.  App.  79. 

2.  Loss  or  Injury  Prior  to  Transit. 

95.  Wlicu    liability    attaches.*  — 

Where  goods  are  delivered  to  a  common 
carrier  for  transportation  and  are  placed  in 
the  depot  or  warehouse,  with  nothing  fur- 
ther to  be  done  by  the  shipper,  and  they 
are  burned  before  being  shipped,  the  com- 
pany will  be  liable  as  a  common  carrier  and 
not  as  a  warehouseman.  Grand  To7ver  M. 
&•  T.  Co.  v.  Ullman,  89  ///.  244. 

The  liability  of  a  rai  ivay  company  for 
goods  destroyed  while  in  its  possession  de- 
pends on  whether  or  not  it  has  accepted 
them,  and  not  on  whether  all  has  been  done 
that  ought  to  precede  acceptance.  If  a  car- 
rier takes  control  of  goods  and  puts  its 
agents  to  preparing  them  for  shipment,  it 
has  accepted  them.  East  Line  &"  R.  R.  R. 
Co.  V.  Nail,  64  Tex.  615. 

A  railroad  company  is  not  liable  as  com- 
mon carriers  for  property  deposited  in  its 
warehouse  to  await  orders  from  the  owner 
for  its  transportation ;  and  the  fact  that  the 
company  is  prohibited  by  its  charter  from 
charging  as  warehouseman  will  not  create 
such  liability,  but  will  only  make  it  liable  as 
gratuitous  bailee.  Michigan  S.  Gf  N.  I. 
R.  Co.  V.  Shurtz,  7  Mich.  515. — DISTIN- 
GUISHED IN  Cleveland  &  T.  R.  Co.  v,  Per- 
kins, 17  Mich.  296. 

In  an  action  against  a  railroad  company 
for  failure  to  deliver  cotton  received  by  it 

*  See  also  ante,  73. 


for  transportation,  etc.,  it  is  not  liable  for 
cotton  stolen  or  lost  after  a  deposit  on  a 
platform  at  a  station-house,  unless  it  be 
shown  that  the  railroad  company  or  its 
agents  had  notice  of  the  deposit  and  re- 
ceived the  cotton  for  transportation  as  a 
common  carrier.  Southwestern  R.  Co.  v. 
Webb,  48  Ala.  585. 

In  sucli  an  action  it  is  a  question  of  fact 
to  be  determined  (under  appropriate  in- 
structions from  the  court)  by  the  jury  from 
all  the  evidence,  whether  or  not  there  was 
a  delivery  to  the  carrier  for  transportation. 
Southwestern  R.  Co.  v.  Webb,  48  Ala.  585, 

Permitting  the  cotton  to  remain  where  it 
was  burned,  after  bills  of  lading  were  issued 
therefor,  would  not  render  the  company 
liable  where  it  had  not  actually  assumed 
possession  or  control  of  tlie  same.  Martin 
v.  St.  Louis,  I.  M.  <S-  S.  R.  Co.,  56  Am.  Gr^Eng. 
R.  Cas.  112,  t,lArk.  510.  19  5.  W.  Rep.  314. 

A  part  of  a  lot  of  goods  had  been  de- 
livered to  the  carrier  and  were  burned  be- 
fore shipment.  The  owner  gave  evidence 
tending  to  show  that  he  had  "authorized 
and  directed  "  the  shipment  of  goods  as  de- 
livered, while  the  company  claimed  that 
they  were  held  for  the  convenience  of  the 
owner  to  await  delivery  of  the  whole  lot  be- 
fore shipping,  and  therefore  it  was  only 
liable  as  warehouseman.  Held,  that  it 
was  error  to  instruct  the  jury  that  the  com- 
pany was  liable  as  common  carriers,  if  it 
had  either  authority  or  direction  to  ship 
the  goods  as  delivered,  as  under  plaintiff's 
contention  both  authority  and  direction  to 
ship  as  delivered  was  necessary  to  charge 
tlie  company  as  common  carriers.  Watts 
V.  Boston  &*  L.  R.  Corp.,  106  Mass.  466,  8 
Avi.  Ry.  Rep.  50.— Quoted  in  Goodbar  v. 
Wabash  R.  Co.,  53  Mo.  App.  434. 

90.  When  loss  is  due  to  negli- 
gence.*— A  complaint  which  shfiws  that 
plaintiff  delivered  cotton  to  defendant  com- 
pany which  was  left  in  its  custody  byirtue 
of  a  contract  of  shipment,  and  that  while  in 
its  custody  it  was  destroyed  by  (ire,  through 
the  negligence  of  the  company  in  allowing 
boys  to  play  on  the  platform  where  the 
goods  lay,  with  lighted  pipes,  states  a  good 
cause  of  action ;  and  no  bill  of  lading  is 
necessary  to  render  the  company  liable  for 
such  negligent  loss.  Martin  v.  Ft.  Worth 
&'  D.  C.  R.  Co.,  3  Tex.  Civ.  App.  556,  22 
S.  W.  Rep.  1007. 

*  Liability  of  carrier    for  loss  of  goods,  see 
note,  10  L.  R.  A.  417. 
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Where  felony  is  set  up  as  an  answer  to  a 
defense  by  a  carrier  in  an  action  for  the 
loris  of  goods,  tlie  question  of  negligence  be- 
comes immaterial.  Great  Northern  K.  Co. 
V.  Rimdl,  1 8  C.  B.  575. 

Where  a  railroad  agent  received  goods 
into  ihe  company's  warehouse  at  a  country 
station,  which  was  an  ordinary  wooden 
lijuse  which  he  kept  fastened  in  the  night- 
time with  iron  loctcs,  bolts,  and  bars,  and  also 
in  the  day-lime  in  the  same  manner,  it  ap- 
pe;iring  that  the  agent  resided  two  hundred 
yards  from  the  warehouse  —  held,  to  be 
(ordinary  care,  and  that  the  company  was 
wot  liable  for  the  loss  of  the  goods  by  theft. 
Ncal  V.  Wilmington  &^  IV.  A\  Co.,  8  Jones 
(.\'.  Car.)  482. 

Where  a  person  applied  to  a  railroad  com- 
pany for  the  transportation  of  cotton  and 
was  informed  that  it  should  be  transported 
within  three  days,  and  his  ofTer  to  hire 
liands  to  assist  in  the  delivery  of  the  cotton 
was  refused  —  held,  that  it  was  gross  neg- 
ligence in  the  company  to  suffer  the 
cotton  to  remain  undelivered  for  several 
months  until  the  larger  portion  had  rotted 
by  exposure  to  the  weather,  and  that  they 
were  liable.  Glenn  v.  Charlotte  &^  S.  C.  A'. 
Co.,  63 yV,  Car.  510. 

A  railroad  company  was  sued  for  a  loss  of 
flour  and  grain  which  Wtis  burned  in  its 
sheds  and  grain  elevator  after  delivery  to 
the  company  and  before  shipment.  The 
evidence  showed  that  tlie  shed  was  of  wood 
and  not  slated,  and  only  a  few  feet  from  the 
track,  and  that  it  caught  fire  from  sparks 
from  a  wood-burning  shifting  engine;  that 
the  elevator  where  the  grain  was  destroyed 
was  on  a  wharf  some  250  feet  from  the  sheds, 
most  of  the  intervening  space  being  water ; 
and  that  the  lire  occurred  in  July,  when  it 
was  very  dry.  Neld,  sulhcieiit  evidence  to 
show  negligence  in  the  burning  of  th«.  flour 
in  the  shed,  but  not  as  to  the  grain  in  the 
elevator.  Barron  v.  Khlredge,  loo  Mass. 
455- 

97.  Proxiinutc  cause.  —  A  railroad 
company  which  agrees  with  a  compress  com- 
pany to  transport  to  the  compress  all  cotton 
received  at  a  certain  place  is  not  liable  to 
the  owners  or  insurers  of  such  cotton  for 
the  destruction  by  fire  of  a  lot  of  cotton 
which  had  accumulated  during  the  delay  of 
the  railroad  company  to  furnish  transporta- 
tion, such  delay  not  being  the  direct  and 
proximate  cause  of  the  loss  by  fire.  St. 
'■ouis,  I.  M.  &*  S.  R.  Co.  V.  Commercial  U. 


Ins.  Co.,  49  Am.  &^  Eng.  R.  Cas.  137,  139 
U.  S.  223,  II  Sup.  Ct.  Kep.  554. 

Where  the  proximate  cause  of  damage  to 
goods  was  exposure  to  the  elements  and 
not  the  vicjlation  of  a  contract,  an  action 
cannot  be  maintained  against  a  railroad 
company  for  delay  in  forwarding  the  freight, 
where  such  delay  was  alleged  10  be  the 
ca'ise  of  the  actionable  injury.  St.  Louis, 
A.&^  r.  A\  Co.  v.  Aeel,  55  Am.  &^  Eng.  A'. 
Cas.  428,  56  Ark.  279,  19  S.  IV.  Rep.  963. 

Defendant  railroad  company  contracted 
with  a  compress  company  to  furnish  cars 
and  carry  cotton  from  a  place  of  storage  to 
the  compress.  Owing  to  a  press  of  business 
cars  were  not  furnished  in  sufficient  num- 
bers to  move  the  cotton,  and  by  reason  of 
the  delay  a  considerable  quantity  accumu- 
lated about  the  sheds  and  grounds  of  tlie 
compress  company,  which  was  coi.EumeH  by 
fire.  The  fire  extended  to  and  consumed 
also  plaintiff's  warehouse.  Held,  that  the 
failure  of  the  railroad  to  furnish  sufficient 
transportation  for  the  cotton  was  not  the 
direct  and  proximate  cause  of  the  fire,  and 
did  not  render  the  company  liable.  Martin 
v.  St.  Louis,  I.  M.  6^  S.  R  Co.,  56  Am.  &• 
Eng.  R.  Cas.  112,  55  Ark.  510,  19  6'.  W.  Rep. 

3'4. 

In  an  action  for  the  destruction  by  fire  of 
cotton  placed  alongside  a  railway  track 
awaiting  shipment,  the  court  instructed  the 
jury  that,  if  the  shipper  contracted  with  de- 
fendant to  furnish  acar  for  the  shipment  of 
such  cotton,  and  the  company  failed  to  com- 
ply with  such  contract,  and  by  reason  of 
such  failure  the  cotton  was  damaged  by  fire, 
the  verdict  should  be  for  the  plaintiff.  Held 
error,  there  being  no  evidence  connecting 
the  supposed  breach  of  contract  to  supply 
the  car  with  the  fire  from  which  the  damage 
resulted.  Kansas  City,  M.  <S«  B.  R.  Co.  v. 
Lilly,  (Miss.)  45  Am.  &*  Eng.  R.  Cas.  379,  8 
So.  Rep.  644. 

Goods  were  left  with  a  steamboat  com- 
pany for  shipment,  but  no  particular  vessel 
was  designated.  While  on  the  wharf  they 
were  burned,  but  without  negligence  on  the 
part  of  the  carrier.  Held,  that  a  delay  in 
shipping  was  not  the  proximate  cause  of  the 
loss,  and  would  not  make  the  company  lia- 
ble, even  though  there  may  have  been  neg- 
ligence as  to  the  dela} .  Scott  v.  Baltimore, 
C.  <r~  R.  Steamfioat  Co.,  19  Eed.  Rep.  56. 

98.  Liability  where  {(oods  arc  lost 
from  ear  while  beiut;  loaded.— Where 
a  purchaser  of  goods  orders  them  by  the 
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car-load,  and  certain  of  the  goods  are  lost 
from  a  car  wliile  being  loaded  and  before  tlie 
car  is  full,  the  title  to  the  goods  lost  is  in 
the  seller  and  not  in  the  purchaser,  and  the 
former  may  maintain  an  action  for  the  loss. 
Gilbert  v.  Nnu  York  C.  &■'  If.  A'.  A\  Co.,  6  T. 
6-  C".   {N.  V.)  662,  4  Hun  378. 

Where  goods  are  ordered  to  be  shipped 
by  the  car-load,  and  some  of  them  are  lost 
from  the  car  while  they  are  being  loaded,  a 
demand  upon  the  carrier  is  not  necessary 
before  commencing  an  action  by  the  seller 
to  recover  their  value.  Gilbert  v.  New  York 
C.  &•  H.  R.  K.  Co.,  4  Hun  {N.  Y.)  378. 

99.  Where  sliipincnt  in  delayed  to 
»ult  carrier's  couvcuieiice. — Where  a 
company  receives  goods  and  holds  them  for 
its  own  convenience  until  enough  are  made 
up  for  a  load,  it  is  liable  for  a  loss  that  oc- 
curs by  fire  while  being  so  held,  where  they 
might  have  been  forwarded  by  another 
route,  although  nothing  was  said  as  to  the 
route  by  which  they  were  to  be  sent.  Law- 
rence V.  Winona  &•  St.  P.  K.  Co.,  15  Minn. 
390  (Gil.  313).  — Following  Garside  v. 
Trent  &  M.  Nav.  Co.,  4  T.  R.  581.— 
Quoted  in  Irish  r*.  Milwaukee  &  St.  P.  R. 
Co.,  19  Minn.  376  (Gil.  323).  Reviewed  in 
Wood  V.  Milwaukee  &  St.  P.  R.  Co.,  27  Wis. 
541. 

100.  Where  shipment  is  delayed 
to  allow  creditors  to  attach.*— Where 
a  railroad  receives  goods  consigned  to  one 
who  has  made  advances  thereon,  it  is  liable 
to  the  consignee  where,  through  connivance 
with  the  shipper,  it  holds  the  goods  until 
they  can  be  attached  by  the  shipper's  credit- 
01  s.  Robinson  v.  Memphis  6^  C.  R.  Co.,  16 
Fed.  Ref>.  57. — APPLYING  Bliven  v.  Hudson 
River  R.  Co.,  36  N.  Y.  403.  Distinguish- 
ing Furman  v.  Chicago,  R.  I.  &  P.  R.  Co., 
57  Iowa  42;  McAllister  ?'.  Chicago  R.  I.  & 
P.  R.  Co.,  74  Mo.  531  ;  Burton  v.  Wilkin- 
son, 18  Vt.  188;  Van  Winckle  v.  United 
States  M.  Steamship  Co.,  37  Barb.  (N.  Y.) 
122.— Followed  in  The  M.  M.  Chase,  37 
Fed.  Rep.  708. 

101.  Where  freights  are  injured 
in  loading.— Plaintifl  delivered  a  planing- 
machine  to  defendants,  a  railroad,  to  be  car- 
ried between  two  stations.  In  placing  it  on 
board  a  car  for  that  purpose  defendant's  ser- 
vants injured  the  machine  by  negligence  or 
want  of  proper  appliances.  Held,  that  de- 
fendants were  liable,  notwithstanding  a  spe- 

•  See  also/w/,  161.  295,  302. 


cial  contract  that  the  machinery  was  to  be 
carried  at  the  owner's  risk.  M^/titman  v. 
IVestern  Counties  R.  Co.,  17  Nov.  Sc.  405. — 
Approving  Grand  Trunk  R.  Co.  v.  Fitz- 
gerald, 5  Can.  Sup.  Ct.  204. 

The  limitations  of  the  Nova  Scotia  Rail- 
way Act  of  1880,  §  26,  of  "suits  for  indem- 
nity for  any  damage  or  injury  sustained  by 
reason  of  the  railway,"  have  no  application 
to  a  suit  to  recover  damages  for  a  neglect 
to  provide  proper  appliances,  or  to  use  proper 
caie,  in  placing  heavy  freights  on  the  cars. 
W/iitman  v.  IVestern  Counties  R.  Co.,  ly 
Nov.  Sc.  405. 

102.  Where  cotton  is  lost  while 
awaiting  shipment. — The  owner  of  cer- 
tain cotton  placed  the  same  on  a  platform 
built  by  and  belonging  to  a  municipality, 
which  platform  was  alongside  of  a  side- 
track of  a  railroad  company.  The  cotton 
was  to  be  shipped  over  the  company's  line, 
but  they  had  not  received  or  receipted  for 
the  same  nor  taken  it  under  their  control. 
While  unguarded  by  any  one  said  cotton 
took  fire  either  from  the  sparks  of  engines 
on  the  company's  side-track,  from  the 
stumps  of  cigars  thrown  near  it  by  loiterers, 
or  from  some  other  cause  unknown.  The 
cotton  being  destroyed  and  suit  being 
brought  against  the  railroad  company  to 
recover  its  value — held,  that  the  defendant 
was  not  liable  as  a  common  carrier  therefor. 
Brown  v.  Atlanta  <&«■  C.  A.  L.  R.  Co.,  13  Am. 
&*  Eng.  R.  Cas.  479,  19  So.  Car.  39. 

The  court  charged  that  the  defendant 
could  not  be  made  liable  on  a  mere  proba- 
bility that  the  fire  was  caused  by  its  engines, 
but  only  on  a  preponderance  of  proof  that  it 
was  so  caused,  and  then  only  upon  proof  of 
negligence  on  the  part  of  the  defendant  or 
its  servants,  and  that  the  probability  must 
amount  to  proof.  Held,  that  this  part  of 
the  charge,  taken  in  connection  with  the 
rest  of  it,  was  not  open  to  the  objection 
that  it  led  the  jury  to  infer  that  positive,  as 
distinguished  from  circumstantial,  evidence 
that  the  fire  was  caused  by  the  sparks  from 
defendant's  engines  was  necessary  to  render 
defendant  liable  in  any  event.  liro^i'n  v. 
Atlanta  &•  C.  A.  L,  R.  Co.,  13  Am.  &>  Eng. 
R.  Cas.  479,  19  So.  Car,  39. 

The  court  charged  that  if  the  town  coun- 
cil erected  and  controlled  the  platform  and 
allowed  persons  to  place  cotton  thereon, 
knowing  its  liability  to  destruction  by  fire, 
and  did  not  take  ihe  necessary  precautions 
to  prevent  it,  this  constituted  the  interven- 
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tion  of  an  independent  responsible  agent, 
and  tlie  defendant  was  not  liable  except  for 
the  negligent  destruction  of  the  cotton. 
Held,  that  this  was  not  error.  Brown 
V.  Atlanta  &*  C.  A.  L.  R,  Co.,  13  Am.  &*  Eng. 
K.  Cas.  479,  19  So.  Car.  39. 

The  injury  being  proved,  the  onus  was 
upon  the  company  to  disprove  negligence, 
whicii  they  might  do  by  showing  that  they 
used  the  most  approved  mechanical  contri- 
vances to  prevent  the  escape  of  fire,  and 
tliat  on  the  day  in  question  their  engines 
were  managed  with  due  care  and  skill. 
Brown  v.  Atlanta  Gr^C.  A.  L.  R.  Co..  13  Am. 
(S-  Efig.  R.  Cas.  479,  19  So.  Car.  39. 

The  company  was  not  responsible  for  the 
consequences  resulting  from  such  incidental 
use  of  their  locomotives  on  the  branch  road 
as  might  produce  inevitable  accident,  pro- 
vided it  appeared  that  such  consequences 
Iiad  resulted  notwithstanding  the  exercise 
of  proper  care  and  diligence.  Brown  v. 
Atlanta  &*  C.  A.  L.  R.  Co.,  13  Am.  &•  Eng. 
R.  Cas.  479,  19  So.  Car.  39. 

103.  Liability  fur  failure  to  move 
cotton  from  compress  warehouse.— 
A  railroad  company  made  a  contract  with 
a  compressing  company  by  which  it  agreed 
to  remove  cotton  from  the  warehouse  of 
the  compressing  company,  where  it  was  re- 
ceived, to  the  mill.  It  was  its  custom  to 
accept  the  warehouse  receipts  of  the  com- 
pressing company  and  issue  bills  of  lading 
tiicreon,  reserving  the  right  to  have  the 
cotton  compressed.  The  railroad  company 
neglected  to  remove  the  cotton  from  the 
warehouse,  in  consequence  of  which  it  was 
stored  in  a  public  street,  //elil,  in  an  action 
for  the  destruction  of  the  cotton,  that  it 
was  liable  in  damages  for  the  nuisance  re- 
suiting  from  the  accumulation  of  the  cotton 
in  the  street  because  it  assisted  in  the 
creation  or  continuance  t'.iereof,  and  also 
because,  as  a  common  carrier,  it  permitted 
the  accumulation  of  dangerous  material 
which  it  was  bound  to  transport  without  de- 
lay. Marine  Ins.  Co.  v.  St.  Louis,  I.  M.  &* 
S.  R.  Co.,  43  Am.  &•  Eng.  R.  Cas.  79,  41 
Fed.  Rep.  643. 

Persons  delivering  the  cotton  at  the  ware- 
house after  it  hafi  been  filled  were  not 
guilty  of  contributory  negligence  defeating 
a  recovery  against  the  railroad  company. 
Marine  Ins.  Co.  v.  St.  Louis,  I.  M.  6-  S.  R. 
Co.,  43  Am.  &*  Eng.  R.  Cas.  79,  41  Fed.  Rep. 
643. 

Delay  in  transportation,  resulting  in  the 


destruction  of  freight  by  fire  in  consequence 
of  its  accumulation  and  storage  in  such  a 
manner  as  to  create  a  nuisance,  cannot  be 
justified  by  a  railroad  company  which  has 
issued  bills  of  lading  for  the  goods,  on  the 
ground  of  an  unexpected  press  of  business. 
Marine  Ins.  Co.  v.  St.  Louis,  I.  M,  &»  S.  R. 
Co.,  43  Am.  <S-  Eng.  R.  Cas.  79, 41  Fed.  Rep. 

643- 

A  railroad  company  is  not  estopped  from 
denying  that  it  had  assumed  possession  of 
cotton  for  which  it  had  issued  bills  of  lad- 
ing, by  reason  of  the  Ark.  act  of  March  15, 
1887,  prohibiting  wareliousemen  and  car- 
riers from  issuing  receipts  or  bills  of  lading 
except  for  goods  actually  received  into 
their  possession.  The  object  of  the  act 
does  not  extend  beyond  the  protection  of 
holders  of  such  receipts  or  bills  of  lading. 
Martin  v.  St.  Louis,  I.  M.  <S-  S.  R.  Co.,  56 
Am.  &*  Eng.  R.  Cas.  112,  55  Ark.  510,  19  S. 
W.  Rep.  314. 

3.  Loss  or  Injury  During  Transit, 
a.  Loss  or  Injury,  Generally. 

104.  Carrier  is  insurer  except  as 
to  the  act  of  God  or  the  public 
enemy.* — The  undertaking  of  the  carrier 
to  transport  tiie  goods  to  a  particular  place 
necessarily  includes  the  duty  of  delivering 
them  there  in  safety.  De  Mott  v.  Laraway, 
14  IVend.  {N.  Y.)  225.  Burritt  v.  Rench,  4 
McLean  {U.  S.)  325.  Pcndall  v.  Rench,  4 
McLean  (U.  S.)  259. 

Where  a  carrier  accepts  goods  without 
any  contract  limiting  its  liability  it  is  liable 
for  any  injury  or  loss  that  occurs,  whether 
it  be  from  its  own  negligence  or  not,  except 
such  as  result  from  the  act  of  God  or  the 
public  enemy.  South  &*  N.  Ala.  R.  Co.  v. 
Wood,  9  Am.  «S-  Eng.  R.  Cas.  419,  66  Ala. 
167,41  Am.  Rep.  749.  Day\.  RidLy,  16  Vt. 
48.    ColtM.  M'Mcchen,  6  Johns.  (A'.   Y.)  160. 

A  common  carrier  is  not  liable  for  in- 
juries to  goods  while  in  his  possession 
when  caused  by  an  act  of  God  which 
could  not  be  anticipated  and  prevented  by 
the  exercise  of  reasonable  diligence;  as 
where  the  injury  is  caused  by  an  unprece- 
dented flood  in  the  river,  raising  it  three  feet 
higher  than  ever  known  before,  and  so  sud- 
denly, during  the  night  that  the  railroad 
track  crossing  it  was  submerged  by  morn- 
ing, and  the  water  entered  the  freight  car 

*  See  also  ante,  12  ;  post,  289. 
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in  which  the  goods  wercbcfire  they  could 
be  reached  and  rescued.  Smith  v.  Western 
R.  Co.,  49  ./;«.  iS^  Eng.  A'.  Ca:t.  loti,  yi  AAt. 
455,  S  .S<;.  A'c-p.  754. 

A  railroad  company  is  not  liable  for  dam- 
ages occasioned  by  injury  to  freiglit  in 
transportation  whicli  is  caused  solely  and 
entirely  by  an  earthquake,  and  without 
fault  or  negligence  on  the  part  of  the  com- 
\y,u'.y.  Sinter  v.  Soutii  Carolina  A'.  Co.,  35 
^/w.  <5-  yf/zj,'.  A'.  Cas.  625,  29  So.  Car.  96,  6 
.S'.  E.  Kep.  936. — Applying  VVallingford  v. 
Columbia  &  G.  R.  Co.,  26  So.  Car.  258. 

Where  a  carrier  agrees  to  transport  and 
deliver  goods  within  a  specified  time  he  is 
liable  for  a  failure  to  do  so,  unless  it  appears 
that  he  was  prevented  by  the  act  of  God  or 
the  public  enemy,  or  unless  the  delay  was 
from  some  cause  which  was  excepted  from 
the  carrier's  liability  in  the  bill  of  lading. 
Broadwell  \.  Butler,  6  McLean  {(/.  S.)  296. 
Inevitable  accident  will  not  excuse  a  car- 
rier from  a  failure  to  transport  perishable 
goods  within  the  time  that  it  has  entered 
into  a  special  contract  to  do  so.  Aeed  v. 
Pliiladelpliia,  IV.  &*  B.  R.  Co.,  3  Hoiist. 
iOcl.)  176. 

105.  Liability  wliere  carricr'.s  iieg- 
lijji'ifCft  eontributes  to  tlie  loss.*— 
A  common  carrier  is  relieved  from  absolute 
liability  for  an  injury  to  goods  by  siiowing 
that  it  was  occasioned  by  the  act  of  God  or 
public  enemies ;  but  to  avail  himself  of  such 
exemption  from  liability  he  must  show  that 
he  himself  was  free  from  fault;  and  when 
tlie  injury  is  occasioned  by  such  causes,  if 
his  own  fault  contributes  thereto,  he  is  not 
relieved  from  liability.  Heyl  v.  Ininan 
Steamship  Co.,  \\  Hun  i^N.  F.)  564.  Michaels 
v.  AVw  York  C.  R.  Co.,  30  N.  Y.  564.— Ap- 
PROVKD  IN  Pruitt  V.  Hannibal  &  St.  J.  R. 
Co.,  62  Mo.  527. 

Where  a  carrier  receives  goods  for  trans- 
portation and  negligently  delays  shipping 
until  they  are  injured  by  an  unusual  flood, 
to  avoid  liability  on  the  ground  that  the  in- 
jury was  caused  by  the  act  of  God  the  car- 
rier must  show  that  he  was  himself  free 
from  fault  or  negligence.  Read  v.  Spauld- 
*'".?■.  30  A^'  ^-  630 ;  affirming  5  Bos70.  395. 
—  Reviewing  Denny  v.  New  York  C.  R. 
Co.,  13  Gray  (Mass.)  481. — Approved  in 
Pruitt  V.  Hannibal  &  St.  J.  R.  Co.,  62  Mo. 
527.  Followed  in  Condlct  v.  Grand 
Trunk  R.Co.,  54  N.  Y.  500.     Reviewed  in 

*See  also  ante,  21. 


L:imont  v.  Nashville  &  C.  R.  Co.,  9  Heisk. 
(Tenn.)  58. 

In  i:asc  of  injury  to  goods,  the  act  of  God 
cannot  be  set  up  as  a  defense  by  the  carrier 
if  guilty  of  previous  misconduct  or  neglect 
by  which  the  exposure  resulting  in  the  loss 
was  occasioned.  Annentrout  v.  St.  Louis, 
K.  C.  &-  N.  R.  Co.,  I  Mo.  A  pp.  158. 

100.  Necessary  evidence  topriiiia- 
fucie  eliarjje  tlie  carrier.*- Ordinarily 
the  shipper  of  goods  makes  out  a  prima- 
facie  case  by  siiowing  that  he  delivered  tlie 
goods  to  the  carrier  in  good  order  and  that 
they  were  in  bad  condition  ordamaged  win  n 
delivered  to  the  consignee  ;  and  the  carrier 
may  then  show  that  the  injury  was  caused 
by  the  act  of  God  or  the  public  enemy,  the 
burden  of  proving  which  is  on  it.  Winne 
V.  Illinois  C.  R.  Co.,  31  loTva  583,  i  Am.  Ay. 
Rep.  460. 

One  who  sues  a  common  carrier  for  injury 
to  goods  must  show  affirmatively  that  de- 
fendant received  them  in  good  order.  Mar- 
quelle,  H.  (S^  O.  R.  Co.  v.  Kirkwood,  9  Am. 
&'  Eng.  R.  Cas.  85,45  Mich.  51,  7  A^.  W. 
Rep  209,  40  Am.  Rep.  453. — Disapproving 
Laughlin  v.  Chicago  &  N.  W.  R.  Co.,  28 
Wis.  204.  Following  Marquette,  H.  & 
O.  R.  Co.  V.  Langton,  32  Mich.  251.  Re- 
viewing Midland  R.  Co.  v.  Bromley,  17  C. 
B.  372. — Not  Followed  in  Lake  Erie  & 
W.  R.  Co.  V.  Oakes.  1 1  111.  App.  489. 

Merely  showing  a  delivery  by  the  carrier 
in  an  injured  condition  is  not  enough.  It 
must  be  shown  in  what  condition  the  car- 
rier received  the  goods  in  order  to  prove  an 
injury  in  his  hands,  which  may  be  shown  by 
direct  affirmative  evidence,  or  by  proof  of 
such  facts  and  circumstances  as  to  raise  the 
presumption  that  they  were  in  proper  con- 
dition when  received  by  the  carrier.  Smith 
v.  Ne^v  York  C.  R.  Co.,  i^iBarb  (A^  K.)  225  ; 
affirmed  in  41  N.   Y.  620. 

A  railroad  receipting  for  goods  "  in  appar- 
ent good  order  "  does  not  relieve  the  con- 
signor from  proof  of  their  condition  at  the 
time  of  delivery.  Chicago  iS-*  A.  R.  Co.  v. 
Benjamin,  63  ///.  28,-,  7  Am.  Ry.  Rep.  392. 
A  carrier  will  bj  presumed  to  have 
received  goods  in  good  order  for  shipment; 
that  is,  that  they  were  in  such  a  condition 
that  t4iey  could  be  moved  without  loss ;  and 
if  not  in  such  condition  he  is  not  bound  to 
receive  them.  Breed  v.  Miichell,  48  Ga. 
533- 

♦S©ealso/<?j^,  792-704. 


CARRIAGE   OF   MERCHANDISE,  107,  108. 


57 


There  is  no  presumption  that  goods  were 
in  good  order  when  shipped,  nor  tliat  they 
remained  in  the  same  condition  in  which 
they  were  at  the  time  they  were  delivered 
to  the  carrier,  where  they  have  been  carried 
ami  delivered  to  the  consignee  for  the  pur- 
pose of  inspection.    Brooks  v.  Dinsmore,  3 

N.  Y.  S.  K.  587- 

Where  it  is  conceded  tliat  a  loss  occurred 
from  leakage  and  breakage,  from  which  the 
carrier  is  released  by  his  contract  unless  his 
negligence  or  misconduct  co-operated  in  the 
loss,  the  burden  of  proof  is  upon  the  shippers 
to  show  such  ne>iligence  or  misconduct. 
The  Ji-ffcrson,  31  Fed.  Rep.  489.— Follow- 
ing National  B.  of  E.  &  M.  Co.  v.  The 
New  Orleans,  26  Fed.  Rep.  44. 

107.  Presumption  of  loss  while  in 
carrier's  hands. — Where  A.  ships  goods 
securely  boxed,  to  be  delivered  to  B.,  and  a 
part  only  are  delivered,  the  presumption  is 
that  the  loss  occurred  while  the  goods  were 
in  tlie  carrier's  possession.  Rice  v.  Indian- 
apolis (S-  St.  L.  R.  Co.,  3  Mo.  App.  27. 

When  a  carrier  who  receipts  for  cotton 
states  in  the  receipt  that  it  was  not  in  bad 
order,  and  it  is  delivered  to  the  consignee 
in  a  damaged  condition,  it  must  be  presumed 
that  the  cotton  suffered  the  injury  while 
under  the  control  of  the  carrier.  In  such 
case  there  is  no  requirement  that  the  owner 
should  prove  by  evidence  aliunde  that  the 
cotton  was  not  damaged  when  the  consignee 
received  it.  International  &^  G.  N.  R.  Co. 
v.  Blanton,  22  Am.  &*  Eng.  R.  Cas.  428,  63 
7\x.  109. 

108.  When  burden  of  proof  is 
shifted  to  the  carrier.* — When  a  com- 
mon carrier  delivers  goods  in  a  damaped  or 
injured  condition,  and  it  does  not  appear 
that  he  received  them  in  such  condition,  the 
law  casts  on  him  ihc  burden  of  proving  that 
they  were  in  that  condition  when  he  received 
them,  or  that  the  injury  occurred  by  the  act 
of  God  or  the  public  enemy,  and  without 
fault  on  liis  part.  Montgomery  &^  IV.  P. 
R.  Co.  v.  Moore,  51  Ala.  394. 

The  burden  of  proof  is,  first,  on  the  plain- 
tiff to  show  delivery  and  acceptance  of  the 
goods,  and  next,  the  loss  and  value  thereof. 
This  shown,  the  burden  is  upon  defendant 
to  relieve  itself  of  liability  by  showing  legal 
contract  exemption,  or  that  the  loss  was 
occasioned  by  a  public  enemy  or  by  the  act 
of  God,  or  that  the  goods  had  in  themselves 

*  See  also /w/.  703. 


elements  of  destruction  which  occasioned 
the  loss.  Savannah,  F.  &*  W.  R.  Co.  v. 
I/arris,  42  Am.  •S-'  Fug.  R.  Cas.  457,  26  Fla. 
148,  7  So.  Rep.  544.  Buddy  v.  Wabash,  St. 
L.  &t*  P.  R.  Co.,  20  Mo.  App.  206.  Hallv. 
Cheney,  36  N.  H.  26.  Brooks  v.  Dinsmore,  3 
N.  Y.  S.  R.  587.  Green  v.  Indianapolis  &* 
St.L.R.  Co.,  s6Mo.  556. 

Where  a  shipper  has  shown  a  delivery  of 
goods  to  a  carrier  in  good  condition,  and  a 
loss  or  injury  while  in  the  carrier's  hands, 
the  general  rule  is  that  the  burden  of  proof 
is  on  the  carrier  to  show  that  his  liability 
terminated  before  the  loss  or  damage  oc- 
curred. South  Sr'  N.  Ala.  R.  Co.  v.  Wood, 
9  Am.  <S^  Eng.  R.  Cas.  419,  66  Ala.  167, 
41  Am.  Rep.  749.— Approving  Wardlaw  v. 
South  Carolina  R.  Co.,   11  Rich.  (So.  Car.) 

337. 

If  the  goods  are  lost  under  circumstances 
which  render  the  carrier  liable  by  the  gen- 
eral rule  of  law,  he  must  respond  unless  he 
can  show  that  there  was  a  special  accept- 
ance, equivalent  to  a  contract,  which 
exempts  him  from  the  ordinary  liability  of 
common  carriers  in  the  particular  case. 
Park  V.  Preston,  108  A^.  Y.  434.  15  TV.  E. 
Rep.  705,  13  A^.  Y.  S.  R.  809  ;  affirming  37 
Hun  645,  mem. 

Where  on  the  face  of  the  transaction  the 
time  consumed  in  transportation  appears  to 
be  unreasonable,  the  burden  is  upon  the 
carrier  to  account  for  the  delay.  St.  Clair 
V.  Chicago,  B.  (5»  Q.  R.  Co.,  42  Am.  &*  Eng. 
R.  Cas.  414,  80  Io7c/a  304,  45  A';    W.  Rep. 

570. 

The  burden  of  proof  is  on  the  plaintiffs  to 
show  that  ttie  property  did  not  safely  reach 
its  destination ;  but,  where  the  plaintiffs 
proved  that  the  defendant's  boat  in  which 
the  property  was  stowed  was  capsized  and 
the  property  damaged,  and  a  portion  of  the 
property  carried  by  the  defendants  to  a 
place  out  of  their  course — //<>/(/ sufficient  to 
throw  the  burden  of  proof  on  the  defend- 
ants to  account  for  the  property.  Day  v. 
Ridley,  16  Vt.  48. 

Plaintiff  shipped  cotton  in  cars  contain- 
ing also  cotton  belonging  to  another  party. 
While  in  transportation  the  cars  were  de- 
stroyed by  fire  and  two  bales  of  cotton  only 
were  saved,  but  which  were  not  delivered  to 
either  plaintiff  or  the  other  parties.  Held, 
that  the  burden  of  proof  was  on  the  carrier 
to  show  that  the  two  bales  saved  from  the 
fire  did  not  belong  to  plaintiff,  and  in  the 
absence  of  such  evidence  the  jury  would  be 
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authorized,  in  any  event,  to  find  for  plaintifT 
the  value  of  the  two  bales.  H'ooUwarii \. 
Illinois  C.  A'.  Co.,  i  Hiss.  ( U.  S.)  403. 

lOU.  Liability  I'ur  (luiiia^eM  result- 
ing; t'roiu  defective  cars.*— The  fact  that 
a  way-bill  specifies  rates  of  charges  for  the 
transportation  of  butter  in  common  cars 
does  not  excuse  the  carrier  from  liability 
for  injury  resulting  therefrom,  the  rate  speci- 
fied in  the  way-bill  not  having  the  effect  of 
preventing  the  carrier  from  claiming  com- 
pensation for  charges  incurred  on  account 
of  outlays  made  in  order  to  safely  transport 
the  goods.  Beard  v.  Illinois  C.  A'.  Co.,  43 
Am.  &•  Eng.  R.  Cas.  445,  79  Iowa  518,  7  L. 
A'.  A.  280,  44  N.  IV.  Kep.  800. 

Where  butter  was  injured  by  the  heat, 
and  the  defendant  claims  that  it  did  not 
have  refrigerator  cars  in  which  it  could 
transport  it,  evidence  is  admissible  to  show 
that  a  custom  prevails  among  catiiers  by 
railroad  to  put  butter  into  cold-storage 
when  refrigerator  cars  are  not  ready  to  re- 
ceive it.  Beard  \.  Illinois  C.  R.  Co.,  42  Am, 
<S-  Eng.  R.  Cas.  445,  79  Iowa  518,  7  Z,.  /?.  A. 
280,  44  A^.  IV.  Rep.  800. 

Although  a  railroad  company  did  not 
have  refrigerator  cars  which  were  available 
for  the  transportation  of  a  shipment  of  but- 
ter, that  fact  does  not  relieve  it  from  lia- 
bility for  injury  by  heat  when  it  is  shown 
that  the  butter  could  have  been  carried 
safely  by  the  use  of  ice  in  box-cars.  Beard 
V.  Illinois  C.  R.  Co.,  42  Am.  6^  Eng.  R.  Cas. 
445,  79  Iowa  518,  7  L.  R.  A.  280,  44  N.  W. 
Rep.  800. 

110.  Not  liable  for  loss  through 
inherent  defects  in  goods  carried.!— 
But  while  carriers  are  insurers  for  the  de- 
livery of  goods,  they  are  not  insurers  that 
they  shall  reach  their  destination  in  the 
same  condition  in  which  they  were  shipped. 
They  are  not  liable  for  losses  from  ordinary 
wear  and  tear  of  goods  in  the  course  of 
transportation,  or  from  their  ordinary  loss 
or  deterioration  in  quantity  or  quality  in  tlie 
course  of  the  voyage,  or  from  inherent 
natural  infirmity  and  tendency  to  damage, 
or  which  arise  from  the  personal  neglect,  or 
wrong,  or  misconduct  of  the  owner  or  ship- 
per of  the  goods.  But  a  common  carrier  is 
bound  to  use  due  diligence  for  the  perserva- 
tion  of  the  goods  from  damage  and  deteri- 
oration.   Illinois  C.  R.  Co.  v.  McClellan,  54 


*  See  also  ante,  ft2. 
f  See  also  ante,  26. 


///.  58.  McGraw  v.  Baltimore  &*  O.  R.  Co., 
9  ylm.  &•  Eng.  R.  Cas.  188,  41  Am.  Rep. 
696,  18  II'.  Va.  361. 

A  carrier  does  not  insure  against  loss 
arising  from  the  act  of  God  or  defects  in 
the  thing  carried  ;  if  either  of  these  or  both 
taken  together  are  ihe  sole  cause  of  the 
loss  he  is  not  liable.  Nugent  v.  Smith,  L. 
R.  I  C.  P.  D.  423,  45  L.J.  C.  P.  D.  697.  34 
L.  T.  827,  25  W.  R.  117;  reversing  L.  R.  i 
C.  P.  D.  19.  45  L.  J.  C.  P.  D.  19,  33  L.  T. 
731,  24  W.  R.  237. 

A  carrier  of  fruit-trees  is  not  liable  for  a 
loss  or  damage  thereto  by  freezing,  unless 
they  be  carelessly  exposed  to  the  cold  or 
frozen  through  an  unnecessary  delay  in 
shipping,  the  burden  of  showing  which  is 
on  the  owner;  and  it  is  not  liable  where 
they  are  frozen  in  its  cars  at  the  place  of 
destination  or  at  the  end  of  its  route,  where 
they  are  not  as  liable  to  freeze  in  the  cars  as 
in  the  warehouse.  Vail  v.  Pacific  R.  Co.,  63 
Mo.  230,  20  Am.  Ry.  Rep.  420. 

111.  Evidence  to  show  loss.— In  a 
suit  against  a  carrier  to  recover  the  value  of 
cotton  lost,  to  authorize  a  recovery  it  must 
be  proved  :  i.  That  defendant  was  a  com- 
mon carrier.  2.  That  the  cotton  was  received 
as  freight  by  defendant  in  such  manner  as 
to  constitute  defendant  a  common  carrier 
of  the  cotton.  3.  Failure  to  transport  the 
cotton  to  the  place  of  destination.  Missouri 
Pac.  R.  Co.  V.  Douglass,  16  Am.  <&-  Eng.  R. 
Cas.  98,  2  Tex.  App.  {Civ.  Cas.)  32. 

In  an'action  against  a  carrier  for  loss  or 
non-delivery  of  goods,  plaintiff  must  give 
evidence  in  support  of  the  allegation,  not- 
withstanding its  negative  character;  but 
slight  evidence  will  be  sufficient.  Chicago 
&^  N.  W.  R.  Co.  V.  Dickinson,  74  ///.  249. 

The  fact  that  a  consignee  of  goods  called 
at  the  railroad  station,  at  their  place  of  des- 
tination, and  made  inquiries  for  them  is 
admissible  in  evidence,  as  tending  to  show  a 
loss  of  the  property.  Ingledcw  v.  Northern 
R.  Co.,  7  Gray  (Mass.)  86. 

In  an  action  against  a  common  carrier, 
to  recover  damages  for  injuries  to  goods 
shipped  by  sea  (or  where  the  same  matter 
is  relied  on  as  a  defense  against  an  action 
by  him  to  recover  freight),  the  fact  that 
similar  goods  shipped  by  sea  to  the  port  of 
delivery  usually  arrived  safe  and  uninjured, 
would  be  admissible  evidence  against  him, 
as  a  circumstance  tending  to  show  that  any 
damage  or  breakage  was  the  result  of  negli- 
gence on  his  part ;  and,  e  converse,  the  fact 
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that  such  goods  usually  arrived  in  a  dam- 
aged and  broken  condition  is  admissible 
evidence  for  him,  as  tending  to  show  tliat 
the  breakage  was  not  the  result  of  negli- 
gence on  his  part.  Stvele  v.  Tmvnsend,  37 
Ala.  247.— Limiting  O'Grady  v.  Julian,  34 
Ala.  88. 

Where  two  disinterested  persons,  on  the 
oral  request  of  both  the  owner  and  the  rail- 
road company,  made  a  survey  of  damaged 
freight  and  reported  on  the  same,  but  the 
effort  thus  made  did  not  result  in  adjutsmg 
the  dispute,  and  a  suit  was  afterwards 
brought  to  recover  the  damages,  the  report 
or  finding  of  such  disinterested  persons  was 
not  admissible  in  evidence  at  the  instance 
of  either  party  over  the  objection  of  the 
other,  even  though  made  in  writing,  and 
even  though  it  had  long  been  the  custom  of 
the  railroad  company,  and  its  custom  at 
that  place,  to  adjust  such  disputes  in  that 
manner.  Central  R.  Co,  v.  Rogers,  66  Ga. 
251. 

In  an  action  to  recover  for  several  barrels 
of  whiskey  and  pork  destroyed  while  in 
transit,  on ,  of  the  plaintiffs  swore  the  whis- 
key was  worth  $2.25,  and  the  pork  $20,  per 
barrel.  Held,  that  tiie  price  must  be  held  to 
mean  that  the  whiskey  was  worth  $2.25  per 
gallon,  and  not  per  barrel,  and  that  he  price 
fixed  must  be  taken  to  mean  at  the  place  of 
destination.  Toledo,  P.  &•  W.  R.  Co.  v. 
Kickler,  51  ///.  157. 

112.  Evidence  to  establish  coii- 
trsiut  to  carry*— Where  a  carrier  is  sued 
in  assumpsit  upon  its  common-law  liability 
as  a  carrier  of  goods,  whether  the  plaintiff 
counts  upon  a  special  contract  or  upon  one 
which  the  law  implies,  he  must  prove  the 
contract  to  entitle  him  to  recover;  and 
whether  the  declaration  charges  a  special 
contract  or  an  implied  contract  which  the 
law  -aises,  there  is  no  difference  except  in 
the  mode  of  proof.  If  an  express  contract 
be  set  out,  then  the  proof  need  only  be  suf- 
ficient to  show  what  the  contract  was;  if  an 
implied  contract  be  declared  upon,  then 
such  facts  and  circumstances  must  be 
proven  as  to  create  the  relation  of  shipper 
and  carrier  from  which  the  law  infers  a 
contract.  Michigan  S.  6^  N.  I.  R.  Co.  v. 
McDonough,  21  Mich.  165. — Distinguish- 
ing Great  Western  R.  Co. 

Mich.      427. — EXPLAINKD 

GUISHED  IN  Kansas  Pac.  R.  Co.  v.  Nichols, 
9  Kan.  235.  Followed  in  Lake  Shore  & 
M.    S.   R.  Co.  V,  Perkins,  25    Mich.  329. 


V.  Hawkins,  18 

AND        DlSTIN- 


QuoTED  IN  Kansas  Pac.  R.  Co.  v.  Rey- 
nolds, 8  Kan.  623. 

IIU.  l{i{;litM  of  consigiico  where 
there  is  u  imrtial  Iomm.* — Where  com- 
mon carriers  have  been  guilty  of  negligence, 
whereby  the  owner  of  goods  has  sustained 
ihjury,  the  subsequent  acceptance  of  the 
goods  by  the  owner  is  no  bar  to  an  action ; 
but  it  may  be  given  in  evidence  in  mitigation 
of  damages.  Nothing  short  of  a  release  or 
the  acceptance  of  something  in  satisfaction 
is  a  bar.  Bowman  v.  Teall,  23  Wend.  {N. 
K)  306.  Howe  V.  Oswego  &*  S.  R.  Co.,  56 
Bar6.  {N.  K.)  121. 

Where  goods  are  shipped  in  barrels  and 
tierces  a  receipt  by  the  owners  given  to  the 
carrier,  acknowledging  a  delivery  of  the 
number  of  barrels  and  tierces  shipped,  will 
not  prevent  them  from  recovering  for  a 
partial  loss  of  the  contents  of  the  barrels  or 
tierces,  unless  they  were  received  and  re- 
ceipted for  as  for  a  full  compliance  with  the 
contract,  which  is  a  question  for  tlie  jury. 
Alden  V.  Pearson,  3  Gray  (Mass.)  342. 

114.  Nei;li{;euce  tiiat  will  render 
eoiiipaiiy  liable,  f— Whatever  the  condi- 
tions of  the  contract  may  be  between  con- 
signor and  carrier,  the  latter  cannot  escape 
liability  for  loss  which  may  result  through 
his  own  negligence  or  the  malfeasance  of 
his  employes  to  the  goods  entrusted  to  his 
care  for  transportation.  Mil/on  v.  Denver 
&•  R.  G.  R.  Co.,  I  Colo.  App.  307,  29  Pac. 
Rep.  22. 

If  a  carrier  receives  goods  well-packed,  it 
is  liable  for  a  loss  or  damage  which  results 
from  its  negligent  or  careless  handling;  but 
not  if  the  loss  or  injury  results  from  imper- 
fect packing.  Ciilbreth  v.  Philadelphia,  IV. 
(S-  B.  R.  Co.,  3  Housf.  (Del.)  392. 

A  railroad  which  has  received  goods  un- 
der a  contract  by  which  the  owner  agrees 
to  send  a  man  along  to  protect  them,  will 
be  liable  for  the  loss  of  the  goods  through 
its  own  negligence,  though  the  owner  fails 
to  perform  his  share  of  the  contract.  Pur- 
cell  v.  Southern  Exp.  Co.,  $^Ga.  315. 

A  box  containing  a  glass  bottle  filled  with 
oil  of  cloves,  delivered  to  a  common  carrier 
marked  "  Glass — with  care — this  side  up," 
is  a  sufficient  notice  of  the  value  and  nature 
of  the  contents  to  charge  him  for  the  loss 
of  the  oil  occasioned   by  his  disregarding 

*See  also  pos/,  227. 

f  Injury  to  freight  resulting  from  negligence 
or  (lelny.  see  note.  3  Am.  &  Eng.  R.  Cas.  326. 
See  also /,.j/,  180,  756. 
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such    direction,      Hastings    v.  Pepper,    ii 
I'ick.  [Mass.)  41. 

Where  a  r.iilway  company  in  a  bill  of  hid- 
ing for  the  shipment  of  cotton  reserves  tlie 
x\'^\\X.  to  have  it  compressed,  and  suhse- 
<lii -ntly  places  it  in  the  hands  of  a  compress 
cominmy  for  tliat  purpose,  such  company 
becomes  the  agent  of  tlic  railway  company, 
and  liie  latter  is  liable  for  its  destruction  or 
damage  through  the  negligence  of  the  com- 
press company.  Olis  Co.  v.  Missouri  J'ac. 
A\   Co.,  112  Afo.  622,  20  5.  /r.  A'ep.  676. 

A  common  carrier  of  bonded  goods,  who 
receives  goods  in  bond  for  carriage  the  bill 
of  lading  of  which  recites  that  they  are  to 
be  transported  in  bond,  is  liable  for  a  loss 
arising  from  a  shipment  of  the  goods  on  an 
unbonded  vessel.  Mellier  v.  St.  Louis  &* 
N.  O.  Traiisp.  Co.,  14  Mo.  App.  281. 

Where  a  carrier  places  potatoes  on  a 
ves.sel  on  the  upper  deck,  where  they  are 
frozen,  it  is  liable,  where  there  is  nothing 
to  prevent  their  being  placed  below  deck, 
where  they  would  not  have  frozen,  and 
where  the  only  excuse  oHered  for  not  put- 
ting them  there  is  that  they  were  put  where 
potatoes  are  usually  carried,  and  that  it 
would  have  taken  longer  to  put  them  below. 
Wing  V,  New  York  ^S^•  /:.  R.  Co.,  i  Hilt. 
(N.  Y.)  235.— QU()Ti:iJ  IN  Merchants'  D.  & 
T,  Co.  V.  Corn  forth,  3  Colo.  280. 

A  railroad  received  cotton-seed  meal  con- 
signed to  a  point  about  six  miles  from  its 
road  on  a  bayou,  giving  a  through  bill  of 
lading,  it  being  its  custom  to  transfer  freights 
from  where  its  road  crossed  the  water  to 
the  place  of  destination  on  flat  boats.  The 
meal  in  question  was  delivered  by  the  road 
on  Saturday  night  and  was  left  in  the  rain 
imcovered  on  its  platform  until  the  follow- 
ing Monday,  the  boat  not  going  on  Simday. 
Jlehi,  that  the  railrf)ad  company  was  liable 
for  injuries  to  the  meal  and  the  sacks  con- 
taining it  caused  by  getting  wet.  Williams 
V.  Morgan,  32  La.  Ann.  168. 

1 15.  When  shipper  n.sHiiines  risk  of 
transportation.— Where  the  shipper  of 
machinery  agrees  that  it  may  be  loaded  and 
transferred  ujion  open  cars,  the  railroad 
company  is  not  liable  for  damages  caused 
thereby,  in  the  absence  of  its  own  negli- 
gence or  of  unreasonable  delay  in  trans- 
portation or  delivery.  Western  &*  A.  Ii. 
Co.  V.  Exposition  Cotton  Mills  35  Atn.  &• 
Eng.  R.  Cai. 602,  81  Ga.  522,  7  S.E.  Rep.  ()i6, 
2  L.  R.  A.  102. 
Where  the  owner  of  cotton  ships  it  by 


water  on  an  open  craft,  the  character  of 
which  is  well  known  to  him,  and  which  is 
the  only  method  employed  in  shipping 
cotton  on  that  river,  he  assumes  the  risk  of 
loss  of  the  c<jtton  by  getting  wet,  and  can- 
not recover  for  an  injury  thereto  from  such 
loss.  ClteiHiillier  v.  J'atlon,  10  'J'ex.  344. — 
Al'l'KoviNi;  VVhitesides7',  Turkhill,  20  Miss, 
599.  I""()i,i,{)WiN(i  Chevaillicr  v.  Straham,  2 
Tex,  124.— Disi  iNUULsiii'i)  IN  Philleo  v. 
Sanford,  17  Tex.  227, 

1  10.  Provint;  a  Npecial  value  in 
property.— I'laintid  shipped  a  car-load  of 
ear  corn  over  the  road  of  defendant.  The 
petition  alleged  that  it  was  carefully  selected 
for  its  peculiar  value  as  seed  corn,  and  that 
while  in  transportation  the  defendant,  with- 
out the  knowledge  or  consent  of  plaintifT, 
caused  it  to  be  run  through  an  elevator  and 
shelled,  thus  materially  diminishing  its 
value.  Held,  that  it  was  not  error  to  per- 
mit plaintilT  to  introduce  testimony  that 
he  notified  defendant  before  shipment  that 
the  corn  was  selected  for  seed  purposes,  and 
l!iis  notwithstanding  there  was  no  allega- 
tion in  the  petition  of  such  notice,  Mis- 
souri I'ac.  R.  Co.  V.  Ni"vin,  16  Am.  6-  Eng, 
R.  Cas.  252,  31  Kan.  385,  2  Pac.  Rep.  795. 

117.  Violation  of  Sunday  lawH.— 

The  mere  fact  that  freight  cars  were  run 
and  uidoaded  on  Sunday  in  violation  of  a 
statute  will  not  render  a  company  liable  for 
a  loss  of  goods.  Willie  v.  Merchants'  De- 
spatch Transp.  Co.,  47  Io7va  272. 

The  cars  containing  the  goods  were  un- 
loaded on  Sunday.  In  the  absence  of  proof 
that  by  the  law  of  the  state  where  the  loss 
happened  such  an  act  was  unlawful,  it  was 
not  evidence  of  fault  or  negligence  on  defend- 
ant's part.  Shellon  v.  Merchants'  Despatch 
Transp.  Co..  59  A'.  Y.  258,  48  How.  Pr.  257  ; 
reversing  4/.  &^  S.  527. 

UK.  Liability  for  {>:oo(1h  Io.st  from 
chartenMl  ear.— A  company  is  not  re- 
lieved from  all  liability  for  goods  shipped 
in  a  chartered  car  to  be  loaded  and  un- 
loaded by  the  owner,  where  it  is  shown  that 
the  company's  agent  retained  the  key  of  the 
c;ir,  thereby  controlling  access  to  its  interior. 
Central  R.  &^  B.  Co.  v,  Anderson,  58  Ga. 
393,  16  Am.  Ry.  Rep.  85. 

110.  Liability  for  loss  tlirou{;li 
failure  to  obey  shipper's  directions. 
— Where  a  shipper  gives  directions  as  to 
how  to  ship,  which  arc  assented  to  by  the 
carrier,  the  latter  will  be  liable  for  damage 
that  results   from   a  failure  to  obey  such 
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directions.    Siii^er  v.  Portsmoulh,  S.  S-  1\ 
6-  A'.  A'.  Co.,  31  Me.,  228. 

A  carrier  is  bound  by  instructions  given 
by  tlic  shipper  as  to  tlie  manner  in  wliich 
goods  are  to  be  carried,  and  is  liable  for  a 
breach  of  duty  i(  he  does  not  obey  them. 
Joltnsm  V.  A'tw  York  C.  A'.  Co.,  39  J/ow  J'r 
(A',  y.)  127  ;  following  33  A'.  V.  610. 

120.  i»ajnuMit  of  cliartfes iiM uttect- 
int;  rljf  lit  to  mu«  for  dunuiKes.*— Where 
a  common  carrier  performs  his  contract  to 
transport  and  deliver  goods,  a  payment  of 
the  freiglit,  or  a  submission  to  judgment 
tlicref<jr,  docs  not  preclude  the  owner  of  the 
goods  from  recovering  damages  for  injuries 
received  by  the  goods  during  their  transit ; 
he  may  pay  the  freight  and  sue  for  the  dam- 
ages, or  set  up  his  damages  by  way  of  coun- 
ter-claim in  an  action  to  recover  the  freight, 
or  he  may  bring  a  cross-action.  Sc/nviii^er 
v.  Raymoiui,  83  N.   Y.  192,  38  Am.  Kep.  415. 

Where  goods  arc  delivered  to  a  common 
carrier  to  be  transported  a  promise  to  pay 
frciglits  will  be  implied,  and  it  is  not  neces- 
sary to  prove  payment  or  tender  of  the 
charges  in  order  to  hold  him  liable  in  his 
capacity  of  common  carrier.  The  law  will 
not  presume,  without  proof,  that  the  bail- 
ment was  gratuitous.  Winne  v.  Illinois  C. 
R.  Co.,  31  Iowa  583. 

Where  a  common  carrier  receives  prop- 
erty for  transportation  and  declines  to  fix  a 
price  or  charge  therefor,  he  cannot  defeat 
a  recovery  for  a  loss  by  saying  that  he  had  a 
secret  intention  not  to  charge  anything  for 
the  transportation,  but  which  was  not  com- 
municated to  the  shipper  nor  agreed  to  by 
him.  Gray  v.  Missouri  River  Packet  Co., 
64  Mo.  47. 

121.  Necessary  averments  in  ac- 
tion for  (lainag:es.f — In  an  action  against 
a  carrier  for  loss  of  goods,  it  is  sufficient  to 
allege  that  the  loss  was  occasioned  by  the 
negligence  of  the  carrier,  without  averring 
the  specific  facts  constituting  the  negli- 
gence. McCattley  v.  Davidson,  10  Minn. 
418  (OV/.  335). 

122.  WIio  may  maintain  suit  for 
(lania{;es.t— A  party  who  is  buying  grain, 
and  who  has  agreed  to  furnish  the  means  of 
transportation  from  the  place  of  purchase 
to  him,  may  maintain  an  action  against  a 
railroad  company  for  failing  to  transport 


*See  also/»w/,  715. 
t  See  also /)o.f/,  723. 
X  See  also/oj/,  706-722. 


grain  according  to  contract,  though  he  ia 
not  in  fact  the  owner  of  the  grain.  Cobb 
v.  Illinois  C.  R.  Co.,  38  loiaa  601. 

Where  an  incorporated  bank  ships  flour, 
the  carrier  cannot  defend  an  action  against 
it  for  negligently  injuring  the  Hour  on  the 
ground  that  the  bank,  under  its  charter, 
could  not  acquire  title  to  the  fiour.  I'arm- 
trs  &•  M.  Bank  v.  Detroit  &*  M.  R.  Co. ,  1 7 
Wis.  372. 

Goods  were  shipped  by  a  married  woman 
and  a  receipt  therefor  given  to  her,  she  not 
being  the  owner.  Held,  that,  as  she  was  the 
bailor  and  consignor,  she  had  a  right  to 
maintain  the  action,  and  that  defendant, 
having  recognized  her  as  the  owner  in  re- 
ceiving the  goods,  was  estoi)ped  from  dis- 
puting her  ownership  when  sued  for  the  loss. 
Chicago  &*  A.  R.  Co.  v.  S/tea,  66  ///.  471. 

123.  Measure  of  damat^es.'''— Where 
goods  are  lost  in  the  hands  of  a  carrier,  the 
measure  of  damages  is  the  value  of  the 
goods  at  the  place  of  dfstinati(mat  the  time 
that  they  should  have  arrived,  less  freight 
charges.  Cincinnati,  II.  &>  D.  R.  Co.  v. 
Spralt,  2  Duv.  {Ky.)  4. 

Profits  that  the  shipper  might  have  made 
by  ulterior  speculation,  or  by  shii)ping  them 
to  other  places  and  better  markets,  are  too 
remote  to  be  considered.  Harrison  v.  Stew- 
art,  I  Taney  {U.  S.)  485. 

Where  the  verdict  was  for  the  full  amount 
of  the  value  of  the  goods  at  the  place  of  des- 
tination, without  any  allowance  for  freight 
charges,  a  new  trial  must  be  granted.  It 
cannot  be  assumed  that  the  jury  allowed  in- 
terest to  the  same  amount  as  these  charges, 
when  no  interest  was  demanded  in  the  com- 
plaint and  no  instructions  as  to  interest 
given  in  the  judge's  charge.  Miami  Pow- 
der Co.  v.  Port  Royal  iSr^  W.  C.  R.  Co.,  55 
Am.  Sf  ling.  R.  Cas.  688,  38  .So.  Car.  78,  16  S. 
E.  Rep.  339. 

Where  a  carrier  delivers  goods  in  a  dam- 
aged condition,  the  measure  of  damages  is 
the  actual  depreciation  therein,  together 
with  any  expense  that  the  owner  was  put  to 
in  making  the  goods  saleable  so  far  as  their 
condition  would  permit.  Robertson  v.  A'rt- 
tional  Steamship  Co.,  17  N.  Y.  Stipp.\^(),  re- 
versing \\  N.  Y.  Sttpp.  313, 

The  ordinary  rule  is  that  where  goods  are 
shipped  and  never  delivered,  the  measure  of 
damages  is  the  value  of  the  goods  at  the 
place  of  destination;  but  where  the  con- 

*  See  a\so post,  757-776. 
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sIkiiccs  have  a  lien  on  tlic  jjiwxls  for  ad- 
ViiiK  cs  tnailc,  wla-ic  a  pait  of  tliu  gocjils  arc 
ciclivurcd,  ur  delivered  in  a  damaged  con- 
dition, the  measure  of  daina^e^  is  found  i)y 
d>  ducting  the  net  niari\et  value  of  the  (^oods 
at  the  |>lai:e  of  dtstinatixii  Ironi  the  amount 
of  the  advances,  I>u>ritt  v.  Kciuh,  \  Mc- 
J.iiin  (U.  S.)  3J5. 

1  liouj;li  ^((ods  saved  ijy  a  common  carrier 
fmni  llie  perils  of  a  freshet  were  (i.mia^ed 
by  pasi'ng  through  the  freshet,  yet  if  some 
not  saved  are  unaccounted  lor,  and  it  is  not 
sliown  that  the  freshet  caused  their  Kjss,  or 
what  their  cotulition  was  wiien  they  tlisap- 
peareil,  a  recovery  for  their  value  may  be 
liafl  aj;ainst  the  carrier  without  deducting 
anything  for  conjectural  damage  whicli  they 
may  have  sustained  by  reason  of  the  freshet 
bef(jre  the  loss  occurred.  Charlotte,  C.  &^ 
^1.  K.  Co.  V,  li'ootiit,  87  Ga.  203,  13  S,  E. 
J\cp.  509. 

No  damages  can  be  recovered  for  the 
breach  of  a  contract  to  convey  money  from 
Mexico  to  Texas  during  the  late  war,  to  en- 
able the  bailee  to  carry  on  a  contraband 
trade.     Cniitu  v.  Bennett,  39  Tex.  303. 

Where  a  railroad  company  has  sued  a 
wrongdoer  for  the  destruction  of  goods 
wiiile  in  its  hands  as  carrier,  and  has  re- 
covered, it  is  liable  to  the  owner  of  the 
goods  for  the  wiiole  amount  thus  recovered, 
and  cannot  deduct  therefrom  the  amount 
that  it  had  to  pay  out  in  the  litigation. 
llardman  v.  Brett,  37  Fed.  Rep.  803. 

On  the  19th  of  December,  1881,  eighteen 
bales  marked  "  Rags '"were  delivered  by  the 
plaintitTs  in  London  to  the  defendants  for 
conveyance  to  W.  station  in  Kent,  where  in 
tlie  ordinary  course  they  should  have  been 
delivered  within  twenty-four  hours.  By 
mistake  they  were  forwarded  to  another 
place  and  did  not  reach  the  W.  station  until 
the  4th  of  January,  1882.  when,  finding  them 
to  have  become  heated  (through  being 
packed  in  a  damp  state)  and  therefore  unfit 
for  the  manufacture  of  paper,  the  consignees 
rejected  them;  and  ultimately  the  rags  were 
found  useless  for  any  purpose,  and  were  de- 
stroyed. There  being  an  admitted  breach 
of  duty  on  part  of  the  defendants,  and  it 
being  conceded  that  the  rags  would  have 
sustained  no  injury  if  they  had  been  packed 
dry,  the  county  court  judge  gave  a  verdict 
for  the  plaintiffs,  but  for  nominal  damages 
only,  on  the  ground  that  the  loss  was  at- 
tributable to  the  plaintiffs'  own  act  in  pack- 
ing the  rags  in  a  damp  state,  without  in- 


forming the  defend.ints  that  special  care  was 
necessary.  Upon  a  motion  to  enter  a  ver- 
dict for  the  plaintiffs  fur  the  admitted 
value  of  the  goods  held,  that  the  ruling 
ol  tlie  juilge  was  correct.  Jliililii'in  v.  I.nn. 
don,  C.  tir*  O.  /»'.  Co.,  9  ylni.  iir^  l.'ni; .  A', 
Cas.  175.  ■''•  ■/''■  9  U'  li-  J>-  58J. -DlNTlN- 
i;uihiil.N(;  Hooper  v.  London  At  N.  W.  K. 
Co.,  50  L.  J.  (J.  H.  103. 

124.  kiiM-  wlu'iv  (lrl»t  <liH>  ill 
allot Ih'i*  «'oiiii(r,v  is  nikmI  I'or  in 
UiiU«Ml  .Siat«'.s._The  general  ride  is  that 
debts  <!ue  in  one  ccjuntry  and  sui'd  for  in 
anothi  r  are  to  be  computed  where  the  action 
is  brought,  in  the  currency  of  the  country 
where  the  debt  is  payable,  but  without  add- 
ing <>r  substracting  on  account  of  any  tlc- 
preciation  there  niiiy  be  in  the  currency  of 
either  country.  So  where  a  railroad  has 
contracted  to  transport  goods  from  the 
United  Slates  to  Canada,  and  is  sued  in  the 
United  States  for  a  loss,  the  recovery  should 
follow  the  same  rule;  and  it  is  error  to 
award  damages  for  the  value  of  the  property 
at  the  place  of  destination  in  Canada  ac- 
cording to  the  value  of  American  currency 
there,  which  is  at  a  discount.  Kice  v. 
Ontario  Steamboat  Co.,  56  Barb.  (,j\.  I'.)  384. 

b.  Loss  or  Injury  Caused  by  Delay.* 

125.  Extent  ot'linbility In  the  ab- 
sence of  a  special  contract  to  deliver  goods 
at  a  specified  time,  the  common-law  liability 
of  carriers,  as  insurers,  for  the  safe  delivery 
of  goods  does  not  make  them  insurers  as  to 
the  time  of  delivery.  Truax  v.  Philadel- 
phia, W.  &>  B.  A'.  Co.,  3  //««/.  iJJel.)  233. 
Boner  v.  Merchants'  SteaniOoat  Co.,  i  Jones 
(N.  Car.)  211  — CuiTicisiNd  Harrell  v. 
Owens,  I  Dev.  &  B.  (N.  Car.)  273. 

While  nothing  but  the  act  of  God  or  the 
public  enemy  will  excuse  a  carrier  from  the 
ultimate  delivery  of  property  intrusted  to 
his  care,  he  is  not  to  the  same  extent  liable 
for  every  delay  in  reaching  the  point  of  des- 
tination. Wabash,  St.  L.  6-  P.  A'.  Co.  v, 
AlcCasland,  11  ///.  App.  491. 

Unreasonable  delay  in  transporting  freight 
is  an  active  breach  of  the  carrier's  contract. 
Berje  v.  Texas  6-  P.  Ji.  Co.,  37  La.  Ann. 
468. 

A  railroad  company  is  liable  in  damages 
sustained  by  reason  of  a  delay  in  the  ship- 

*  Delay  in  transporting  goods,  see  note,  35 
Am.  &  Eno.  R.  Cas.  571,  575.  See  also  post, 
777-703.  ' 
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tneiit  of  frciK'lit.  /!iam/i\.  jri/wt»i,-/o/t&^ 
ir.  A'.  Co.,  8«  A'.  Cir.  570. 

A  carrier  is  liahlc  for  delays  occasioned  by 
()l)strii<:ti()ns  of  wliicli  it  liad  notice  and  of 
wiiiili  the  hiiipper  iiad  not  notice,  ,  Si/nvitf> 
V.  I'liiiiii  Line,  13  Mo.  A/>/>.  159.— Nor  I'tH.- 
l.owiNi;  VVibcrt  v.  New  York  &  IC.  K.  Cu„ 
12  N.  Y.  245.  (JUoliNd  Read  v.  St.  Louis, 
K.  C.  iSi  N.  K.  Co.,  f>o  Mo.  208. 

A  larrier  is  not  jusiified  in  delayinn  the 
delivery  of  jjoods  wliich  lie  lias  undertaken 
to  carry  by  adoplinfi  a  particular  mode  of 
carrying  llieni,  merely  because  that  is  the 
usual  mode.  Hahs  v.  London  i3>»  A'.  W.  R. 
Co.,  4  li.  i}"  .v.  66,  32  L.J.  (J.  />'.  292.  II  //'. 
A'.  856,  8  L.  T.421. 

12<(.  Duty  to  protcft  {;o4mIm  diiriiif; 
delay  and  coiitiiiiK'  traiiHit  wlu'ii  ob- 
Htriietion  is  roinoviMl. — Incase  of  an  in- 
terruption on  tlie  stipulated  line  of  trans- 
portation, a  carrier  is  bound  to  use  all  rea- 
sonable means  sucli  as  a  prudent  owner, 
beiny  present,  would  take  to  protect  the 
property  from  unneces.sary  loss  or  damage. 
A'lXan  V.  hrand  Trunk  R.   Co.,  61  A^.    //. 

579. 

It  is  the  duty  of  common  carriers  to  pro- 
vide sulTicient  and  suitable  means  for  the 
carriage  of  the  goods  they  receive,  and  make 
delivery  of  them  with  all  convenient  dis- 
patch ;  and  while  accidents  and  obstructions 
will  excuse  delay,  they  do  not  put  an  end  to 
the  contract,  which  must  be  completed  as 
"  'he  impediment  to  the  transporta- 
tion ol  uie  property  is  removed,  or  can  rea- 
sonably be  overcome.  Baltimore  &*  O.  R. 
Co.  V.  r  hmull,  49  0/iio  St.  489,  32  A^.  E. 
R,/>.  4, 

When  goods  in  the  care  of  a  carrier  be- 
come injured,  it  is  his  duty  to  make  ordi- 
nary and  reasonable  exertion  to  repair  the 
injury  or  lessen  its  efT  't.  Therefore  where 
packages  of  furs  beci  me  wet,  it  is  the  duty 
of  the  carrier  to  have  them  opened  and 
dried.    Cfiottteaur  v.  Leech,  18  Pa.  St.  224. 

127.  When  »  delay  in  excusable.'*' 
— A  common  carrier  who  has  not  been 
guilty  of  negligenct  is  not  liable  for  delay 
in  the  transportation  of  goods  occasioned 
by  an  accident  not  inevitable,  if  the  goods 
are  finally  safely  delivered.  Nashville  <S>» 
C.  R.  Co.  v.  Jackson,  6  Hetsk.  {Tenn.)  271, 
1 2  Am.  Ry.  Rcfi.  54.  Truax  v.  Philadelphia, 
IV.  <3-  />.  R.  Co.,  3  Housi.  {Del.)  233. 

•  Excuse  for  delay  in  transportation,  see  note, 
9  L.  R.  A.  836. 


Temporary  interruptions  or  obstructions 
wlii(  h  could  not,  with  ordinary  prudence,  be 
provided  against,  excuse  delay,  but  do  not 
ai)solve  from  the  duly  to  carry  and  deliver 
as  soon  as  it  becomes  practicable.  I'/ck.i- 
huri^  il-^  M.  R.  Co.  V.  Rai;;sdali\  46  Miss.  458, 
I  y/w  Ry.  Rc/t.  407. 

Where  it  api)ears  that  the  goods  were  car- 
riefl  and  reat'lied  their  destination  within  the 
usual  tinu;  occui)ie(l,  according  to  the  usual 
cour.se  of  business  in  ellectuating  the 
transportation  between  the  |)oint  o(  ship- 
ment and  the  |)()int  of  delivery,  and  there  is 
no  evidence  of  iiny  special  undertaking  for 
completing  the  transportation  within  a 
definite  or  fixed  time,  there  can  be  no  re- 
covery for  delay.  Lo7i>e  v.  Kast.  Tcnn.,  V. 
(3>»  i'l.  R.  Co.,  90  Ga.  85,  15  i'.  L'.  Rep.  692. 

Where  by  statute  a  carrier  is  not  liable  for 
the  total  loss  of  gooil.;,  in  a  certain  case,  in 
an  action  fur  delay  in  the  delivery  of  such 
goods,  a  plea  excusing  such  delay  upon  the 
ground  (jf  a  temporary  loss  of  the  goods 
while  they  were  in  charge  of  the  company 
is  a  good  answer  to  the  action.  Wallace  v. 
Dublin  i^  B.  J.  R  Co.,  8  Lr.  C".  Z.  341. 

A  company  is  not  liable  for  delay  result- 
ing from  the  breaking  down  of  a  freight  car 
when  the  car  is  broken  on  the  track  of  an- 
other company.  Livingstone  v.  Neiv  York 
C.  Sf  //.  A'.  R.  Co.,  5  Hun  (N.  )'.)  562. 

128.  Low  water  not  an  exeuNe  for 
delay  In  varryiiiK  by  boat.— Low  water 
in  a  navigable  river,  preventing  a  boat  from 
passing,  is  not  strictly  within  any  of  the  rea- 
sons which  excu.se  a  carrier  for  a  failure  to 
deliver  goods  within  a  rea.sonable  lime. 
Broadiuell \.  Butler,  6  McL.ean  {U.  S.)  296. 

12».  Liability  where  the  delay 
causes  a  loss. — It  is  the  carrier's  duty  to 
forward  freight  without  delay  and  as  speed- 
ily as  practicable,  and  if  it  be  unnecessarily 
and  negligently  detained  by  him  he  is  lia- 
ble for  the  loss  resulting.  Lamont  v.  Nash- 
ville &^  C.  R.  Co.,  9  Heisk.  {Tenn.)  58,  19 
Atn.  Ry.  Rep.  284. 

A  common  carrier  is  not  an  insurer  as  to 
time,  but  is  bound  to  transfer  freight  to  its 
destination  within  a  reasonable  time.  If 
delay  is  occasioned  by  an  inevitable  acci- 
dent the  loss  ensuing  is  not  chargeable  to 
the  carrier.  American  Exp,  Co.  v.  Smith, 
33  Ohio  St.  511. 

A  common  carrier  is  bound  to  reasonable 
expedition  in  the  carrying  of  freight,  but 
not  to  great  haste,  and  in  no  case  is  he  lia- 
ble for  hypothetical  or  chimerical  damages 
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caused  by  a  delay,  nor  for  any  supposed 
loss  which  mlyht  have  resulted  to  an  im- 
moral or  illegal  tratlic.  So  where  the  owner 
of  cotton  was  attempting  to  hurry  the  car- 
rier forward,  during  the  civil  war,  in  order 
that  he  might  have  an  opportunity  to 
smuggle  tlie  same  across  the  international 
line  into  Mexico,  in  violation  of  the  revenue 
laws  of  the  United  States,  the  carrier  is  not 
liable  for  a  delay  and  the  seizure  of  the  cot- 
ton by  the  United  States  authorities.  Ger- 
hard  V.  Xeesc,  36  Tex.  635. 

A  delay  on  the  part  of  a  carrier  to  for- 
ward goods  does  not  make  it  liable  for  a 
loss  occurring  by  fire  where  the  goods  are 
received  under  a  contract  exempting  the 
carrier  from  such  loss,  where  the  fire  occurs 
without  its  fault,  though  x\\<i  goods  would 
not  have  been  exposed  to  tlie  fire  had  they 
been  promptly  shipped.  Hoadlcy  v.  North- 
ern Transp.  Co.,  115  A/tiss.  304. — Approvkd 
IN  McVeagh  v.  Atchison,  T.  &  S.  F.  R.  Co., 
3  N.  Mex.  205.  Distinguished  in  Fox  t^. 
Boston  &  M.  R.  Co.,  37  Am.  &  Eng.  R.  Cas. 
632,  14S  Mass.  220,  19  N.  E.  Rep.  222,  i  L. 
R.  A.  702. 

Where  fruit  and  ornamental  trees  shipped 
were  destroyed  by  frost  before  reaching 
their  destination,  and  this  was  caused  by 
dehiy  of  transportation  to  Chicago  where 
they  were  to  pass  into  the  hands  of  another 
line,  the  fact  that  the  company's  buildings 
in  Chicago  were  destroyed  by  fire  will  not 
furnish  a  sufficient  excuse  for  the  delay, 
where  it  appears  that  other  shijjments,  made 
afterwards,  went  through  in  time  and  were 
delivered  to  the  other  line.  Michigan  C. 
H.  Co.  V.  Curtis,  80  ///.  324. 

Cars  containing  plaintiff's  goods  were 
laid  ofl  at  an  intermediate  station  and 
other  cars  were  taken  on  in  their  place.  It 
appeared  that  a''  of  the  cars  could  not  be 
taken,  but  why  some  were  laid  off  and 
others  taken  on  did  not  appear.  The  train 
went  through  to  its  place  of  destinatitm  in 
safety,  but  the  cars  containing  plaintifl['s 
goods,  which  were  attached  to  a  train  on 
the  following  day,  were  destroyed  by  the 
public  enemy.  Held,  that  the  company  was 
not  liable.  Clark  v.  Paafic  A\  Co.,  39  Hfo. 
184.— Followed  in  Gilkerson  v.  Pacific  R. 
Co.,  39  Mo.  354.  Reconciled  in  Pruitt  v. 
Hannibal  &  St.  J.  R.  Co..  62  Mo.  527. 

Where  goods  were  directed  to  be  carried 
from  Richmond,  Va.,  to  Augusta,  Ga.,  but 
instead  of  being  carried  directly  they  were 
sent  to  Atlanta,  Ga.,  thence  to  Charlotte,  N. 


C,  and  thence  to  Augusta,  and  where  they 
should  have  been  received  in  Augusta  on 
the  1st  of  September  but  were  not  received 
until  the  Sth,  and  on  the  loth  they  were 
destroyed  by  a  flood,  and  where  from  the 
1st  to  tlie  loth  the  consignees  sent  daily  to 
the  depot  of  the  carrier,  exhibited  the  bill 
of  lading,  and  asked  for  and  described  the 
goods,  but  were  informed  that  they  had  not 
arrived,  though  in  fact  they  were  then  in 
the  possession  of  the  carrier,  the  agent  of 
which  afterwards  admitted  that  they  had 
arrived  two  days  before  the  flood,  and  that 
by  carelessness  at  headquarters  the  way-bill 
was  not  sent  with  them  and  was  not  re- 
ceived until  after  they  were  destroyed,  the 
carrier  was  liable  for  their  value.  Richmond 
<S-  D.  K.  Co.  v.  Benson,  86  Ga.  203,  1 2  J>'.  E. 
Rep.  357. 

i;JO.  GootLs  iiiiist  be  carried  in  a 
rcnsoiiabic  time.*— A  common  carrier  is 
bound  by  the  common  law  to  convey  goods 
committed  to  it  for  that  purpose  within  a 
reasonable  time,  and  it  is  liable  for  a  failure 
to  do  so.  And  where  a  railroad  has  a  mon- 
opoly of  the  business  and  invites  public 
custom  it  is  bound  to  provide  sufficient 
power  and  vehicles  to  carry  all  goods  which 
the  invitation  naturally  brings  to  it. 
Branch  v.  Wilmington  &>  W.  R.  Co.,  77  A'. 
Car.  347.— Applying  Williams  v.  Vander- 
built,  28  N.  Y.  217.— p  vied  in  Purcell  v. 
Richmond  &  D.  R.  C  .,  108  N.  Car.  414. 
Reviewed  in  Whitehead  -o.  Wilmington  & 
W.  R.  Co.,  9  Am.  &  Eng.  R.  Cas.  108,  87  N. 
Car.  iii.—Sch'iVab  v.  Union  Line,  13  Mo. 
App.  1 59.  Rome  R.  Co.  v.  Sullivan,  32  Ga.  400. 
Nudd  V.  Wells,  II  Wis.  407.  Nettles  v. 
South  Carolina  R.  Co.,  7  Rich.  {So.  Car.)  190. 
Louisville  &^  N.  R.  Co.  v.  Touart,  cfj  Ala. 
514,  II  So.  Rep.  756. 

Nothing  relieves  from  this  obligation  to 
deliver  except  the  act  of  God,  the  public 
enemy,  the  act  or  conduct  of  the  owner,  or 
a  special  agreement  limiting  the  commcm- 
law  duty.  Vicksbttrg  <&*  M.  R.  Co.  v.  Rags- 
dale,  46  Miss.  458. 

A  carrier  is  only  bound  to  deliver  goods 
within  a  reasonable  time  under  the  circum- 
stances, and  is  not  liable  for  delay  arising 
from  causes  beyond  its  control.  Taylor  v. 
Great  Northern  R.  Co.,  L.  R.  i  C.  P.  385, 
35  L.  J.  C.  P.  210,  12  Jur.  N.  S.  372,  14  L. 
T.  363,  14  W.  R.  639. 


*  Failure  to  deliver  Roofls  within  a  reasonable 
time,  see  26.  Am.  &  E.NO.  R.  Cas.  202,  abstr.  See 
also  post,  204. 
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A  carrier  is  justified  in  incurring  delay 
and  delivering  the  goods  after  the  usual 
time,  wl.on  dela'  is  necessary  to  secure  tlieir 
safe  carriage.  Gnat  Northern  A'.  Co.  v.  Tay- 
lor, I  H.&'R.  X1\,L.  R.  I  C  P.  385.  izjur. 
N.  S.  372.  35  L.J.  C.  P.  210,  14  IV.  K.  639, 
liL.  T.  363. 

l.'tl.  Utiles  for  dctcrmiiiiiigr  what 
is  a  reasonable  time.*— VVliere  the  car- 
rier has  not  agreed  to  deliver  freights  at 
any  fixed  time,  it  becomes  its  duty  to  do 
so  within  a  reasonable  time,  which  is  de- 
termined, not  i)y  the  necessities  of  the  ship- 
per, but  by  the  circumstances  of  the  case. 
Co/i/>  V.  Illinois  C.  K.  Co.,  38  Iowa  601. 

Tlie  law  docs  not  attempt  to  fix  by  rule 
what  is  a  reasonable  time.  Each  case  must 
be  referred  to  its  own  peculiar  circum- 
stances, account  being  lai<cn  of  the  mode 
of  conveyance,  the  nature  of  the  goods,  the 
season  of  the  year,  character  of  the  weather, 
and  the  ordinary  facilities  for  transporta- 
tion under  the  control  of  the  carrier.  Vicks- 
Iwjr&'Af.  P.  Co.  V.  Pai^Silile,  46  Miss.  458. 

What  is  an  unreasonable  delay  in  the 
transportation  and  delivery  of  goods  will 
depend  upon  its  character,  extent,  and  cir- 
cumstances. The  fact  that  it  is  unusual 
cannot  of  itself  be  conclusive,  and  may  not 
be  even  sligiit  evidence  that  it  is  unreason- 
able. It  nmst  be  so  unusual  as  to  be  more 
reasonably  attributable  to  negligence  of  the 
carrier  than  to  any  of  the  causes  of  delay  to 
which  the  transportation,  by  reason  of  the 
mode,  time,  route,  or  subject  of  the  car- 
riage, or  other  circumstances  implying  neg- 
ligence, is  known  to  be  exposed.  Chicago 
6^  A.  R.  Co.  V.  Simms,  18  ///.  App.  68. 

Proof  of  the  usual  course  of  delivery  is 
ox^\KA.x\\y  prima  facie  evidence  of  reason- 
able time.  Schwab  v.  Union  Line,  13  J/tf. 
App.  1 59. 

WVi.  What  i.s  a  reasonable  time — 
(I)  General  rules. — A  railroad  company  is 
bound  to  deliver  freight  at  its  destination 
with  reasorable  expedition.  A  delay  of 
seventy  days,  unexplained,  is  unreasonable. 
St.  Louis.  I.  M.  &>  S.  R.  Co.  V.  Heath,  18 
Am.  &>  En^r.  R.  Cas.  557,  41  Ari:  476. 

A  delay  of  twenty-four  hours  at  a  station 
on  the  way  is  unnecessary  unless  excused 
by  something  which  the  law  recognizes  as 
sutficient.  That  the  company  needed  its 
rolling  stock  for  the  purpose  of  conveying 
passengers  is  not  a  sufficient  excuse.  Ormsby 

♦  See  dlso  antt,  37. 
2  D.  R.  D.— 5. 


V.  Union  Pac.  R.  Co.,  2  McCrary{U.  S.)  48. 
4  Fed.  Rep.  706. 

One  year  is  an  unreasonable  time  in  which 
to  carry  goods  from  a  point  in  Massachu- 
setts to  a  point  in  Wisconsin,  and  after  the 
lapse  of  such  a  time  there  can  be  no  doubt 
of  the  right  of  the  owner  to  maintain  an 
action  against  the  carrier  for  a  failure  to 
transport  the  goods  and  deliver  them 
within  a  reasonable  time.  Nuild  v.  Wells, 
II   Wis.  407. 

(2)  Illustrations. — Potatoes  were  del  •:eed 
to  a  railroad  on  the  13th  day  of  FcL  lary, 
1866,  to  be  shipped  on  the  14th,  about  100 
miles.  There  was  a  daily  train  between  the 
points;  the  weather  was  mild  and  so  contin- 
ued on  the  14th;  the  potatoes  did  not  roach 
their  destination  until  the  i6tli,  and  arrived 
so  frozen  as  to  be  worthless,  the  weather  on 
the  15th  and  i6th  having  become  cohl. 
Held,  that  under  the  circumstances  the 
company  was  liable  in  damages.  McGraw 
v.  Baltimore  <S«  O.  R.  Co.,  9  Am.  &*  Eng.  R. 
Cas.  188,  18  W.  Va.  361,  41   Am.  Rep.  696. 

A  car  of  onions  was  delivered  to  the  de- 
fendant at  noon  on  Tuesday,  for  transpor- 
tation a  distance  of  sixty-four  miles.  It  did 
not  reach  its  destination  until  the  next 
Saturday  evening,  when  the  onions  were 
spoiled.  Held,  that  the  jury  was  justified 
in  finding,  from  the  lime  consumed,  that 
defendant  was  negligent,  in  the  absence  of 
evidence  showing  reasonable  cause  for  the 
delay.  St.  Clair  v.  Chicago,  B.  &»  Q.  R.  Co., 
42  Am.  i^  Eng.  R.  Cas.  414,  So  lotua  304,  45 
A^.   W.  Rep.  570. 

A  car-load  of  onions  was  unnecessarily 
delayed  in  transportation  and  reached  tiie 
consignee  on  Saturday  evening  so  heated 
and  damaged  as  to  be  worthless.  The  owner 
failed  to  unload  them  until  Monday  follow- 
ing. The  court  instructed  the  jury  that  the 
goods  being  perishable,  it  was  the  duty  of  the 
owner  to  unload  on  Sunday,  if  that  would 
save  the  loss;  and  that  if  the  loss  occurred 
Ly  reason  of  his  failure  to  so  unload,  he 
could  not  recover.  Held,  that  the  com- 
pany could  not  complain  of  the  instruction, 
as  it  was  more  favorable  than  it  was  entitled 
to.  St.  Clair  v.  Chicago,  B.  &*  Q.  R.  Co.,  42 
Am.  &*  Eng.  R.  Cas.  414,  80  Io7i<a  304,  45 
A'.    W.  Rep.  570. 

In  such  case  plaintiff's  witnesses  testified 
that  onions  shipped  in  bulk  in  a  closed  car 
in  tiie  month  of  October  would  spoil  in  four 
days,  and  defendant's  witnesses  testified  that 
they  would  not ;  but  the  onions  in  this  case 
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were  shown  to  be  sound  when  shipped  and 
spoiled  when  they  reached  their  destina- 
tion. //(■/(/,  tliat  tiie  jury  was  justified  in 
believing  plaintifls  witnesses  as  to  the 
perishable  nature  of  the  property.  S/.  Clair 
V.  C/ihiigo,  />'.  &^  O.  A'.  Co.,  42  Aw.  &^  Ent;. 
R.  Ctis.  414,  So  /iKi'a  304,  45  A'.  /^'.  A'c/>.  570. 

Wliere  corn  was  received  by  a  raihcjad 
to  be  transpcjrted  to  a  pcjiiit  liie  usual  time 
for  reaching  wliici)  was  two  and  one  half  to 
three  days,  and  the  shipment  did  not  reach 
its  destination,  a  part  of  it  until  eleven  days 
and  a  i)art  fortj'-five  days  after  it  was  ship- 
ped— //£-/(/,  that  this  was  such  delay  as  would 
render  the  company  liable  for  damage  re- 
sulting to  the  corn  by  reason  thereof.  ////- 
fw/s  C.  A'.  Co.  V.  McCU'llan,  54  ///.  58. 

Wliere  the  ordinary  time  required  for 
freight  cars  to  run  from  the  point  where 
grain  was  shipped  to  its  destination  was 
two  or  three  days,  and  of  125  cars  of  grain 
shipped  only  ninely-five  ever  reached  the 
place  to  which  they  were  shipped,  and  their 
average  time  was  over  thirty  days,  the  de- 
lay was  held  unreasonable,  and  the  company 
could  not  excuse  such  delay  on  account  of 
blockades  on  its  side-tracks  and  other  diffi- 
culties known  to  itself  at  the  time  of  accept- 
ing the  grain.  Illinois  C.  A\  Co.  v.  CoM,  64 
///.  128. 

Goods  were  shipped  over  a  route  that 
usually  took  three  days  for  transportation. 
The  goods  in  question  were  five  days  in 
transportation  and  were  not  d-;livered  to 
the  consignee  until  the  lapse  of  12  days 
more.  Hiltl,  that  the  delay  was  unreason- 
able, making  the  carrier  liable  in  damages. 
Michigan  S.  6-  N.  /.  R.  Co.  v.  Day,  20  ///. 

375- 

133.  Where  there  is  n  contract  to 
deliver  in  a  specified  time.'*' — Where 
there  is  a  special  contract  to  carry  within  a 
proscribed  time  the  carrier  is  held  to  a 
rigid  performance  of  it,  and  is  not  excused, 
even  by  inevitable  necessity,  unless  he  has 
provided  against  it  by  positive  stipulation. 
Place  V.  VnioH  Exp.  Co.,  iHilt.  (N.  Y.)  19. 
C/iicat^o  &^  A.  R.  Co.  v.  Thrapp,  5  ///.  App. 
502.— Applied  in  Pittsburgh,  C,  C.  &  St. 
L.  R.  Co.  V.  Racer,  5  Ind.  App.  209. 

Where  a  carrier  agrees  to  accept  nursery 
stock  for  transportation,  knowing  that  the 
owner  will  need  them  at  the  place  of  desti- 


*  Effect  of  inevitable  arciilent  on  contract  of 
carriei  to  clelivrr  Roods  within  specified  time, 
see  note,  14  L.  R.  A,  3 16. 


nation  for  delivery  to  his  customers  on  a 
certain  day,  it  assumes  the  duty  of  deliver- 
ing them  in  time,  or  in  case  of  failure  to 
show  that  it  has  used  every  reasonable 
effort  to  make  the  delivery.  Chicago  &>  A. 
R.  Co.  V.  Thrapp,  5  ///.  App.  502. 

134.  Delay  caiLsed  by  sending 
irei^'lits  past  destination.— Proof  that 
a  railroad  company  received  a  car-load  of 
freight  from  a  connecting  railroad,  in  wliich 
was  a  boiler  shipped  and  way-billed  to  a 
point  upon  its  line,  the  rest  of  the  carload 
being  through  freight;  that  it  had  due 
notice  of  the  shipping  and  the  destination 
of  the  boiler,  and  of  the  transfer  of  the  con- 
tents of  the  car  of  the  connecting  line  in 
which  it  was  first  loaded  onto  a  car  of  its 
own  line ;  and  that  it  sent  such  car  beyond  its 
line  to  the  destination  of  the  through 
freignt  which  it  contained,  without  opening 
it  or  looking  for  the  boiler,  is  sufficient  to 
sustain  a  verdict  against  the  railroad  com- 
pany for  damages  caused  by  its  negligent 
delay  in  delivering  the  boiler.  IVaite  v.  A'«c/ 
York  C.  &•  H.  R.  R.  Co.,  35  Am.  Gm  Eng.  R. 
Cas.  576,  1 10  N.  Y.  635,  tnem.,  17  A'.  E.  Rep. 
730,  17  A'.  Y.  S.  R.  162.  2  Silv.  App.  85 ; 
affirming  39  Hun  655,  mem. 

135.  Delays  caused  by  unusual 
floods.  —  Where  the  transportation  of 
goods  is  delayed  by  an  unprecedented  flood 
the  carrier  is  not  rendered  liable  for  the  de- 
lay because  a  flood  had  occurred  in  each  of 
the  two  preceding  years  which  had  delayed 
freights,  but  not  so  high  as  the  one  in 
question,  and  where  the  carrier  had  not 
changed  the  construction  of  its  road  or  pro- 
vided other  means  of  crossing  the  river. 
Norris  v.  Savannah,  F.  &•  IV.  R.  Co.,  28 
Am.  &^  Etig.  R.  Cas.  66,  23  Fla.  182,  11  Am, 
St.  Rep.  355.  I  So.  Rep.  475. 

Where  the  transportation  of  freight,  per- 
ishable in  its  nature,  is  interrupted  and  de- 
layed by  a  flood  in  a  river  which  the  track  of 
the  railroad  crosses,  and  the  freight  decays, 
and  there  is  no  negligence  on  the  part  of 
the  common  carrier  in  taking  care  of  the 
freight  or  otherwise,  the  loss  is  attributable 
to  the  flood  as  an  act  of  God,  and  the  car- 
rier is  not  liable.  Norris  v.  Savannah,  F. 
<S-  W.  R.  Co.,  28  Am.  &*  En^.  R.  Cas.  66. 
23  Fla.  182,  II  Am.  St.  Rep.  355,  1  So.  Rep. 

475. 

A  carrier  who  undertakes  to  carry  goods 
over  his  own  route  is  not  responsible  for  an 
unavoidable  delay  resulting  from  the  de- 
struction of  a  bridge  by  an  unusual  flood; 
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and  to  avoid  a  delay  he  is  not  bound  to  di- 
vert the  goods  from  Ills  own  t(j  another 
route  over  which  he  has  no  control,  unless 
ill  the  exercise  of  a  sound  discretion  it  ap- 
pears that  the  change  of  route  would  iiave 
prevented  a  loss  resulting  from  the  delay. 
American  Exp.  Co.  v.  Smith,  33  Ohio  St. 
Sii. 

Wiiere  a  railroad  company  is  delayed  in 
the  carrying  of  a  lieavy  boiler  by  the  de- 
struction of  its  bridge  by  high  water,  it  is 
not  bound  to  incur  extraordinary  expense 
to  procure  a  means  of  carrying  the  boiler 
across  the  river,  as  upon  a  pontoon  bridge 
or  a  steamboat,  wiien  it  had  the  facilities  of 
(loinsi  so  in  ordinary  high  water.  Vicksbnrg 
(5»  M.  R.  Co.  V.  Riigsdalc,  46  Miss.  458,  i 
Am.  Ry.  Rep.  407.— Followed  in  Frank  v. 
Memphis  &  C.  R.  Co.,  52  Miss.  570. 

A  railroad  company  is  liable  for  loss  or 
damage  to  goods  where  it  has  been  negli- 
gent in  not  forwarding  them  promptly, 
where  loss  or  damage  occurs  at  an  inter- 
mediate station  by  the  goods  getting  wet  in 
a  depot  by  an  extraordinary  flood.  Read  v. 
Spaulding,  30  N.  V.  630. 

13ii.  Carrier  only  bound  to  exer- 
cise due  care.* — A  common  carrier,  in 
respect  to  the  time  of  delivery  of  goods,  is 
responsible  only  for  the  exertion  of  due 
diligence,  and  may  excuse  delay  in  the  de- 
livery by  accident  or  misfortune,  although 
not  inevitable ;  it  is  enough  if  he  exerts  due 
<::ire  and  diligence  to  guard  against  delay. 
Parsoits  V.  Hardy,  14  IVe/id.  (N.  V.)  215. 
Geismer  v.  Lake  Cihore  &•  AI.  S.  R.  Co.,  26 
Am.  &^  Eng.  R.  Cas.  287,  102  A'.  Y.  563,  7 
A'.  E.  Rep.  828,  2  N.  Y.  S.  R.  514;  mvrj- 
ing  i\Hun  50. — FOLLOWING  Wibertz/.  New 
York  &  E.  R.  Co.,  12  N.  Y.  245;  Blackstock 
V.  New  York  &  E.  R.  Co.,  20  N.  Y.  48.— 
Johnson  v.  East  Tenn.,  V.  <S>»  G.  R.  Co.,  90 
Ga.  810,  \T  S.  E.  Rep.  121. 

A  carrier  is  only  bound  to  deliver  goods 
within  a  reasonable  time,  under  ordinary 
circumstances,  and  is  not  bound  to  use  ex- 
trordinary  efforts  or  to  incur  extra  expense 
in  order  to  overcome  a  fall  of  snow.  Br  id- 
don  V.  Great  Northern  R.  Co.,  28  L.  J.  Ex. 
51.  32  L.  T.  94. 

The  carrier  is  bound  to  use  due  diligence 
in  carrying  freights  to  their  place  of  destina- 
tion, and  if  it  fails  in  this  it  is  liable  for  the 
damages ;  and  if  unreasonable  delay  is  shown 
t:ie  company  must  show  a  reasonable  excuse, 


*  See  also /M/,  184. 


arising  from  accident  or  other  cause  not  the 
result  of  its  own  negligence,  in  order  to  re- 
lieve itself  from  liability.  Ga/ena  3^  C.  U. 
R.  Co.v.Rae,  18  ///.  488.— Distinguished 
IN  Illinois  C.  R.  Co.  v.  Cobb.  64  111.  128. 

What  will  amount  to  due  diligence  in  this 
respect  must  necessarily  depend  upon  the 
peculiar  or  special  circumstances  of  each 
particular  case,  and  the  diligence  of  the 
carrier  may  be  increased  by  the  agreement 
of  the  parties  or  by  the  nature  of  the  freight 
transported,  as  where,  for  instance,  it  is  of 
a  perishable  nature;  for  anything  of  this 
kind  may  very  properly  be  considered  as  af- 
fecting, more  or  less,  the  question  of  due  and 
reasonable  diligence.  Iriiax  v.  Philadel- 
phia. W.  ,5-  B.  R.  Co.,  3  Houst.  {Del.)  233. 

i;i7.  J>utyof  carrier  to  ijive  notice 
of  delay. — It  is  the  duty  of  a  carrier  to 
notify  its  shippers  of  obstructions  which  will 
necessarily  cause  delay.  Schwab  v.  Union 
Line,  13  Mo.  A  pp.  159. 

Neglect  to  notify  the  consignee  of  a 
change  of  route  does  not  render  the  carrier 
liable  for  loss  or  damage  happening  from 
delay  in  the  delivery  of  goods,  if  such  notice 
would  not  have  avoided  the  injury.  Regan 
v.  Grand  Trunk  R.  Co., 61  N.  H.  579. 

The  mere  failure  on  the  part  of  a  carrier 
to  notify  the  consignor  or  consignee  that 
goods  are  detained  by  a  flood  will  not  ren- 
der the  carrier  liable  where  the  goods  are 
pn  aptly  shipped  and  delivered  as  soon  as 
the  waters  subside  enough  to  render  it  pos- 
sible, and  where  there  is  no  evidence  that  the 
damage  sustained  would  have  been  dimin- 
ished if  such  notice  had  been  given.  Norris 
V.  Sai'annah,  F.  <&*  \V.  R.  Co.,  28  Am.  &'Eng. 
R.  Cas.  66,  23  Fla.  182, 11  Am.  St.  Rep.  355, 
I   So.  Rep.  475. 

138.  Liability  as  between  con- 
necting lines.— A  railroad  company  that 
contracts  to  carry  goods  over  its  own  and 
connecting  roads,  and  deliver  the  same 
within  a  certain  time  at  a  destination  be- 
yond the  terminus  of  its  own  line,  is  liable 
to  the  shipper  for  damages  caused  by  delay 
in  transportation  over  such  connecting 
roads.  Whether  the  contract  of  shipment 
provided  for  a  carriage  beyond  such  ter- 
minus is  a  question  for  the  jury.  Upon  the 
determination  of  this  question  the  provisions 
of  the  receipt  delivered  by  the  carrier  to  the 
shipper  are  not  conclusive  upon  the  latter. 
Pereira  v.  Central  Pac.  R.  Co.,  18  Ant.  &* 
Eng.  R.  Cas.  565,  66  Cal.  93,  4  Pac.  Rep. 
988. 
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1311.  When  delay  is  a  question  for 
tlie  jury. — With  respect  to  the  liability  of  a 
common  carrier  for  damages  resulting  from 
delay  in  the  transportation  and  delivery  of 
goods,  the  rule  is  that  he  is  liable  if  he 
failed  to  transport  and  deliver  within  a  rea- 
sonable time;  but  what  is  a  reasonable  time 
must  be  determined  by  the  facts  of  the  par- 
ticular case,  and  is  always  a  question  of  fact 
and  not  of  law.  International  &*  G.  A'.  R. 
Co.  V.  Server,  3  Tex.  App.  {Civ.  Cas.)  534. 

Where  the  mark  upon  the  goods  differs 
from  the  way-bill  the  carrier  is  justified  in 
exercising  caution  ;  and  it  is  a  question  for 
the  jury  whether  in  exercising  such  caution 
he  acted  in  good  faith,  and  whether  the 
delay  in  the  delivery  of  the  goods  was  rea- 
sonable and  caused  solely  by  the  difficulty 
in  identifying  the  goods.  Baltimore  &*  O. 
Ji.  Co.  V.  Humphrey,  9  Am.  &*  Eng.  R.  Cas. 
331,  ^<)Md.  390. 

Where  fish  are  consigned  for  transport  by 
special  train  and  boat  from  London  to 
Boulogne,  but  the  company  makes  no  ab- 
solute guarantee  that  they  will  go  by  any 
particular  train  and  boat,  in  case  of  delay  it 
is  for  the  jury  to  say  whether,  under  the  cir- 
cumstances, the  company  has  been  guilty  of 
negligence  or  has  fulfilled  its  contract. 
Halves  v.  South- Eastern  R.  Co.,  54  L.  J.  Q. 
B.  D.  174.  52  Z.  T.  514. 

140.  Delays    caused    by    unusual 

press  of  business.* — A  railroad  company 

is  not  liable  for  a  delay  in  carrying  goods 

which  occurs  without  its  fault  by  an  unusual 

press  of  freights,  where  it  has  not  contracted 

'to  deliver  within   any  specified  time,  and 

where  plaintiff's   property  was  transported 

and   delivered  as  soon   as  other  property. 

IVilicrt  v.  Nfo  York  &*  E.  R.  Co.,  12  N.  V. 

245;  affirmin'T  \q  Barb,  16;  reaffirmed  in  29 

Barb.  633 ;  ser.  .•»  Sweeney  677. — Followed  in 

Geismcr  v.  Lake  Shore  &  M.  S.  R.  Co.,  26 

Am.  &  Eng.  R.  Cas.  287,  102  N.  Y.  563,  7  N. 

E.  Rep.  828,  2  N.  Y.   S.  R.  514;  Conger  z/. 

Hudson  River  R.  Co.,  6  Duer  (N.  Y.)  375. 

Not  followed  in  Schwab  v.  Union  Line, 

13  Mo.    App.    159.     Quoted    in  Re  New 

York  C.  &  H.  R.  R.  Co.,  67  Barb.  (N.  Y.) 

426.    Reviewed  in  Gray  v.  Jackson,   51 

N.  H.  9. 

A  railroad  company  is  not  liable  for  dam- 


*  See  also  niite,  57. 

Liability  of  railroad  for  delay  in  transportation 
of  goods  caufsrd  by  an  unusual  press  of  freight, 
see  note,  32  Am.  &  Eng.  R.  Cas.  437. 


ages,  with  reference  to  expected  profits, 
where  there  is  no  special  contract  and  a 
delay  happens  in  transportation  in  conse- 
quence of  an  unusual  press  of  business,  the 
company  having  a  reasonable  equipment 
for  all  ordinary  purposes  and  having  for- 
warded the  goods  with  as  much  expedition 
as  practicable.  But  it  is  liable  for  any 
damage  to  the  goods  during  the  delay.  East 
Tenn.  &•  G.  R.  Co.  v.  Nelson,  1  Coldw. 
{Tenn.)  272.— Quoted  in  Louisville  &  N. 
R.  Co.  V.  Weaver,  16  Am.  &  Eng.  R.  Cas. 
218,  9  Lea  (Tenn.)  38;  East  Tenn.  &  V.  R. 
Co.  v.  Rodgers,  6Heisk.  (Tenn.)  143;  Louis- 
ville &  N,  R.  Co.  V.  Campbell,  7  Heisk. 
(Tenn.)  253. 

Where  a  company  refused  to  furnish  cars 
for  the  transportation  of  grain  to  Cairo  dur- 
ing the  war,  on  account  of  the  large  ac- 
cumulation of  cars  on  its  track  at  that 
point  waiting  to  be  unloaded,  and  finally 
furnished  cars  upon  the  promise  of  the 
shipper  to  unload  the  same,  which  was  not 
done  either  by  him  or  the  consignee,  but 
refused— //t'A/,  in  a  suit  to  recover  damages 
for  delay,  that  the  jury  were  justified  in  find- 
ing for  defendant.  Cobb  v.  Illinois  C.  R. 
Co.,  88  ///.  394,  21  Am.  Ry.  Rep.  317. 

Where  a  railroad  company  has  accepted 
freight  for  shipment  it  cannot  excuse  a  de- 
lay in  transportation  upon  the  ground  that 
there  was  an  unusual  rush  of  business  on 
its  road.  The  excess  of  business  might 
have  excused  a  refusal  to  accept  the  freight, 
but  could  not  excuse  a  non-performance  of 
its  contract  to  carry.  International  &>  G. 
N.  R.  Co.  v.  Anderson,  3  Tex.  Civ.  App.  8, 
21  S.   W.Rcp.d^x. 

Nor  would  the  fact  that  an  accumulation 
of  cars  and  freight  at  the  place  of  delivery 
was  such  that  the  company  could  not  reach 
that  point  within  a  reasonable  time  exon- 
erate the  carrier,  it  being  within  the  power 
of  the  company  to  have  removed  the  ob- 
struction. The  carrier  should  provide  in 
his  contract  for  such  a  contingency,  if  he 
would  limit  his  liability.  Illinois  C.  R.  Co. 
V.  McClellan,  54  ///.  58. 

An  unusual  press  of  business  will  not  ex- 
cuse a  carrier  from  a  delay  where  it  appears 
that  the  press  of  business  had  existed  for  a 
long  time,  and  was  well  known  to  the  car- 
rier at  the  time  it  received  the  goods.  In 
such  case  the  carrier  should  notify  the  ship- 
per of  the  facts  and  contract  accordingly. 
Pett  V.  Chicago  &•  N.  W.  R.  Co.,  20  Wis. 
594. 
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141.  Siifflcieiicy  of  carrying  facili- 
ties.*— If  the  company  lias  ;i  reasonable 
equipment  for  all  ordinary  purposes  of  busi- 
ness, and  the  delay  is  occasioned  by  an  un- 
usual press  of  business,  but  the  carrying  is 
done  with  reasonable  expedition  under  the 
circumstances,  the  carrier  is  not  responsible 
for  the  delay;  nor  will  the  carrier  be  re- 
sponsible if  the  goods  are  delayed  by  an  ac- 
cident not  amounting  to  an  inevitable 
casualty,  if  due  care  and  diligence  iiave  been 
exercised.  Vickslmrg  &*  M.  K.  Co.  v.  Rags- 
dale,  46  Miss.  458,  I  Atn.  Ry.  Rep.  407. 

Where  the  rolling  stock  of  a  railroad 
company  is  sufficient  for  its  ordinary  busi- 
ness during  9  months  of  the  year,  the  fact 
that  for  the  other  three  months  of  each 
year  its'  rolling  stock  is  not  sufficient  to 
promptly  carry  all  freights  of  a  particular 
kind  requiring  cars  of  a  peculiar  structure, 
will  not  render  the  carrier  liable  to  a  ship- 
per, who  had  made  a  general  contract  to 
siiip  the  special  kind  of  goods,  but  without 
specifying  any  quantity  or  limiting  any 
time  for  the  shipment,  for  cost  of  insurance 
and  storage  from  the  time  his  goods  might 
be  ready  for  shipment  until  the  company 
could  furnish  cars.  Thayer  v.  Bur  chard, 
99  Mass.  508. 

A  railroad  company  which  has  the  rolling 
stock  and  equipments  to  carry  without  de- 
lay the  freights  usually  offered,  is  not  bound 
to  receive  goods  which  it  is  not  at  the  time 
able  to  carry  by  reason  of  some  accidental 
or  extraordinary  increase  in  the  public  de- 
mand for  transportation,  which  occurs  with- 
out the  fault  of  the  company.  In  such 
case  the  company  may  rightfully  decline  to 
receive  freights  offered  which  it  cannot 
carry  without  delay  ;  but  if  it  does  receive 
iliem  it  can  only  relieve  itself  from  respon- 
sibility for  delay  resulting  from  a  previous 
accumulation  of  freights  by  acquainting  the 
shipper  with  the  facts  when  he  offers  his 
goods  and  affording  him  the  option  of  ac- 
quiescing in  the  delay  or  seeking  some 
other  line  of  transportation.  Biissey  v. 
Memphis  &>  L.  A\  R.  Co.,  4.  McCrary  { U.  S.) 
405,  13  Fed.  Rep.  330. 

Where  the  principal  cause  of  delay  in 
transporting  grain  by  a  railroad  was  a  great 
accumulation  of  loaded  cars  at  all  its  sta- 
tions for  a  great  distance  on  its  road  and 


*  Reception  of  freight  when  road  is  obstructed 
or  cars  insufficient  ;  liability  for  delay,  see  note, 
18  Am.  &  Eng.  R.  Cas.  525. 


the  fact  that  the  company  had  undertaken 
to  carry  more  freights  than  it  could  manage 
successfully— //i/i/,  that  even  it  plaintiff 
were  in  some  degree  of  fault  in  not  receiv- 
ing grain  more  promptly,  it  would  not  ex- 
cuse tlie  company  for  delay  in  transporting 
other  grain  shipped  to  plaintiffs.  Illinois  C. 
R.  Co.v.  Cobb,  64  ///.  128. — Distinguishing 
Galena  &  C.  U.  R.  Co.  v.  Kae,  i8  111.  488. 

A  railroad  company  received  flour  at  an 
inland  point  to  be  carried  to  a  seaport  and 
thence  by  steamer  to  London  ;  but  a  delay 
occurred  before  vessels  could  be  procured 
to  transport  it.  Held,  that  if  the  company 
was  well  supplied  with  the  necessary  equip- 
ments and  means  of  transportation  for  all 
the  freight  that  might  ordinarily  be  ac- 
cepted, and  the  delay  occurred  by  a  sud- 
den and  extraordinary  influx  of  ocean 
freight,  which  was  beyond  the  company's 
control  and  which  it  could  not  foresee  and 
anticipate,  or  by  the  exercise  of  any  dili- 
gence provide  for,  then  it  was  not  liable  for 
the  delay.  Helliwell  v.  Grand  Trunk  R. 
Co.,  10  liiss.  {U.  S:)  170,  7  Fed.  Rep.  68. 

But  if,  in  such  case,  the  company  knew  at 
the  time  of  making  the  contract  that  the 
accumulated  business  was  such  as  might 
reasonably  be  expected  to  prevent  it  from 
reshipping  within  a  reasonable  time,  or  if 
it  might  by  proper  effort  have  known  it,  in 
that  event  it  would  be  liable  for  the  delay. 
Helliwell  v.  Grand  Trunk  R.  Co.,  10  Biss, 
(U.  S.)  170,  7  F^ed.  Rep.  68. 

1 42.  DLscriniinatioii  between  sliip- 
per.s.* — A  common  carrier  is  not  respon- 
sible for  delay  caused  by  an  unusual  press 
of  business,  or  influx  or  accumulation  of 
freight  exceeding  its  ability  to  carry,  where 
it  makes  no  undue  discriminations  among 
owners,  and  carries  the  freight  offered  as 
soon  as  it  can,  consistently  with  its  accom- 
modations and  with  its  duty  to  forward 
freight  previously  offered.  But  when  it  has 
once  accepted  goods  delivered  for  transpor- 
tation it  is  bound  safely  to  keep,  safely  to 
carry,  and  safely  to  deliver  them.  Trua.r  v. 
Philadelphia,  W.  &'  B.  R.  Co.,  3  Housl. 
(Del.)  233. 

In  an  action  for  damages  to  property 
shipped  by  negligent  delay  in  transporta- 
tion, defendant  proved  that  its  road  was  in 
good  order  and  well  equipped  ;  that  the  car 
in  which  the  property  was  loaded  was  con- 
nected with  a  train  on  the  eighth  Novem- 

*  See  also  ante,  S8. 
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bcr,  and  run  onto  a  side  track,  and  there 
remained  until  the  fifteenth,  when  it  was 
sent  forward.  It  also  gave  evidence  lend- 
ing to  show  that  the  dehiy  was  occasioned 
by  an  accumulation  of  freight  beyond  the 
capacity  of  the  road  to  carry,  and  that  the 
train  was  sent  forward  in  its  regular  order. 
Plaintit!  in  reply  showed  by  defendant's 
books  several  instances  where  goods,  which 
were  billed  after  the  eighth,  arrived  in  an 
average  time  of  less  than  tWo  days  after  the 
dates  of  the  bills,  and  also  that  tlie  date  of 
the  way-bill  indicated  the  date  the  car  was 
loaded  and  placed  with  the  train.  Held, 
that  this  evidence  tended  to  prove  that  the 
car  containing  the  property  in  question  was 
not  sent  forward  in  its  regular  order,  and 
made  the  question  one  of  fact  for  the  jury, 
whose  determination  could  not  be  reviewed 
on  appeal.  Acheson  v.  New  York  C.  &•  H. 
R.  R.  Co.,  6i  N.  V.  652. 

143.  Delays  caused  by  strikes.*— 
Where  a  railroad  company  has  received 
freight  for  shipment,  and  its  employes  re- 
fuse to  work,  it  is  still  bound  to  forward  the 
freight  within  a  reasonable  time,  unless  the 
strike  is  of  such  violence  as  to  render  it  un- 
safe to  do  so;  but  it  is  not  liable  where  the 
strike  is  of  such  magnitude  as  to  be  beyond 
the  control  of  the  company  and  the  civil  au- 
thorities, Haas  V.  Kansas  City,  Ft.  S.  &*  G. 
R.  Ct). ,  35  Am.  &^  Enf^.  R.  Cas.  572, 8 1  t7rt.  792, 
7  S.  E.  Rep.  629.— Reviewed  in  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Levi,  42  Am.  &  Eng.  R.  Cas. 
439,  76  Tex.  337,  13  S.  W.  Rep.  191,  8  L.  R. 

A.  323- 

Where  a  company  uses  all  reasonable 
means  and  efforts  to  move  its  trains,  and  a 
delay  is  caused  by  the  action  of  its  em- 
ployes who  were  on  a  strike,  it  is  not  liable. 
While  the  employes  are  on  a  strike  and  work- 
ing against  the  company  they  cannot  be 
said  to  be  its  employes.  Little  v.  Fargo,  43 
Hun  (iV.  Y.)  233,5  N-  y-  ^•^-  462.— Fol- 
lowing Geismer  v.  Lake  Shore  &  M.  S.  R. 
Co..  102  N.  Y.  563. 

Goods  were  shipped  with  a  provision  in 
the  bill  of  lading  to  the  effect  that  the  car- 
rier should  not  be  liable  for  loss  or  damage 
caused  by  fire  or  other  casualty  while  in 
transit,  or  while  in  depots  or  places  of  trans- 
shipment. At  an  intermediate  station,  where 
the  goods  were  awaiting  transportation  from 


•  See  also  an/^,  18,  48,  and  title  Strikes. 
Delay  caused  by  strikes  and  mobs' ;  liability  of 
carrier  for,  see  note,  45  Am.  &  En'j.  R.  Cas.  339. 


one  line  to  another,  the  goods  were  delayed 
by  a  mob  of  strikers,  and  were  finally  burned. 
HelJ,  that  the  company  was  not  liable. 
Halt  V.  Pennsylvania  R.  Co.,  14  Phila.  (.Pa.) 

414. 

144.  Waiver  of  right  of  action  for 
delay. — A  party  who  has  a  right  of  action 
against  a  carrier  of  goods  for  a  failure  to 
carry  and  deliver  them  within  a  reasonable 
time,  may  waive  it  by  afterward  demandini^ 
the  goods  and  insisting  on  a  delivery.  Nudd 
V.  Wells,  1 1   Wis.  407. 

A  delay  by  the  carrier  having  been  shown, 
from  which  injury  might  have  resulted,  he 
may  show  that  before  the  commencement 
of  the  voyage  the  plaintiff  consented  that 
such  delay  should  occur;  the  maxim  ap- 
plies, volenti  nan  fit  injuria.  Johnson  v. 
Light sey,  34  Ala.  169. 

Where  a  party  waives  a  right  of  action  for 
the  value  of  goods  that  he  had  against  a  car- 
rier for  an  unreasonable  delay  in  carrying  and 
delivering  goods,  by  afterward  demanding 
them  and  insisting  on  a  delivery,  he  may 
still  recover  damages  fixed  by  the  contract 
of  shipment  for  such  delay,  and  also  any 
other  direct  and  immediate  damages  caused 
thereby.     Nudd  v.  W  'ells.  1 1   Wis.  407. 

Mere  acceptance  of  a  portion  of  the  goods 
shipped  by  railroad,  on  arrival  at  their  des- 
tination, is  not  a  waiver  of  all  claim  for  loss 
resulting  from  delay.  Georgia  R,  Co.  v.  Cole, 
68  Ga.  623. 

145.  Special  defenses.  —  Plaintiffs 
shipped  veal  from  Vermont  by  rail  into  the 
state  of  Massachusetts,  where  a  law  existed 
prohibiting  the  sale  of  veal  killed  when  less 
than  four  weeks  old,  but  of  which  law  the 
shippers  were  ignorant.  Held,  that  the 
fact  that  some  of  the  veal  was  killed  within 
the  prohibited  time  would  not  avail  the 
carrier  as  a  defense  to  an  action  for  a  wai.t 
of  proper  care  in  transporting  it;  but  so  far 
as  the  statute  aflected  the  value  of  the  veal 
it  might  be  a  valid  defense.  Mann  v. 
Birehard,  40  Vt.  326. 

The  term  via  is  never  used  to  designate  a 
terminal  point,  and  the  fact  that  the  con- 
signor directed  that  goods  delivered  to  a 
carrier  for  transportation  to  "  R  "  be  shipped 
"via  D.,"  which  was  a  point  on  the  route 
selected  but  not  the  nearest  or  most  avail- 
able to  "  R.,"  affords  no  ground  of  defense 
to  an  action  for  the  damages  sustained  by 
reason  of  their  detention  at  "  D."  Den^ier 
£'-  R.  G.  R.  Co.  v.  De  Witt,  i  Colo.  App.  419, 
29  Pac.  Rep.  524. 
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140.  Measure  of  (laiiia^cs,  gener- 
ally.*— A  consignee  of  jjoods  may  recover 
damages  of  a  common  carrier  for  not  deliv- 
ering them  in  a  reasonable  time,  but  he 
cannot  treat  the  goods  as  lost  and  sue  for 
their  value  without  showing  that  the  goods 
have  depreciated  in  value  or  cannot  be  used 
atier  their  arrival.  Tanner  v.  Oil  Creek  R. 
Ci7.,  53  Pa.  St.  411.— Distinguishing  Ra- 
phael V.  Pickford,  6  Scott  N.  R.  478,  5  M.  & 
G.  551,  44  E.  C.  L.  292. 

Where  dressed  poultry  is  shipped  to 
market  and  is  negligently  delayed  in  the 
carrier's  hands,  whereby  it  is  injured,  in 
ascertaining  the  damages  it  is  proper  to 
prove  its  condition  upon  arrival  at  the  place 
of  destination,  and  also  the  market  price 
when  it  should  have  been  delivered,  as  well 
as  when  it  was  delivered.  Holdcn  v.  New 
York  C.  R.  Co.,  54  A^.  V.  662. 

In  an  action  against  a  carrier  to  recover 
for  damage  to  grain  resulting  from  unrea- 
sonable delay  In  its  transportation.  If  the 
grain  was  to  be  delivered  under  a  contract 
of  sale  by  the  shipper  the  contract  price 
should  be  taken  as  the  basis  for  estimating 
the  damages ;  otherwise  the  market  price  at 
the  place  of  delivery  at  the  time  the  grain 
should  have  reached  there  should  govern. 
////iio/s  C.  R.  Co.  v.  McClellan,  54  ///.  58. 

Ill  a  suit  against  a  railroad  for  delay  in 
transportation  of  grain  it  is  not  sufficient 
for  plaintiff  to  prove  that  when  the  grain 
arrived  after  the  time  it  should  have  ar- 
rived he  realized  a  specific  sum  for  the 
grain,  and  then  stop  ;  but  he  should  prove 
what  disposition  was  made  of  it,  how  long, 
If  at  all,  it  was  stored,  and  at  what  expense, 
and  if  sold,  the  price  it  brought  and  the  ex- 
pense of  sale.  Illinois  C,  A'.  Co.  v.  Codd,  72 
7,7.  148. 

Where  a  railroad  company  receives  a  still- 
worm,  used  in  the  manufacture  of  turpen- 
tine, which  it  agreed  to  transport  to  a  point 
on  a  connecting  road,  it  is  liable  for  a  delay 
in  the  transportation  by  the  connecting 
road  whereby  crude  turpentine  accumulates 
and  overflows  the  boxes  for  holding  it,  and 
is  thereby  lost ;  and  the  measure  of  the 
damages  is  the  value  of  the  turpentine  thus 
lost.  Savannah,  F.  <S-  IV.  M.  Co.  v.  Frit  ch- 
ard, 28  Am.  &•  Ensf.  F.  Cas.  57,  77  Ga.  412, 
4  Am.  St.  Rep.  92,  i  5.  E.  Rep.  261. 

147.  Damag^es  for  loss  of  niarket.f 
— If  a  railroad  fails  to  transport  grain  to  its 

*  r-ee  also  post,  757-809. 
t  See  also /<7j/,  778. 


destination  within  a  reasonable  time,  and 
the  price  of  grain  declines  at  the  point  to 
which  it  is  consigned,  the  owner  Is  entitled 
to  recover  the  difference  between  the  mar- 
ket price  at  that  point  when  it  should  have 
arrived  and  the  market  price  at  the  time  it 
actually  does  arrive.  Illinois  C.  R.  Co.  v. 
Cobb,  72  ///.  148.  Fox  V.  Boston  (S-  xM.  R. 
Co.,  37  Am.  &»  Eng.  R.  Cas.  632,  148  Mass. 
220,  ig  N.  E.  Rep.  222,  I  L.  R.  A.  702. 

If  in  consequence  of  delay  on  the  part  of 
arailroad  in  the  transportation  of  grain  there 
ceases  to  be  a  market  at  the  point  to  which 
it  is  consigned,  the  owner  may  without  un- 
reasonable delay  ship  the  grain  to  some 
point  where  it  can  be  sold  for  the  most  ad- 
vantageous price,  dispose  of  it  to  the  best 
advantage,  and  hold  the  company  for  the 
loss.  Illinois  C.  R.  Co.  v.  Cobb,  72  ///. 
148. 

Where  the  carrier  is  informed  of  the  spe- 
cial circumstances  making  it  advantageous 
to  the  plaintiff  to  get  his  produce  to  a  cer- 
tain market  on  a  certain  day,  and  agrees  to 
furnish  cars  to  be  loaded  in  time  to  be  for- 
warded to  such  market  by  that  day,  which 
contract  he  fails  to  perform,  the  plaintiff  is 
entitled  to  recover  such  special  damages  as 
actually  result  from  the  failure  to  get  the 
produce  to  market  on  that  day.  Hamilton 
v.  Western  N.  C.  R.  Co.,  30  Am.  6^  Eng.  R. 
Cas.  I,  96  ^V.  Car.  398,  3  S.  E.  Rep.  164. — 
Following  Lindley  v.  Richmond  &  D.  R. 
Co.,  88  N.  Car.  547. 

A  railroad  company  accepted  cotton  for  a 
point  beyond  its  road,  agreeing  to  carry  to 
the  end  of  its  line  and  there  reship  by  boat. 
The  company  agreed  with  a  packet  com- 
pany to  ship  by  a  certain  boat,  but  when  she 
arrived  she  refused  to  take  the  cotton  on 
account  of  heavy  freights  and  low  water. 
Before  the  arrival  of  this  beat,  however, 
another  boat  had  offered  to  take  the  coiton 
but  had  been  refused.  The  cotton  was  for- 
warded on  the  next  boat  that  could  be  pro- 
Ciired,  but  during  the  time  of  the  delay 
there  was  a  decline  in  the  price  of  cotton. 
The  railroad  company  was  at  liberty  to  con- 
tract with  any  boat  that  it  might  choose, 
and  there  was  nothing  before  the  departure 
of  the  boat  which  offered  to  carry  the  cot- 
ton and  was  refused,  to  induce  the  belief 
that  the  other  boat  would  not  take  it.  Held, 
that  the  company  was  not  liable.  Frank  v. 
Memphis  (S-  C.  R.  Co.,  52  Miss.  570.— FOL- 
LOWING VIcksburg  &  M.  R.  Co.  v.  Ragsdale, 
46  Miss.  476. 
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148.  When  iiitervKt  alhnvahh'.*— In 

the  absence  of  u  staiute  auiliurizing  ii,  in- 
terest cannot  be  recovered  in  a  suit  .igainst 
a  railroad  for  delay  in  transporting  grain. 
Illinois  C.  A'.  Co.  v.  CoM,  72  ///.  14S.— Dis- 
tinguishing Uradley  7'.  Geisclman,  22  III. 
494;  Chicago  &  N.  VV.  R.  Co.  v.  Ames,  40 
111.249;  Northern  Transp.  Co.  v.  Sellick,  52 
111.  249;  Chicago  &  N.  VV.  R.  Co.  7/.  Schultz 
5S  111.421. 

c.  Loss  or  Injury  by  Fire. 

140.  Generally.— A  common  carrier 
is  liable  for  a  loss  of  goods  in  his  possession 
in  that  capacity  by  accidental  fire,  unless  he 
was  exempted  from  that  risk  l)y  special  con- 
tract. Parker  v.  J'lugg,  26  Me.  181.  Porter 
V.  Chiav^o  &>  A\  I.  R.  Co.,  20  ///.  407. 

The  destruction  of  goods  by  an  accidental 
fire  is  not  such  an  act  of  God  as  to  relieve 
the  carrier  from  liability,  though  the  proxi- 
mate cause  of  the  burning  is  a  sudden  wind 
which  diverts  the  course  of  a  distant  fire 
and  drives  it  upon  the  goods.  Miller  v. 
Steam  A\u).  Co.,  \Q  N.  K  431  ;  affirming  13 
Jiarb.  361. 

Where  the  circumstances  are  unusual,  or 
an  accident  occurs  which  could  not  reason- 
ably have  been  anticipated,  common  carri- 
ers are  not  bound  to  make  extraordinary 
provision  tlierefor.  and  are  not  responsible 
for  a  loss  thereby  occasioned.  So  a  railroad 
is  not  liable  for  goods  burned  while  in 
transit  by  fire  from  burning  woods.  Penn- 
sylvania R,  Co.  V.  Fries,  87  Pa.  St.  234. 

Although  the  common-law  liability  of 
carriers  be  controlled  by  the  custom  of  ex- 
cepting fire  as  a  risk  in  the  bill  of  lading, 
the  carrier  should  be  held  to  strict  proof  of 
diligence  and  care  in  avoiding  loss  to  the 
owner  by  so  dangerous  an  element.  Single- 
ton V.  Hilliard,  i  Strobh.  {So.  Car.)  203. 

A  carrier,  having  agreed  to  deliver  goods 
in  Pittsburgh,  is  liable  for  a  loss  by  fire 
which  occurred  after  their  arrival  at  his 
warehouse  in  Albany,  to  which  he  had  re- 
moved some  months  before  and  occupied, 
as  was  the  custom  of  the  trade,  until  the 
aqueduct  across  the  river  to  Pittsburgh  was 
completed.     Graffs.  lUooimr,  9  Pa.  St.  1 14. 

A  railroad  company  that  ships  goods  over 
part  of  its  route  on  a  vessel  which  it  does 
not  own  or  charter  is  not  relieved  from 
liability  by  U.  S.  St.  of  1851,  ch.  43,  ex- 
empting the  owners  or  charterers  of  vessels 


from  liability  for  loss  by  accidental  fires, 
where  the  goods  are  destroyed  by  an  acci- 
dental lire  on  the  vessel.  /////  Mfg.  Co.  v. 
Boston  &*  L.  R.  Co.,  104  Mass.  122. 

150.  lCxc«'|>tioii  of  hi.sH  b)'  fire  in 
bill  «»i'  liuliii^t'  not  binilinK:  it'  Ions 
occurs  llirouKli  neyllffence.— A  com- 
mon carrier,  protected  by  a  valid  stipulation 
in  his  bill  of  lading  against  liability  for  loss 
of  goods  by  fire,  is  not  responsible  for  any 
loss  resulting  from  that  cause,  unless  his 
negligence  was  the  proximate  cause  of  the 
fire.  Lancaster  Mills  v.  Merchants'  Cotton- 
Press  Co.,  45  Am.  <5-»  Eng.  R.  Cas.  423,  {^9 
Tenn.  i,  14  .S".  IV.  Rep.  2,17.  St.  Louis,  /.  M. 
&-  S.  R.  Co.  V.  Bone,  52  Ark.  26, 1 1  S.  IV.  Rep. 
958. 

A  bill  states  no  cause  of  action  which 
merely  avers  loss  by  fire  of  goods  intrusted 
to  a  carrier  for  shipment  under  a  bill  of  lad- 
ing containing  a  valid  clause  exempting  him 
from  liability  for  loss  by  fire.  Complainant 
must,  in  such  case,  aver  the  additional  fact, 
which  he  must  establish  by  proof,  that  the 
carrier's  negligence  was  the  proximate 
cause  of  the  fire  causing  the  loss.  Lancaster 
Mills  V.  Mcrciiants'  Cotton-Press  Co.,  45  Am. 
^■}^  Eng.  R.  Cas.  423,  89  Tenn.  i,  14  S.  IV. 
Rep.  3'7- 

Upon  such  defective  bill  no  relief  can  be 
awarded,  even  where  there  is  prayer  for 
general  relief  and  the  carrier  suffers  a  decree 
pro  confesso.  Lancaster  Mills  v.  Merchants' 
Cotton-Press  Co..  45  Am.  &*  Eng.  R.  Cas.  423, 
89  Tenn.  i,  14  S.  IV.  Rep.  317. 

151.  AVluMi  proof  of  delivery  and 
of  I0.SS  rai.sen  a  prcsuniption  of  ne^li- 
{fciice.* — Proof  that  goods  were  delivered 
to  a  railroad  company  and  were  destroyed 
while  on  its  cars  raises  a  presumption  of 
negligence  on  the  part  of  the  company. 
Gulf,  C.  iSr*  S.  /''.  R.  Co.  v.  Zimmerman,  81 
Tex.  605,  17  S.  IV.  Rep.  239, 

The  occurrence  of  a  fire  does  not  alone 
justify  an  inference  of  negligence,  and  in 
the  absence  of  an  explanation  as  to  its 
origin,  or  evidence  that  it  was  in  defend- 
ant's power  to  explain,  or  that  by  the  exer- 
cise of  reasonable  care  the  fire  would  not 
have  occurred,  no  presumption  is  raised  to 
justify  a  submission  to  the  jury  whether  the 
fire  was  caused  by  defendant's  negligence 
or  not.  VV/titTvort/t  v.  /;>/<?  R.  Co.,  6  Am. 
&-  Eng.  R.  Cas.  349,  ^7  N.  K.  413;  affirming 
1 3  /.  (Sr*  .b'.  602. 


^  See  also /«/.  702. 


*  See  also/w/,  173. 
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Where,  in  an  action  by  a  shipper  of  cotton 
against  a  railroad  to  recover  damages  for 
the  loss  of  tlic  cotton  from  fire,  the  evi- 
dence shows  that  liie  carrier,  after  receiving 
tiie  property,  placed  it  in  the  hands  of  a  com- 
press company  to  have  it  compressed,  and 
also  shows  careless  conduct  on  the  part  of 
the  compress  company  in  the  use  of  fire 
about  the  cotton,  and  that,  loo,  on  the  very 
day  of  tlie  conth'^rration— //f/</,  that  the  con- 
clusion of  the  con.press  company's  ne^li- 
j,'ei)ce  is  a  natural  and  reasonable  one.  Otis 
Co.  V.  Missouri  Pac.  R.  Co.,  112  Mo.  622,  20 
S.  IV.  Rep.  676. 

15ii.  When  burden  to  prove  iiCR- 
Ii{;eiice  is  011  plaint itt'.* — In  an  action  to 
recover  (01  the  loss  of  goods  delivered  to  a 
company  for  transportation,  whore  it  is  ad- 
mitted that  the  goods  were  destroyed  while 
in  the  company's  warehouse,  but  it  is 
ciiarged  that  the  fire  destroying  them  was 
the  result  of  the  company's  negligence,  the 
burden  of  proof  to  establish  such  negligence 
is  on  the  plaintiff.  Denton  v.  Chicago,  R.  I. 
&*  P.  R.  Co.,  52  Iowa  161,  2  A^.  \V.  Rep.  1093. 

A  provision  in  a  contract  for  the  trans- 
portation of  goods,  to  the  elTect  that  a 
carrier  should  not  be  liable  for  a  loss  by 
fire,  does  not  relieve  the  carrier  for  a  loss  if 
a  fire  occurs  through  its  own  negligence; 
but  the  burden  of  proving  negligence  is  on 
the  plaintifl,  and  it  is  error  to  charge  that 
the  burden  of  disproving  negligence  is  on 
the  company.  Lamb  s. Camden  &*  A.  R.  &^  T, 
Co.,  46  JV.  v.  271,7  Am.  Rep.  327  ;  rcnersing  2 
Daly  454. — Applied  in  Babcock  v.  Lake 
Shore  &  M.  S.  R.  Co.,  49  N.  Y.  491 ;  Magnin 
V.  Dinsmore,  56  N.  Y.  i68;  Piatt  v.  Rich- 
mond, Y.  R.  &  C.  K.  Co.,  32  Am.  &  Eng.  R. 
Cas.  517,  108  N.  Y.  358,  II  Cent.  Rep.  loi, 
15  N.  E.  Rep.  393,  13  N,  Y.  S.  R.  660;  Kel- 
sey  V.  |ewett,  28  Hun  (N.  Y.)  51  ;  McKay  v. 
New  York  C.  &  H,  R.  R.  Co..  50  Hun 
563,  20  N.  Y.  S.  R.  816.  3  N.  Y.  Supp.  708. 
DiSTiNGUi.SHEU  IN  Adams  Exp.  Co.  v. 
Harris,  40  Am.  &  Eng.  R.  Cas.  151,  120  Ind. 
73,  21  N.  E.  Rep.  340;  Russell  Mfg.  Co.  t/. 
New  Haven  Steamboat  Co.,  50  N.  Y.  121  ; 
Rawson  ii.  Holland,  59  N.  Y.  611.  Fol- 
lowed IN  Witting  V.  St.  Louis  &  S.  F.  R. 
Co.,  loi  Mo.  638;  Cochran  v.  Dinsmore,  49 
N.  Y.  249;  Condict  v.  Grand  Trunk  R.  Co., 
54  N.  Y.  500 ;  Magnin  v.  Dinsmore,  3  J.  & 
S.  (N.  Y.)  182  ;  Sutro  v.  Fargo,  9  J.  &  S.  (N. 
Y.)  231,    Quoted  in  Cliicago,  St.  L.  &  N. 

•See  also /w/,  704. 


O.  R.  Co.  V.  Moss,  21  Am.  &  Eng.  R.  Cas. 
98,  60  Miss.  1003. — Sutro  v.  Fargo,  g  /,  &»S, 
(jV.  1'.)  231.— Following  Lamb  v.  Camden 
&  A.  R.  &  T.  Co..  46  N,  Y.  271 ;  Cochran  v. 
Dinsmore,  49  N.  Y.  249. — Litt/e  Rock,  M.  R. 
&•  T.  R.  Co.  V.  Harper,  21  Am.  &*  £ng.  R- 
Cas.  97,  44  y//-^..2oS.— Quoted  in  Little 
Rock,  M.  R.  &  T.  R.  Co.  v.  Talbot,  47  Ark. 
97. — Otis  Co.  V.  Missouri  Pac.  R.  Co.,  112 
Mo.  622,  20  S.  JV.  Rep.  676. 

Proof  of  the  mere  fact  of  the  loss  of 
goods  by  fire,  without  more,  raises  no  pre- 
sumption of  negligence  against  a  carrier. 
Louisville  &*  N.  R.  Co.  v.  Manchester  Mills, 
88  Tenn.Gsi,  \^  S.  IP'.  Rep.  314.— DlsTlN- 
GUI.SHING  Inman  v.  South  Carolina  R.  Co., 
129  U.  S.  128;  Turney  v.  Wilson,  7  Yerg. 
(Tenn.)  340.  Quoting  Merchants'  Dispatch 
Transp.  Co.  v.  Bloch,  86  Tenn.  393 ;  East 
Tenn.,  V.  &  G.  R.  Co.z/.  Mitchell,  11  Hcisk. 
404 ;  Louisville  &  N.  R.  Co.  v.  Wynn,  88 
Tenn.  320. 

15:<.  When  burden  to  disprove 
neKligence  is  on  the  eurrier.*— Where 
a  railroad  company  is  sued  upon  its  con- 
tract to  safely  carry  goods,  and  sets  up  the 
defense  that  it  flid  safely  carry  them  to  the 
place  of  destinatioii,  where  tlie  goods  were 
stored  in  its  warehouse  and  there  destroyed 
by  fire,  without  its  negligence  or  fault,  the 
burden  is  on  the  company  to  establish  such 
defense  and  to  show  that  the  fire  was  with- 
out fault  or  negligence.  Wilson  v.  Cali- 
fornia C.  R.  Co.,  94  Cal.  166,  29  Pac.  Rep. 
861. 

A  defect  in  a  brake,  such  as  to  prevent  a 
burning  car  from  being  ditached,  raises  a 
legal  presumption  of  negligence  on  the  part 
of  the  company,  shifting  the  onus  to  it  to 
show  the  contrary,  or  that  the  defect  or  fire 
was  the  result  of  unavoidable  accident. 
Empire  Transp.  Co.  v.  IVamsutta  0.  &'  M. 
Co.,  63  Pa.  St.  14. 

154.  When  question  of  negligrcnco 
is  for  jury.f — Where  goods  are  shipped 
under  a  contract  providing  that  the  com- 
pany should  not  be  liible  for  a  loss  by  fire, 
the  fact  of  a  loss  by  fire  while  in  the  carrier's 
hands  does  not  raise  a  presumption  of  neg- 
ligence; and  where  the  evidence  merely 
shows  a  loss  by  fire  without  evidence  of 
fault  or  negligence  on  the  part  of  the  carrier, 
it  is  error  for  the  court  to  direct  a  verdict 
for  the  plaintiff.     The  case  should  be  sub- 

«  See  also  post,  702,  703. 
f  See  also  post,  185. 
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milled  to  the  jury.    Suho  v.  luiff^o,  9  J.  is' 
S.  (X.   J.)  231. 

VVliile  pluintilT's  ^oods  with  others  were 
on  tlic  carrier's  wharf  utiil^lu  a  lire  occurred 
and  (lesiroyed  theiii.  It  appeared  that  the 
carrier  liad  provided  a  walchinan,  but  there 
was  no  evidence  tiiat  lie  was  at  his  post; 
and  no  means  of  extinguishing  the  hre  iiad 
been  pnjvided.  //<.■/</,  tliat  it  was  proper  to 
leave  the  question  of  the  carrier's  negli- 
gence to  the  jury.  A'usst//  Mfg.  Co.  v.  A'ao 
J/aviit  Steamboat  Co.,  50  N.  K.  121.— Dl.s- 
TiN(iUi.siiiNG  Lanibz/.  Camden  &  A.  k.  Co., 
46  N.  Y.  271,  7  Am.  Rep.  327.— Exi'I.aineu 
IN  Russell  Mfg.  Co.  v.  New  Haven  Steam- 
boat Co.,  52  N.  Y.  657. 

1 5n.  Wlieii  vai-rit^r'H  iicgligreiico  i» 
proximate  caiiHC  oi  Ions.— A  common 
carrier,  though  protected  by  a  valid  fire- 
clause  excmj  tion,  is  tiot  excused  from  liabil- 
ity for  loss  of  goods  by  fire  while  in  his  cus- 
tody, even  when  the  fire  occurred  without 
ills  negligence,  if  by  his  fault  or  negligence 
the  goods  were  placed  in  reach  of  or  contact 
with  the  fire.  The  carrier's  negligence,  not 
the  fire,  is,  in  this  case,  the  proximate  cause 
of  the  loss.  Denting  v.  Merchants'  C.-P.  &* 
S.  Co.,  90  Tenn.  306,  17  S.  W.  Rep.  89. 

Cotton  was  burned  on  board  a  car  for  ship- 
ment. The  fire  occurred  without  fault  of 
the  carrier.  He  was  protected  by  a  valid 
fire-clause  exemption.  But  for  unusual 
delay  in  removing  the  car  and  breaking  of 
machinery  in  the  eflort  to  remove  it,  the 
cotton  would  not  have  been  within  reach  of 
the  fire.  The  delay  and  breaking  of  ma- 
chinery was  not  explained.  Held,  that  the 
carrier  was  negligent,  antl  that  negligence, 
not  the  fire,  was  the  proximate  cause  of  the 
loss ;  that  the  burden  of  proof  was  upon  the 
carrier  to  explain  the  delay  and  breaking  of 
machinery,  so  as  to  excuse  himself  from  the 
imput;iiion  of  negligence;  and  that  general 
allegali(jns  of  liability  in  the  pleadings  were 
sufficient  to  entitle  plaintifl  to  relief  upon 
said  facts.  Dcming  v.  Merchants'  C.-P.  &^ 
S.  Co.,  90  7V««.  306,  1 7  S.  IV.  Rep.  89. 

Plaintiff's  goods  were  placed  in  the  com- 
pany's warehouse  at  their  place  of  destina- 
tion, where  a  large  amount  of  powder  was 
also  stored.  Upon  a  fire  breaking  out  in 
the  warehouse,  the  firemen  who  came  to  ex- 
tinguish it  were  prevented  from  entering  the 
warehouse  and  doing  so  by  reason  of  the 
presence  of  the  powder.  Held,  that  the 
presence  of  the  powder  might  be  regarded 
as  the  proximate  cause  of   the  loss,  and 


storing  it  there  was  such  |)roof  of  negligence 
as  lo  render  ihc  c(jmpany  liable.  White  v. 
Colorado  C.  R.  Co.,  5  Dill.  ( U.  S.)  428. 

A  car  loaded  witli  oil  was  derailed  by  the 
breaking  of  an  axle,  and  wliile  thus  delayed 
a  passer-by,  through  curiosity,  .struck  a 
match  on  the  car  to  ascertain  whether  it 
was  loaded  with  whiskey  or  oil.  The  oil 
took  fire  and  was  destroyed.  Held,  that 
the  owners  of  the  oil  could  not  recover  if 
the  defect  in  the  axle  could  not  have  been 
detected  by  the  company's  car  inspector  by 
the  use  of  reasonable  care,  and  if  reasonable 
care  had  been  exercised  otherwise  in  run- 
ning the  car.  Lucesco  Oil  Co.  v.  Pennsyl- 
vania A'.  Co.,  2  Pittsb.  {Pa.)  /^77. 

150.  Sliippiiitl.  cotton  in  upcncnrs.* 
— The  shipment  of  cotton  on  open  or  flat 
cars  is  not  in  itself  such  negligence  as  to 
make  the  carrier  liable  for  a  loss  under  all 
contingencies,  but  it  should  take  additional 
precautions  for  its  safety ;  but  where,  in- 
stead, it  tries  to  hurry  it  forward  with  fires 
burning  along  the  track  so  as  to  make 
it  more  than  probable  that  it  will  be  de- 
stroyed, it  is  such  gross  negligence  its  to 
make  the  company  liable  for  a  loss.  North 
America  Ins.  Co.  v.  St.  Louis,  I.  M.  &'  S. 
R.  Co.,  3  McCrary  {I'.  S.)  233,  11  Jud.  Rep. 
380. 

In  a  contract  for  the  transportation  of 
cotton  by  rail,  a  provision  by  which  the  cf)n- 
signor  agrees  to  assume  all  risk  of  loss 
or  damage  by  fire  does  not  relieve  the  com- 
pany from  liability  for  a  loss  by  fire  caused 
by  its  own  negligence;  and  if  placing  the 
goods  on  an  open  uncovered  car  constitutes 
negligence,  notice  to  the  consignor  at  the 
time  of  shipment  that  the  cotton  would  be 
carried  on  such  a  car  will  not  relieve  the 
company  from  liability.  Montgomery  tr-» 
W.  P.  R.  Co.  v.  Edmonds,  41  Ala.a^j. ' 

Cotton  was  shipped  under  a  bill  of  lading 
providing  that  the  carrier  should  not  be 
liable  for  injury  to  goods  "  whose  bulk  is 
such  as  requires  them  to  be  carried  upon  open 
cars,  or  which  are  usually  carried  on  open 
cars."  Held,  in  an  action  against  the  com- 
pany for  a  loss  of  the  cotton  by  fire,  that  it 
was  competent  for  the  carrier  to  prove  the 
custom  and  usage  of  well  api)ointcd  and 
managed  roads,  as  to  their  method  of  ship- 
ping baled  cotton.  Louisville  &*  N.  R.  Co. 
V.  Manchester  Mills,  88  Tenn.  653,  14  S.  IV. 
Rep.  314, 

*  See  also  fast,  403« 
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Cotton  was  shipped  under  an  agreement 
that  it  niiglit  be  carried  on  Hat  cars,  and 
while  being  so  carried  it  was  destroyed  by 
lire.  In  an  action  for  the  h)ss  the  court 
instructed  the  jury,  at  the  rwquest  of  the 
plaintiti,  that  it  was  the  duty  of  the  com- 
pany "to  take  due  precaution  to  protect 
till'  cotton  from  loss  by  tire,  and  to  provide 
all  suitable  means  and  appliances  to  pre- 
vent it  from  catching  fire  and  for  extinguish- 
ing it  if  it  should  catch  ;  and  if  the  cotton 
was  destroyed  by  fire  by  reason  of  the  com- 
pany's failure  to  provide  such  appliances  or 
to  take  such  precautions,  then  it  was  liable, 
notwithstanding  the  contract  that  it  might 
be  carried  on  flat  cars."  Held,  that  this 
instruction  was  not  open  to  the  objection 
that  it  denied  the  company  the  right  to 
carry  the  cotton  on  flat  cars,  where  other 
instructions  show  that  such  right  was  not 
controverted,  and  were  sufficient  to  make  it 
appear  that  the  "means  and  appliances" 
referred  to  meant  buckets  tilled  with  water, 
which  the  company  was  in  the  habit  of  car- 
rying on  such  cars,  but  which  were  not  on 
the  cars  carrying  the  cotton.  Chicago,  St. 
L,  &*  N.  O.  A'.  Co.  V.  Moss,  21  Ant.  <&*  E>ig. 
A".  Cits.  98,  60  A//SS.  1003. 

157.  EvhlciH'c.  —  Where  a  railroad 
company  is  sued  for  the  loss  of  goods  by 
lire  while  being  carried,  it  is  error  to  per- 
mit one  of  its  witnesses  to  stale  that  every- 
thing was  done  which  could  have  been  done 
to  save  the  goods  from  being  burned.  This 
was  a  matter  for  the  jury  to  determine,  not 
the  witness.  Monti^omcry  Sr*  IV,  P,  R.  Co. 
V.  l-l(hno)uis,  41  Ala.  667. 

158.  Mc'iisiiru  of  <liiiiiii((os— inter- 
est.♦^Goods  were  shi[)pe<l  from  a  point  in 
Alabama  to  New  Orleans,  and  en  route  vicrc 
burned.  In  an  action  to  recover  tlieir  value, 
the  court  instructed  the  jury  that  the  meas- 
ure of  damages  was  the  value  of  the  goods 
in  New  Orleans,  with  8  per  cent,  interest 
from  the  time  they  should  have  been  deliv- 
ered. The  rate  of  interest  in  Louisiana 
was  less  than  8  per  cent.  Hi'ld,  that  the  in- 
struction as  to  the  rate  of  interest  was 
erroneous,  but  a  general  exception  to  the 
whole  charge,  part  of  which  was  correct,  was 
inelTectiial.  Mobile  <S>»  M.  R.  Co.  v.  Jtirey, 
16  Am.  &*  Eug.  R.  Cas.,  1 32,  1 1 1  i/.  S.  584,  4 
Sup.  Ct.  Rep.  566.— yuoTiNG  Jacobson  v. 
State,  55  Ala.  151  ;  South  &  N.  Ala.  R.  Co. 
V.  Jones,  56  Ala.  507. 

*  See  also /w/,  773. 


d.    Conversion  of  Freights  by  Carrier.* 

]51>.  Wliiit  iiiiuMiiitH  to  11  foiivor- 
Hioii. — A  common  carrier  who,  having  re- 
ceived goods  to  be  carried  to  a  designated 
place,  transports  them  to  another  place  to 
prevent  their  coming  to  the  possession  of 
the  consignee,  and  deprives  him  of  their 
use  and  disposition,  is  liable  for  conversion 
of  the  goods,  lialliinore  &*  O.  R.  Co.  v. 
O'Donnell,  49  0/iio  St,  489,  32  N.  E.  R,p. 
476. 

After  such  conversion  the  consignee  is 
under  no  obligation  to  receive  the  g(jods; 
and  it  is  no  defense  to  his  action  for  their 
value,  that  they  were  tendered  to  him  after 
the  conversion  and  then  stolen  without  the 
negligence  of  the  carrier,  lialtimore  &•  O, 
R,  Co.  V.  O'Donnell,  49  Ohio  St.  489,  32  W. 
£.  Rep.  476. 

Where  goods  are  shipped  in  scaled  cars, 
not  to  be  opened  until  they  reach  thuir 
place  of  destination,  the  carrier  is  not  neces- 
sarily liable  for  a  conversion  because  it 
breaks  the  seal  and  transfers  the  goods  to 
other  cars,  for  its  own  convenience.  If  the 
goods  be  safely  carried  and  delivered,  witii- 
out  loss  or  injury,  the  carrier  is  not  liable 
in  trover.  Tucker  v.  Housatonic  R.  Co.,  39 
Conn.  447. 

100.  Damages  wliicli  can  1><>  re- 
paired not  u  eonversion.— Where  a 
portion  of  a  consignment  of  goods  iscul[)a- 
bly  damaged  in  transit,  but  is  still  in  specie 
and  reparable  at  little  expense,  the  railway 
will  not  be  liable  as  for  conversion  of  such 
damaged  goods  ;  nor,  if  the  consignee  ten- 
der the  charges  due  on  the  uninjured  por- 
tion only  of  the  consignment,  will  the 
railway  incur  the  statutory  penalty  for  re- 
fusal to  deliver  such  goods.  Thus,  where 
a  consignee  of  four  wagons,  billed  and 
charged  as  one  shipment,  refused  to  receive 
one  of  them  because  a  small  piece  of  it  is 
missing,  which  may  be  easily  restored  at 
small  expense,  the  railway  may  refuse  his 
tender  of  the  proportionate  freight  due  on 
three  wagons  and  keep  them,  or  retain  tlie 
fourth  wagon  until  the  entire  freight  bill  is 
paid  or  tendered,  without  incurring  the 
statutory  penalty.  .SV.  Louis,  A.  &»  T.  R. 
Co.  V.Johnson,  45  Atn.  &*  Eng.  R.  Cas.  381, 
53  Ark.  282,  13  S.  IV.  Rep.  1096. 

101.  Where  {(oo<1h  are  attaelied. — 
The  plaintiff  had  attached  a  lot  of  lumber 


*  See  also  posl,  303,  315. 

t  Set  also  ««/<-,  27, 100 ;  post,  205-302. 
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as  ilic  property  of  I".,  ii[)<)n  a  writ  a^jainsl 
liitn,  and  had  left  a  copy  of  tliL-  writ  and  re- 
turn wiili  ilie  town-clerk  in  the  town  where 
the  lumber  was  situated.  Afterward  1*.  em- 
ployed the  defendant  company  to  fiiij{ht 
this  luinl)cr  f<ir  him,  hut  before  it  was 
moved  the  phi  itilf  nolitied  the  (-ompany  of 
his  attaclimeni,  and  forbade  tlieir  moving; 
the  lumber.  IJut  the  company  removed  it 
according?  to  their  contract  with  P.  J/i/i/, 
that  the  company  was  lial>le  to  the  plaintifl 
in  trover  for  the  lumber.  Johnson  v.  Crand 
Trunk  R,  Co.,  44  A'.  //.  626. 

Merchants  failed  and  made  an  assi^jnment 
for  the  benefit  of  creditors.  Tlie  assignee 
Sold  floods  assigned  to  plaintifTs,  who  de- 
livered them  to  a  dis])iitch  c  ompany  to  be 
sent  by  rail  to  a  distant  place,  and  wliile  en 
route  they  were  attached  by  the  creditors  of 
the  in.solvent  merchants,  and  tiie  agent  of 
tlie  dispatch  company  was  summoned  as 
garnishee.  Some  days  later  plaintilTs  de- 
manded the  goods  of  the  garnishee,  and, 
being  refused,  brought  suit  for  a  conversion. 
Ili/ii,  tliat  the  action  could  not  be  main- 
tained. At  the  time  of  the  demand  the 
g' oils  were  in  legal  efTcrt  in  the  possession 
o(  the  sherilf.  If  tlie  goods  were  wrongfully 
attached,  the  remedy  was  against  the  parties 
attaching.  Sliles\.  Davis,  i  Black  (U.  S.) 
101. 

102.  When  i)i>ri.slml»lc  frt'lglits 
iiia.v  l>«  sold.— Where  a  carrier  is  trans- 
porting proi)erty  of  a  perishal)le  nature,  and 
a  delay  is  occasioned  by  unavoidable  acci- 
dent, and  it  becomes  impossible  to  forward 
the  property  in  time  to  save  it  from  total 
loss,  he  is  justified  in  selling  it  for  the  best 
price  which  can  be  obtained.  American 
I'.xfi.  Co.  V.  Snii//i,  33  0/iio  St.  511. 

\W,\.  VwrrU'iV  cannot  f<nivi'y  tltlo 
It.v  sah». — A  common  carrier,  merely  as 
^uch,  cannot  transfer  any  title  by  a  sale  of 
the  pro|)orty  he  carries,  even  if  the  sale  is 
for  a  full  consideration,  to  one  who  pur- 
chases in  good  faith,  and  in  the  absence 
of  any  marks  to  indicate  ownersliip  in  any 
other  person.  J}ai/ey  v.  S/iaw,  24  A'.  //. 
297. 

1«4.  Measure  of  daiiiaffos.*— In  an 

action  against  a  common  carrier  for  con- 
version, plaintiff  is  entitled  to  the  value  of 
the  goods  converted,  at  the  point  of  desti- 
nation. Kice  V.  Indianapolis  &*  St.  L.  /i'. 
Co..  3  Mo.  App.  27. 


*See  also/»w^  757,  etc. 


In  an  action  for  the  conversion  of  pefish- 
abie  go(jds  sohl  by  a  carrier,  the  plaintifl 
having  e.it.iblished  the  right  to  recover,  the 
measure  of  damages  is  their  value  at  the 
time  of  conversion.  Il'orden  v.  Canadian 
J'ac.  A'.  Co.,  30  -■//«.  (S»  A'//c.  A'.  Cas.  127,  13 
Out.  652. 

e.  Diverting  Goods  from  Usual  Route.* 

]<(5.  Ktl'ect  of  vliaiiKt'  of  route, 
i;t>ii«rHlly. — If  a  common  carrier  devi.ites 
from  his  route,  or  forwards  goods  by  ditler- 
ent  conveyances  from  those  contemplated 
by  his  agreement,  lie  becomes  an  insurer  of 
the  goods,  and  cannot  avail  himself  of  any 
exemption  in  his  behalf  in  the  contract. 
Galveston,  If.  <>»  //.  A*.  Co.  v.  Allison,  12 
Am.  &*  En};.  R.  Cas.  28,  59  Vex.  193. 

Wliere  a  carrier  receives  goods  marked  to 
a  jioint  beyonfl  its  line,  if  directions  arc 
given  by  the  shipper  to  forward  by  a  par- 
ticular line,  the  initial  carrier  will  l)e  liable 
for  failing  to  obey  such  directions.  The 
carrier  must  obey  the  directions  of  the 
shipper,  if)  which  case,  if  loss  occurs,  no 
liability  attaches.  Alic/t/);an  S.  &^  A.  I.  R. 
Co.  V.  Ihiy,  20  III.  375. 

A  conir.ict  to  forward  goods  from  New 
York  to  Detroit  "  by  sail  on  the  lake,"  all 
dangers  on  the  lake,  etc.,  to  be  at  the  risk 
of  the  owners,  is  restrictive  as  to  the  mode 
of  transportation  ;  and  the  company  having 
departed  from  it  by  shipping  the  goods  by 
steam  instead  of  sail  on  the  lake,  and  the 
goods  having  been  lost  on  the  lake,  the  com- 
pany were  liable  as  insurers  to  tiic  owners 
for  the  value  of  the  goods.  Merrick  v. 
ll'ehster,  3  Mic/i.  268. 

Where  the  carrier  received  goods  at  Wor- 
cester, Mass.,  to  transport  to  the  consignees 
at  Mattoon,  III.,  and  carried  them  by  way 
of  Chicago  instead  of  the  most  usual  and 
direct  route  by  way  of  Indianapolis,  and 
while  stored  in  Chicago  awaiting  a  rcsliip- 
ment  they  were  destroyed  by  the  great  fire 
of  1871. — /leld,  that  the  carrier  was  not  e.\- 
cu.sed  from  liability  on  the  ground  of  inevi- 
table accident,  as  there  was  no  compulsion 
to  take  the  goods  through  Chicago.  Mer- 
chants'  Despatch  Transp.  Co.  v.  h'ahn,  76  ///. 
320. 

A  railroad  company  received  goods  to 
carry  to  a  certain  point  on  its  road,  and 
there  to  be  delivered  to  the  "  Merchants' 
E.xprcss  "  to  be  forwarded ;  but  instead  it 
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delivered  the  gonds  to  other  carriers,  who 
it)  lurn  delivered  them  to  u  compiiny  called 
the  "  Merchants'  Express  and  Transporta- 
tion Company,"  by  reason  of  which  the 
goods  were  carried  to  tlie  place  of  destina- 
tion at  a  greater  cost  than  if  they  iiad  been 
sh i I )ped  as  directed.  /AA/,  that  tiie  initial 
earner  was  lialile  for  the  increased  cost  of 
transportation,  and  it  was  not  excused  be- 
cause its  agent  did  not  know  of  the  Mer- 
chants' Kxpress.  rroctor  v.  liaslcrn  R.  Co., 
105  Mass.  512.  I  Am.  Ky.  Rep.  511. 

Goods  were  shi|)ped  by  rail  on  the  express 
condiiion  that  they  were  to  be  carried  to 
the  end  of  the  road  and  there  transferred  to 
a  certain  line  of  steamers  to  be  carried  to 
the  place  of  destination.  The  road  carried 
them  to  the  end  of  its  line  and,  upon  the 
line  of  steamers  refusing  to  take  them, 
reshi|)ped  on  a  barge  without  orders  from 
the  siiippcr.  //<■///,  that  the  railroad  com- 
pany was  liable  for  a  loss  of  tiic  goods  while 
on  tlic  barge.  Johnson  v.  Nc7v  York  C.  R. 
Co.,  33  jV.  V.  610,  29  Hmt>.  Pr.  574  /;.,  39 
How.  Pr.  135;  rcixjfirtned on  iinotlur  appeal, 
39  Hinv.  Pr,  127;  reversing  31  liarh,  196. — 
Ukvikwf.I)  in  Maghee  7a  Camden  &  A.  R. 
Co.,  45  N.  Y.  S14. 

Goods  were  delivered  to  a  carrier  in 
France  to  be  carried  by  steamer  to  London 
and  thence  to  the  United  States.  They 
were  carried  to  Southampton  and  thence  by 
rail  to  London,  and  were  delivered  in  a  dam- 
aged condition.  A  bill  of  lading  provided 
that  the  carrier  should  not  be  liable  for 
damage  resulting  from  sweating,  iidicrent 
deterioration,  rain,  spray,  or  perils  of  the 
sea.  Held,  that  by  reason  of  the  deviation 
in  the  method  of  carrying,  the  carrier  lost 
the  benefit  of  the  exceptions  in  the  bill  of 
lading  and  became  an  insurer.  Robertson  v. 
National  Steamship  Co.,  17  A'. }'.  Supp.  459  ; 
reversing  on  another  point  1 4  N.  Y.  Supp.  313. 

KIO.  Trniis.slii|uiu'iit.— A  transship- 
ment of  freight  is  only  justifiat)le  in  cases 
ol  necessity,  and  if  made  in  the  absence  of 
such  necessity  as  constitutes  a  legal  excuse, 
subjects  the  carrier  to  liability  for  the  con- 
sequent loss  of  the  freight  on  the  vessel  to 
which  it  is  transferred;  and  the  mere 
grounding  of  a  steamboat  on  an  inland 
river,  from  which  she  could  relieve  herself 
with  safety  and  convenienee  by  temporarily 
placing  a  part  of  her  cargo  on  the  bank  and 
afterwards  take  it  on  board  again  and  finish 
her  voyage,  does  not  constitute  such  legal 
excuse.    Cox  v.  Foscue,  yj  Ala.  505. 


The  undertaking  to  deliver  goods,  the 
dangers  of  the  river  excepted,  with  privi- 
leges of  reshipment  at  a  particular  point, 
will  not  authorize  a  stoppage  short  oi  the 
point  designated  for  the  reshipment ;  and  if 
the  carrier  stoj)  short  of  that  point  and  the 
cargo  be  lost  in  a  storm,  he  will  be  respon- 
sible, iiut  if  he  liad  been  in  the  discharge 
of  his  duty  and  undertaking,  there  would 
have  been  no  responsibility  in  such  case. 
Cassilay  v.  Young,  4  /»'.  Mon.  (R'y.)  265. 

Freight  was  shipped  to  pass  over  several 
connecting  roads.  The  last  road  received 
the  freight  and  carried  it  over  part  of  its 
roafl,  but  was  prevented  from  carrying  it  to 
the  place  of  destination  by  an  obstruction 
on  its  track,  and  thereupon  delivered  the 
freight  to  another  road  consigned  to  itself 
at  the  place  of  destination,  and  received  the 
freight  from  such  road  and  delivered  it  to 
the  consignee  and  collected  the  charges  as 
due  itself,  and  in  all  respects  dealt  with  the 
consignee  as  if  it  had  been  the  actual  car- 
rier. Held,  that  it  thereby  made  the  line 
over  which  it  had  the  freight  transported 
pro  hac  viee  its  own,  and  subjected  itself  to 
liability  for  any  injury  to  the  freight  while 
on  such  other  road.  Leiy  v.  Lo-usville  &» 
N.  R.  Co.,  35  /.a.  .Inn.  615. 

107.  I>iv<>rtiii{;  "ull-niil  "  iV«ig:litH 
to  sti'aiiicr.-  Where  a  railrf)ad  to  which 
goods  are  delivered  is  directed  to  forward 
them  from  the  terminus  of  its  line  by  a  cer- 
tain route  by  fast  freight,  and,  in  disregard 
of  instructions,  it  forwards  by  steamer  in- 
stead, and  a  loss  ensues,  an  action  for 
damages  is  founded,  not  upon  the  negli'^ence 
of  the  carrier,  but  upon  the  breach  of  con- 
tract in  failing  to  forward  the  gootls  accord- 
ing to  instructions,  and  the  defendant's 
liability  is  i.ot  dependent  upon  the  doctrine 
of  proximate  cause.  Philadelphia  &•  R.  R. 
Co.  V.  Ree/L;  40  ^/;//.  «S>»  JCng.  R.  Cas.  140,  125 
Pa.  St.  620,  17  Atl.  Rep.  505. 

Goods  were  delivered  to  a  railroad  com- 
pany for  shipment  which  would  require 
them  to  pass  over  several  lines,  and  a  bill  of 
lading  was  given  specifying  that  they  were 
to  go  through  as  "all-tail  "  freight,  and  ex- 
empting the  carrier  from  "  unavoidable  acci- 
dents of  the  railroad  and  fire  in  depots." 
After  passing  through  several  carriers  it 
was  delivered  to  the  defendant  company, 
and  carried  part  of  the  way  over  its  road, 
but  the  last  20  miles,  before  reaching  the 
place  of  destination,  by  steamboat.  They 
could  have  been  carried  the  entire  distance 
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by  rail  except  crossing  two  rivers.  The 
goods  were  iiccideiitally  destroyed  by  fire  in 
tile  (lefendanl's  depnt.  //(/</,  t ii.it  llie  devi- 
ation from  all-rail  shipnieiil  rendered  the 
company  liable,  iiotwitiistunding  tlic  excep- 
tions in  the  bill  of  ladinij,  in  the  aiisence  of 
any  jiroof  that  a  loss  would  have  occurred 
if  no  deviation  had  b'.-en  luude.  Mat^/irr  v. 
Caiiidin  &^  A.  A".  Co  .  15  A'.  )'.  5i4.--Kr.- 
Vll.WlNC.  Johnson  v.  New  York  C.  K.  Co., 
33  N.  Y.  610. 

Where  a  raiVoau  contracts  to  carry  j;oo(ls 
to  the  end  oi  its  line,  and  there  to  be  deliv- 
ered to  a  coniitctintj  carrit;r.  and  there  arc 
connecting;  carriers  both  by  rail  and  boat, 
if  plaiiilid  sues  ailegins;  a  contract  by  whicli 
they  were  to  go  the  whole  distance  by  rail, 
tl'"  burden  <jf  proving  such  contract  is  on 
liitn.  Dixon  v.  Columbus  &>  I.  R.  Co.,  4 
/>V.v.v.  (t  '.  .S.)  137. 

VVheie  goods  arc  received  for  a  point  be- 
ymid  the  initial  carrier' ■  line,  and  a  bill  of 
lading  is  given  specifying  that  the  goods 
should  be  delivered  to  any  connecting  car- 
rier willing  to  receive  the  same  uncondi- 
tionally, and  that  the  initial  carrier  should 
not  be  liable  after  delivery  to  the  next  car- 
rier, it  is  not  conijietent  to  prove  a  contem- 
poraneous oral  agreement  to  forward  by 
rail  only.  I[iiick/ey  v.  Ar.o  )'ork  C.  &»  H. 
Ji.  A'.  Co.,  56  A'.  J'.  429  — FoM.owiNC.  Long 
V.  New  York  C.  R.  Co.,  50  N.  Y.  76.-FoL- 
LOWKi)  IN  Dana  v.  New  York  C.  &  U.  R. 
R.  Co.,  50  How.  Pr.  (N.  Y.)  428. 

4.  A/h'r  Tnins/t.* 

108.  fjiubic  ns  coiiiiiioii  carrier 
Avliile     Koods    awaltiiitir    delivery.— 

Where  a  railway  company  has  carried  goods 
to  their  place  of  destinatio.i,  its  liability 
while  they  arc  awaiting  delivery  will  be  that 
of  a  common  carrier,  unless  there  be  evi- 
dence of  S(jme  agreement,  usage,  or  special 
circumstance  to  show  that  it  is  to  be  liable 
as  warehouseman  only.  Ihukley  v.  Great 
Western  K,  Co.,  18  Mic7i.  121. — A  IT  1. 1  K.I)  IN 
Western  R.  Co.  v.  Little,  86  Ala.  159. 
QuoTEi)  IN  Gashweiler  v.  Wabash,  St.  L. 
&  P.  R.  Co.,  25  Am.  L  Eng.  R.  Cas.  403,  83 
Mo.  112,  53  Am.  Rep.  558.  Rkvikwed  in 
Feige  v.  Michigan  C.  R.  Co.,  62  Mich,  i,  28 
N.W.  Rep.  685. 

KM).  Ijialiility  where  {;()od!4  are 
stolen. — Where  a  carrier  has  safely  trans- 
ported  goods  to  the  place  of  destination 


and  is  holding  them  as  warehouseman 
awaiting  delivery,  and  they  are  feloniously 
stolen,  it  is  not  answerable  even  as  ware- 
houseman for  the  loss.  W'illianis  v.  Uol- 
tiUtif.  22  J/c-iO.  Pr.  \,N.  Y.)  137. 

170.  Liability  i'or  reaKoiialde  time 
after  arrival  I'or  removal.— If  goods 
are  lost  after  their  arrival  at  the  place  of 
destination  through  the  want  of  ordinary 
care  on  the  part  of  the  carrier,  it  seems  that 
the  question  of  whether  tiie  eoisignee  has 
had  a  reasonable  time  in  whic  1  to  take 
them  away  is  immaterial.  I.amb  v.  Ltumien 
(S^  A.  N.  &^  r.  Co..  2  Duly  (A'.   1'.)  454. 

Wlu're  a  consignee  calls  for  grain  the 
next  hiorning  after  the  arrival  of  the  train 
carrying  it,  aiul  it  cannot  be  found,  though 
there  is  proof  that  it  was  removerl  from  tiie 
car  to  the  |)latform  the  night  previous,  the 
company  is  liable  for  its  value.  Mlliuaukee 
&^  M.  J\.  Co.  v.  /■'iiirclitld.  6  //  'is.  403. 

J  71.  Failure  to  deliver  on  de- 
mand.— A  teamster  was  sent  to  a  freight 
depot  for  baled  goods,  but  was  informed  by 
the  freight  agent  that  the  goods  had  already 
been  delivcicfl.  He  iiointed  to  certain 
bales  and  asketl  if  they  were  not  the  or.es, 
but  the  agent  turned  one  bale  over  so  as  to 
exhibit  the  marks  and  said  that  they  were 
not  the  goods.  They  were  in  fact  the  goods, 
but  the  teamstei  did  not  know  how  the 
goods  were  marked,  and  went  awav.  The 
following  niulit  the  goods  v/ere  destroyed 
by  fire.  Held,  that  the  agent  was  guilty  of 
such  negligence  as  to  make  the  company 
liable.  Sti-i'ens  v.  lioslon  Or*  At.  A'.  Co.,  i 
Griiy  (Miiss.)  277.— DisriNGUlSHKD  in  Chi- 
cago&  A.  R.Co.7'.  Addizoat,  17  111.  App.632, 

172.  Unloading:  by  earrier  wiiere 
consignee  sliould  unload.  —  While 
goods  arc  in  the  actual  custody  of  the  car- 
rier, although  after  the  time  when  they 
ought  to  have  been  taken  away,  and  where, 
by  the  rules  of  the  company,  the  goods  are 
to  he  unloaded  by  the  consignee,  if  the  car- 
rier proceeds  tf)  unload  them  from  the  cars 
it  is  bound  to  use  ordinary  care  and  dili- 
gence, and  if  damage  accrues  throuph  the 
want  of  sucli  care  it  is  liable.  Kimbc.ll  v. 
Western  R.  Co.,  6  Gray  {Mass.)  542. 

5.  Negligence  on  Part  of  Carrier. 

17.*J.  When  proof  of  delivery  nn«l 
of  lo.ss  raiNes  a  presunii-tion  of  nej;- 
llffenee.*  —  Proof    that    plaintifT    owned 


•  See  also /«^  323-374. 


*  See  also  ante,  ISl, 
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property  and  flcliveicci  it  to  a  common  car- 
rier (or  transportatlDii,  and  of  acceptance 
by  it,  and  its  non-delivery  to  the  consi^'neo, 
is  pit iNti  facie  eviiience  of  negligence,  and 
casts  the  bnrden  upon  the  carrier  to  show 
facts  eX(Mni)ting  it  from  liability.  Jhniiett  v. 
Ameiiiiin  I'.xp.  Co.,  49  //«/.  &* En^.  K.  Ciis. 
56.  83  .!/<•.  236,  22  .-///.  Kfp.  1 59.  IJlt/e  V. 
Jioslon  &•  M.  A*.  Co.,  66  Me.  239.  Davis  v. 
ll'alhia/i,  St.  L.  &-  J'.  A'.  Co.,  26  ^h/i.  jTr* 
A'y/,,'-.  A'.  Ca\.  315.  S()  A/o.  340,  i  S.  ./'.  A',/. 
327;  rcversiitii;  13  Mo.  App.  449. — QuoJlNG 
Wolf  V.  American  Exp.  Co.,  43  Mo.  423; 
Ke;'d  v.  St.  Louis,  K.  C.  &  N.  R.  Co.,  60 
.Ml).  199;  Memphis  &  C.  R.  Co.  v.  Reeves, 
I  o  Wal  1 .  ( U .  S.)  1 89.  R K. V I  I'.w I N (1  Pru itt  v. 
ll.innibal  &  St.  J.  R.  Co.,  62  Mo.  527. 

Non-delivery  of  goods  intrusted  to  a 
'Mrrierand  its  admission  that  the  same  are 
lost,  so  that  it  cannot  make  delivery,  are 
prc.'siimptive  evidence  of  negligence  on  the 
part  of  the  carrier.  lUack  v.  Goodrich 
Traiisf).  Co.,  55  ll'is.  319,42  ^Im.  Rep.  713, 
13  A'.  \V.  Rep.  244.— Foi.i,o\vi:i)  in  Urown- 
in.Lj  V.  Goodrich  Transp.  Co.,  78  Wis.  391. 

A  carrier's  obligation  to  carry  safely  what 
lie  received  safily  is  independent  of  the 
(]uestion  of  negligence;  but,  in  the  absence 
of  proof  that  goods  were  delivered  to  him 
or  delivered  safely,  any  presumption  that 
ho  eceived  them  goes  behind  liis  duty  and 
e:iters  into  the  origin  of  the  contract  for 
carriage,  since  there  is  nothing  for  the  con- 
tract to  act  on  until  the  goods  came  into 
his  charge,  and  -intil  that  is  proved  the 
contract  is  not.  Marquette,  H.  &*  O.  R.  Co. 
\\  Kirkwood,  9  Am.  &^  ling.  R.  Cos.  85,  45 
.'//■//.  51,  7  A',  ff-'.  Rep.  209. 

174.  How  priiiia-liicio  i>use  isnitulc 
oiif.— The  t)nr(ien  rests  upon  the  owner  of 
goods  lost  or  injured  during  transportation 
lo  make  out  a  primafacie  case  of  negli- 
gence. This  may  ordinarily  be  done  by 
pnning  the  delivery  of  the  goods  to  the 
carrier,  and  the  fact  of  the  loss  or  damage 
happening  during  the  transit.  The  burden 
will  then  rest  upon  the  carrier  to  show  that 
such  loss  or  injury  was  not  occasioned  by 
his  negligence  or  default.  And  where  spe- 
cific acts  of  negligence  are  alleged  to  have 
caused  the  injury,  as  the  "bumping"  or 
collision  of  cars,  the  owner  of  goods  alleged 
to  be  injured  thereby  must  establish  such 
facts  by  a  preponderance  of  evidence,  and 
this,  unex'^lnined.  will  make  out  a  prima- 
facie case  of  nev.ligence ;  and  it  will  then 
.'evolve    on    the    carrier,    controlling    the 


agencies  and  instrumentalities  through 
wlii(  h  the  accident  or  injury  occurred,  lo 
disprove  his  negligence  by  showing  that 
the  same  was  occasioned  without  his  fault. 
Hoc  hi  V.  Chicago,  M.  i^  .St.  P.  R.  Co.,  45 
.,•/;//.  ij^  I'-iig.  R.  Cas.  351,  44  Minn.  191,  46 
X.  ir.  Rep.  333. 

When  goods  are  lost  by  son^e  agency  ex- 
cepted by  the  carrier  in  the  bill  of  lailing, 
the  plaint  ill  has  merely  lo  aver  and  prove 
that  they  were  di^livered  to  the  carrier  and 
were  not  received  at  the  point  of  destina- 
tion. This  makes  a  prinia-faiie  case  of 
negligence.  I-iyan  v.  Missniri,  A'.  &»  T.  R. 
Co.,  23  .,//;/.  C"^  Eng.  R.  Cas.  703,  65  I'e.r.  13. 

T(J  avoid  liability  the  carrier  must  show 
thai  the  loss  was  caused  by  one  of  the  ex- 
cepted agencies,  and  must  also  rebut  the 
presumption  of  negligence.  This  is  in  ac- 
cordance with  the  rules  of  evidence  and 
with  the  important  rule  that  the  burden 
of  proof  is  on  him  who  best  knows  the 
facts.  Ryan  v.  Missouri,  A'.  &^  T.  R.  Co., 
23  Am.  <Sw  JCng.  R.  Cas.  703,  65  Tex.  13. — 
F()i.l.i)Wi.i)  IN  Missouri  Pac.  R.  Co.  7/. 
China  Mfg.  Co.,  79  Tex.  26;  International 
<S  G.  N.  R.  Co.  V.  Foltz,  3  Tex.  Civ.  App. 
644. 

After  the  owner  of  goods  has  shown  a 
loss  through  the  carrier's  nejiUgence  he 
need  not  show  alfirmatively  how  the  loss 
occurred,  as  ordinati',  >'  -s  impossible  for 
the  owner  to  make  siu  !■  •,)roof.  U'estcott  v. 
Juirgo.by  Rar/>.  (A'.  V.)  349. 

Where  it  is  shown  that  poultry  was  ap- 
parently in  good  condition  and  properly 
cooped  when  received  by  the  carrier,  and 
that  the  weather,  during  the  transit  was 
favorable,  but  neveriheltss  one  third  died 
in  the  transit,  lasting  but  a  few  hours,  the 
circumstances  are  such  as  to  make  out  a 
prima-facie  case  of  negligence  against  the 
carrier  and  throw  the  bu.den  of  proof  upon 
him.  liance  v.  Pacific  Exp.  Co.,  48  Mo.  App. 
179.— KKVlKwiNt;  Witting?/.  St.  Louis  cSr  S. 
F.  R.  Co.,  loi  Mo.  631. 

That  a  machine  was  delivered  to  the 
carrier  in  good  condition,  well  and  securely 
packed,  and  was  by  it  after  transportation 
delivered  back  with  legs  broken  to  the 
shipjier,  is  circumstantial  evidence  from 
wiiich  a  reasonable  inference  of  negligence 
on  the  carrier's  part  may  be  drawn,  and 
should  go  to  the  jury  for  consideration  with 
the  carrier's  testimony  as  to  the  care  taken ; 
and  this,  too,  though  the  onus  is  on  the 
shipper  throughout  the  trial  to  prove  the 
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carrier's  ncpli^encc.    Hickx.  Mi:$ouri  Pac. 
K.  Co.,  51  Mo.  App.   532.— AiM'i.YiN(;  Wtt- 
tiii},'?'.  St.  L0UIS&  S.  K.  K.  Co..  101  Mo.  63r. 
17*>.   Wlit'r4>   lucre   proof  <»f  a  <lc- 
livery  and  of  I«>ms  Ih  not  siifticient.— 
In  an  action  agiiiiisi  a  conirnoii  carrier  for 
goods  lost  during  transit,  wiicrc,  instead  of 
merely  declaring  on  the  contract,  the  phiin- 
litl  lias  alleged  negligence  on  the  defend- 
ant's   part,   which    w;is    traversed    by   the 
dcf'--ndiint,   the    burden    of    proof    of    su-^h 
ne.'iligence   in    on    the   plaintilT,   and    mere 
presumjjtion    of   negligence   becau.se   there 
was  a  loss  is    not   enough    to   authorize  a 
recovery,  where    there    is    rebutting  proof. 
The  goods  were  lost  while  on  a  side-track, 
and  this  was  claimed  to  be  sulficicnt  jjroof 
of  negligence;  but  this  is  too  remote.    The 
ina.viin  Ciiiisa  pro.xtiiia  mm  reiiiota  spt'c/,)tur 
iipplies  to  this  as  to  other  contracts.    Cliilds 
V.  Little  Miijiiii  N.  Co.,   i    Ciii.   Si/ptr.    Ct. 
480.  -yuoilNd  Memphis  iV    C.    K.  Co.   t'. 
Reeves,  lo  Wall.  (U.  S.)  176. 

1 70.  When  burden  lo  disprove 
nejjliK*'!"'**  «s  «'•  earrier.*— The  au- 
thorities arc  not  uniform  in  resjiect  to  de- 
positaries for  hire  where  goods  are  lost, 
whether  the  ('//«,s/>(»/'ri;//// of  negligence  is 
on  the  plaintilT,  or  of  exculpation  on  the  de- 
fendant. In  England  the  burden  is  upon 
the  plaintilT,  but  in  some  of  the  American 
cases  the  defendant  is  required  to  exonerate 
himself  from  negligence,  lioics  v.  Hart- 
ford Gr'  A'.  //.  R.  Co.,  37  CoiiK.  272 

Where  a  carrier  has  received  goods  and 
undertaken  their  transportation  if  a  loss 
occurs,  the  bunion  of  proof  is  upon  it  to 
show  that  the  circumstances  were  such  as 
to  excuse  it,  or  to  relieve  it  from  liability; 
and  in  this  respect  a  |)lain  fiistinction  ob- 
tains between  conmion  carriers  and  other 
bailees  of  goods.  Angle  v.  Mississippi  <Sr* 
M.  R.  Co.,  iS  Imint  555.  Tardos  v.  Toulon, 
14  La.  Ann.  432.  Merchants'  Dispatch 
Transp.  Co.  v.  :i/o<h,  35  Am.  &•  Eni;^.  A". 
Cas.  579,  86  Tenn.  392,6  Am.  St.  L\p.  847,  6 
i'.  ff.  A'(/.  S81.— QuoTKi)  IN  Louisville  & 
N.  R.Co.  V.  Manchester  Mills,  88  Tenn.  653, 
14  S.  W.  Hep.  314. 

Proof  th.1t  goods  were  delivered  to  the 
CPrrier,  and  of  a  demand  and  refusal,  or  of 
su(  u  loss  as  to  render  the  demand  useless, 
casts  the  burden  upon  the  carrier  to  account 
for  the  loss.  Aidiii  v.  J'earson,  3  Gray 
{Mass.)  342. 


*  See  also  ant. ,  1 53. 


Under  an  ordinary  bill  of  lading,  vith  no 
special  exceptions,  if  the  goods  are  lost  by 
the  iict  of  (iod,  the  burden  is  upon  the  car- 
rier to  prove  that  his  negligence  did  not 
contribute  to  the  loss.  AWan  v.  Missouri, 
K.  iir*  T,  R.  Co.,  23  Am.  »S-  En};;.  R.  Cas. 
703,  65  Tex.  13. 

The  mere  happening  of  an  injurious  acci- 
dent raisco  prima  facie  a  presumption  of 
negligence,  and  throws  upon  the  carrier  the 
burden  of  proof  that  it  did  not  exist,  liuclc 
V.  Pennsylvania  R.  Co.,  150  7'a.  St.  170,  24 
All.  Rep.  678. 

A  carrier  received  goods  under  a  contract 
relieving  it  from  liability  "for  the  <lang<'rs 
of  navigation,  fire,  collision,  or  delivery,  ex- 
cept to  land  goods  on  dock  or  pier."  In 
an  action  to  recover  the  value  of  the 
goods,  it  appearing  that  they  were  never 
delivered  to  the  consignee,  the  burden  of 
proof  was  upon  the  carrier  to  show  that  they 
were  landed  on  the  dock  or  pier  at  their 
destination.  Jlroit^ninL;  v.  Coodriclt  Transp. 
Co.,  78  Wis.  391,  47  A'.  //'.  Rep.  428. 

177.  Kifeet  of  proof  that  p:oods  are 
easily  breakiil»l<'.--In  a  case  of  limited 
liability  in  the  transportation  of  goods  of  a 
fragde  character,  the  evidence  showed  shij)- 
nient  in  good  order  and  delivery  in  bad 
order,  and  that  the  goods  were  carefully 
packer!,  and  there  was  no  collision  or  wreck 
in  the  course  of  transportation.  The  coi'ii, 
while  leaving  the  whole  case  to  the  jury  on 
the  general  allegation  of  negligence,  charj^ed 
them  that  uidess  the  carrier  showed  how 
the  accidentoccurred,  the  legal  i)resuniplioM 
arose  that  they  were  liable.  Held,  error,  as 
it  would  tend  to  VaA  the  jury  lo  think  that 
they  must  find  for  the  plaintilT  unless  the 
defendant  had  shown  distin<'tly  the  actual 
facts  and  circumstances  of  the  accident. 
The  absence  of  such  distinct  proof  does  not 
deprive  the  defendant  of  the  1  ight  to  have 
the  question  of  negligence  considered  upon 
all  the  testimony.  Ruck  v.  Penusylvania  R. 
Co.,  150  Pa.  St.  170,  24  ,///.  Rep.  67S. 

Where  goods  arc  of  s<j  fragile  a  character 
that  they  are  liable  lo  break  evn  fiom  care- 
ful handling,  it  seems  that  such  fact  may  be 
considered  by  the  jury  as  evidence  to  lebut 
the  presumption  of  negligence.  I'uck  v. 
Pennsvh'ania  R.  Co.,  150  Pa.  St.  170,  24  ^Itl. 
Rep.  iiyH. 

1  7K.  Failure  by  earrier  to  aeeount 
for  lo.ss  raises  a  presumption  of  iie^f- 
Ilirenee.— The  burden  is  upon  t!'c  plain- 
tilTs  to  prove  that  the  defendant:  failed  to 
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exercise  ordinary  care  and  diligence  in  car- 
ryinfj  the  goods,  but  u.iub'.ial  and  unex- 
plained delay  and  failure  to  deliver  the 
jjoods  accordinjj  to  the  general  course  of 
business  is  prima-facie  evidence  of  a  want 
of  ordinary  care.  Mann  v.  Birchard,  40  Vi. 
326. 

The  ti    i-dclivery  of  the  goods  to  the  con- 

:nr  IK-  circumstances  of  their  loss  being 
unexplained,  is  presumptive  evidence  of 
negligence  on  the  part  of  the  carrier. 
lii moiling  V.  iioodricli  Transp.  Co.,  78  Wis, 
391,  47  A'.  IV  /«V/». 428.— Foi.LowiNo  niack 
V.  (ioodrich  1    in-  .  Co.,  55  Wis.  319. 

If  no  explanation  is  given  as  to  how  the 
injury  occurred,  a  presumption  of  negli- 
gence arises  whir'i  is  sufficient  to  justify  a 
rccoverv  \<\  r-ises  where  tiiere  is  no  other 
proof  ti  \u  .)!  ne  delivery  of  the  goods  to 
the  carri<  I  'i  Tood  condition  and  their  ar- 
rival at  the  point  of  destination  in  a  dam- 
a'j;('d  condition.  liuck  v.  Penmylvanin  R. 
CiK.  150  /'a.  S/.  170,  24  A//.  Rep.  678. 

Where  goods  are  lost  or  damaged  while 
in  tiie  custody  of  a  c;irrier,  under  a  special 
contract,  and  he  gives  no  account  or  expla- 
nation of  the  loss  or  injury,  a  presumption 
of  negligence  follows,  rendering  him  liable. 
Alahama  G.  S,  R.  Co.  v.  Little,  12  Am.  &* 
Knj;.  R.  Cas.  37,  71  Ala.  6li. 

Where  plaintilT  shipped  acids  in  vessels 
called  "  carboys,"  proof  that  the  acids  were 
lust  while  in  possession  of  the  carrier,  and 
that  the  company  when  applied  to  refused 
to  give  any  accoimt  of  the  loss,  except  that 
the  vessels  were  broken  while  the  cars  were 
being  switched,  is  sufficient  to  raise  an  in- 
foriMice  of  negligence,  as  it  is  well  known 
that  switcliing,  when  periormed  with  <lue 
care,  will  nc.  cause  such  an  injury.  AV; «/ 
V.  Milwaukee,  L.  S.  &^  IV.  R.  Co..  46  ll'is. 
48(),  21  Am.  Ry.  Rep.  394. — QuiniNd  Scott 
7'.  London  Dock  Co.,  3  H.  vSr  C.  596;  Steers 
7'.  Liverpool,  N.  Y.  &  P.  Steamship  Co.,  57 
N.Y.  I.— DiSTiNC.uiSHKi)  IN  Mustcr  7'.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  1 8  Am.  &  Eng. 
K.  Las.  113,  61  Wis.  325,  49  Am.  Rep.  41  ; 
Siinison  ?'.  Milwaukee,  L.  S.  &  W.  R.  Co., 
,-  .\in.  it  Eng.  R.Cas.  381,75  Wis.  381,44 
K.  W.  Kop.  748. 

A  carriage  was  shipped  on  defendants' 
railroad.  The  bill  of  lading  given  to  the 
plaintiff  provided  that  except  when  the 
agents  of  defendants  were  guilty  of  gross 
iiegligcnre  they  were  not  to  be  respon- 
sible for  damages  of  railroad  or  of  fire. 
The  carriage  reached  its  destination  much 
a  D.  R.  D.— 6 


injured  by  fire.  On  inquiry  by  plaintiff  as 
to  the  occasion  of  the  fire  and  where  it  oc- 
curred, defendants  refused  to  give  any  in- 
formation in  regard  thereto.  Neltl,  that  by 
the  refusal  of  defendants  to  give  any  account 
of  the  cause  of  the  injury,  a  presumption  of 
negligence  arises  which  they  must  rebut, 
and  this  presun.ption  is  not  ipso  facto  re- 
pelled by  evidence  that  defendants  exercised 
ordinary  care,  and  the  court  properly  left 
it  to  the  jury  to  determine  whether  defend- 
ants had  been  guilty  of  negligence  or  not. 
Pennsylvania  R.  Co.  v.  Miller,  87  Pa.  St.  395. 
— FoLLOWKlJ  IN  Pennsylvania  R.  Co.  v. 
Weiss.  87  I'a.  St.  447. 

17U.  Aiiioiiiit  of  proof  iiccosHnry  to 
rebut  presiiniptioii  of  noglitfeiicc— 
In  an  action  against  a  common  carrier  for 
damages  to  goods,  the  proof  must  be  clear 
and  certain  to  relieve  him  from  liability 
that  the  damages  did  not  arise  while  the 
goods  were  in  his  hands;  for  the  presump- 
tion is  against  him,  not  only  from  the  terms 
of  the  bill  of  lading,  but  from  the  policy  of 
the  law.  Bond  v.  Frost,  8  La.  Ann. 
297. 

Where  the  burden  is  cast  on  the  carrier  to 
exempt  itseh'  from  liability,  it  must  make  a 
case  in  which  no  negligence  of  its  own  ap- 
pears. In  that  event  it  is  excused,  unless 
the  plaintilT  shows,  or  it  appears  from  the 
evidence,  that  the  carrier's  negligence 
caused  (>r  co-operated  to  produce  the  loss 
complaiied  of.  Davis  v.  Wahaslt,  St.  L.  <S^ 
/'.  A'.  Ci.,  26  Am.  Qr^  /'.Hi;-.  R.  Cas.  35,  89 
.1/0.  340.  I  JS'.  W.  Rep.  327  ;  reversinjf  13  .I/<7, 
App.  449. 

If  a  common  carrier  undertakes  to  excuse 
himself  from  an  injury  to  property  while  in 
his  care,  he  must  show  that  the  injury  oc- 
curred through  some  act  for  which  he  is  ex- 
cused, and  that  his  fault  or  negligence  did 
not  concur  in,  or  contribute  to,  the  injury. 
Michaels  v.  A'crc  York  C.  R.  Co.,  30  A^.  }'. 
564.— DiSTlNr.ui.sHK.l)  IN  Stedman  t'.  West- 
ern Transp.  Co.,  48  Barb.  (N.  Y.)  97  Rk- 
viEWKi)  IN  Lamont  v.  Nashville  it  C.  R. 
Co..  9  Heisk.  (Tenn.)  58. 

Where  goods  arc  shipped  under  a  bill  of 
lading  excepting  the  carrier's  liability  for 
cert.iin  losses,  a  loss  from  ncgligt'nc<'  is  nf>t 
within  the  exceptiiMis,  and  he  can  only  ex- 
cuse himself  for  failure  to  deliver  the  goods 
in  good  orflor  by  showing  that  he  was  pre- 
vented, without  his  fault,  by  sonic  one  of 
the  causes  recognized  by  I;iw  as  suHicient  or 
spcLially  provided  for  in  the  ccmtract.     Fat^ 
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man  v.  Cincinnati  H.  &•  D.  R.  Co.,  2  Disney 
(U/iiv)  248. 

Where  yoods  are  shipped  at  "owner's 
risk,"  a  I'iss  while  in  the  carrier's  hands  is 
not  brouf^lil  wiiliin  ihe  exception  unless  it 
occurs  without  negligence  on  the  part  of  tiie 
carrier  ;  and  to  bring  itself  within  the  ex- 
cc|)tion  it  must  at  least  make  'a  prima- facie 
showing  that  the  injury  was  not  caused  by 
its  negligence.  South  &*  N.  Ala.  R.  Co.  v. 
Wilson,  27  Am.  &^  l-n^;.  R.  Cas.  41,  78  Ala. 
587.— I'oi. LOWING  Steele  v.  Townsend,  37 
Ala.  247. 

180.  Wlint  is  Kiifllciciit  proof  of 
iii«Kll{feiit'e  to  i'liarg'c  cariior.* — Wiiile 
a  carrier  is  not  liable  for  an  injury  to  goods 
by  getting  wet  in  its  depot  by  reason  of  an 
extraordinary  flood,  yet  it  is  liable  for  a  .ur- 
ther  injury  caused  by  not  drving  them  and 
refusing  to  deliver  them  to  the  owner  that 
he  may  dry  them,  even  thon^jh  the  carrier 
had  not  the  facilities  for  <  ing. — Pearce  v. 
The  Thomas  A'fU'ton,  41  ^ed.  Rep.  106. 

Loss  of  tiie  door  to  a  car  containing 
freight,  unexplained,  clearly  indicates  negli- 
cence  on  the  part  of  the  carrier  and  makes 
it  liable.  Little  v.  Boston  &-  M.  R.  Co.,  66 
M. .  239. 

Leaving  leaking  barrels  of  whiskey  for  a 
day  p.  id  night  in  a  car  whose  doors  were 
railed  up,  standing  upon  the  track  in  a  vil- 
lage. ;.t  the  time  a  military  post,  was  gross 
v.e'^iij-ence,  and  rendered  the  railroad  corn- 
pi*. ly  responsible  Tor  its  destruction  by  the 
provost-marshal  under  his  authority  in  mat- 
ters of  police.  Pctterson  v.  North  Carolina 
R.  Co.,  64  N.  Car.  147. 

Where  several  pieces  of  machinery  were 
shipped  to  the  defendant's  agent  to  be  for- 
warded to  plaintiff,  and  they  were  described 
in  the  bill  of  lading  as  "three  pipes  in  one 
bundie,  and  two  single  pipes,"  and  they  were 
delivered  by  the  ship's  agent  to  the  defend- 
ant's agent,  who  had  a  copy  of  the  bill,  and 
by  some  means  the  direction  on  one  of  the 
single  pipes  became  illegible,  and  it  was  not 
forwarded,— //<'A/,  that  these  facts  were  suf- 
ficient to  subject  the  defendant  for  negli- 
gence as  a  bailee.  Foard  v.  Atlantic  &'N, 
C.  R.  Co.,  8 /ones  (N.  Car.)  235. 

Defendant  railroad  company  agreed  to 
carry  potatoes  which  were  intended  for  the 
seed  market,  and  which  would  require 
prompt  shipment,  from  an  inland  point  to  a 
seaport,  and  there  deliver  them  to  a  vessel 


•  Sec  also  ante,  1 14. 


for  a  foreign  port.  Tiiey  were  held  at  the 
end  of  its  route  about  a  month,  and  were 
then  shipped  on  the  lirst  vessel  sailing  direct 
for  the  designated  port,  where  tiiey  arrived 
badly  daniaged  and  loo  late  for  the  market. 
But  few  vessels  sailed  to  the  port  direct,  but 
there  were  vessels  weekly  for  other  larger 
ports,  which  touched  at  the  designated  port, 
by  which  the  potatoes  might  have  been 
shipped.  Held,  that  it  was  proper  for  the 
owners  to  prove  a  custom,  as  tending  to 
show  negligence,  to  ship  freight  intended 
for  the  port  to  which  the  potatoes  were  con- 
signed by  vessels  sailing  to  other  ports,  but 
which  stopped  there,  and  tiiat  it  was  the 
universal  practice  to  do  so  with  that  class  of 
goods.  McKay  v.  New  York  C.  &^  //.  R. 
R.  Co.,  50  Hun  {N.  Y.)  563,  20  A'.  Y.  S.  R. 
816,  3  A'.  /.  Supp.  70S. 

181.  What  is  not  siifflcieiit.— It  is 
not  negligence  for  a  railroad  company  to 
place  freight,  liable  to  be  injured  by  water, 
on  an  open  flat  car,  when  the  size  of  the  box 
in  which  it  is  packed  renders  it  impossible 
to  put  it  in  a  box  car  and  precautions  are 
taken  to  protect  the  property  froi  1  the 
weather.  Burwell  v.  Raleigh  6-  G.  K.  Co., 
25  Am.  &*  Eng.  R.  Cas.  410,  94  N.  Car.  451. 

Where  a  shipper  loads  heavy  machinery, 
having  wheels  and  shafts  liable  to  roll,  on  a 
platform  car  without  securely  blocking  or 
securing  the  same  to  the  car,  the  carrier  is 
not  liable  if  the  machinery  breaks  from  its 
fastenings  and  falls  from  the  car  while  in 
transportation,  without  the  fault  of  the  com- 
pany, though  its  yard  master  knew  tiiat  the 
fastenings  were  insecure  before  the  injury 
occurred.  Ross  v.  Troy  &*  B.  R.  Ctf.,49  17. 
364. 

A  railroad  is  not  liable  for  standards 
placed  upon  flat  cars  to  insure  the  safe 
transportation  of  hay,  the  standards  having 
been  erected  by  the  shipper  voluntarily  and 
without  any  contract  with  the  company. 
Sloan  V.  St.  Louis,  K.  C.  &>•  A'.  R.  Co.,  58  Mo. 
220.— Distinguished  in  Potts  v.  Wabash, 
St.  L.  &  P.  R.  Co.,  17  Mo.  A  pp.  394. 

Plaintiff  wished  to  ship  a  wagon  with 
covered  top  without  taking  it  apart,  and  in 
order  to  do  so  selected  a  platform  car.  He 
was  assisted  in  placing  it  on  the  car  by  the 
company's  agents,  but  was  charged  with  the 
entire  responsibility  of  loading  and  securing 
the  wagon  to  the  car.  During  transporta- 
tion the  wagon  was  blown  from  the  car. 
Held,  that  there  was  not  sufficient  proof  of 
negligence  to  support  a  verdict  against  the 
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company.  Miltimorc  v.  Chicago  Or'  N.  IV. 
R.  Co.,  yi  Wis.  190.— Following  Beits  z/. 
Farmers'  L.  &  T.  Co..  21  Wis.  Si.—Dlsiin- 
GUisHEU  IN  Potts.  V.  Wabash,  St.  L.  &  P. 
R.  Co..  17  Mo.  App.  394. 

182.  Uiiliiwliil  imi-|M>se  of  shipper 
will  not  t'Xoii.sc  iic'gli{f«'iu!e.— A  com- 
mon carrier  is  not  exempt  from  liability  for 
ncj,'li«ence  in  transporting  passengers  or 
freight,  even  tiiough  the  purpose  of  the 
shipper  or  jjassenger  is  unlawful,  and  was  so 
known  to  all  the  parties,  unless  tiie  unlaw- 
ful purpose  entered  into  the  consideration 
of  the  contract.  IVaUrs  v.  IiichmonU&'  D. 
R.  Co.,  wo  N.  Car.  338,  14  S.  E.  Rep. 
S02. 

18.'t.  Bill  of  ladiiif;  only  priiiia- 
fiurie  evidence  tlisit  ^ttoil.s  were  re- 
ceived in  {;ood  condition. — In  an  ac- 
tion against  a  comn.on  carrier  for  injury  to 
property  while  in  tn.nsit,  the  bill  of  lading 
and  manifest  showing  that  the  [iroperty  was 
received  by  the  defendant  in  good  order  is 
prima-fiicie  evidence  against  the  defendant, 
but  it  is  not  conclusive,  and  may  be  rebutted. 
iuirwell  V.  Ralfii^/i  &*  G.  R.  Co.,  25  Am.  &* 
L'l^C-  ^»'.  <^'".  4'o.  94  A'.  Car.  451. 

184.  Carrier  only  honnd  to  exer- 
cise due  care.* — In  case  of  emergency, 
or  when  property  confided  to  his  care  is 
placed  in  jeopardy  by  some  vis  major,  the 
carrier  is  bound  to  use  actively  and  ener- 
getically all  the  means  at  his  command  and 
that  he  might  reasonably  be  expected  to 
possess,  to  meet  the  emergency  and  save 
the  property.  Lamont  v.  Xashville  5"  C. 
R.  Co.,  9  fhi'k.{Tfnn.)  58,  19  Am.  Ry.  Rr/>. 
284.  Nas/tvi  'le  &•  C.  R.  Co.  v.  Davi,/.  6 
Heisk.  {Tenn.)  261.  12  Am.  Ry.  Refi.  9.— 
Quoting  Memphis  &  C.  R.  Co.  v.  Reeves. 
10  Wall.  (U.  S.)  191.— Ric/imoM(i&^D.  R.  Co. 
v.  IV/ii/i;  88  Ga.  805.  15  ,S'.  E.  Rip.  802. 

What  constitutes  reasonable  care  in  case 
of  an  interruption  upon  the  line  o*  ,1  con- 
necting carrier.  I)y  which  a  carrier  has  stipu- 
lated to  forward  goods  received  by  him  for 
transportation,  and  whether  it  is  the  duty 
of  the  carrier  to  forward  the  goods  by  a 
different  route,  are  questions  of  fact  to  be 
determined  with  reference  to  all  the  circum- 
stances. Rr^an  v.  Grand  Trunk  R.  Co.,  61 
N.  //.  579.   ' 

What  is  due  care  and  diligence  on  the 
part  of  a  cirrier  depends  upon  the  circum- 
•stances  and  the  nature  of  the  article  shipped. 

*  See  also  ante,  130. 


C/iicago,  .St.  L.  &*  X.  O.  R.  Co.  v.  AMs,  21 
Am.  iSr*  y:V/(,'.  R.  Cas.  105,  60  Miss.  1017. 

The  carrier  is  bound  10  take  notice  of  the 
signs  of  approaching  danger,  and  if  of  a 
character  to  awaken  apprehension  at  a  lime 
when  the  facilities  and  means  of  escape  are 
within  his  control,  he  is  bound  to  employ 
such  means.  It  was  error,  therefore,  to 
charge  the  jury  that  in  calculating  the  ex- 
tent of  the  danger  and  means  requisite  to 
meet  it.  the  carrier  could  act  upon  the  ex- 
perience, history,  and  tradition  of  the  past. 
Lamont  v.  h'aslivilie  &•  C.  R.  Co.,  9  Heisk. 
(Tcnn.)  58. 

A  consignor  of  goods  must  take  reason- 
able precautions  to  insure  their  safe  delivery 
to  t  he  consignee  ;  and  the  reasonableness  of 
such  precautions  depends  on  whether  they 
were  such  as  to  have  rendered  the  carrier 
liable  to  the  consignee  in  respect  of  the 
goods,  in  case  of  their  loss  during  the  tran- 
sit.    Point  in  v.  Porrier,  49  y.  /'.  199. 

185.  When  qnc.stionof  neKliK<>»<'(' 
is  lV»r  jury.*— As  a  rule,  where  the  lia- 
bility of  a  carrier  turns  u[)on  the  question 
whether  a  loss  or  injury  to  the  goods  was 
due  to  a  want  of  ordinary  care  and  diligence, 
it  should  be  left  to  tlie  jury  to  determine, 
under  proper  instructions,  even  where  there 
is  no  conflict  as  to  the  facts.  Lamb  v. 
Camden  &*  A.  R.  <S-  T.  Co.,  2  Daly  {X.  V.) 
454.— Qi'<>riN(;  Philadelphia  R.  Co.  7'. 
Spearen,  47  Pa.  St.  300;  Ik-rnhardt  ?'.  Rens- 
selaer &  S.  R.  Co.,  23  How.  Pr.  (N.  Y.)  168, 
Ernst  7'.  Hudson  River  R.  Co.,  35  N.  Y.  40. 

Where  the  fact  of  injury  is  established, 
and  negligence  on  the  jiart  of  th  '  carrier  is 
shown,  to  which  as  a  cause  the  injury  can 
reasonably  be  imputed,  the  question  as  to 
whether  it  was  .so  occasioned  is  one  of  fact 
for  the  jury.  Canfield  v.  Paltimore  &*  O.  R. 
Co.,  16  Am.  <S~»  Eng.  R.  Cas.  152,  93  A'  Y. 
532.  45  Am.  R,p.  268. 

The  failure  of  the  carrier  to  deliver  the 
property  or  any  portion  thereof  to  the  con- 
signee, on  demand,  at  the  place  of  destina- 
tion is  prima-facie  evidence  of  negligence, 
which,  in  the  absence  of  any  evidence  ex- 
cusing the  non-delivery,  presents  a  question 
of  fact  for  the  jury.  Canfield  v.  Baltimore 
&*  O.  R.  Co.,  16  Am.  &•  Eng.  R.  Cas.  152,  93 
A'.   Y.  532.  45  .'/;;/.  Rep.  268. 

In  an  action  against  a  railroad  company 
for  damages  resulting  from  its  negligence 
in  transporting  certain  nursery  stock,  it  is 


*  See  also  ante,  154. 
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for  tlie  jury  to  determine  upon  the  evidence 
whether  the  company  was  guihy  of  negli- 
gence, and  wlicther  the  damaged  condition 
in  which  tlie  stocic  was  afterwards  found 
resulted  from  that  negligence.  Cottgnr  v. 
Galena  &*  C.  U.  R.  Co.,  17  IVSs.  Ajy. 

A  carrier  was  sued  to  recover  for  the  loss 
\A  a  car-load  of  fruit,  and  there  was  no  direct 
evidence  as  to  whether  the  fruit  rotted  from 
high  temperature  or  from  other  causes. 
The  jury  found  that  it  was  caused  by  not 
keeping  the  cars  at  a  proper  tem()erature. 
//*■/</,  that  verdicts  need  not  be  based  upon 
absolute  kiioH'k'dge.  It  was  for  t  je  jury  to 
find  from  the  evidence  what  caused  the 
damage,  and,  having  done  so,  an  appellate 
court  will  not  disturb  their  finding  where 
there  was  evidence  enough  to  warrant  tlu;ir 
conclusion.  Perishable  Frei[i^ht  Transp.  Co. 
V.  O'Neill,  41  111.  App.  423. 

6.  A'cj^ligence  or  Fraud  on  Part  of  Shipper 
'or  Owner. 

a.  Generally. 

180.  Ii^iiry  roHiiltiiifir  tVoiii  had 
pnckiiii;.* — It  is  the  dity  of  a  shipper  of 
furniture  to  pack  it,  where  the  railway  com- 
pany declines  to  attend  to  that  matter  and 
denies  responsibility  for  improper  packing. 
Accordingly,  if  damage  is  caused  to  the  fur- 
niture by  the  shipper's  neglect  to  pack  it,  the 
company  is  not  responsible.  Harbour  v. 
South  Fas  tern  A'.  Co.,  34  /,.  T.  67 

Though  the  owner  who  improperly  packs 
goods  for  transportation  cannot  recover  for 
an  injury  to  the  goods  to  which  the  im- 
proper packing  contributes,  yet  he  may  re- 
cover for  injuries  luippening  independently 
of  the  defect  in  parking.  Shriver  v.  Sioux 
City  &*  St.  P.  A\  Co.,  24  A/inn.  506. 

187.  Lo,sN  <»t'  pcrislialile  ((<>«><ts.t— 
Where  perishable  goods  are  shipped  in  bad 
condition,  the  owner  cannot  recover  from 
the  carrier  for  a  loss  to  which  its  negligence 
contributes,  unless  the  loss  cotdd  not  have 
been  avoided  by  proper  care  on  the  part  of 
the  shipper.  A'eeil  v.  I^hiladelphia,  W.  6- 
B.  A'.  Co.,  3  //oust.  {Del.)  176. 

188.  I>(>Iiv«'riii|r  tMi|H«ntiii«  bnr- 
rols  to  Ih»  tilled  willi  k('(<liii|>.— A 
railroad  cnmpany  by  misiiil.c  delivered 
empty  casks  to  consignees  which  had  cnn- 
l.iined  turpentine  wiien  they  should  have 
delivered  cask.s  which  had  contained  ketch- 


•  See  also  nttfe,  520. 

f  See  also  ante,  20,  1  lO. 


up.  The  company's  servants  knew  that  the 
casks  were  to  be  refilled  with  ketchup. 
The  consignees,  not  knowing  of  the  mistake, 
refilled  the  casks  with  ketchup,  which  was 
spoiled.  .In  an  action  by  the  consignees 
against  the  railroad  company — helil,  that 
there  could  be  no  recovery  for  the  loss  of 
the  ketchup.  Cunningham  v.  Great  North- 
ern A'.  Co.,  16  Am.  &•  /ing.  A'.  Cas.  254,49  L. 

T.  394- 

181>.  "Where  coiitriliiitury  iiegli- 
ireiK'*^  for  jury.— The  question  of  the 
contributory  negligence  of  a  shipper  that 
will  release  the  carrier  from  liability  is  not 
one  of  law  but  of  fact,  to  be  determined  by 
the  jury.  Cobb  v.  /llinois  C.  R.  Co.,  38  /ffiva 
601. 

It  is  not  contributory  negligence  per  se 
for  a  shipper  to  place  cotton  for  .shipment 
on  private  platform  so  close  to  passing  en- 
gines that  it  is  in  danger  of  being  ignited, 
and  to  leave  it  there  without  watch  or  guard, 
if  the  platform  was  constructed  for  the  pur- 
pose of  receiving  freight  and  had  been  used 
by  the  railroad  company  for  receiving  cot- 
ton. St.  /.ouis,  A.  &•  T.  R.  Co.  v.  Fire 
Assoc,  55  Ark.  163,  18  S.   W.  /\ep.  43, 

b.  Imperfectly  Marking  Goods.* 

1»0.  \i\w\\  defective  marking: will 
relieve  carrier  I'voiii  liability.— Car- 
riers are  i'!v>l  liable  for  a  misdelivery  made 
through  a  mistake  in  the  ditieclion  of  a  par- 
cel, if  such  mistake  is  not  known  to  the  car- 
rier and  he  delivers  the  parcel  according  to 
the  direction  and  the  known  course  of  busi- 
ness at  the  place  of  destination.  Stimson  v. 
Jackson,  58  A'.  H.  138. 

Where  a  bo.x  improperly  directed  was  de- 
livered to  a  railroad  for  transportation  and 
was  safely  carried  to  its  destination,  and 
there,  after  having  been  kept  for  two 
months,  and  dtie  diligence  exercised  to  <is- 
certain  the  consignee,  was  delivered,  by 
reason  of  the  improji^r  direction,  t'^  tl.' 
wrong  person,  the  company  was  not  liable 
foi  the  loss.  Lake  Shore  &'  M .  S.  R.  Co.  v. 
//odapp.  83  l\i.  St.  22,  16  Am.  Ry.  Rep.  167. 

When  an  express  package  is  directed  to 
the  wrong  street-number,  the  carrier  is  not 
liable  for  deliveiy  according  to  the  direc- 
tions, and  to  a  known  usage,  wher»-  he  is 
in  n.  fault  for  not  knowing  or  discovering 
the  niisdirc(  lion  before  delivery.  Stimson 
\.  Jackson,  58  N.  //.  138. 


*  See  post,  447. 
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Where  a  person  is  cn<;a.t,'cfl  in  the  busi- 
ness of  a  common  carrier  by  teams,  and  de- 
livt-rs  j^odds  intrustcMl  to  l:iin  to  a  wrong 
person,  whereby  they  are  lost,  he  is  liable  ; 
and  the  fact  that  the  consignor  had  given 
him  the  wrong  street-number  of  the  con- 
sii-nee  will  furnish  no  excuse  for  delivering 
the  goods  to  the  wrong  person.  AIcCullocli, 
V.  McDonald,  91  ///</.  240. 

The  contributory  negligence  of  a  shipper 
in  only  marking  freigiit  to  the  town  and 
stale  to  which  it  is  to  be  sent,  but  omitting 
tiie  county,  will  relieve  the  carrier  from  lia- 
bility for  loss  which  results  from  the  fact 
that  there  are  two  towns  of  the  same  name 
in  the  state.  Cont^ar  v.  Chicago  iS-  A^.  W, 
a:  Co.,  24  IV is.  157. 

Where  goods  shipped  are  to  be  delivered 
to  a  forwarding  carrier  and  the  only  delay 
ill  so  forwarding  them  is  caused  by  a  mis- 
direction upon  the  goods,  which  were 
marked  by  defendant's  agent  in  the  pres- 
*:nce  of  plaintiti  and  in  exact  accordance 
with  his  directions,  this  delay  will  be  at- 
tributed to  plaintill's  own  want  of  care  and 
not  to  defendatit's  negligence ;  and  a  finu- 
ing  of  the  court  to  the  contrary  will  be  set 
aside  as  against  the  weight  of  evidence. 
N'or  is  the  defendant  railroad  company 
guilty  in  the  first  instance  of  negligence  in 
not  examining  maps  and  shippers'  guides  to 
iisccrtain  whether  the  direction  given  as  the 
destination  of  the  goods  was  correct.  Erie 
R.  Co.  V.  IVilcox,  84  ///.  239,  16  Am.  Ay.  AV/- 

457- 

Shingles  were  delivered  to  a  freight  agent, 
each  bunch  marked  "J.  S.  C,"  except  one 
i)unch  in  seven,  which  was  marked  "J,  S. 
Clark."  //(■/</,  in  an  action  against  the  com- 
pany for  neglecting  to  forw.ird  them,  that 
|)roof  that  six  or  eight  lots  had  been  de- 
livered to  tiie  same  agent  during-the  preced- 
ing iliroo  years  marked  in  the  same  way, 
with  bills  of  lading,  was  not  sutlicient  t'v 
justify  the  linding  that  the  agent  ought  to 
liave  known  thai  the  shingles  were  for  J.  S. 
('lark;  nor  is  such  evidence  sullieient  to 
justify  an  instruction  that  if  the  agent  knew 
or  ought  clearly  to  have  known  whom  the 
shingles  were  for,  th<-  coinpany  '  .is  liable. 
/'/HH  w.  Western  A'.  C<>rf>.,  102  Miiss.  2S3. 

lUl.  AVIu'ci  r<'f(>iviii^  p:oo<ls  Ih  u 
Uiiiver  ordolVeHvc  marking'.— A  car- 
rier is  not  bound  to  receive  goods  for  trans- 
portation which  are  not  marked  to  any  place 
<)f  destination,  or  wliic  h  are  marked  to  a 
place  that  lias  no  existence ;  but  if   it  ac- 


cepts goods  so  marked,  it  is  liable  for  a  loss, 
where  they  are  carried  to  another  station 
and  iheie  left,  h  should  have  refused  the 
goods  or  held  them  at  the  receiving  station. 
O' Kourki'  v.  Chicago,  li.  &^  (J.  A'.  Co.,  44  /o7iui 
526.  (I'u//,  C.  (S-  .V.  /•".  A'.  Co.  V.  Mactac, 
18  .,-////.  <1^  ^-"A'-  ^i'-  t<"'  613,  2  Tex.  ylf>p. 
(Civ.  Cas.)  553. 

The  contributory  negligence  of  a  shipper 
of  goofis  in  delivering  them  to  a  carrier  not 
sulHciently  addressed  will  not  relieve  the 
carrier  from  liability  (or  a  loss,  where  the 
company's  agent  receives  them  with  full 
knowledge  'of  the  imperfect  address. 
O'A'ourhe  v.  Chicago,  B.  d^  Q.  K.  Co.,  44  lo^oa 
526.  Gulf,  C.  &^  S.  F.  A'.  Co.  ".  Maeise,  18 
Am.  &*  Eng.  R.  Cas.  613,  2  /V.i,  Ap/>.  {Civ. 
Cas.)  553. 

11)2.  Duty  of  carrier  tu  re-mark.— 
Where  a  carrier  receives  goods  which  are 
only  marked  by  the  initials  of  the  consignee 
and  gives  a  bill  of  lading  therefor,  specify- 
ing the  consignee,  it  is  bound  to  re-mark  the 
goods  if  that  is  necessary  to  insure  their 
safe  delivery.  Krender  v.  Woolcott,  i  /////. 
(.V.  K.)  223. 

10:1.  Liability  when  wroii;;  adilress 
Is  entered  in  way-bill,  etc. — Goods 
were  delivered  to  a  carrier  with  the  follow- 
ing entry  on  the  manifest:  "  Order  Wright, 
Dunton  &  Co.,  notify  Wellington  Jones," 
with  the  place  of  consignment  given.  The 
receiving  carrier  delivered  the  goods  to  de- 
fendant company,  which,  in  making  out  its 
manifest,  omitted  the  words"  Order  Wright, 
Dnnion  iSc  Co."  antl  placed  upon  it  the  name 
of  Jones  alone,  dropping  also  the  word 
"  nof i.'y,"  and  the  goods  were  delivered  to 
Jones.  The  shippers  had  drawn  upon  Jones 
for  the  price  of  the  goods,  and  forwarded 
the  draft  to  a  bank  for  collection,  with  the 
bill  of  lading  attached,  but  the  draft  was 
rjnirned  protested,  and  the  price  of  the 
goods  was  lost  to  tiie  =!iippers.  Held,  that 
there  was  sulFicient  evidence  to  show  that 
the  goods  were  subject  to  the  order  of 
Wright,  Dunton  &  Co.,  and  that  it  was  their 
<inty  to  notify  Jones,  who  could  obtain  the 
goods  only  upon  payment  of  the  price,  and 
the  carri(,r  was  liable  to  the  shippers  for 
siich  negligent  delivery.  Wright  v.  North- 
ern C.  R.  Co.,  8  Phila.  Wa.)  19. 

The  purchaser  in  Victoria,  H.  C,  of  goods 
of  the  plaintiffs  in  Ontario,  ordered  their 
shipment  through  an  agent  of  the  No.  Pac. 
Ky.  in  Victoria,  the  latter  furnishing  on  be- 
half of  his  company  a  tag  marked  "  Via 
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Grand  T.  Ry.,  andCliicai^'o  &  N.  W.,  care  of 
N(».  I'ac.  Ky..  St.  I'aiil."    The  defendants' 
a({cnt  in  Victoria  sent  this  order  and  taj^  to 
tiieir  contracting  freight  aj^cnt  in  ToMJiito, 
wlio  communicated  with  tin-  plaintitTs  in  tiiis 
province,  and  the  latter,  shippinjj  the  j^oods 
to  their  own  order  at  Victoria,  drew  tiin)Uj{h 
u  bank  on  the  purchaser  ajjainst  tlie  ship- 
ment with  a  shipping  Inll  attached,  marking 
the    goods    us    ahove    with    the    addition 
"  notify,"  naming  the  purchaser,  and  advised 
tijc  defendants'  agent  in  Toronto,  wlio  un- 
dertook to  have  the  shipment  looked  after. 
The  G.  T.  Ry.  forwarded  the  goods  in  their 
own  car,  which  went  through  ;  each  succes- 
sive   forwarding  company  signed    a  fresh 
shipping  bill  and  paid  all  charges,  up  to  the 
tinie  of  receipt,  to  the  company  from  whom 
they  received  the  goods.     Before  the  goods 
reached  defendants'  own  line,  owing  to  a 
mistake   in   copying  the  way-bill,  another 
name  was  substituted  for  that  of  the  plain- 
tiffs, and    in   the  defendants'  waybill   the 
word  "  order  "  was  left  out.     These  nnstakes 
were  continued  in  the  shipping  bills  over 
the  otiier  lines,  until  the  shipment  reached 
Victcjria,  when  the  goods  were  delivered  to 
the  purchaser,  who  refuseii  to  pay  for  them, 
and  shortly  afterwards  failed.  /Mi/,  that  the 
goods  were  received  by  the  defendants  in 
this  province  by  the  Grand  Trunk  Railway 
Company,  as  their  agents,  upon  a  through 
contract  to  deliver  them  to  the  order  of  the 
consignor  at  Victoria,  and  that  they  were 
liable  to  the  plaintifTs  for  their  wrongful  de- 
livery.    Gran/  v.  Norlhern  Pac.  R.  Co.,  22 
Out.  645. 

trackages  were  sent  from  N.  Y.  by  the  C. 
&  N.  F.  R.  addressed  to  plainiiflal  H.  togo 
by  the  G.  W.  R.  from  F.  A  bill  of  frei-ht 
and  charges  due  the  C,  &  N.  F.  R.  was  made 
out  to  tiic  G.  \V,  R.  Ill  consequence  of  a 
telegraphic  communication — of  which  de- 
fendant knew  nothing — ihe  address  to  11. 
entered  on  this  bill  was  struck  out  and  T. 
substituted,  and  the  G.  W.  R.  was  also 
struck  out  and  E.  &  O.  R.  put  in  its 
place,  but  the  address  on  the  packai>e  was 
left  unchanged.  They  were  brought  by  the 
E.  &  O.  R.  to  L.  and  thence  shipped  to  T., 
where  defendant  received  them,  with  an  ab- 
stract in  which  they  were  describcfl  as  iid- 
dressed  to  plaintiff  at  T.  Defendant,  rely- 
ing on  the  address  to  W.,  which  still  re- 
mained on  the  cases,  siiipped  them  to  that 
place,  and  they  were  burned  on  the  passage. 
Held,  that  it  was  properly  left  to  the  jury  to 


say  whether  defendant  was  guilty  of  negli- 
gence iti  g<jing  by  the  address  in  the  abstract, 
instead  of  that  on  the  packages,  and  that 
they  rightly  decided  in  Ins  favor.  Held, 
also,  that  the  fact  of  defendant  being  de- 
scribed in  the  declaration  as  a  wharfinger 
and  forwarder,  and  not  denying  either  char 
actor,  could  not  make  him  liable  us  a  for- 
warder, in  face  of  the  evidence.  Hunter 
v.  liorst,  13  U.  C.  Q.  li.  141.— DiSTiNCUisii- 
iNc;  Hyde  v.  Trent  &  M.  Nuv.  Co.,  5  T.  R. 

389- 

A  package  of  goods  marked  "A.  R.  R," 
and  addressed  to  the  care  of  K.,  plaintifT's 
agent  at  Berwick,  was  forwarded  by  defen- 
dants' railway.  The  way-bill  sent  to  the 
station-master  showed  only  the  shipment  of 
a  package  marked  "  A.  R.  B.,"  without  in- 
dicating the  name  of  the  person  who  was  ti) 
receive  delivery.  The  goods  arrived  at  Ber- 
wick, and  within  two  or  three  days  there- 
ufter  K.  usked  for  u  package  addressed  "  A. 
R.  B.,"  to  his  cure,  but  was  told  that  no 
such  package  had  come.  He  mude  inquiry 
on  three  days  of  the  following  week,  and 
received  the  same  answer.  The  station- 
muster,  in  replying  to  the  inquiries,  looked 
at  the  wuy-bill  but  omitted  to  look  at  the 
package.  Subsequently  the  goods  were 
stolen  from  the  station,  and  the  company 
were  sued  for  the  value  of  the  goods.  Hclil, 
that  the  refusal  of  defendants'  servant  to 
deliver  the  goods  to  the  party  authorized  to 
receive  them,  as  well  as  their  detention 
contrary  to  his  wishes,  constituted  netjli- 
gence  for  which  defendants  were  responsible. 
Jiill  V.  IVnuhor  &^  A.  A'.  Co.,  24  No?'.  S, . 
521.— FoiJ.owiNC  Stevens  v.  Boston  & 
M.  R.  Co.,  I  Gray  (Muss.)  279. 

c.  Dangerous  Explosives. 

104.  Duty  to  Kivo  carrier  not  ire— 
Lialiilit.v  for  ii(,jiiry  of  carrier's  ciii- 
ployc. — One  who  lias  in  his  posses^i()ll  a 
dangerous  article  which  is  liable  to  explode 
and  which  he  desires  to  send  to  another 
may  send  it  by  a  common  carrier  if  he  will 
take  it ;  but  it  is  his  duty  to  give  him  notice 
of  its  character  so  that  he  may  either  re- 
fuse to  take  it,  or  be  enabled,  if  he  takes  it, 
t(>  make  suitable  provisions  against  danger. 
J'oifon  <&-  A.  N.  Co.  V.  S/ianly,  107  Muss.  568, 
3  //w.  Ay.  A'<-/>.  396,  406. 

There  is  an  implied  duty  on  the  part  of 
the  shippers  of  such  goods  us  niiro-glycer- 
ine  to  give  notice  of  its  dau'^erons  nature  to 
the  carrier  or  its  agents  in  receiving  them ; 
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and  a  failure  to  do  so  will  render  the  ship- 
per  liable  for  the  C(jnscquence.  lianuy  v. 
Ihirnslenbiiuhr,  64  liiirb.  (A'.  1'.)  212,  7 
Lans.  210. 

When  the  carrier  is  notified  what  the 
substance  is,  and  the  package  is  so  branded 
as  to  apprise  the  carrier  of  its  dan^jerous 
nature,  the  shipper  is  not  liable  merely  be- 
cause knowledge  was  not  brought  home  to 
the  employe.  Standard  Oil  Co.  v.  Tierncy, 
49  Am.  «S-  Eitt;.  R.  Cas.  1 17,  92  A'y.  367. 

If,  however,  the  shipper  and  the  carrier 
enter  into  an  agreement  by  which  the  explo- 
sive is  to  be  shipped  under  some  other  than 
its  real  name,  and  it  is  so  shipped  with 
nothing  to  indicate  to  the  employes  of  the 
carrier  its  dangerous  nature,  and  injury  to 
an  employe  results,  the  ship|)er  is  liable, 
although  the  agreement  with  the  carrier 
may  have  been  made  in  the  best  of  faith. 
.Stintdard  Oil  Co.  v.  'ficntey,  49  -////.  &*  I'Ug. 
R.  Cas.  117,  92  Ky.  367. 

A  shipper  of  naphtha  is  bound  to  so  mark 
the  barrels  that  the  employes  of  the  carrier 
may  ascertain  its  explosive  nature.  It  is  a 
(piestion  for  the  jury,  in  an  action  for  in- 
juries received  by  a  conductor  owing  to  an 
explosion,  whether  it  is  a  com  iliancc  with 
this  rule  to  brand  across  the  heads  of  the 
naphtha  barrels  the  words  "  Unsafe  for  illu- 
minating purposes,"  the  naphtha  having 
been  billed  as  "carbon  oil."  Standard  Oil 
Co.  V.  Tierney,  \t)  Am.^  Eng.  R.  Cas.  117, 
92  Ky.  367. 

It  was  competent  for  defendant  to  prove 
that  the  railroad  company,  with  the  knowl- 
edge that  the  barrels  contained  naphtha, 
agreed  that  the ;■  might  be  slii|)ped  as  car- 
bon oil,  and  that  under  such  an  agreement 
it  had  for  a  long  period  been  shipping  bar- 
rels of  naphtha  branded  as  these  were,  and 
described  in  the  bills  of  lading  as  carbon 
oil.  While  these  facts  do  not  exonerate 
defendant  from  liability,  they  show  an  ab- 
sence of  bad  faith  on  its  part.  Standard 
Oil  Co.  V.  Tit-rniy.  49  Am.  &*  Etig.  R.  Cas. 
117.  92  Ay.  367. 

11>5.  Liability  of  Hliippcr  for  i'siil- 
iir<>  <»rsig<>iit  to  tflvf!  ojirrlcr  notice.— 
Till-  mil.  of  law  which  makes  a  principal 
liable  (or  the  acts  of  his  agent  done  in  the 
course  of  his  employment  applies  to  a  prin- 
cipal who  ships  a  dangerous  article,  such 
as  nitro-glyccrine,  through  his  agent,  who 
does  not  disclose  the  nature  of  'he  goods, 
and  will  render  the  principal  liable  in  a 
civil  action  for  damages  which  may  result 


from  an  explosion.  And  the  fiict  that  the 
agent's  conduct  may  render  him  criminally 
liable  wdl  not  release  the  principal  from 
civil  damages.  Barmy  v.  lUtrnstinhindcr, 
64  liarh.  (A'.  )'.)  212,  7  Lans.  210. 

1U<(.  Liability  to  third  purMoiis.— In 
an  actiiMi  by  a  third  party  against  the  ship- 
pers of  a  dangerous  exphjsive,  that  exploded 
while  in  the  hands  of  a  carrier  and  de- 
stroyed plaintilT's  pro|)erty,  a  description  oi 
the  property  destroyed  is  sulhcient  that  de- 
scribes it  as  "  a  certain  building  and  other 
property  of  great  value  belonging  to  the 
plaintilT,"  and  situate  near  where  the  ex- 
plosion occurred,  lioston  &*  A.  R.  Co.  v. 
S/tanly,  107  Mass.  568. 

A  dangerous  article  exploded  while  in 
charge  of  a  carrier  and  destroyed  prop- 
erty of  a  third  party.  J/M,  in  an  action  by 
such  third  party  ag.iinst  the  shippers,  that 
the  fact  that  the  carrier  had  paid  the  plain- 
tiiT  for  the  damages  sued  for,  and  a  recital 
in  the  declaration  that  the  suit  was  brought 
for  the  benefit  of  the  carrier,  were  not  an 
aflmission  that  the  loss  occurred  through 
the  carrier's  negligence,  and  would  not  de- 
feat the  action,  lioston  &*  A.  R.  Co.  v. 
Slianly,  107  Mass.  568,  3  Am.  Ry.  Rep.  396, 
406. 

107.  Joint  liability  of  indopcn- 
ileiit  HliipiicrN.— A  dangerous  explosive 
known  as  diialin  was  manufactured  by  one 
party,  and  another  preparation,  known  as 
exploders  of  the  dualin,  was  manufactured 
by  another.  A  person  engaged  in  blasting 
ordered  both  articles  shipped  to  him,  and 
each  manufacturer  delivered  his  own  article 
to  the  carrier,  without  knowing  that  that 
of  the  other  had  been  ordered.  The  two 
substances  were  comparatively  new  and 
their  danger  was  not  known  to  the  carrier, 
and  while  being  transported  with  due  care 
they  exploded,  destroying  property  both  of 
the  carrier  and  a  third  person.  There  was 
but  one  explosion,  and  there  was  no  way  of 
ascertaining  what  part  of  the  damage  resulted 
from  each  explosive.  Held,  that  the  two 
maruifactnrcrs  were  liable  in  a  joint  action 
for  tort,  but  that  the  |)arty  ordering  the  ex- 
plosives was  not  liable,  lioston  Sr'  A.  R.  Co. 
v.  S/i,ni/y,  I(j7  Mass.  568,  3  Am.  Ry.  Rep, 
39f>,  406. 

1J)8.  Criminal  liability. —  Where  a 
statute  makes  the  sending  of  dangerous 
goods  by  railway  without  notice  a  criminal 
ofTensc,  a  guilty  knowledge  on  the  part  of  the 
sender  of  such  goods  is  necessary  to  render 
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Iiiin  liable  ;  accordinjily,  if  a  shipper  is  misled 
liy  the  jjursoii  from  whuiii  he  ri'ieived  llie 
^ouds  as  u>  their  nature  and  has  iin  guilty 
knowledge  of  ihcir  dan},'iTi(iis  character, 
lie  is  not  liable  within  ilie  nicaninf^  of 
the  statute  for  sendinj{  cases  coiitaitiiM)r 
vitriol  wliicli  he  (les(-riljed  as  containing 
liarmlcBs  j^oods.  Iliante  v.  iinrton,  2  El. 
<L^  El.  66,  5  Jur.  A'.  S.  648,  28  /,.  /.  M.  C. 
16,33/..  '/'•  236. 

(/.  Fraud  oi  Shipper  in  Concealing  Kind  or 
Value  of  Cio(i(ls.* 

HM>.  Cicm'rully.t— The  carrier  has  a 
ii;{ht  to  imiuire  as  to  the  value  of  the 
articles  intrusted  to  him  for  carriage,  and 
the  owner  is  hound  to  answer  truly.  If  he 
answers  falsely,  he  is  hound  by  the  answer. 
L/'f/U  V.  />'u.^/(Ui  tS-  A/.  A'.  Co.,  66  J/c.  239. 

A  carrier  has  no  general  right  to  iiKpiire 
and  be  informed  of  the  contents  of  a  parcel 
tendered  him  for  carriage.  Vroiuh  v.  Eon- 
,fon  &-  A'.  W.  A*.  Co.,  14  C.  />'.  255,  7  Jui/Z-.c. 
Cds.  717,  2  C.  L.  R.  188,  18  Jur.  148,  23  L. 
/.  C.  P.  73. 

The  strict  rule  of  the  carrier's  responsi- 
bility is  subject  to  this  qualification,  that,  if 
the  owner  of  goods  is  guilty  of  any  fraud  or 
imposition  in  respect  to  the  carrier,  as  by 
concealing  their  nature  or  value,  or  where 
he  deceives  the  carrier  by  his  own  careless- 
ness in  treating  the  parcel  as  a  thing  of  no 
value,  he  cannot  hold  the  carrier  liable  for 
loss  of  the  goods.  Chicago  (S-»  A.  R,  Co.  v 
S/iea,  66  ///.  471. 

Though  a  common  carrier  tuaj  require 
the  nature  and  value  of  an  article  delivered 
to  it  for  transportation  to  be  made  known, 
yet  if  the  sender  practise  any  artifice  to 
give  the  parcel  a  mean  appearance,  and 
thereby  induce  the  carrier  to  think  it  of 
trifling  value,  and  thus  prevent  itfron.  leak- 
ing inquiries,  this  will  be  such  a  fraud  as  will 
relieve  the  carritT  from  liabiliiy  for  its  loss. 
Southern  Exp.  Co.  v.  Everett,  37  Ga.  688. 

A  carrier  of  goods  must  receive  and  for- 
ward articles  on  the  usual  terms  and  deliver 
them  in  the  condition  in  which  he  received 
them.  He  has  ordinarily  no  means  of  open- 
ing packages  and  examining  their  contents, 
and  has  nothing  to  do  witii  previous  deal- 

♦Sec  also/flw,  444,518. 

Coici'alinciits  and  misrepresentations  by 
shippers,  see  note,  9  Am.  &  E.nu.  R.  Cas.  73, 
16  Id.  115,  iS  lit.  627 

t  See  also /tfi/,  203. 


ings  with  the  property  by  independent 
carriers.  Marquette,  //.  <^  O.  A'.  Co.  v. 
KnlaK\>iul.  ij  Aiti.  ij«  /;';/.,'.  A'.  Cas.  85,45 
AJnh.  51,7  A',   /r.  Rep.  209. 

A  common  carrier  is  liable  for  the  loss  of 
a  box  or  parcel  though  ignorant  of  its  con- 
tents, wiilioui  regard  to  lluir  value,  unless 
he  makes  a  special  acceptance.  Little  v. 
Boston  &*  M.  R.  Co.,  66  Ale.  239. 

200.  KniiKl  that  will  relievo  ear- 
rler  ol'  lial)ilit.Y.'<'  Where  a  shipper  of 
goods  practises  a  fraud  on  a  carrier,  cither 
by  his  acts  ur  onii.ssions,  as  to  the  value  of 
the  goods,  fraudulently  concealing  tlieir 
value  from  the  earner,  such  fraud  will  oper- 
ate to  discharge  the  carrier  from  liability. 
Texas  E.xp.  Co.  v.  Scott,  16  .'/;//.  &*  Eng.  R. 
Cas.  Ill,  2  7(.r.  Apf>,  (Civ.  Cas.)  59, 

A  failure  on  the  |)art  of  a  shipper  to  stale 
the  just  and  true  value  of  mercliandisc  de- 
livered to  a  carrier  for  transp<jrtation  will 
relieve  it  from  liability  for  the  total  value 
of  the  goods,  unless  they  are  lost  through 
the  misfeasance  or  wilful  acts  of  the  carrier. 
Ghonnley  v.  Dinsniore,  19  /,  &*  S,  (A'.  1'.) 
196.— Foi.uowiNt;  Magnin  z/.  Dinsinore,  63 
N.  Y.  35,  70  N.  Y.  410. 

The  carrier  may  properly  regulate  his 
care  of  property  carried  by  him  by  its  value 
and  the  amount  of  his  responsibility,  and  it 
is  due  to  him  that  he  shoidd  be  correctly 
informed  by  the  shipper  of  the  value  of  the 
articles.  Coupland\.  Housatouic  R.  Co.,  55 
Ant.  <S-»  7uig.  R.  Cas.  380,  61  Co/tfi,  531,  23 
Atl.  Rep.  870. 

But  shippers  cannot  be  deemed  guilty  of 
fraud  in  concealing  the  value  of  a  box  when 
its  contents  are  unknown  to  them.  Little 
V.  Roston  &^  Af.  R.  Co.,  66  Ale.  239. 

2<M.  Alei'u  fuiliire  t<MliNelose  value 
will  not  relieve  earrier.f— A  rnere  fail- 
ure on  the  part  of  a  shipper  to  inform  a 
carrier  as  to  the  value  of  goods  shipped 
would  not,  per  se,  be  such  fraudulent  con- 
cealment as  to  value  as  would  discharge  the 
carrier  from  liability.  'J'e.vas  E.xp.  Co.  v. 
Scott,  iC) /Ini.  iSm  Eng.  R.  Cas.  111,2  7'<-.f. 
App.  (Civ.  Cas.)  59.  Little  v.  Boston  (S-  Af. 
R.  Co.,  66  Afe.  239. 

But  if  the  property  is  put  up  or  packed 
in  a  manner  calculated  to  deceive  the  car- 
rier he  does  not   become  subject  to    the 

*  When  fraud  of  shipper  will  defeat  riijht  to 
rerover  in  case  of  loss  or  damage,  see  note,  23 
Am.  St.  Rki'.  sq?. 

t  Duly  of  shipper  to  disclose  value  of  goods, 
see  note,  18  Am.  &  Eng.  R.  Cas.  634. 
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extraordinary  rcsp(>n»il)ilitics  of  a  common 
carrier,  if  tlicrc  be  no  disclosure  ;  but  if  there 
IS  justly  any  doubt  about  the  contents  of 
tlie  packanc  resulting  from  examination  or 
a|)|K'arance,  he  should  make  inquiry.  A'//Ar 
V.  Mh/i.^iin  C.  A'.  Co.,  I  /i/ss.  (U.  S.)  35. 

If  the  shipper  is  not  ^uWly  of  any  im- 
projjer  concealment  of  the  contents  of 
boxes  slii)>pe(l  or  of  their  value,  or  of  other 
improper  conduct,  it  is  the  duty  of  the  car- 
rier to  inquire  as  to  the  nature  and  value  of 
the  floods;  and  if  it  fails  lo  do  so,  in  the 
absence  of  such  improper  conduct  by  the 
shipper,  it  is  li<ible  for  a  hiss.  Merchants' 
IhspiUch  Transp.  Co.  v.  Holies,  80  ///.  473. 
Ciilf,  C.  &^  S.  I-'.  h\  Co.  V.  Clark,  18  Am.  «S- 
Jui^^.  A'.  Cas.  628,  2    Vex,  App.  {Civ.  Cas) 

459- 

Hut    if,  on    inquiry    made,   he    answers 

falsely,  or  attempts  fraudulently  to  conceal 

tlie  value,  the  carrier,  it  seems,  will  not  be 

li.ible  for  the  value  in  case  of  loss  without 

his    default.     Pliillips    v.    liarle,    8    Pick. 

(.U.iss.)  183. 

The  omission  of  one  dealing  with  a  com- 
mon carrier  to  advise  him  as  to  the  value  of 
the  article  presented  for  carriage,  and  that 
its  actual  is  greater  than  its  apparent  value, 
will  not  atlect  his  rights,  unless  it  justified 
the  carrier  in  adopting  the  course  of  con- 
duct through  which  the  loss  occurred. 
(Jail  V.  Adams  Exp.  Co.,  MacArt/i.  6-  M. 
(J).C.)  \2\. 

A  person  shipping  a  trunk  upon  a  railroad 
train  is  not  bound  to  disclose  the  fact 
that  there  is  jewelry  therein  to  the  value  of 
about  $465,  unless  asked.  Particularly  is 
this  the  case  where  the  agent  of  the  com- 
pany receiving  the  goods  fails  to  comply 
with  a  rule  of  the  company  requiring  him 
to  demand  of  the  shipper  of  g(jods  the 
value  thereof.  'J'exas  Exp.  Co.  v.  .SV<'.7.  16 
Am.  &*  Eti^.  A'.  Cas.  111,2  7'ex.  App,  (c/v. 
Cas.)  59.— DlSTiN(;uiSHlNG  Pardee^.  Drew, 
25  Wend.  (N.  Y.)  459. 

202.  Where  (;«mmIh  are  <M>iicca1c<l 
ill  otlicrs  of  le.sM  value.—  Where  valu- 
able goods  are  shipped  so  boxed  as  to  re- 
semble goods  of  small  value,  and  without 
notice  of  the  true  character  of  the  goods 
to  the  carrier,  the  latter  is  not  liid)le  for  a 
loss.  Warner  v.  Western  Transp.  Co.,  5 
Kobt.  {N.  Y.)  490.  —  Distinguished  in 
(jorham  Mfg.  Co.  v.  Fargo,  3  J.  &  S.  (N. 
Y.)  434,  45  How.  Pr.  90. 

Where   a   railroad    company    agrees   to 


transport  a  bundle  of  bedding,  and  there  is 
no  agreement  to  transport  wearing-apparel, 
and  no  mention  is  made  of  wearing-apparel, 
and  the  company's  agent  does  not  know 
that  the  bundle  embraces  clothing,  in  case 
of  a  loss  there  can  be  no  recovery  for  the 
clothing  which  was  claimed  to  be  wra|)ped 
up  in  the  bedding.  .Savanna/i,  E.  <^  W. 
A'.  Co.  v.  Collins,  77  Ua.  376,  4  Am.  St.  Kep. 
87,  3  i-.  E.liep.\\(i. 

Where  a  company  receipts  for  a  lot  of 
furniture  to  be  carried,  among  which  is  spec- 
ified "  one  cradle,"  which  is  wrapped  about 
with  a  carpet,  but  where  those  weighing  it 
and  handling  it  could  easily  tell  that  there 
were  other  things  in  the  cradle,  the  com- 
pany is  liable  for  the  loss  of  a  valise  with 
clothing  in  it  which  was  in  the  cradle.  And 
especially  is  this  so  where  there  is  some 
evidence  that  the  station  agent  was  informed 
what  was  in  the  cradle.  Harmon  v.  h'ew 
York  <S-  E.  R.  Co.,  28  Barb.  (N.  Y)  323. 

A  third  person  rolled  up  the  plaintiflf's 
coat  in  a  bundle  with  his  own  coat  and 
placed  his  own  name  and  address  upon  the 
bundle  and  delivered  it  to  the  defendants, 
who  were  common  carriers,  for  transpor- 
tation. Held,  that  the  plaintiff  might 
maintain  an  action  against  the  defendants 
to  recover  damages  for  the  loss  of  his  coat. 
Elkins  v.  Boston  &•  M.  A'.  Co.,  19  N.  H. 
337.— QuoTlN(;  Weed  v.  Saratoga  &  S.  R. 
Co.,  19  Wend.  (N.  Y.)  534.  Rkvikwing 
New  Jersey  Steam  Nav.  Co.  v.  Merchants' 
Bank,  6  How.  (U.  S.)  344. 

20;J.  "Where  a  lower  rate  Ih  pro- 
cured.— A  common  carrier  is  entitled  to 
be  fairly  informed  as  to  the  value  of  the 
property  confided  to  his  care  ;  and  where  a 
shipper  enters  into  an  agreement  with  a 
carrier  as  to  the  value  of  the  property 
shipped,  and  receives  the  benefit  of  low 
rates  by  reason  of  placing  a  low  valuation 
upon  the  property,  he  is  csto|)ped  from 
claiming  or  recovering  another  and  higher 
valuation  after  the  loss  occurs,  although 
said  loss  may  be  the  result  of  negligence 
on  the  part  of  the  carrier,  provided  the 
same  is  not  gross,  wanton,  or  wilful. 
Zouch  V.  Chesapeake  &*  O.  R.  Co.,  36  W. 
.Va.  524,  15  .V.  E.  Rep.  185. 

Where  boxes  are  delivered  to  a  railroad 
company  with  a  siatement  that  they  con- 
tain household  goods,  and  they  arc  re- 
ceived as  such  and  shipped  under  a  freight 
rate  prescribed  for  such  goods,  the  owner 
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cannot  recover,  in  addition  to  the  house- 
hold goods,  for  a  loss  of  jewelry  and  wear- 
ing apparel,  which,  under  the  rules  of  the 
company,  would  be  subject  to  a  higher 
freight  rate.  Charleston  <&>•  S.  R.  Co.  v. 
Moore,  35  Am.  <S-  Eng.  K.  Cas.  623,  80  Ga. 
522,  5  5.  E.  Kip.  769. 

Wliere  a  shipper  delivered  to  a  carrier  a 
bundle  having  the  appearance  of  bedding 
only,  but  which  contained  valuable  clothing 
of  the  value  of  %-zoo,  which  fact  was  not  di," 
closed,  and  thereby  shipped  them  at  :  iv 
rat;  of  freight, — held,  that  this  was  sue;:  ?■  1 
imposition  and  fraud  upon  the  carrier  as  to 
release  him  from  liability  for  loss  except  ar 
to  what  might  properly  be  tevnied  beddint 
Chicago  &*  A.  A'.  Co.  v.  SAfu,  66  AV 
471. 

Where  articles  of  greater  value  are  packed 
in  the  same  box  with  ordinary  freight  it 
does  not  change  their  character  nor  relieve 
the  carrier  from  liability  for  the  loss  of  ihe 
ordinary  freight  if  the  more  valuable  ar- 
ticles are  not  lost.  Z/yde  v.  New  Yo'''&*  N. 
O.  Steams/tip  Co.,  17  La.  Ann.  29. 

A  shipper  of  goods  acts  as  the  agent  of 
the  consignee  as  to  the  manner  of  shipment ; 
and  where  the  shipper  fraudulently  classi- 
fies the  goods  at  too  low  a  rate,  the  carrier 
m.iy  recover  from  the  consignee  the  rate 
according  to  a  proper  classification.  Mis- 
souri, K.  <S>»  T.  R.  Co.  V.  Trinity  County  Lum- 
ber Co.,  I  Tex.  Civ.  App.  553,  21  5.  W.  Rep. 
290. 

Where  a  carrier  is  sued  and  is  found  liable 
for  a  conversion  of  a  part  of  goods  shipped 
as  first-class  freight,  but  which  were  in  fact 
double-first-class,  the  carrier  is  entitled  to 
double  rates  and  to  have  the  amount  de- 
ducted from  the  amount  of  damages;  but 
the  manner  of  shipment  will  not  prevent 
the  consignee  from  maintaining  an  action 
for  conversion  against  the  carrier,  neither  is 
payment  or  tender  of  the  higher  freight  rate 
necessary  to  maintain  the  action.  Rice  v. 
Indianapolis  &*  St.  L.  R.  Co.,  3  Mo.  App. 
27. 

By  M  Geo.  IV.  &  i  Wm.  IV.  c.  68,  §  i,  a 
carrier  by  land  is  exempted  from  liability 
for  the  loss  of  or  injury  to  any  article  of  the 
description  therein  specified,  being  above 
the  value  of  £,\o,  where  such  loss  or  in- 
jury has  been  occasioned  by  negligence,  un- 
less the  value  has  been  declared  and  an  in- 
creased charge  paid.  Hinton  v.  Dibbin,  2 
G.  D.  36,  2  Q.  B.  646,  bjur.  601. 


V.  DELIVEEY  BY  COMPANY, 
I,    Generally.* 
204,  Carrier    must    «lcliver    in    a 

reasonable  tinie.t— When  a  common 
carrier  undertakes  to  convey  goods,  the  law 
implies  a  contract  that  tliey  shall  be  carried 
and  delivered  at  the  place  of  destination 
safely  and  within  a  reasonable  time.  Mc- 
Graw  V.  Baltimore  &^  O.  R.  Co.,  9  Am.  <S>» 
Eng.  R.  Cas.  188,  18  W.  Va.  361,  41  Am. 
Rep.  696. 

When  there  is  no  express  contract  there 
is  an  implied  obligation  to  deliver  within  a 
reasonable  time,  and  that  means  the  time 
withip  which  the  carrier  can  deliver,  using 

.  reasonable  exertion  and  taking  all  rea- 
"nable  precaution  to  avoid  delay.  Phila- 
iflphia,  W.  6»  B.  R.  Co.  v.  Lehman,  6  Am. 
<y* Eng.  R.  Cas.  194,  56 il/^/.  209,  40.^/«.  Rep. 

415. 

There  is  no  absolute  duty  resting  upon  a 
carrier  by  railroad  to  deliver  goods  within 
what  is,  under  ordinary  circumstances,  a 
reasonable  time.  Geismer  v.  Lake  Shore  &* 
M.  S.  R.  Co.,  26  Am.  &-  Eng.  R.  Cas.  287, 
102  A^.  Y.  563,  7  N.  E.  Rep.  828,  2  A'.  Y.  S. 
R.  514;  reversing  'ii^  Him  50. 

Where  the  trial  court  has  found  as  a  mat- 
ter of  fact  that  a  shipper  of  goods  did  not 
know  of  certain  printed  conditions  in  a  bill 
of  lading  limiting  the  carrier's  liability,  the 
company  will  be  held  as  having  received  the 
goods  subject  to  its  common-law  liability, 
and  it  will  be  liable  for  a  failure  to  deliver 
within  a  reasonable  time,  though  such  fail- 
ure was  one  of  the  exceptions  in  the  bill  of 
lading.  Coffin  v.  Ne7u  York  C.  R.  Co.,  64 
Barb.  {N.  Y.)  379;  affirmed  in  (?)  56  A^.  ]'. 
632. 

205.  Wliat  is  a  reasonable  time, 
and  how  rtetcrniined.J — What  is  a  rea- 
sonable time  for  the  delivery  of  goods  is 
ordinarily  a  mixed  question  of  law  andfact, 
to  be  determined  by  the  jury  under  the  in- 
structions of  the  court  as  to  the  law.  L>e- 
rosia  v.  Winona  &^  St.  P.  R.  Co.,  18  Minn. 
133  {Gil.  U9),  8  Am.  Ry.  Rep.  363. 

What  is  "  reasonable  time  "  within  which 
goods  are  to  be  delivered,  cannot  be  defined 
by  any  general  rule,  but  must  depend  upon 

*  See  also  ante,  80-80. 

Delivery  of  goods  by  carrier,  see  note,  3  Am. 
&  Eng.  R.  Cas.  330. 

Liability  of  common  carriers  when  goods  have 
reached  destination,  see  note,  75  Am.  Dec.  404. 

t  See  also  ante,  130, 

X  See  post,  341. 
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the  circumstances  of  each  particular  case. 
The  mode  ci.  conveyance,  the  distance,  the 
nature  of  the  goods,  the  season  of  the  year, 
the  character  of  the  weather,  and  the  or- 
dinary'facilities  of  transportation  are  mat- 
ters properly  entering  into  the  considera- 
tion of  what  is  reasonable  time.  AtcGraw 
V.  Baltimore  (S>»  O.  R.  Co.,  9  Am.  &*  Eng.  A\ 
Cas.  188,  18  IV.  Va.  361,  41  Atn.  Rep.  696. 

A  reasonable  time  for  a  common  carrier 
to  keep  goods  does  not  depend  upon  the 
peculiar  circumstances  or  condition  of  the 
consignee.  It  is  such  time  as  would  give  a 
person  residing  in  the  vicinity  and  knowing 
the  carrier's  usual  course  of  business  a  suit- 
able opportunity  to  come  to  the  place  of 
delivery  within  usual  business  hours, 
inspect  the  goods,  and  take  them  away. 
Derosia  v.  Winona  &*  St.  P.  R.  Co.,  18 
Minn.  133  (Gil.  119),  8  Am.  Ry.  Rep.  363.— 
Not  followed  in  Leavenworth,  L.  &  G. 
R.  Co.  V.  Maris,  16  Kan.  333. — Broadwell  v. 
Butler,  6  McLean  (U.  S.)  296. 

Whether  goods  shipped  are  delivered  by 
the  carrier  within  a  reasonable  time  is  a 
question  of  fact  for  the  jury  and  depends  on 
the  facts  of  each  case,  including  the  time 
ordinarily  required  for  carriage  between  the 
two  points,  the  preparations  made  by  the 
carrier,  wliether  ample  or  not,  the  effort  at 
dispatch,  the  information  given  to  the  ship- 
per of  peculiar  reasons  for  speedy  transit 
and  delivery,  the  character  of  the  freight, 
and  kindred  circumstances.  Columbus  &• 
W.  R.  Co.  V.  Flournof,  75  Ga.  745. 

200.  CuiiMi^'iiee  entitled  to  reason- 
able time  t<»  remove  goods." — The  lia- 
bility of  a  railroad  company  as  a  common 
carrier  for  goods  transported  over  its  road 
continues  until  the  goods  are  ready  to  be 
delivered  at  their  place  of  destination  on  the 
road  and  the  owner  <jr  consignee  has  had  a 
reasonable  opportunity  to  take  them  away. 
Parker  v.  Milwaukee  &^  St.  P.  R.  Co.,  30 
Wis.  689,  7  Am.  Ry.  Rep.  255.— FOLLOW- 
ING Wood  V.  Crocker,  18  Wis.  IM.—Jeffer- 
sonville  R.  Co.  v.  Cleveland,  2  Bush  (A/.)  468. 
—Following  Moses  v.  Boston  &  M.  R. 
Co.,  32  N.  H.  523.  Reviewing  Bansemer 
V  Toledo  &  W.  R.  Co.,  25  Ind.  434;  Norway 
Plains  Co.  v.  Boston  &  M.  R.  Co.,  i  Gray 
(Mass.)  263.— Not  followed  in  Leaven- 
worth, L.  &  G.  R.  Co.  V.  Maris,  16  Kan. 
111.— Bell  V.  St.  Louis  &>  L  M.  R.  Co.,  6 
Mo.  App.  363. 

*  See  also  ante,  83. 


Carriers  must  have  places  of  their  own  or 
access  to  those  of  others  at  which  to  dis- 
charge freight  and  take  care  of  it  a  reason- 
able time  for  the  consignees.  Chicago,  M. 
<S-  .SV.  P.  R.  Co.  v.  Hoyt,  37  ///.  App.  64. 

207.  What  is  a  reasonable  time.*— 
The  amount  of  tiine  a  railway  company 
ought  to  allow  a  consignee  to  unload  and 
remove  a  consignment  depends  upon  the 
varying  circumstances  of  each  particular 
case.  Coxon  v.  North  Eastern  R.  Co.,  4  Ry. 
6-  C.  T.  Cas.  284. 

Wiiere  a  consignee  was  notified  on  Satur- 
day morning,  after  10  o'clock,  of  the  arrival 
of  goods,  and  it  was  a  very  stormy  day, 
a  finding  that  the  following  Monday  morn- 
ing was  a  reasonable  time  for  a  removal  will 
not  be  disturbed  on  appeal.  Solomon  v. 
Philadelphia  &•  N.  V.  £.  Steamboat  Co.,  2 
Daly  (N.  Y.)  104. 

Where  goods  are  permitted  by  the  con- 
signee to  remain  eight  days  in  the  depot  of 
the  carrier  at  the  place  of  delivery,  that  is 
more  than  a  reasonable  time ;  and  if  the 
goods  are  then  lost  or  destroyed  without 
any  negligence  on  the  part  of  tlie  can  ier  it 
is  not  responsible.  Leavenworth,  L.  &*  G. 
R.  Co.  v.  Maris,  16  Kan.  333. 

During  the  month  of  October  a  lot  of 
meal  was  shi[)ped  and  only  part  of  it  re- 
moved from  the  place  of  destination. 
Twice  the  carrier  notified  the  consignees  to 
remove  it  or  it  would  be  sent  to  store,  the 
second  notice  being  on  November  1 1  follow- 
ing. In  the  following  December  persons  to 
whom  part  of  the  meal  had  been  sold  pre- 
sented orders  for  it,  but  were  informed  by 
the  company's  clerk,  who  had  forgotten  its 
arrival  in  October,  that  it  had  not  arrived  ; 
but  these  parties  did  not  inform  the  con- 
signees till  some  time  in  the  following  Jan- 
uary. It  appeared  that  the  meal  was  .sent 
to  store  November  12  and  was  burned  in 
the  storehouse  on  th  '2th  of  the  following 
January.  Held,  tlr  .  the  consignees  were 
guilty  of  negligence  in  not  removing  it 
sooner,  and  while  the  agent  may  have  been 
negligent  in  not  delivering  it  when  called 
for,  still  as  to  which  party  was  guilty  of  the 
greater  negligence  was  a  question  of  fact 
for  the  jury,  and  a  verdict  for  the  company 
will  not  be  disturbed  on  appeal.  Wood- 
ward V.  Illinois   C.  R.  Co.,  33  ///.  App.  433. 

Plaintiffs  shipped  a  car-load  of  hams  con- 
signed to  themselves,  the  bill  of  lading  pro- 

*  See  also  aute,  86  ;  post,  241. 
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viding  that  the  carrier  should  not  be  liable 
while  the  goods  were  at  any  of  their  sta- 
tions awaiting  delivery,  and  that  they  must 
be   removed   during  business  hours.     The 
goods   arrived  on  Thursday,  but  plaintiffs 
were  informed,  both  on  that  day  and  the 
following  day,  that  they  had  not  arrived. 
On   Saturday  evening,  loo  late  for  removal, 
they  were  notified  of  their  arrival,  but  be- 
fore they  could   be  removed  on   Monday 
morning  following  they  were  injured   by 
heating,  caused  by  the  delay.     Held,  that 
the  company  was  liable  as  a  common  car- 
rier; that  the  goods  were    not  "awaiting 
delivery,"  within  the  meaning  of  the  bill  of 
jading,  until  plaintiffs  were  notified  of  their 
arrival  and  for  a  reasonable  time  thereafter 
for  their  removal.     McKinney  v.  Jnvett,  9 
Am.   &*  Eng.   R.  Cas.  209,  90  A^.  Y.   267; 
ajjlninng  24  Hun  19. 

Goods  for  plaintiff  reached  their  destina- 
tion near  sundown  and  were  taken  from 
the  cars  and  placed  in  the  warehouse  of  the 
company  about  dark  on  Saturday  evening, 
and  a  few  minutes  afterwards  the  warehouse 
was  closed  for  the  night.  The  warehouse 
was  three  quarters  of  a  mile  from  the  plain- 
tiff's place  of  business.  Their  cartman  had 
"called  for  the  goods  on  Saturday  afternoon 
about  three  o'clock,  and  was  told  by  the 
freight  agent  that  he  need  not  come  again 
that  day,  as  it  would  be  late  before  the 
freight  train  would  arrive.  He  was,  how- 
ever, informed  about  dusk  that  the  goods 
had  come,  but  made  no  effort  to  get  them, 
as  it  was  nearly  time  for  the  warehouse  to 
close.  Before  Monday  morning  the  goods 
were  destroyed  by  fire,  without  fault  of  the 
defendant.  Held,  that  plaintiff  did  not  have 
a  reasonable  opportunity  to  remove  them, 
and  that  the  company  was  liable  as  a  com- 
mon carrier.  Wood  v.  Crocker,  18  Wis. 
345.— F>u.i,owED  IN  Wood  V.  Milwaukee  & 
St.  P.  R.  Co.,  27  Wis.  541  ;  Parker  v.  Mil- 
waukee &  St.  P.  R.  Co.,  30  Wis.  689.  Not 
FOLLOWED  IN  Leavenworth,  L.  &  G.  R.  Co. 
7'.  Maris,  16  Kan.  333. 

208.  Delivory  by  initial  carrier 
at  end  of  line  or  at  destination.* — The 
mass  of  American  authorities  holds  that  a 
bill  of  lading,  or  receipt  of  a  carrier,  for 
goods  marked  to  a  point  beyond  its  line  is 
firtiiia-facie  evidence  of  a  contract  to  de- 
liver at  the  place  of  destination,  yet  evi- 
dence may  be  given  showing  the  route,  the 


•  See  also  fcst,  574-502. 


termmi,  and  the  usage  of  the  carrier.  An- 
gle V.  Mississippi  &>  M.  K.  Co.,  9  Iowa  487. 
— FoLLOWKD  IN  Mulligan  v.  Illinois  C.  R. 
Co.,  36  Iowa  181.  Quoted  in  Western  & 
A.  R.  Co.  V.  McElwee.  6  Heisk.  (Tetui.)  208. 
Reviewed  in  Gray  v.  Jackson,  51  N.  H.  9. 
But  where  the  carrier  claims  that  his  un- 
dertaking is  only  to  carry  to  the  end  of  his 
own  line,  the  shipper  may  introduce  evi- 
dence that  the  carrier  was  accustomed  to 
carry  beyond  his  own  line,  and  may  show  a 
custom  of  dealing  with  goods  marked  for 
points  beyond  his  line.  Angle  v.  Mississippi 
<Sv  M.  R.  Co.,  9  lozua  487. 

Where  a  company,  without  restricting  its 
liability,  rece  v^c.  goods  consigned  to  a  point 
beyond  its  terminus,  on  the  line  of  a  con- 
necting road,  it  is  bound  to  deliver  them  to 
their  destination;  but  if  the  company  con- 
tracts to  deliver  them  a?  its  own  terminus, 
it  becomes  its  duty  to  carry  them  with  all 
reasonable  speed  and  deliver  them  to  the 
next  carrier;  but  if  there  is  no  connecting 
carrier  ready  to  receive  them,  the  first  car- 
rier should  hold  the  goods  and  notify 
the  owner.  Louisville  &^  N.  R.  Co.  v, 
Campbell,  7  Heisk.  {Tenn.)  253.  12  Am.  Ry. 
Rep.  490.— Quoted  in  Louisville  &  N.  R. 
Co.  V.  Weaver,  16  Am.  &  Eng.  R.  Cas.  218, 
9  Lea  (Tenn.)  38. 

Where  a  railroad  carrier  receives  goods 
for  a  point  beyond  its  line  on  a  watercourse, 
where  the  goods  must  be  sent  by  boat,  and 
where  it  maintains  an  agent  for  the  purpose 
of  receiving  and  delivering  goods,  it  is  neg- 
ligence to  merely  put  the  goods  off  on  the 
bank  of  the  river  when  neither  the  agent 
nor  the  consignee  are  present.  Dresbach  \. 
California  Pac.  R.  Co.,  3  Am.  6^  £ng.  R. 
Cas.  281,  57  Cal.  462. 

A  railway  company  receiving  from 
another  railway  company  goods  addressed 
by  the  sender  to  A.  B. ,  Argyle  Street,  Glas- 
gow, is  not  bound  to  regard  markings  by 
the  latter  company  in  the  way-bill  or  in- 
voice as  to  the  carriers  to  be  employed  in 
the  delivery.  Pickfordw  Caledonian  R.  Co., 
1  Ry.  6-  C.  T.  Cas.  252,  4  Sess.  Ca.  755  (3^/ 
ser.). 

200.  Delivering  {;raiii  at  elevator 
or  at  wareliouse.*— Under  section  22  of 
the  Illinois  act  of  February,  1867,  entitled 
"  Warehousemen,"  railroad  companies  are 
positively  inhibited  from  making  delivery 

*  See  also ,  ante,  88  ;  post,  255;  and  title 
Elevaioks. 
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of  any  grain  which  they  have  received  for 
transportation,  into  any  wareliouse  other 
than  that  into  which  it  is  consigned,  with- 
out the  consent  of  the  owner  or  consignee 
therec^.     Vincent  v.  Chicago  &*  A.  Ji.  Co., 

49  //^-  33. 

Independent  of  the  statute,  the  duty  to 

make  a  personal  delivery  to  the  consignee, 
in  ciises  wliere  such  delivery  is  practicable, 
is  required  by  the  common  law.  Vincent  v. 
Chicago  &•  A.  R.  Co.,  49  fH-  33' 

The  common-law  rule  requiring  common 
carriers  by  land  to  make  personal  delivery 
to  the  consignee  has  been  so  far  relaxed,  as 
regards  railways,  from  necessity,  as  in  most 
cases  to  substitute  in  place  of  personal  de- 
livery a  delivery  at  the  warehouse  of  the 
company.  But  this  is  upon  the  ground  that 
a  railway  has  no  means  of  delivery  beyond  its 
own  lines.     Vincent  v.  Chicago  &*  A.  R,  Co., 

49  ^11-  33- 

In  cases  where  a  shipment  of  grain  is 
made  to  a  party  having  his  warehouse  on 
the  line  of  the  road  by  which  the  grain  is 
transported,  and  such  consignee  is  re'  ly  to 
receive  it,  it  is  the  duty  of  the  carrier  to 
make  a  personal  delivery  to  him  at  the 
warehouse  to  which  it  is  consigned.  In 
cases  of  this  character  the  rule  of  the  com- 
mon law  must  be  applied  in  its  full  force, 
the  necessity  not  arising  for  its  relaxation. 
Vincent  v.  Chicago  &*  A.  R.  Co.,  49  ///.  33. — 
Followed  in  Merchants'  Dispatch  Transp. 
Co.  V.  HuUock,  64  111.  284. 

The  provision  of  111.  Const.  1870,  art.  13, 
§  5,  requiring  the  delivery  of  grain  shipped 
in  bulk  at  the  warehouse  or  elevator  to 
which  it  is  consigned,  only  requires  a  car- 
rier to  so  deliver  when  it  can  be  done  by 
availing  itself  of  tracks  which  it  has  the 
legal  right  to  employ  or  use,  and  it  cannot 
be  compelled  to  run  cars  over  tracks  which 
it  does  not  own  or  in  any  way  has  the  right 
to  use.  Hoyt  v.  Chicago,  B.  &•  Q.  R.  Co.,  93 
///.  601. 

To  make  a  railway  liable  under  111.  Rev. 
St.,  1874,  ch.  114,  §  82,  for  not  delivering 
grain  to  the  consignee,  or  place  of  consign- 
ment, the  freight  must  be  in  bulk  and  must 
be  consigned  to  the  warehouse  or  place  in 
question  at  the  time  of  shipment.  A  de- 
mand at  the  place  of  destination  is  not  of 
itself  sufficient.  Chicago  5-  N.  IV.  R.  Co.  v. 
Stanbro,  87  ///.  195,  18  Am.  Ry.  Rep.  180. 

210.  Carrier  only  required  to  de- 
liver at  place  of  destination.— Where 
goods  marked  for  a  particular  destination 


are  delivered  to  a  carrier,  without  any  di- 
rection for  their  transportation  and  delivery, 
save  such  as  may  be  inferred  from  the 
marks  themselves,  the  carrier  is  only  bound 
to  transport  and  deliver  them  according  to 
the  established  usage  of  the  business  in 
which  he  is  engaged,  whether  the  consignor 
knew  of  the  usage  or  not.  Hempstead  v. 
New  York  C.  R.  Co.,  28  Bar6.  (-Y.  V.)  485. 

In  the  absence  of  a  custom  authorizing  a 
station  agent,  at  the  request  of  the  con- 
signee, to  undertake,  after  a  car  has  reached 
its  destination,  a  delivery  thereof  at  another 
place  and  to  another  party  than  the  con- 
signee, an  agreement  on  his  part  to  do  so 
cannot  fix  any  liability  on  the  company  on 
account  of  the  negligence  of  the  agent  in 
carrying  it  out.  Melbourne  v.  Louisville  €t* 
N.  R.  Co.,  88  Ala.  443,  6  So.  Rep.  762. 

Where  a  carrier  receives  goods  for  trans- 
portation, knowing  they  are  subject  to  duty 
and  are  Being  shipped  from  one  collection 
district  to  another,  and  that  by  law  they 
can  be  delivered  only  into  a  bonded  re- 
house, he  impliedly  undertakes  that  the 
goods  shall  be  safely  delivered  at  the  place 
of  their  destination  and  within  a  reasonable 
time,  and  if  a  loss  occurs  in  consequence  of 
a  neglect  of  such  duty  the  carrier  will  be 
liable.  Chicago  &*  N.  IV.  R.  Co.  v.  Saiayer, 
69  ///.  285. 

A  contract  to  carry  goods  and  deliver 
them  to  the  consignee  at  N.  cannot  be  made 
to  bind  the  carrier  to  deliver  them  at  A. 
because  he  goods  were  addressed  to  the 
consignee  at  A.,  nor  because  the  consignee 
was  described  as  being  at  A.  Wheeler  v.  St. 
Louis  &•  S.  E.  R.  Co.,  3  Mo.  Afip.  358.— 
Quoted  in  BennittT/.  Missouri  Pac.  R.  Co., 
46  Mo.  App.  656. 

211,  Duty  of  carrier  to  furnish 
facilities  for  removal.*— If  a  railway 
fails  to  furnish  proper  facilities  to  lumber 
dealers  for  removing  lumber  from  the  place 
where  it  is  unloaded,  as  far  as  the  railway 
company  owns  and  controls  the  land,  the 
injured  dealer  would  have  cause  of  action 
against  the  company  but  not  against  a 
lessee  of  it.  Calcasieu  Lumber  Co.  v.  Harris, 
43  Am.  <S-  Eng.  R.  Cas.  570,  77  Tex.  i8,  13 
S.  W.  Rep.  453. 

212.  Penalty  under  Arkansas  stat- 
ute.—Under  the  Arkansas  act  of  February 
27,  1885,  providing  that  no  railroad  com- 
pany shall  charge  and  collect,  or  endeavor 

*See  also/w/,  262. 
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to  ch.nrge  and  collect,  a  greater  sum  for 
trans|)orting  goods  than  is  specified  in  the 
bill  of  lading,  and  that  if  any  such  com- 
pany sh;dl  refuse  to  deliver  any  goods  to 
the  owner  upon  payment  or  tender  of  the 
freight  charges  due,  as  shown  by  the  bill  of 
lading,  it  shall  be  liable  in  damages  to  an 
amount  equal  to  the  freight  charges  for 
every  day  the  goods  are  held  after  such 
payment  or  tender,  being  general  and  uni- 
form upon  all  persons  coining  within  the 
class  of  carriers  designated,  is  not  unconsti- 
tutional as  being  special  legislation.  Little 
Rock  (S-«  I't.  S.  R.  Co.  V.  Hanniford, 49  Ark. 
291,  5  ,S'.  IV.  Rep.  294. 

The  siiid  act  applies  only  to  railroad  coni- 
pimies  that  are  bound  by  the  bill  of  ladi-ig, 
either  as  having  made,  authorized,  or  ac- 
cepted it.  Loewcnberg  v.  Arkansas  &^  L.  R. 
Co.,  56  Ark.  439,  19  S.  IV.  Rep.  105 1.— Fol- 
lowing Fordyce  7/.  Johnson,  56  Ark.  430. 

Where  a  consignee  binds  himself  by 
agreement,  express  or  implied,  to  unload 
freight  at  the  place  of  consignment,  such 
agreement  excuses  the  carrier  from  the  duty 
of  unloading  imposed  by  the  statute.  Little 
Rock  &-  Ft.  S.  R.  Co.  V.  Rrtice,  55  Ark.  65, 
17  5.  IV.  Rep.  363. 

213.  Penalty  under  Texas  stat- 
ute.*— The  statute  of  May  6,  1882,  General 
Laws,  p.  35,  giving  damages  to  a  consignee 
for  failure  to  deliver  freight  in  accordance 
with  the  provisions  of  that  act,  is  in  viola- 
tion of  no  provision  of  the  constitution,  but 
was  passed  in  obedience  to  art.  2,  §  10,  of 
that  law,  and  is  a  valid,  binding  law.  Houston 
&*  T.  C.  R.  Co.  V.  Harry,  1 8  Am.  &•  Eng.  R. 
Cas.  502,  63  Tex.  256.  Atchison,  T.  &*  S. 
F.  R.  Co.  V.  Roberts,  3  Tex.  Civ.  App.  370,  22 
S.  IV.  Rep.  183.— Following  Houston  & 
T.  C.  R.  Co.  V.  Harry,  18  Am.  &  Eng.  R. 
Cas.  502,  63  Tex.  256. 

The  statute  Is  only  applicable  when  the 
railroad  company  has  either  itself  executed 
the  bill  of  lading  or  authorized  another 
company  to  execute  it,  or  has  ratified  it ;  and 
it  does  not  apply  where  tne  freight  has  been 
received  and  transported  under  Tex.  Rev. 
St.  art.  4251,  which  obliges  railroad  com- 
panies to  receive  and  transport  cars  and 
freight  of  any  connecting  com  pany,  although 
the  bill  of  liiding  under  which  the  freight 
was  shipped  specifies  a  through  rate  to  the 
destination.  Gt/l/,  C.  &•  S.  F.  R,  Co.  v. 
Dwyer,  42  Am.   &^  Eng.   R.  Cas.  503,    75 

*  Sec  also  post,  2»3. 


Tex.  572,  12  5.  IV.  Rep.  looi.— Distin- 
GUISHKD  IN  Gulf,  C.  &  S.  F.  R.  Co.  V. 
Loonie,  84  Tex.  259. 

Under  the  stiitute  it  is  not  necessary  that 
the  bill  of  lading  should  be  exhibited  to  the 
railroad  company  at  the  time  when  delivery 
of  the  goods  is  demanded,  except  there  be 
a  mistake  or  the  agent  of  the  company  does 
not  in  fact  know  the  contents  of  the  bill. 
Gulf,  C.  &>  S.  F.  R.  Co.  V.  DiOycr,  42  Am.  &^ 
Eng.  R.  Cas.  503,  75  Tex.  572,  12  S.  IV. 
Rep.  1 00 1. 

Sayles'  Texas  Civil  St.  art.  4:227,  provid- 
ing that  railroads  shall  pay  all  damages 
sustained  and  five  per  cent,  a  month  on  the 
value  of  the  property,  for  negligently  detain- 
ing property  beyond  the  time  necessar"  for 
transportation,  does  not  repeal  art.  ,Sa, 
imposing  a  penalty  for  failure  to  deliver 
property  on  payment  of  charges.  St.  Lout's, 
A.  &'  T.  R.  Co.  V.  McKee,  4  Tex.  App. 
{Civ.  Cas.)  28,  1 5  S.  IV.  Rep.  45. 

Where  a  railroad  company  does  not  main- 
tain a  freight  office  at  a  certain  station,  but 
delivers  freight  for  it  at  a  station  near  by,  a 
demand  at  the  latter  station  is  sufficient ;  and 
if  the  freight  is  refused  the  company  is 
liable  to  the  penalty  prescribed.  Sayles' 
Texas  Civil  St.  art.  4258^,  for  failing  to  de- 
liver freights  on  payment  of  charges.  St. 
Louis,  A.  &•  T.  R.  Co.  v.  A/cA'ee.  4  Tex. 
App.  (Civ.  Cas.)  28.  15  5.  IV.  Rep.  45. 

A  St.  Louis  milling  company  shipped  to 
appellee  at  B.  a  car-load  of  flour,  the  bill  of 
lading  for  which  (issued  by  the  St.  L.,  A.  & 
T.  R.  Co.)  showed  that  the  rate  of  freight 
was  40  cents  per  100  pounds,  and  that  it  was 
to  be  sent  via  the  G.,  C.  &  S.  F.  R.  The 
schedule  rate  on  flour  to  B.,  via  the  G.,  C. 
&.  S.  F.  R..,  was  40  cents  per  100  pounds,  and 
via  H.  &  T.  C.  R.  was  53  cents  per  100 
pounds.  The  flour  came  by  the  H.  &  T.  C. 
R.,  which  refused  to  deliver  it  unless  the  53 
cents  rate  was  paid.  Held,  the  penalty  pro- 
vided by  statute  for  a  failure  to  deliver  mer- 
chandise upon  tender  or  payment  of  freight 
charges  shown  by  the  bill  of  lading  cannot 
in  this  case  be  enforced  against  H.  &  T.  C. 
R.  Dillingham  v.  Fischl,  i  Tex.  Civ.  App. 
546,  21  S.  IV.  Rep.  554. 

Evidence  offered  by  the  appellant  that  the 
milling  company  offered  to  hold  appellee 
harmless  and  to  pay  the  difference  between 
the  40  and  50  cents  rate  was  inadmissible.  If 
the  appellant  was  liable  for  the  penalty,  ap- 
pellee could  not  be  deprived  of  his  right  to 
recover  it  by  the  willingness  of  a  third  party 
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to  pay  the  difference.  Had  this  difference 
been  paid  by  the  siiipperandihe  goods  then 
tendered  to  tlie  consignee  upon  payment  of 
ilie  remainder,  it  may  be  that  from  the  time 
of  sucli  tender  he  would  have  been  relieved 
from  liability,  but  appellee  was  under  no 
obligation  to  assist  him  in  relieving  himself 
from  liability  that  he  had  incurred  or  might 
tliereafter  ■  icur.  Dillingham  v.  Fischl,  I 
Tex.  Civ.  App.  546,  21  S.  W.  Rep.  554. 

214.  Mixing:  (foods.* — Where  the 
master  of  a  vessel  gives  separate  bills  of 
lading  for  two  consignments  of  iron  which 
he  undertakes  to  transport,  it  becomes  his 
duty  to  make  delivery  to  each  of  the  two 
consignees  of  their  respective  parts  of  the 
cargo,  and  to  keep  the  two  consignments 
separate  or  distinguishable  so  far  as  neces- 
sary in  this  behalf;  and  the  fact  that  the 
whole  cargo  was  received  from  one  shipper 
does  not  affect  his  duty  in  this  regard. 
Eaton  V.  Neiimark,  37  Fed.  Rep.  375 ;  affirm- 
ing 33  Fed.  Rep.  891. 

A  vessel  received  a  cargo  of  iron  '-on- 
signed  to  two  different  parties  and  qave 
separate  bills  of  lading.  Upon  the  arrival 
of  the  vessel  both  consignees  directed  the 
iron  to  be  delivered  at  a  railroad  wharf  for 
further  shipment  by  rail,  each  consignee  se- 
lecting the  railway  company  to  receive  the 
iron  from  the  vessel,  and  requesting  the 
customs  officer  to  see  that  they  got  what 
belonged  to  them,  and  giving  him  necessary 
information  as  to  the  quantity  which  each 
bill  of  lading  called  for.  As  the  iron  was 
discharged  an  employe  of  the  railway  com- 
pany designated  which  cars  were  the  ones 
for  each  of  the  consignees.  After  the  cars 
were  loaded  they  were  weighed  and  dis- 
patched to  the  respective  consignees.  Held, 
that  the  master's  duty  ended  when  he  de- 
livered the  cars  designated  for  the  respect- 
ive consignees  and  the  iron  belonging  to 
each.  If  any  mistake  was  made  by  the  em- 
ploye of  the  railway  company  in  not  divid- 
ing the  iron  properly,  or  by  the  customs 
officer,  or  either  of  them,  in  designating  the 
cars  or  dispatching  them  to  the  consignees, 
the  master  of  the  vessel  was  not  liable. 
Eaton  V.  Neutnark,  37  Fed.  Rep.  375 ;  affirm- 

"'g  33  Fed-  Rep-  891. 

215.  Delivery  at  consignee's  house 
or  place  of  biisiness.f  —  As  a  general 

*  See  also  post,  200. 

Admixture    <>f    goods,    see     note,   16  Am.  & 
Eng.  R.  Cas.  2?6. 
t  See  also  ante,  00  ;  pat,  256. 


rule  the  law  requires  common  carriers  to 
deliver  goods  to  tiie  owner  or  consignee 
personally  at  the  place  where  the  transpor- 
tation ends,  and  he  can  only  be  discharged 
from  this  duty  by  a  special  contract,  or  by 
proof  of  an  opposite  usage.  Sclirocdcr  v. 
Hudson  River  R.  Co.,  5  Duer  {N.  }'.)  55.— 
Following  Gibson  v.  Culver,  17  Wend. 
(N.  Y.)  305. 

Since  the  introduction  of  railways,  car- 
riers in  that  mode  have  been  exempted 
from  personal  delivery  of  their  parcels,  and 
allowed  to  deposit  them  in  warehouses,  and 
thus  exonerate  themselves  from  the  longer 
continuance  of  the  responsibility  of  carriers. 
Withcck  V.  Holland,  55  Barb.  {N.  Y:)  443, 
38  How.  Pr.  273  ;  affirmed  in  45  N.  Y.  13. 
New  Orleans,  J.  &>  G.  N.  R.  Co.  v.  Tyson,  46 
Miss.  729,  I  Am.  Ry.  Rep.  474. 

A  carrier  by  railway  is  neither  bound  to 
deliver  the  goods  personally  nor  to  give 
notice  of  their  arrival.  Francis  v.  Dubuque 
&>  S.  C.  R.  Co.,  2S  Iowa  60. 

Where  goods  are  marked  with  the  name 
and  place  of  residence  of  the  owner,  and  are 
described  in  the  bill  of  lading  as  so  marked, 
and  nothing  further  appears  to  indicate 
their  destination,  the  residence  of  the  owner 
will  be  held  to  be  their  ultimate  place  of 
destination.    Brown  v.  Mott,  22  0/iio  Si.  149. 

If  a  railway  company,  receiving  goods  for 
transportation  over  its  road,  exacts  the  pay- 
ment of  cartage  in  advance  of  shipping, 
this  will  constitute  an  express  contract  to 
deliver  at  the  consignee's  place  of  business, 
and  its  liability  will  not  cease  until  this  is 
done.  Cahn\.  Michigan  C.  R.  Co.,  71  III. 
96. 

Where  a  railway  company  delivered  goods 
arriving  at  its  depot  to  a  carter,  to  be  de- 
livered by  him  only  when  the  consignee  did 
not  furnish  his  own  teams,  or  give  direc- 
tions to  the  contrary,  and  the  company  was 
not  interested  in  the  cartage  of  the  goods — 
held,  that  this  did  not  establish  a  custom 
to  deliver  at  the  consignee's  place  of  busi- 
ness. Cahn  V.  Michigan  C.  R.  Co.,  71  ///. 
96. 

210.  Duty  of  carrier  to  unload 
and  store.* — A  common  carrier  is  bourcl 
to  deliver  goods  safely  and  to  store  the.n 
when  necessary,  unless  there  is  a  well 
known  usage  to  the  contrary.  McHenry  v. 
Philadelphia,  IV.  &>  B.  R.  Co.,  4  Harr. 
(Del.)  448. 

*See  also  post,  240,  300,  374. 
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A  railroad  company  must  carry  goods  to 
the  place  of  destination  and  remove  tliem 
from  their  cars,  and  either  deliver  to  the 
'>\vner  or  deposit  tliem  in  a  suitable  place 
until  they  are  called  for.  Ordinarily  the 
company's  warehouse  is  regarded  as  a  suit- 
able place  for  deposit.  Culbrctli  v.  Phila- 
,fr//>/iia,  IV.   &•  li.  R.  Co.,  3  Hoitsl.  (Del.) 

39-- 

The  duty  to  carry  and  deliver  safely  in- 
volves the  duty  to  provide  a  secure  place 
for  the  delivery  and  to  adopt  proper  safe- 
f(u:ir;ls  to  prevent  loss.  Sunderland \.  West- 
cot  t,  2  S-iUt-e/tij  {N.  y.)  260,  40  How.  Pr, 
468.— Following  Grosvenor  v.  New  York 
C.  K.  Co.,  5  Abb.  Pr.  N.  S.  (N.  Y.)  345. 

It  is  the  duty  of  a  carrier  by  railroad, 
when  the  goods  are  conveyed  to  its  depot, 
to  unload  and  place  them  in  a  convenient 
place  for  delivery,  and,  if  the  consignee  is 
then  ready  to  receive  them,  to  deliver  them 
to  him ;  but  if  he  is  not,  the  carrier  must 
then  safely  store  them  under  the  charge  of 
competent  and  careful  servants,  ready  to  be 
delivered  when  called  for  by  those  entitled 
to  receive  them.  When  this  is  done  the 
carrier's  duty  is  discharged  and  his  liability 
ceases.  Calm  v.  Michigan  C.  A'.  Co.,  71  III. 
96.  —  Following  Merchants'  Dispatch 
Transp.  Co.  v.  Hallock,  64  111.  284. 

Wheie  a  carrier  notifies  the  consignee  of 
the  arrival  of  goods,  and  that  they  must  be 
unlf)aded  by  a  certain  day,  it  should  wait 
until  that  day  ;  and  if  it  proceeds  to  unload 
them  itself  before  the  time,  it  is  liable  for 
any  injury  that  may  result,  whether  it  is 
negligent  in  doing  so  or  not.  Cook  v.  Erie 
li.  Co.,  58  Barb.  {X.  Y.)  312. 

Where  a  carrier  notifies  the  consignee  of 
the  arrival  of  goods,  and  that  they  must  be 
unloaded  anl  removed  by  a  certain  day,  if 
they  are  not  unloaded  and  removed  within 
the  time,  then  the  carrier  is  bound  to  exer- 
cise the  care  of  a  man  of  ordinary  prudence 
in  unloading  and  caring  for  the  goods  until 
they  are  taken  away  ;  and,  failing  to  exercise 
such  care,  it  is  liable  for  any  injury  that  may 
result.  Cook  v.  Erie  R.  Co.,  58  Barb.  {N.  K) 
312. 

VVhere  a  consignee  is  notified  of  the  ar- 
rival of  goods,  and  that  they  must  be  re- 
moved in  a  certain  time,  if  he  neglects  to 
remove  them  within  the  time  the  carrier 
has  no  right  to  cast  the  goods  away  or 
throw  them  out  where  they  will  be  exposed 
to  the  weather,  but  must  take  such  care  of 
them  as  a  prudent  man  would  take  of  his 


own  property  of  the  same  kind.      Cook  v. 
Erie  R.  Co.,  58  Barb.  (;V.  K.)  312. 

The  situation  of  the  consignee  of  goods 
intrusted  to  a  common  carrier,  and  the  dis- 
tance of  his  place  of  business  from  the  plane 
of  their  destination,  are  not  matters  which 
have  any  proper  bearing  on  or  connection 
with  the  duty  of  the  carrier  in  respect  to 
the  goods  as  common  carrier.  Bluinentlial 
V.  Brainerd,  38  Vt.  402. 

217.  Carriers  by  water— Deliver- 
ing on  wliarf.* — VVhere  goods  are  shipped 
by  a  vessel,  a  delivery  or  offer  to  deliver  at 
the  wharf  is  sufficient  to  discharge  the  car- 
rier from  responsibility  as  a  carrier.  Car- 
riers by  water  or  railroad  are  not  bound  to 
deliver  goods  to  the  consignees  at  any  place 
other  than  at  the  wharf  or  station,  and  a 
notice  to  the  consignee  of  the  arrival  of  the 
goods,  and  readiness  to  deliver,  comes  in 
place  of  a  personal  delivery,  so  far  as  to  re- 
lease the  carrier  from  his  extraordinary  lia- 
bility as  insurer.  Zinn  v.  New  Jersey  Steam- 
boat Co.,  49  N.  Y.  442.  Kilroy  v.  Delaware 
<S»  H.  Canal  Co.,  121  N.  Y.  22,  24  A'.  E. 
Rep.  192,  30  A'^.  F.  S.  R.  724;  affirming  24 
/.  <S-  ^.  138,  16  N.  Y.  S.  R.  873,  I  N.  Y. 
Stipp.  779. 

Where  bulky  articles  of  freight  are  landed 
from  a  vessel  in  the  customary  manner  upon 
a  public  wharf,  with  due  notice  to  the  con- 
signee, who  pays  the  freight  and  takes  steps 
toward  removing  them,  and  is  afforded  a 
reasonable  opportunity  to  do  so,  but  un- 
necessarily delays  the  operation,  in  con- 
sequence of  which  they  are  injured  by  in- 
clement weather,  the  carrier  is  not  responsi- 
ble for  such  injury.  It  is  not  his  duty  to 
store  the  goods  after  the  consignee  has  paid 
the  freight  and  signified  his  intention  to  re- 
move them,  and  is  apparently  about  to  do 
so.  Goodwin  v.  Baltimore  iS^*  O.  R.  Co.,  50 
N.  Y.  154;  reversing  58  Barb.  195. 

But  where  goods  are  delivered  at  a  wharf 
several  weeks  before  the  consignee  has  any 
notice  that  they  are  there,  and  they  have 
become  in  a  measure  unsalable  and  their 
market  value  diirinished,  the  liability  of  the 
carrier  continues  up  to  that  time,  and  for  a 
reasonable  time  thereafter,  for  their  re- 
moval, the  carrier  having  failed  to  use  due 
diligence  in  giving  the  consignee  notice; 
but  no  liability  attaches  for  a  subsequent 
depreciation  in  value.  Zinn  v.  New  Jersey 
Steamboat  Co.,  49  N.  Y.  442,  3  Am.  Ry.  Rep. 

*  See  also  ante,  93 ;  post,  253. 
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340.— Followed  in  Sherman  v.  Hudson 
River  R.  Co.,  64  N.  Y.  254.  Nor  followed 
IN  Leavenworth,  L.  &  G.  R.  Co.  v.  Maris. 
16  Kan.  333. 

218.  Keceiptiiig  for  {roods  on  de- 
livery.—A  company  has  a  rijjlit  when  de- 
livering goods  to  require  the  consignee  to 
sign  a  receipt  stating  that  the  goods  are  -e- 
ceivcd  in  good  condition  ;  but  on  the  other 
hand  the  consignee  has  a  right  to  examine 
the  goods  before  signing  such  receipt. 
Skinner  v.  Chuago  &>  A'.  I.  R.  Co.,  12  Iowa 
191.-  Distinguished  in  Porter  z/.  Chicago 
&  N.  W.  R.  Co.,  20  Iowa  73. 

A  written  receipt  given  by  a  consignee  for 
goods  will  not  be  set  aside  on  his  evidence 
alone  that  he  never  received  the  goods  from 
the  carrier,  with  no  explanation  as  to  how  he 
came  to  make  the  receipt.  Chapman  v. 
Railroad  Co.,  7  Phila.  {Pa.)  204. 

211).  Burden  of  provint;  delivery  Is 
on  carrier.* — Where  a  common  carrierre- 
ceives  goods  and  contracts  to  deliver  them 
to  the  consignee,  the  burden  of  showing 
such  delivery  is  upon  the  carrier.  Wheeler 
V.  .SV.  Lovis  &'  S.  E.  R.  Co.,  3  Mo.  Af>p.  358. 

220.  Carrier  cannot  dispute  ship- 
per's title. t — Where  a  common  carrier  ac- 
cepts the  goods  of  a  shipper  to  be  carried, 
he  cannot  dispute  the  shipper's  title.  He 
must  deliver  according  to  order  and  agree- 
ment, and  take  his  chances  for  the  con- 
sequence. Except  perhaps  in  case  of  fraud 
or  insolvency,  he  cannot  institute  a  litiga- 
tion of  interpleader  to  test  the  ownership, 
simply  because  another  claims  the  property. 
M'Gaws.  Adams,  14  How.  Pr.  {N.  Y.)  461. 

2.  Notice  of  Arrival.X 

221.  Rule  requiring;  notice.— Com- 
mon carriers  by  railroad  are  excused  from  a 
personal  delivery  of  goods  carried  by  them, 
but  in  lieu  of  delivery  are  required  to 
notify  the  consignee;  and  their  liability  as 
carriers  continues  until  the  consignee  has 
had  a  reasonable  time  to  remove  the  prop- 
erty. Michigan  C.  R.  Co.  v.  Ward,  2  Mich. 
538 —Distinguished  in  Francis  v.  Du- 
buque &  S.  C.  R.  Co.,  25  low.i  60. 

It  is  the  duty  of  the  carrier  to  notify  the 


*  See  jilso  post,  2»2. 

t  To  wliom  Carrie  maylawfuliy  deliver  prop, 
pnv,  see  note,  9  Am.  St.  Rep.  511.  See  also 
fast,  711. 

X  Notice  of  arrival  of  goods,  see  notes,  16  Am. 
&  Enc.  R.  Cas.  ?75;  30  /,/.  113,  37  Id.  649,  abstr. 
See  also  ante,  82  ;  post,  336,  338. 
2  D.  R.  D.— 7. 


consignee  of  the  arrival  of  goods  and  of 
their  place  of  deposit,  and  to  secure  or 
safely  store  them  if  the  owner  cannot  be 
found.  This  duly  can  only  be  varied  by 
express  contract  between  the  parties,  or 
uniform  and  well-known  usage  to  the  con- 
trary in  conformity  to  whic.  tlic  party  may 
be  presumed  to  have  contracted.  Bro^vning 
V.  Long  Island  R.  Co.,  2  Daly  (N.  Y?\  1 1 7. 
The  Alary  Washington,  Chase  (U.  S.)  125. 
In  the  absence  of  speci.il  agreement  or 
custom  to  the  contrary,  'he  carrier  must 
give  notice  of  the  arrival  of  the  goodi.  to 
the  consignee,  if  he  lives  at  the  place  of  de- 
livery, and  if  he  does  not  live  there,  but 
has,  to  the  knowledge  of  the  carrier,  an 
agent  there,  then  to  the  agent.  Pinncy  v. 
First  Div.  St.  P.  &^  P.  R.  Co.,  x^Minn.  251 
{Gil.  211),  20  Am.  Ry.  Rep.  71.— Following 
Derosiaw.  Winona  &  St.  P.  R.  Co.,  18  Minn. 

Where  the  consignee  is  unknown,  a  rea- 
sonable and  diligent  effort  to  find  and 
notify  him  of  the  arrival  is  a  condition  pre- 
cedent to  a  right  to  warehouse  the  goods. 
If  such  effort  be  not  made,  the  carrier  is 
liable  for  the  damages  resulting  from  the 
neglect.  Sherman  v.  Hudson  River  R.  Co., 
(>\N.  V.  254;  affirming  5  Daly  521. —  FOL- 
LOWING Ward  V.  New  York  C.  R.  Co.,  47 
N.  Y.  29. 

The  measure  of  damages  is  thedifTerence 
in  the  value  of  the  goods  at  the  time  and 
place  they  ought  to  have  been  delivered 
and  the  time  of  their  actual  delivery ;  in 
fixing  the  time  when  delivery  should  have 
been  made,  where  there  is  no  charge  of  neg- 
ligence in  transportation,  a  reasonable  time 
after  arrival  should  be  allowed  for  delivery. 
Sherman  v.  Hudson  River  R.  Co.,  64  N.  V. 
254;  hffirmins;  5  Daly  521.— FOLLOWING 
Zinr.  V.  New  Jersey  Steamboat  Co.,  49  N. 

Y.442.   _ 

Advising  consignee  of  arrival  of  freight, 
obtaining  consignee's  signature  acknowledg- 
ing receipt  of  same,  and  clerkage  are  ser- 
vices incidental  to  conveyance  and  not 
extraordinary  ones,  it  being  ordinarily  the 
duty  of  a  carrier  to  give  notice  to  persons 
to  whom  goods  are  directed  of  the  arrival 
of  the  goods,  at  all  events,  when  delivery  is 
to  be  taken  at  the  office  of  the  carrier ;  for 
the  time  that  they  ought  to  call  for  the 
goods  is  when  the  carrier  is  ready  to  deliver, 
and  he  alone  is  in  a  position  to  notify  when 
that  is.  Ncston  Colliery  Co.  v.  London  &>N. 
W.  R.  Co.,  4  Ry.  <S-  C.  T.  Cas.  257, 
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Usage  will  souiutimcs  exempt  carriers 
from  actual  delivery  of  goods  at  the  resi- 
dence of  the  consignee.  But  in  no  case 
will  a  c.irrier  be  excused  from  giving  notice 
to  the  consignee  of  the  arrival  of  the 
property,  if  the  consignee  is  known.  Micr- 
son  V.  Hope,  2  Swiriny  (N.  Y.)  561. 

The  necessity  of  notice,  under  ordinary 
airciimstances,  to  terminate  the  character 
of  a  coninion  carrier  and  attach  that  of  a 
warehouseman,  as  applied  to  railroads,  and 
tlie  nature  and  extent  of  such  notice  dis- 
cussed but  not  decided.  llilUard  v.  Wil- 
iniiijrton  iSr-  If.  A'.   Co.,  6  Jones  {N.  Car.) 

343'  ' 

222.  No  notice  required.— A  rail- 
road com, -any  which  delivers  goods  at  its 
freight  depot  at  tiie  point  of  destination  on 
time  need  not  notify  the  consignee  of  their 
arrival.  Eaton  v.  St.  Louis,  I.  M.  &*  S.  li. 
Co.,  12  Mo.  App.  386.— Following  Rankin 
V.  Pacific  R.  Co.,  55  Mo.  167.  Nor  fol- 
lowing McDonald  v.  Western  R.  Corp.,  34 
N.  Y.  497  ;  McMillan  v.  Michigan  S.  &  N.  I. 
R.  Co.,  16  Mich.  79.— Quoted  in  Kansas 
City  Transfer  Co.  v.  Neiswanger,  18  Mo. 
App.  103. — Rankin  v.  Pacific  R.  Co.,  55  Mo. 
167.— Followed  in  Eaton  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.,  12  Mo.  App.  386.  Quoted 
IN  Gashweiler  v.  Wabash,  St.  L.  &  P.  R. 
Co.,  25  Am.  &  Eng.  R.  Cas.  403,  83  Mo.  112; 
Kansas  City  Transfer  Co.  v.  Neiswanger,  18 
Mo.  App.  103. — Bergnerv.  Chicago  &*  A.  R. 
Co.,  13  Mo  App.  499. 

A  railroad  company  is  not  bound,  like 
carriers  by  wagons,  to  deliver  to  the  owner 
at  his  place  of  business  ;  nor,  like  carriers  by 
water,  to  give  notice  of  the  arrival  of  the 
goods.  Morris  &*  E.  R.  Co.  v.  Ayres,  29 
A.  J.  L.  393- 

Where  freight  is  carried  on  a  railroad 
from  station  to  station,  if  the  owner  is  not 
ready  to  receive  it  at  its  destination,  the 
duty  of  the  carrier  is  discharged  by  placing 
it  in  the  warehouse  of  the  company  with- 
out giving  notice  to  the  owner  or  consignee. 
Neal  V.  Wilmington  &*  W.  R.  Co.,  8  Jones 
(N.  Car.)  482  —Following  Hilliard  v. 
Wilmington  &  W.  R.  Co.,  6  Jones  (N.  Car.) 

343- 

Although  the  authorities  are  very  conflict- 
ing on  the  question  of  notice  by  the  carrier 
of  the  arrival  of  goods,  there  seems  to  be 
a  preponderance  favoring  the  proposition 
that  no  obligation  rests  on  railroad  carriers 
to  give  special  notice  of  the  arrival  of  goods 
to  the  consignee.    South  6-  N.  Ala.  R.  Co. 


V.  ll'ood,  9  ylm.  &■•  Euif.  R.  Cas. 4ig,66  Ala. 
167,  41  A/n.  Rep.  749. 

The  court  inclines  to  the  opinion  that  in 
regard  to  the  transportation  of  goods  by 
railroad,  as  the  business  is  generally  con- 
ducted In  this  country,  the  rule  holding  the 
company  liable  as  a  common  carrier  until 
it  has  given  the  consignee  notice  of  the 
arrival  of  the  goods  dcjes  not  apply.  The 
immediate  and  safe  storage  of  thegoexlson 
arrival  in  wareiiouses,  and  without  addi- 
tional expense,  seems  to  be  a  substitute  bet- 
ter adapted  to  the  convenience  of  both 
parties.  A'or7i'aj'  Plains  Co.  v.  Boston  &*  M. 
R.  Co.,  I  Gray  (Mass)  263.— Critici.sed  in 
Blumenthal  v.  Brainerd,  38  Vt.  402 ;  Oui- 
mit  V.  Henshaw,  35  Vt.  605.  Disapproved 
IN  Woodi^.  Crocker,  18  Wis.  345.  Distin- 
gui.shed  in  Cary  v.  Cleveland  «S  T.  R.  Co., 
29  Barb.  (N.  Y.)  35.  Not  followed  in 
Leavenworth,  L.  &  G.  R.  Co.  v.  Maris,  16 
Kan.  333 ;  Derosia  7/.  Winona  &  St.  P.  R. 
Co.,  18  Minn.  133  ;  Dunham  v.  Boston  &  A. 
R.  Co.,  46  Hun  (N.  Y.)  245,  11  N.  Y.  S.  R. 
472.  Reviewed  in  Jeffersonville  R.  Co,  v. 
Cleveland,  2  Bush  (Ky.)  468. 

223.  Dutj-toifive  notice  as  alt'ected 
by  ii8Ug:e  or  contract.— Where  the  car- 
rier and  shipper  by  special  contract  stipulate 
for  notice,  without  any  limitations  or  con- 
ditions, the  reasonable  time  for  removal 
commences  from  the  time  of  the  notice,  and 
not  from  that  of  the  arrival  of  the  goods. 
Leavenworth,  L.  &*  G.  R.  Co.  v.  Maris,  i6 
Kan.  333. 

Although  there  may  have  been  a  usage  or 
even  an  agreement  between  a  carrier  and  a 
consignee  that  the  carrier  should  deliver 
consignments  of  grain  on  a  certain  side- 
track near  a  station,  yet  when  a  car  of 
wheat  is  placed  on  such  side-track  without 
any  notice  to  the  consignee,  where  it  re- 
mains two  days  and  is  then  destroyed  by 
fire,  the  carrier  cannot  escape  liability  on 
the  ground  that  the  grain  had  been  deliv- 
ered before  the  fire.  Pindell  v.  St.  Louis  6^ 
H.  R.  Co.,  34  Mo.  App.  675. 

Where  a  common  carrier  alleges  that  it 
was  its  practice  not  to  give  notice  to  the 
consignees  of  the  ari-ival  of  goods,  but  to 
deposit,  theni  in  its  warehouse,  where  the 
consignees  were  expected  to  call  for  them 
on  learning  from  their  correspondenis,  or 
otherwise,  of  their  arrival,  in  order  to  dis- 
charge itself  from  liability  it  must  show 
that  such  practice  was  known  to  the  con- 
signees and  assented  to   by   them.    And 
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afiei-  the  consij^iRx-s  oljtaiii  inforniiition  of 
the  arrival  "f  tlic  goixJs,  iheir  refusal  to  re- 
move ihe  i,'"Ofls  will  not  relieve  the  carrier 
from  liability  for  any  injury  sustained  before 
the  receipt  of  such  information.  The  Mary 
Washiiii^toii,  Cliixsc  {U.S.)  125. 

Where  tiie  question  is  whether  poods  had 
remained  at  the  station  lonj;  enough  before 
they  were  destroyed  by  ("ire  to  have  aflorded 
the  consignee  reasonable  time  for  tlicir  re- 
moval, it  is  not  necessary  to  show  actual 
notice  by  the  currier  to  the  consignee  that 
the  goods  were  ready  for  delivery;  such 
notice  may  be  implied  from  the  custom  and 
usage  of  the  carrier  and  previous  deal- 
ings between  the  parlies.  Wood  v.  Mil- 
waukee Sr^  St.  P.  R.  Co. ,27  Wis.  541,  2  Am. 
Ky.  Rep.  342. 

A  common  carrier  who,  in  violation  of 
his  general  and  uniform  usage  in  dealing 
witii  consignees,  fails  to  give  notice  of  tlie 
arrival  of  goods,  or  who  wrongfully  detains 
them  after  they  have  been  applied  for  by  a 
consignee  ready  to  receive  them,  is  guilty 
of  such  negligence  in  exposing  the  goods 
to  loss  or  damage  by  a  subsequent  freshet 
occurring  whilst  they  are  in  store  in  his 
depot,  and  before  giving  any  notice  of  their 
arrival,  as  to  deprive  him  of  excuse  by  the 
act  of  God  so  far  as  these  goods  are  con- 
cerned. Richmond  Ss^  D.  R.  Co.  v.  White, 
88  Ga.  805,  1 5  5.  jE".  Rep.  802. 

Goods  were  shipped  on  a  railroad  for  a 
place  thirty  six  miles  distant.  The  shipper 
•was  at  their  destination  in  three  days  to 
receive  them,  and  called  occasionally  for 
twelve  days,  but  they  had  not  arrived.  The 
freight  agent  then  informed  him  that  he 
would  give  him  notice  of  their  arrival. 
They  arrived  six  days  afterwards.  He/d, 
that  the  company  was  bound  to  give  the 
shipper  notice  of  their  arrival.  Tanner  v. 
Oil  Creel'  R.  G?..  53  Pa.  5/.  411. 

Where,  after  a  stipulation  for  notice, 
without  any  agreement  as  to  the  form  or 
conditions  tliereof,  the  carrier  gives  notice 
with  a  condition  written  thereunder  that 
the  liability  of  the  carrier  terminates  upon 
the  arrival  of  the  goods,  and  the  consignee 
receives  such  notices  without  objection,  and 
continues  his  shipments  over  the  road — 
Jield,  that  this  was  equivalent  to  a  construc- 
tion by  the  parties,  and  binding  upon  both, 
that  the  agreement  for  notice  was  simply 
for  the  accommodation  of  the  consignee, 
and  without  extending  the  extraordinary 


liai)ility  of  the  carrier.    Leavenworth,  L.  (S- 
G.  R.  Co.  v.  Maris,  16  Kan.  333. 

224.  lOH'cct  oC  iiotir(>  in  i-4Mliiciii{j: 
carrli'r's  liabilily  to  that  «»f  «aro- 
lionsrniaii.*— A  mere  notice  by  the  car- 
ricr  to  tlie  consignee  that  his  goods  are 
landed  is  not  sutlicient  to  discharge  the  car- 
rier in  case  of  l')ss.  The  cotisignces  should 
h;ive  time  and  opportunity  to  remove  the 
goods.  Maiij^nan  v.  A'e'v  Orleans,  J.  &^  G. 
N.  R.  Co.,  24  La.  Ann.  333. 

After  the  expiration  of  a  reasonable  time 
for  removal,  after  notice  of  arrival,  the  car- 
rier is  responsii)le,  not  as  carrier,  but  only 
as  warehouseman  and  for  ordinary  negli- 
gence. L^eavenworth,  L.  &*  G.  R,  Co.  v. 
ALaris,  16  Kan.  333. 

Tennessee  act  of  1870,  ch.  17,  requiring 
railroad  companies  to  give  consignees  no- 
tice witliin  three  days  after  the  arrival  of 
goods,  does  not  change  the  common-law 
rule  as  to  when  their  liability  as  carriers 
ceases  and  that  of  warehousemen  begins. 
The  duty  of  the  company  after  the  arrival 
of  goods  is  to  safely  store  them  if  the  con- 
signee is  not  ready  to  take  them  away,  and 
their  liability  as  warehousemen  then  at- 
taches. Butler  V.  East  Tenn.  &*  V,  R.  Co., 
9  Am.  &•  Eng.  R.  Cas.  249,  8  Lea  {Tenn.) 
32.— Not  followed  in  Western  R.  Co.  v. 
Little,  86  Ala.  159. 

It  was  error  to  instruct  the  jury  that  if 
the  plaintiff  was  properly  notified  of  the 
arrival  of  the  goods  she  could  not  recover, 
because  the  defendant  was  sued  on  its  con- 
tract as  common  carrier  and  not  as  ware- 
houseman, although  the  goods  had  been 
delivered  as  required  by  the  admitted  terms 
of  the  contract;  since  a  failure  to  deliver 
the  goods  on  demand,  even  after  storage, 
without  lawful  excuse,  was  a  breach  of  the 
carrier's  original  contract  for  which  suit 
might  be  brought  upon  that  contract.  The 
purport  of  section  2120  of  Cal.  Civ.  Code, 
providing  that  if  for  any  reason  a  carrier 
does  not  deliver  freight  to  the  consignee  or 
his  agent  personally  he  must  give  notice  to 
the  consignee  of  its  arrival  and  care  for  it 
as  a  warehouseman  for  a  reasonable  time,  is 
merely  to  reduce  the  degree  of  care  for 
which  the  carrier  shall  be  responsible,  and 
does  not  imply  that  the  storage  of  the 
goods  creates  a  new  contract  which  must 
be  specially  pleaded  in  order  to  recover; 

*  Notifying  consignee  of  arrival.  Duty  as 
warehouseman,  .see  note,  71  Am.  Dec  290. 
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uiid  in  order  that  tlie  donrcc  of  ciirc  rc- 
(|uiii:d  of  the  currii-r  shall  be  reduced  to 
thai  of  warehouseman,  it  is  indispensable 
that  the  notice  retiuired  by  this  section  be 
f{iven.  ll'ihon  v.  California  C.  A'.  Co.,  55 
y/«/.  &*  Eii^.  R.  Cas,  625,  94  Cat.  1C6,  29 
Pac.  A',/.  801. 

1225.  Wlit'ii  cniiHiKfiiet;  is  in  habit  of 
calliiiK  daily  lor  >?"<»••».— Where  manu- 
facturers were  in  the  habit  of  making  regu- 
lar shipments  of  goods  to  a  parly  who  acted 
as  their  agent,  and  the  ronsignee  was  in  the 
habit  of  calling  daily  for  the  goods,  the  car- 
rier is  not  bound  to  give  notice  of  their  ar- 
rival, but  is  discharged  after  the  goods  have 
been  unloaded  and  the  agent  has  had  a  rea- 
sonable time  in  which  to  remove  them. 
Kimell  M/^.  Co.  v.  New  Haven  Shaiiiboat 
Co.,  52  N.  Y.  657. 

Dut  where  the  agent  was  in  the  habit  of 
not  ailling  for  goods  which  might  arrive  on 
a  holiday,  the  carrier's  liability  as  such  does 
not  cease  as  to  goods  so  arriving,  in  the  ab- 
sence of  notice  and  a  reaaonable  lime  ft)r  the 
agent  to  remove  them.  Kusseil  ^Ifg.  Co.  v. 
Nnu  Haven  Steamboat  Co.,  52  A'.  Y.  657. — 
Explaining  Russell  Mfg.  Co.  v.  New 
Haven  Steamboat  Co.,  50  N.  Y.  121. 

220.  Where  goodM  are  hist  before 
there  is  time  to  give  notice.— After  it 
is  shown  by  dates  of  shipment  that  the 
goods  had  time  to  arrive  and  be  delivered 
to  the  consignee  before  the  flood  occurred, 
the  burden  of  showing  what  pari  of  the 
goods,  if  any,  did  not  arrive  within  that 
time  is  upon  the  carrier;  and  then  the  bur- 
den i.>  on  the  consignee  to  show  the  dam- 
age done  to  those  which  did  arrive,  and  the 
amount  tliereof,  in  order  to  recover  on  the 
ground  of  negligence  in  not  giving  notice  of 
arrival,  or  in  not  delivering  on  application. 
Richmond  &*  D.  R.  Co.  v.  White,  88  Ga.  805, 
i^S.E.  AV/.  802. 

As  to  goods  which  arrived  too  late  to  ad- 
mit of  giving  the  usual  notice  to  consignees 
before  the  flood  occurred,  the  carrier  was 
bound  to  the  exercise  of  extraordinary  dili- 
gence in  protecting  them  from  damage  by 
the  flood  whilst  they  were  in  his  cars  or  his 
warehouse.  But  if  they  were  damaged  in 
spite  of  such  diligence,  he  would  be  ex- 
cused Richmond  &>  D.  R.  Co.  v.  White,  88 
Ga.  805,  15  S.E.  Rep.  802. 

227.  Giving  notice  by  mail  or 
through  newspapers.— It  is  the  duty  of 
a  common  carrier  to  give  a  consignee  actual 
notice  of  the  arrival  of  goods,  or  to  show 


such  a  usage  as  would  warrant  the  presum])- 
tion  that  contracts  nf  shipment  were  made 
with  reference  to  it;  and  it  is  not  enough  10 
show  a  general  newspaper  notice  that  all 
goods  not  taken  away  on  the  day  of  their 
arrival  would  be  sent  to  a  warehouse.  Rome 
R.  Co.  V.  Sullivan,  14  Ga.  277.— Distin- 
guish ED  IN  Southwestern  R.  Co.  v.  Feld'-r, 
46  Ga.  433.  Not  kolm)Wki»  in  Francis  y. 
Dubuque  &  S.  C.  R.  Co.,  25  I.iwa  60. 

The  positive  evidence  of  a  consignee  of 
goods  that  he  did  not  receive  a  mailed 
notice  of  th;;ir  arrival  from  the  carrier  until 
a  certain  day,  is  entitled  to  greater  weight 
than  the  inference  that  he  received  them  at 
an  earlier  date,  which  the  carrier  seeks  to 
draw  from  the  fact  that  the  notice  was 
mailed  several  days  earlier.  Where  a  car- 
rier sees  fit  to  take  the  chances  of  sending 
a  notice  by  mail  instead  of  sending  it  direct 
by  messenger,  it  must  bear  the  consequences 
if  any  delay  occurs  in  the  receipt  of  the 
notice.  Solomon  v.  Philadelphia  &•  N.  Y. 
E.  Steamboat  Co.,  2  Daly  (N.  Y.)  104. 

Certain  household  goods  were  carried  by 
a  railway  to  H.,  in  this  state,  reaching  that 
point  on  November  14,  1879,  and  were 
placed  in  the  company's  depot.  Soon  after- 
wards the  owner  called  for  the  goods,  but 
was  informed  by  the  agent  that  they  had 
not  arrived.  Ceitain  friends  of  the  owner, 
at  his  request  also,  on  the  nineteenth, 
twentieth,  and  about  the  twenty-second  of 
that  month  made  a  similar  inquiry  of  the 
agent  and  were  informed  that  the  goods 
had  not  been  received.  The  depot  was 
burned  November  24,  1879,  and  the  goods 
destroyed.  The  custom  of  the  railway  com- 
pany was  to  give  notice  through  the  mail  to 
ai;  persons  who  are  not  regular  shippers  of 
the  arrival  of  their  goods  ;  but  no  such  notice 
was  sent  to  the  consignee  in  this  case. 
Held,  that  the  railroad  company  was  liable 
for  the  value  of  the  goods.  Burlington  &* 
M.  R.  R.  Co.  V.  Arms,  16  Am.  &*  Eng.  R. 
Cas.  272, 15  Neb.  69,  17  N.  W.  Rep.  351. 

228.  Duty  to  give  notice  <»f  arrival 
of  bonded  goods. — Where  a  carrier  re- 
ceived goods  subject  to  duly,  which  could 
only  be  delivered  into  a  bonded  warehouse, 
on  written  notice,  which  facts  were  known 
to  the  carrier,  and  the  goods  arrived  at 
their  destination,  but  the  carrier  neglected 
to  notify  the  consignee  or  the  proper  rev- 
enue officer,  until  they  were  accidentally 
consumed  by  tiic — held,  that  the  liability  of 
the  carrier  did  not  cease  and  that  of  ware- 
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liouscinan  uttacli  upon  the  arrival  of  the 
yoods  al  thi-ir  (k^titiatioii,  and  iliai  the  car- 
rier was  liatjjc  to  llic  conbijjiicu  foi  liii;  loss. 
C/iu<ij^v  &*  A',  ir,  /?,  Co.  V.  Siiu'/ir,  6y 
///.  2S5.— Kxi'l.AiNiNc;  Moses  v.  Boston  & 
M.  K.  Co.,  3:  N.  H.  523. 

ii'2\).  An  to  Hoods  for  tlcNtiiiatioii 
iM'yoiiil  niri'lei-'s  liiiv.— If  a  carrier  re- 
ceives goods  for  a  point  beyond  its  line,  if 
there  i)e  no  means  of  puljlic  transportation 
from  tiie  terminus  of  its  line  to  the  place  of 
destination,  tlie  end  of  its  line  will  he  con- 
si(l<Med  the  place  of  destination ;  but  tlic 
carrier's  duty  is  not  ended  by  mere  delivery 
of  the  goods  U)  a  wharfin  ■;rr  '  ut  he  is  fur- 
ther required  to  notify  the  consignee  of 
their  arrival,  or  1  make  some  reasonable 
elTort  to  do  so.     Jlermann  v.  Goodrich,  21 

iris.  536. 

230.  Power  of  ng^t'iits  to  contract 
to  {five  notice.— A  freight  agent  may 
bind  the  company  b/  an  agreement  to  give 
a  consignee  notice  of  the  arrival  of  goods, 
atjiiinst  a  rule  of  the  road  that  no  notice  will 
be  given.  Tanner  v.  Oil  Creek  R.  Co.,  53 
y'rt.  .S'/..4n.— Revieweu  in  Schlessinger  z/. 
Adams  Exp,  Co.,  9  Phila.  (Pa.)  70. 

231.  Duty  of  coiisif^iiee  to  leave 
liis  address.  —  A  consignee  of  goods 
sliould  leave  his  address  with  the  carrier  at 
the  place  of  destination,  so  that  the  latter 
may  give  notice  of  the  arrival  of  the  goods; 
and  if  he  fails  to  do  so,  and  tlie  carrier,  after 
due  inquiry,  fails  to  find  his  residence  or 
place  of  business,  the  absence  of  notice  is 
excused  ;  i.nd  afier  hoiaiiig  the  goods  a  rea- 
sonable time,  he  may  store  them  and  be  liable 
only  as  warehouseman.  Pelton  v.  Rensse- 
laer &>  S.  R.  Co.,  54  N.  V.  214. — FoLl.OW- 
i.NG  Northrop  v.  Syracuse,  B.  &  N.  Y.  R. 
Co.,  2  Trans.  App.  183 ;  Fenner  v.  Buflfalo  & 
S.  L.  R.  Co.,  44  N.  Y.  SC5. 

232.  Wliea  carrier  not  lialde  for 
failinjr  to  ffive  notice.— Where  the 
owner  of  a  lot  of  corn  ships  the  same  to 
himself,  with  directions  to  the  carrier  to 
notify  the  shipper's  agent  of  the  arrival  of 
the  gniin,  the  failure  of  the  carrier  to  give 
the  shipper  notice  of  the  neglect  of  his 
agent  to  receive  and  take  care  of  the  same 
will  not  render  the  carrier  liable,  when  such 
failure  does  not  operate  to  the  injury  of  the 
shipper.  Gregg  v.  Illinois  C.  R.  Co.,  147  ///. 
550,  35  A^.  F..  Rep.  343. 

2.'i;j.  When  notice  to  husband  is 
notice  to  wife.- Where  household  goods 
owned  by  the  wife  were  shipped  in  her 


name  over  defendant's  road  to  the  city  of 
A.,  and  the  husband  presented  to  the  de- 
fiinl.iiit '^  a;;ent  at  llie  city  of  M.  the  bill  of 
lading,  and  requested  that  the  goods  be  re- 
sliipi  ed  to  the  city  of  M. —//</</,  that  the 
defeiulani  had  the  ri.;ht  to  presume  tiiat 
the  husband  was  actin.t;  as  the  wife's  a;.;ent, 
and  its  duty  to  notify  the  wife  that  the 
goods  had  been  attached  was  I'i  r  barged  by 
them  giving  such  notice  to  tin  husi)and. 
I'urnian  v.  C/iieago,  R.  J.  &*  J'.  A'.  C'l'.,  23 
/////.  &^  /i'^C-  J'^-  ^■"^-  730.68  /o^i'a  219,  26  .V. 
;/'.  Re/>.  83. 

234.  Notice  as  ntlectinK;  title  to 
{foods.— Where  maps  are  purch.  -  d  by  a 
township  trustee  tlicir  delivery  at  ;.  railroad 
station,  with  notice  to  him  after  the  time 
agreed,  vests  the  ownership  in  the  scho(jl 
township,  subject  only  to  his  right  to  refuse 
them,  and  relieves  the  railroad  company 
from  any  further  obligation  to  the  con- 
signor. Moral  School  Tp.  v.  Harbison,  74 
Ind.  93. 

235.  Measure  of  damages.— It  is  a 
very  extreme  case  which  will  warrant  the 
refusal  of  freight  on  account  of  depreciation 
or  fall  in  the  price  because  of  a  delay  in 
giving  notice  of  its  arrival.  Upon  notice 
of  its  arrival,  whether  early  or  late,  the  con- 
signee should  receive  the  freight  and  sell  it 
for  such  price  as  it  will  command  and  credit 
the  company  with  the  proceeds ;  and  the 
dilTerc  ce  between  such  sum  and  the  amount 
which  would  have  been  realized  had  the 
notice  been  promptly  given  is  the  measure  of 
damages.  Niiv  Orleans,  J.  &^  G.  A'.  R.  Co. 
V.  Tyson,  46  Miss.  729,  i  Am.  Ry.  Rep.  474. 

3.  A'eglect  or  Refusal  of  Consignee  to  Re- 
ceive or  Unload.* 

230.  When  consijfnee  may  refuse 
to  accept. t— A  failure  by  a  common  car- 
rier to  carry  and  deliver  goods  within  a  rea- 
sonable time  does  not  constitute  a  conver- 
sion, but  is  a  mere  breach  of  contract;  and 
the  consignee  cannot  refuse  to  accept  the 
goods  on  account  of  a  delay  and  recover 
their  full  value,  unless  the  delay  destroys 
the  full  value  of  the  goods,  or  is  equivalent 
to  i'n  entire  loss.  Galveston,  H.  &^  S.  A.  R. 
Co.  V.   Watson,  i  Tex.  App.  (Civ.  Cas.)  465. 

*  Removal  of  goods  by  consignee,  see  note,  9 
Am.  &  Eng.  R.  Cas.  121. 

Failure  of  consignee  to  receive  and  take  away 
goods,  see  note,  16  Am.  &  Eng.  R.  Cas.  275. 

\Scesiso  post,  770. 
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Where  by  reason  of  a  failure  to  deliver 
goods  in  a  reasonable  time  the  consignee  is 
compelled  to  and  does  purchase  other  goods, 
he  is  not  compelled  to  receive  such  goods 
when  offered  at  another  time.  Gulf,  C.  &> 
S.  F.  R.  Co.  V.  Maetse,  i8  Am.  <S^•  Eng.  Ji. 
Cas.  613,  2  Tex.  A  pp.  {Civ.  Cas.)  553. 

Where  oil  is  shipped  in  safe  barrels,  which 
are  so  damaged  by  the  carrier  that  they 
cannot  be  removed  with  safety,  ii  is  the 
duty  of  the  carrier  to  repair  the  barrels  if 
they  are  capable  of  repair;  and  if  he  fails  to 
do  so  he  cannot  compel  the  owner  to  take 
them  in  that  condition  ;  and  until  the  freight 
is  ready  for  delivery  in  a  safe  condition  the 
carrier's  duties  are  not  fully  ended  and  the 
freight  chaiges  are  not  demandable,  and  an 
action  maybe  maintained  against  the  carrier 
without  an  offer  to  pay  the  charges.  Breed 
V.  Mitchell,  48  Ga.  533. 

A  lot  of  rags  put  up  in  bags  were  deliv- 
ered to  a  carrier,  and  at  the  place  of  desti- 
nation the  carrier  offered  to  deliver  less 
than  one  third  of  the  amount  of  rags 
shipped  and  those  scattered  loosely  about. 
Tliere  was  no  proof  that  they  were  a  part  of 
ttie  same  rags  shipped.  Held,  that  such 
offer  to  deliver  was  not  a  compliance  with 
the  carrier's  contract,  and  the  shippers 
might  maintain  an  action  for  the  value  of 
the  whole  lot  shipped.  The  shippers  were 
entitled  to  their  own  rags,  and  were  not 
bound  to  take  others.  Chicago  &*  Ji.  I.  R. 
Co.  V.  Warren.  16  ///.  502. 

237.  Must  accept  where  loss  is  but 
partial.'" — Where  the  goods  in  possession 
of  a  common  carrier  are  uninjured  in  qual- 
ity, but  there  is  a  partial  loss,  the  owner 
cannot  abandon  the  goods  and  recover  their 
entire  value ;  he  can  recover  only  the  price, 
at  the  place  of  delivery,  of  the  goods  actually 
lost.  Hhaw  V.  South  Carolina  K.  Co.,  5  Rich. 
(So.  Car.)  462. 

Where  goods  reach  their  destination  dam- 
aged, but  yet  of  some  value,  it  is  the  duty 
of  the  consignee  to  take  them  up  promptly, 
which  will  not  be  considered  ordinarily  a 
waiver  of  any  claim  for  damages ;  but  if  he 
fails  to  take  them  up  within  a  reasonable 
time,  and  sues  for  damage,  the  company 
may  offset  against  the  damage  shown  a 
claim  for  storage.  Galveston,  H.  Or*  S.  A.  R. 
Co.  V.  Van  Winkle,  3  Tex.  App.  (Civ.  Cas.) 
538. 

Where  a  part  only  of  property  transported 

*  See  also  ante,  113« 


by  a  carrier  is  injured,  the  consignee  cannot 
reject  the  part  uninjured  and  hold  the  car- 
rier liable  lor  the  whole.  Michigan,  S.  <&* 
JV.  I.  R.  Co.  V.  Bivens,  1 3  Ind.  263. 

Where  ,1  number  of  boxes  of  goods  are 
shipped  by  rail,  the  owner  cannot  refuse  to 
take  any  of  the  goods  becaiise  one  box  is 
missing,  and  upon  his  refusal,  where  the 
goods  are  sold  to  pay  freight  and  storage, 
he  cannot  recover  their  value  against  the 
company.  Gulf,  C.&f'  S.F  R.  Co.  v.  Booton, 
4  Tex.  App.  (Civ.  Cas.)  103,  15  i".  W.  Rep. 
502. 

Where  fluids  are  shipped  in  casks,  a  part 
of  which  has  leaked  out  before  they  reach 
their  place  of  destination,  in  the  absence  of 
any  proof  that  the  remaining  portion  is  of  a 
less  value  per  gallon  by  reason  of  the  leak- 
age, it  is  the  duty  of  the  consignee  to  receive 
the  porticii  remaining,  and  he  can  recover 
only  the  value  of  the  quantity  lost.  Howe 
v.  Os%uego  6-  S.  R.  Co.,  56  Barb.  (N.  Y.)  121. 

Where  goods  are  shipped  and  part  of 
them  lost,  and  others  reach  their  destina- 
tion in  a  damaged  condition,  and  the  car- 
rier offers  to  deliver  the  goods  not  lost  upon 
conditions  which  are  unreasonable,  the 
owner  may  refuse  to  receive  any  of  the 
goods  on  such  terms,  and  may  sue  and  re- 
cover the  value  of  the  whole,  the  same  as  if 
all  had  been  lost.  Texas  &*  P.  R.  Co.  v. 
Martin,  2  Tex.  App.  (Civ.  Cas.)  295. 

238.  May  demand  goorl.s  alter 
once  refusing.  —  Although  the  con- 
signees of  goods  have  by  mistake  declined 
to  receive  them,  they  are  entitled,  upon  dis- 
covery of  the  mistake,  to  demand  delivery 
from  the  carrier ;  and  if  no  other  rights  have 
intervened  the  right  of  the  consignees  to 
delivery  is  not  affected  by  the  refusal. 
Bacharach  v.  Chester  Freight  Line,  42  Am. 
&^  Eng.  R.  Cas.  362,  133  Pa.  St.  414,  19  Atl. 
Rep.  409. 

231).  Duty  ofcarrier  after  refusal.— 
If  the  consignee  refuses  to  receive  goods, 
the  carrier  should  regard  itself  as  the  agent 
of  the  owners,  and  as  such  is  vested  with 
authority  to  take  such  steps  as  will  advance 
the  owners'  interest,  and  to  secure  freight 
charges  to  itself.  What  should  be  done  in 
a  given  case  will  depend  upon  circum- 
stances. If  such  a  course  is  pursued  as  men 
of  ordinary  prudence  would  follow,  the  car- 
rier is  protected  bylaw  whatever  may  be  the 
result.  Steamboat  Keystone  v.  Moies,  28  Mo. 
243.  Lesiiishy  v.  Great  Western  Dispatch, 
12  Mo.  APP.S7S- 
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Where  the  consignee  refuses  to  pay  the 
freight,  and  the  carrier  declines  to  deliver 
the  goods,  it  may  retain  them  at  their  place 
of  destination  for  a  reasonable  time,  await- 
ing directions.  Crouch  v.  Great  Western  R. 
Co.,  2  //.  6-  .V.  491,  3  Jtir.  N.  S.  796,  26  L. 
J.  Ex.  418. 

The  carrier  is  not  entitled  to  take  the 
goods  back  to  the  starting-point  imme- 
diately upon  the  consignee  refusing  to  pay 
the  sum  demanded.  Great  Western  R.  Co. 
V.  Crouch,  iH.&'  N.  183,  4  Jur.  N.  S.  457, 
27  L.J.  Ex.  345. 

The  carrier,  in  order  to  relieve  himself 
from  liability,  must  deliver  the  goods  at  the 
place  designated  in  good  condition.  He  is 
not  justified  in  abandoning  the  goods  or 
negligently  exposing  them  to  injury,  even  if 
the  consignor  neglects  to  receipt  or  to  re- 
ceive them  after  notice  of  their  arrival. 
Scheu  V.  Benedict,  116  N.  V.  510,  22  N.  E. 
Rep.  1073,  27  N.  Y.  S.  R.  526. 

When  a  carrier  has  transported  goods  to 
their  destination,  and  through  the  default 
of  one  who  is  both  consignor  and  consignee 
the  goods  are  left  on  the  carrier's  hands,  it 
is  bound  to  take  reasonable  measures  for 
their  preservation,  and  can  recover  from 
the  owner  the  expenses  so  incurred.  Great 
Northern  R.  Co.  v.  Swafficld,  43  L.  J.  Ex. 
89,  L.  R.  9  Ex.  132,  30  L.  T.  562. 

Where  the  consignee  refuses  to  receive 
damaged  goods  of  the  carrier,  .ind  he  sells 
them,  he  shall  account  to  the  consignor  or 
owner  for  so  much  as  will  indenmify  him, 
and  has  not  been  paid  by  the  insurer.  Cas- 
silay  V.  Young,  4  B.  Mon.  (Aj'.)  265. 

240.  I>iity  to  store  after  con- 
sij,',iioe's  refiK.il  to  receive.* — Where  a 
rniisignee  refuses  to  receive  goods  the  car- 
rier's duty,  as  a  corn  mon  carrier,  is  discharged 
by  placing  the  goods  in  storage,  and  there- 
after it  will  hold  them  as  warehouseman. 
Williams  v.  Holland,  22  Hotu.  Pr.  (N.  Y.) 
137.  Illinois  C.  R.  Co.  v.  CoM,  64  ///.  128. 
McAndrew  v.  Whitlock,  52  N.  Y.  40.  Cook 
v.  Erie  R.  Co.,  58  Barb.  {N.   F.)  312. 

Where  goods  are  safely  conveyed  to  the 
place  of  destination  and  the  consignee  is 
dead,  absent,  or  refuses  to  receive,  or  is  not 
known  and  caimot  after  reasonable  efforts 
be  found,  the  carrier  may  discharge  himself 
from  further  responsibility  by  placing  the 
goods  in  store  with  some  responsible  third 
person  in  that  business,  at  that  place,  for 

•See  also  ante,  21 « ;  fost,  :iOO-374. 


and  on  account  of  the  owner.  In  such  a 
case  the  storehouse  keeper  becomes  the 
agent  or  bailee  of  the  owner  of  the  property. 
Fisk  V.  Newton,  i  Uen.  (N.  Y.)  45.— AP- 
PROVED IN  Kremer  v.  Southern  Exp.  Co.,  6 
Coldw.  (Tenn.)  356. 

The  doctrine  of  technical  abandonment 
does  not  apply  to  common  carriers  as  it 
does  to  insurers.  Nettles  v.  South  Carolina 
R.  Co.,  7  Rich.  (So.  Car.)  190. 

241.  What  is  a  reasoiial)le  time.*— 
What  IS  a  reasone.ble  time  for  the  removal 
of  the  goods  from  the  railroad  depot  is  a 
question  of  law  for  the  court  when  the  facts 
are  undisputed  ;  and  in  its  determination, 
the  convenience  or  necessities  of  the  con- 
signee and  the  proximity  or  remoteness  of 
his  residence  or  place  of  business  from  the 
depot,  cannot  be  considered.  Colutnbus  &- 
W.  R.  Co.  V.  Ludden,  42  Am.  &^  Eng.  R. 
Cas.  404,  89  Ala.  612,  7  So.  Rep.  471. 

A  consignee  cannot,  after  he  has  notice  of 
the  arrival  for  him  of  property,  defer  taking 
it  away  while  he  attends  to  his  other  affairs, 
thus  prolonging  the  duration  of  the  carrier's 
liability  as  insurer.  It  is  his  duty  at  once, 
and  with  diligence,  to  act  upon  the  notice, 
and  to  seek  delivery,  and  to  continue  until 
delivery  is  complete.  So  much  time  as  he 
gives  to  his  other  business,  after  receiving 
the  notice,  cannot  be  allowed  to  him  in  esti- 
mating what  is  a  reasonable  time  in  which 
to  take  delivery.  Hedges  v.  Hudson  River 
R.  Co.,  49  A^.  Y.  223,  3  Am.  Ry.  Rep.  346; 
reversing 6  Robt.  IT9. — Rfvif.wed  in  Spears 
V.  Spartanburg,  U.  &  C.  R.  Co.,  11  So.  Car. 
158. 

Plaintiff,  who  was  moving  from  Indiana 
to  California,  shipped  goods  by  freight,  but 
was  herself  talien  sick  at  an  intermediate 
point,  and  notified  the  carrier  at  the  place 
of  destination  of  the  fact,  and  to  safely  store 
the  goods  until  she  was  able  to  come  on 
Held.xxnAQr  the  circumstances,  that  it  could 
not  be  held  as  a  matter  of  law  that  three 
months  was  a  reasonable  time  in  which  to 
remove  the  goods  from  the  warehouse. 
Wilson  V.  California  C.  R.  Co.,  55  Am.  &• 
Enq  R.  Cas.  625,  94  Cal.  166,  29  Pac.  Rep. 
861. 

242.  Duty  to  give  coiisig:nor  no- 
tioe— C.  O.  D.  goods.— As  a  rule  a  car- 
rier is  not  bound  to  notify  the  consignor  of 
the  non-acceptance  of  goods  by  the  con- 
signee, and  it  will  not  be  liable  for  a  decline 

*  See  also  a«/t',  80,  206,  207. 
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in  the  market  value  of  the  goods  happening 
before  the  consignor  learns  of  such  refusal 
by  the  consignee,  and  has  given  orders  to 
the  carrier  for  disposal  of  the  goods. 
K renter  v.  Southern  Exp.  Co.,  6  Cohiw. 
(Teim.)  356. 

The  carrier  is  not  liable  to  the  consignor 
for  the  failure  to  give  him  notice  of  a  re- 
fusal of  the  consignee  to  rccei'."^  goods, 
where  the  consignor  has  failed  to  disclose 
his  name  or  address.  IVilliunis  v.  Holland, 
22  How.  Pr.  (A'.  V.)  137. 

The  liability  of  the  carrier  for  failure  to 
give  such  notice  could  only  arise  where  such 
failure  would  be  evidence  of  gross  neglect 
on  his  part  in  the  discharge  of  the  duty  that 
devolves  upon  him  from  the  fact  that  the 
goofls  being  lawfully  in  his  custody  for  a 
particular  purpose,  and  that  purpose  having 
failed  through  an  unforeseen  contingency, 
the  law  throws  upon  the  party  who  has  as- 
sumed the  custody  the  duty  of  exercising 
reasonable  diligence  to  protect  the  property 
so  long  as  his  custody  continues.  The  fact 
that  the  package  was  marked  C.  O.  D.  and 
the  refusal  of  the  consignee  to  pay  the 
price  charged  was  the  reason  for  the  non- 
delivery, makes  no  difference.  Kremer  v. 
Southern  Exp.  Co.,  6  Coldw.  {Tenn.)  ',56. — 
Appkoving  Hudson  v.  Baxendale,  2  H.  & 
N.  575- 

243.  Carrier  not  liable  until  de- 
mand.*— It  is  theduty  of  a  consignee  to  go 
to  the  carrier's  depot  at  the  place  of  des- 
tination for  his  goods,  and  the  carrier  can- 
not be  sued  for  non  deliviery  unless  there 
has  been  a  refusal  to  deliver  on  request; 
neither  is  the  carrier  required  to  make  per- 
sonal delivery  to  the  consignee  nor  offer  to 
so  deliver.  Michii^an  S.  &>  N.  I.  R.  Co.  v. 
Bivens,  13  Ind.  263. 

244.  Deinuri-agc  cliargcf— If  a  con- 
signee fails  to  unload  freight  cars  within  a 
reasonable  time  after  notice,  the  company 
may  recover  a  charge,  for  the  time  that  such 
cars  are  detained  after  the  time  they  should 
have  been  unloaded,  in  the  nature  of  a  de- 
murrage charge.  Kansas  Pac.  R.  Co.  v. 
McCann,  2  U'yoni.  3. 

Where  a  cargo  of  grain  is  consigned  to 
parties  who  are  not  the  owners,  for  the  pur- 
pose of  sale,  it  is  their  duty  to  provide  at 
the  earliest  moment  practicable  a  place  for 
its  storage  or  removal  from  the  boat,  and 


*  See  niso  ,;///,■,  «2  ;  /w/,  307,  701. 
fSee  also  post,  377. 


they  have  no  right  to  detain  the  boat  until 
they  can  effect  a  sale.  If  they  keep  the  boat 
tiius  in  wailing  tlie  owners  of  the  boat  are 
entitled  to  recover  therefor.  Huntley  v. 
Vo^iCis,  55  Barb  (N.  Y.)  310. 

240.  Liability  of  consig:nce  for 
iiefflisenfc  in  unloading.— In  an  action 
to  recover  damages  alleged  to  have  been 
caused  by  the  negligence  of  defendant,  the 
following  facts  appeared:  Plaintiff  trans- 
ported for  defendant  a  car-load  of  lumber; 
it  was  kept  in  place  upon  the  car  by  stakes 
placed  in  sockets  at  the  sides,  supported  by 
braces  nailed  to  the  tops  of  the  stakes  and 
extending  across  the  lumber.  The  car  was 
delivered  to  defendant  upon  a  siding  along- 
side of  plaintiff's  main  track.  Defendant's 
agent,  in  order  to  unload  the  lumber, 
knocked  off  the  cross-pieces,  removed  a 
large  portion  of  the  lumber,  leaving  a  high 
narrow  pile  on  the  side  toward  the  main 
track,  and,  without  putting  back  the  cross- 
pieces,  left  the  car  over  night.  During  the 
night  a  high  wind  arose  and  th«>.  lumber 
fell  from  the  car  and  upon  the  mam  track. 
The  engineer  of  a  train  approaching 
thereon,  as  soon  as  he  perceived  the  ob- 
struction, applied  the  air-brakes,  but  before 
the  train  could  be  stopped  it  struck  the  lum- 
ber, and  the  locomotive  and  cars  were  broken 
and  damaged.  Held,  that  the  evidence  justi- 
fied a  finding  of  negligence  on  the  part  of 
defendant;  also  that  plaintiff  was  not  guilty 
of  contributory  negligence;  that  it  owed 
defendant  no  duty  to  unload  or  superintend 
the  unloading  of  the  car,  or  to  watch  and 
care  for  it  the  night  after  it  arrived,  and  was 
not  bound,  as  between  it  and  defendant,  to 
anticipate  any  danger  from  the  lumber  after 
its  delivery,  but  had  the  right  to  run  its 
trains  on  the  assumption  that  defendant 
would  not  negligently  permit  the  lumber  to 
be  placed  or  come  upon  its  track.  AVw 
York,  L.E.  <S^-  W.  R.  Co.  v.  Atlantic  Refin- 
ing Co.,  49  Am.  &>  Eng.  R.  Cas.  131,  129  A''. 
Y.  597,  29  A^.  E.  Rep.  829,  42  JV.  Y.  S.  R. 
346;  reversing  36  A'.  Y.  S.  R.  658,  13  A^.  Y. 
St/pp.  466. 

Defendant  offered  to  prove  that  plain- 
tiff kept  no'watchman  at  the  siding;  this 
was  objected  to  and  excluded.  Held,  no 
error,  as  plaintiff  was  not  bound  to  keep  a 
watchman  there.  AVre/  Yori',  L.  E.  6^  W. 
R.  Co.  V.  Atlantic  Refining  Co.,  49  .m.  &* 
Eng.  R.  Cas.  131,  129  A'.  Y.  597,  29  A^.  E. 
Rep.  829,  42  A'.  J'.  S.  R.  346  ;  reversing  36 
A'.   Y.  S.  R.  658,  13  A^.  Y.  Supp.  466. 
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Defendant  offered  to  prove  that  the  car 
used  for  transporting  lumber  was  a  flat  car 
and  not  a  lumber  car  with  sides  boarded 
part  way;  tills  was  rejected.  Held,  no 
error;  as  the  lumber  was  safely  transported 
and  delivered  and  fell  from  the  car,  not 
from  any  imperfection  in  it,  but  from  the 
careless  manner  in  which  it  was  left.  Nnv 
York,  L.  E.  &•  W.  R.  Co.  v.  Atlantic  Refining 
Co.,  49  Am.  &*  Eng.  R.  Cas.  131,  129  A'.  Y. 
597,  29  N.  E.  Rep.  829,  42  A'.  Y.  S.  R.  346  ; 
reversing  36  N.  Y.  S.  R.  658,  13  TV.  K  Supp. 
466. 

4.  Sufficiency  of  Delivery. 

246.  Generally."^— The  liability  of  a 
common  carrier  does  not  end  nor  change 
into  that  of  warehouseman  by  mere  de- 
livery at  the  usual  dock  of  a  vessel,  or  rail- 
road at  its  depot.  There  must  be  such 
actual  delivery  as  satisfies  and  fulfils  the 
contract  for  carriage  or  delivery  to  the 
owner  or  consignee.  .The  carrier's  liability 
cannot  end  until  that  of  the  owner's,  con- 
signee's, or  warehouseman's  begins ;  and  it 
can  make  no  difference  with  the  carrier, 
that  in  discharging  his  liability  as  such  he 
assumes  the  new  relation  of  storer.  Merely 
reaching  the  end  of  the  voyage  and  deliver- 
ing the  goods  out  of  the  vehirle  in  which 
they  are  carried  will  not  fulfil  tho  one  duty 
nor  create  the  other.  There  must  be  an 
actual  or  legal  delivery,  either  to  the  con- 
signee or  to  the  warehouseman ;  and  the 
proof  of  either  rests  upon  the  carrier.  Chi- 
cago Ss^  R.  I.  R.  Co.  v.  Warren,  16  ///.  502. 

The  undertaking  of  a  common  carrier  to 
transport  goods  to  a  particular  destination 
includes  the  duty  to  deliver  them  in  safety. 
The  delivery  must  be  made  or  tendered  in 
the  proper  time  and  manner,  and  at  a  pro- 
per place,  and  prima  facie  to  the  consignee 
personally.  Bartlett  v.  Steamboat  Philadel- 
phia, 32  Mo.  256. 

Where  goods  are  delivered  to  a  carrier 
marked  for  a  particular  destination,  without 
any  direction  as  to  their  transportation  and 
delivery  save  such  as  may  be  inferred  from 
the  marks  themselves,  the  carrier  is  only 
bound  to  transport  and  deliver  them  accord- 
ing to  the  established  usage  of  the  business 
in  which  he  is  engaged,  wliether  the  con- 
signor knew  of  the  usage  or  not.  Van 
Santvoord  v.  St.  John,  6  Hill  {N.  Y.)  157.— 

•  Hours  during  which  tender  of  freight  nw,  be 
made,  see  note,  40  Am.  &  Eng.  R.  Cas.  17. 


Distinguishing  Weed  v.  Saratoga  &  S. 
R.  Co.,  19  Wend.  (N.  Y.)  534.— Approved  in 
Coates  7'.  United  States  Exp.  Co.,  45  Mo.  238 ; 
Farmers'  &  M.  Bank  v.  Champlain  Transp. 
Co.,  18  Vt.  131,  Explained  in  Barter  z*. 
Wheeler,  49  N.  H.  9.  Reviewed  in  Raw- 
son  V.  Holland,  59  N.  Y.  611. 

A  carrier  without  notice  to  the  contrary 
must  regard  the  consignee  of  goods  as  the 
absolute  owner,  and  a  delivery  to  him,  such 
as  will  relieve  the  carrier  from  further  lia- 
bility to  the  consignee,  is  a  full  discharge  of 
the  carrier's  liability  to  the  consignor. 
O' Dougherty  v.  Boston  &>  W.  R.  Co.,  i  T.  &• 
C.  (n!  Y.)  XIT. 

Tender  by  a  common  carrier  of  goods  in- 
trusted to  his  care  to  a  consignee  must 
be  reasonable  in  respect  to  time,  place,  and 
manner,  and  this  is  a  question  for  the  jury. 
If  the  goods  be  tendered  after  the  hours  of 
business,  or  when  the  consignee  is  unable  to 
receive  them,  such  tender  will  not  discharge 
the  carrier.  Hill  v.  Humphreys,  5  Watts 
&•  S.  {Pa.)  123. 

When  the  consignee  is  unknown  to  the 
carrier,  a  due  effort  to  find  him  and  notify 
him  of  the  arrival  of  the  goods  is  a  con- 
dition precedent  to  the  right  to  warehouse 
them ;  and  if  a  reasonable  and  diligent 
effort  is  not  made,  the  carrier  is  liable  for  the 
consequences  of  the  neglect.  What  is  due 
and  reasonable  effort  and  diligence  depends 
upon  the  circumstances  of  each  case,  and  is 
a  question  of  fact  for  the  jury.  Zinn  v.  New 
Jersey  Steamboat  Co.,  49  A'^  Y.  442,  3  Am. 
Ry.  Rep.  340. 

If  a  common  carrier  incurs  obligations  to 
different  parties,  the  performance  of  which 
might  be  incompatible  with  each  other,  both 
parties  beir.g  entitled  in  equal  right,  it  would 
be  no  excuse  to  the  party  aggrieved  by  the 
default  that  the  company  could  not  perform 
both  obligations,  and  thought  proper  to 
perform  that  to  the  other  party.  Heirn  v. 
M'Cnughan,  32  Miss.  17. — APPROVED  and 
quoted  in  Purcell  v.  Richmond  &  D.  R. 
Co.,  108  N.  Car.  414. 

247.  Actual  de] ivory.— A  carrier,  in 
order  to  prove  a  delivei^  of  goods,  must 
show  an  actual  delivery  into  the  possession 
of  the  consignee.  Evansv.  Bristol &^  E.  R. 
Co.,  10  W.  R.  559. 

248.  Constrnetfve  delivery.— There 
being  no  actual  delivery  of  goods  by  a  car- 
rier to  the  consignee,  a  constructive  delivery 
can  only  be  effected  by  a  valid  agreement 
on  the  part  of  the  carrier  to  hold  for  the 
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consignee.  Farrcll  v.  Richmond  &*  D.  R. 
Co.,  yj  Am.  &*  Ei'g-  A'.  Cas.  704,  102  N.  Car. 
390,  3  L.  R.  A.  647,  9  S.  E.  Rep.  302. 

The  payment  of  the  freiglit  by  the  con- 
signee after  notice  of  arrival,  without  any 
arrangement  as  to  the  further  custody  of  the 
goods  by  the  warehouseman,  is  equivalent 
to  a  delivery,  so  far  as  to  throw  the  risk  of 
loss  upon  the  consignee.  A'ew  Albany  &* 
S.  R.  Co.  V.  Campbell,  12  Ind.  55. 

A  company  carried  coals  to  A.,  the  sta- 
tion to  which  they  were  addressed,  and  gave 
notice  to  the  consignee  of  their  arrival,  upon 
which,  according  to  the  usual  course  of 
practice  between  them  and  the  consignee, 
it  lay  upon  him  to  send  for  them  and  take 
them  away ;  and  he  not  having  done  so 
within  a  reasonable  time,  they  unloaded  the 
coals  and  left  them  on  the  siding,  where 
they  were  lost.  Htld,  in  an  action  against 
them  as  common  carriers,  for  non-delivery, 
that  they  had  performed  their  contract  by  a 
constructive  delivery.  Bradshaw  v.  Irish 
N.  VV.  R.  Co.,  7  Ir.  C.  L.  252,3  Ry.  &>  C.  T. 
Cas.  xi. 

241>.  When  delivery  of  part  is  de- 
livery of  all. — Perishable  goods  arrived 
at  a  station  about  lo  o'clock  on  a  Saturday 
forenoon  and  were  at  once  pointed  out  to 
a  party  in  the  employment  of  the  consignees, 
who  was  advised  to  take  them  away,  as  there 
was  no  room  in  the  warehouse.  He  took  a 
part  of  them  and  returned  on  the  following 
Monday  for  the  balance,  but  they  could  not 
be  found.  Held,  a  sufficient  delivery  to 
discharge  the  carrier.  Culbretk  v.  Phila- 
delphia, IV.  (S-  B.  R.  Co.,  3  Nous/.  (Del.) 

392. 

The  agent  of  the  consignees  of  goods 
went  to  the  station  for  them,  and  in  the 
presence  of  the  station-master  removed  a 
portion  of  them  from  the  car  and  took 
them  away,  promising  to  return  for  the  bal- 
ance. Some  hours  afterward  the  station 
agent  took  the  remainder  of  the  goods  that 
he  found  in  the  car  and  placed  them  in  the 
freight-house.  Afterward  it  was  discovered 
that  some  of  the  goods  were  either  stolen 
from  the  car  or  from  the  station-house. 
Held,  that  the  qnesiion  whether  the  de- 
livery of  a  part  of  the  goods  to  the  agent 
was  intended  as  for  a  delivery  of  the  whole 
or  only  of  the  part  taken  away,  was  proper 
to  be  submitted  to  the  jury.  Sessions  v. 
Western  R.  Corp.,  16  Gray  {Mass.)  132. 

A  party  residing  20  miles  from  a  railroad 
and  owning  but  one  team  ordered  a  quan- 


tity of  goods.  He  could  only  take  one  load 
a  day,  and  upon  being  notified  of  the  ar- 
rival of  his  goods  went  to  the  station  and 
commenced  removing  them.  Those  not 
removed  were  thrown  out  of  the  car  with- 
out any  protection,  by  direction  of  the  com- 
pany's agent,  and  while  there  were  damaged 
by  getting  wet.  Held,  that  the  questions 
whether  the  carrier  had  taken  proper  tare 
of  the  goods  and  whether  they  were  injured 
by  the  want  of  proper  care,  were  for  the 
jury.  Cook  v.  Erie  R.  Co.,  58  Barb.  {N.  Y.) 
312. 

Where  the  evidence,  in  an  action  against  a 
railroad  company  for  loss  of  cotton,  showed 
that  the  carrier  had  transported  the  goods 
in  perfect  condition  ;  that  the  way-bill  had 
been  delivered  up  as  receipt  to  the  railroad 
company ;  that  the  car  had  been  placed  on 
a  switch  which  belonged  to  the  consignee, 
although  standing  on  the  right  of  way  of 
the  railroad  company;  that  it  was  agreed 
between  the  parties  that  the  cars  should  not 
be  guarded  by  the  carrier;  that  the  con- 
signee had  the  right  to  break  the  seals  on  the 
doors  of  the  car;  that  the  plaintiff  had  the 
right  to  remove  the  cotton  without  any 
superintendence  by  the  defendant ;  that  a 
portion  of  the  cotton  had  been  taken  out 
of  the  car  before  a  fire  occurred,  and  that 
the  carrier  had  not  in  any  manner  inter- 
fered with  the  cotton  after  such  delivery — 
it  was  proper  to  hold,  as  matter  of  law, 
that  the  cotton  had  been  delivered  to  the 
consignee,  and  to  grant  a  nonsuit.  Whit- 
ney Mfg.  Co.  v.  Richmond  Or'  D.  R.  Co.,  55 
Am.  (S-»  Eng.  R.  Cas.  611,  38  So.  Car.  365,  17 
S.  E.  Rep.  147. 

The  mere  fact  that  the  cotton  was  in  the 
defendant's  car  when  burned  did  not  make 
the  defendant  liable  for  the  loss  by  fire,  on 
the  ground  that  the  cotton  was  in  its  pos- 
session, where  there  was  no  evidence  that 
the  carrier  interfered  in  any  way  to  cause 
the  injury.  Whitney  Mfg.  Co.  v.  Richmond 
<S^  D.  R.  Co.,  55  Am.  cS-  Eng.  R.  Cas.  611, 
38  So.  Car.  365,  17  5.  E.  Rep.  147. 

It  could  not  be  claimed  that  the  question 
of  the  destruction  of  the  cotton  while  on 
the  defendant's  right  of  way,  by  fire  com- 
municated by  the  defendant's  locomotive, 
still  remained,  where  the  door  of  the  car 
next  to  the  main  track  was  closed,  and  there 
was  no  evidence  whatever  to  show  that  the 
fire  was  the  result  of  sparks  from  the  loco- 
motive, or  of  the  acts  of  any  of  the  em- 
ployes of  the  railroad  company.     Whitney 
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Mfg.  Co.  V.  Richmond  &*  D.  R.  Co.,  55  Am. 
<S-  Eng.R.  Cas.  611,  38  So.  Car.  365,  17  S. 

E.  Rep.  147- 

260.  Sufflcienoy  of  delivery  of 
money  to  a  bank.* — Where  a  carrier  ac- 
cepts a  box  of  specie  to  be  carried  to  a  bank, 
and  offers  to  deliver  it  at  any  time  of  the  day 
when  business  houses  in  the  city  where  the 
bank  is  situate  are  open,  and  when  conve- 
nient means  were  at  hand  for  the  transpor- 
tation of  the  specie,  it  is  suflicient,  end  it 
need  not  be  made  during  ordinary  banking 
hours.      Young  v.  Smith,  3  Datia  (Ky.)  91. 

Where  a  package  is  addressed  to  the 
cashier  of  a  bank  by  name  and  sent  by  a 
carrier,  the  latter  is  relieved  from  liability 
by  delivering  it  to  a  receiving  teller  while 
in  the  discharge  of  his  duties,  and  who  had 
formerly  received  packages  which  had  been 
accepted  by  the  bank.  Hotchkiss  v.  Arti- 
sans' Bank,  2  Abb.  App.  Dec.  {N.  K)  403 ; 
affirming  42  Barb.  517. — FOLLOWING  Sweet 
V.  Barney,  23  N.  Y.  335. 

Where  the  defendants,  who  were  com- 
mon carriers  on  Lake  Champlain,  were  in- 
trusted with  a  package  of  bank  bills  to 
carry  from  Burlington  to  Plattsburgh 
which  was  directed  to  the  cashier  of  the 
bank  at  Plattsburgh,  and  delivered  the 
same  to  the  wharfinger  of  the  wharf,  at 
Plattsburgh,  at  which  their  boat  touched, 
from  whom  the  package  was  stolen,  it  was 
held,  in  an  action  brought  against  them  for 
the  value  of  such  package,  that  it  was  com- 
petent for  the  defendants  to  prove  that  it 
was  their  uniform  usage  to  deliver  such 
packages  of  money,  when  intrusted  to  them, 
to  the  wharfinger  having  tl-e  care  of  the 
wharf  where  the  boat  landed,  without  giv- 
ing any  notice  to  the  consignee,  and  that 
this  was  well  known  to  the  plaintiffs. 
Farmers'  S^  M.  Bank  v.  Champlc.in  Transp. 
Co.,  16  Vt.  52. 

251.  Snflieienoy  of  delivery  of 
Imlliy  articles,  such  as  logs.— Bulky 
articles  cannot  be  deemed  to  have  been  de- 
livered by  a  carrier  to  the  consignee  before 
the  latter  has  access  to  them  or  can  obtain 
possession  or  control  of  them,  unless  there 
be  some  usage  or  regulation,  known  or  as- 
sented to  by  the  consignee,  taking  the  case 
out  of  the  general  rule,  and  making  that  a 
delivery  which  would  otherwise  not  be. 
Hiingerford  v.  Winnebago  T,  B.  &*  T.  Co., 
33  Wis.  303. 

•  Sec  also  ante,  G. 


Where  a  carrier  agreed  to  transport  a  raft 
of  logs  to  a  certain  point,  there  was  not  a 
sufficient  delivery  after  the  logs  had  reached 
their  destination,  so  long  as  they  remained 
tied  up  in  the  water  beyond  the  owner's 
reach,  and  in  the  middle  of  a  large  fleet  of 
logs.  So,  in  an  action  against  the  carrier,  it 
was  error  to  charge  that  the  delivery  was 
good  if  the  logs  were  tied  up  securely  at  the 
place  of  destination  and  notice  thereof 
given  to  the  owner,  and  it  was  likewise 
error  to  refuse  to  charge  that  as  long  as  the 
logs  remained  in  the  middle  of  the  fleet  and 
inaccessible  to  the  owner  they  were  in  the 
carrier's  possession.  Hungerford  v.  Win- 
nebago T.  B.  6*  T.  Co.,  33  Wis.  303. 

252.  Delivery  of  goods  in  sealed 
cars. — Where  freight  reaches  its  place  of 
destination  in  sealed  cars  and  is  placed  on  a 
switch  built  at  the  request  of  plaintiffs,  who 
were  manufacturers,  who  surrender  the  bill 
of  lading,  pay  the  freight,  and  open  the  car, 
and  proceed  to  remove  the  goods  them- 
selves, without  any  supervision  from  any 
one  representing  the  railroad,  there  is  a  com- 
plete delivery,  so  as  to  relieve  the  carrier 
from  liability  for  any  loss  to  the  goods  that 
may  occur  by  fire  while  being  unloaded 
from  the  car;  and  the  company  could  not 
be  held  liable  even  as  warehouseman.  Whit- 
ney  Mfg.  Co.  v.  Richmond  &•  D.  R.  Co.,  55 
Am.  Or'  Eng.  R.  Cas.  611,  38  So.  Car.  365, 
17  S.  E.  Rep.  147.— Quoting  Davis  v.  Co- 
lumbia &  G.  R.  Co.,  21  So.  Car.  loi. 

In  such  case  the  company  could  not  be 
held  liable  after  such  delivery  from  the  fact 
that  it  had  permitted  the  goods  to  remain  in 
its  cars  after  the  delivery.  Whitney  Mfg. 
Co.  V.  Richmond  &*  D.  R.  Co.,  55  Am.  iS^ 
Eng.  R.  Cas.  611,  38  So.  Car.  365,  17  S.  E. 
Rep.  147. 

In  such  case  the  goods  were  destroyed  by 
fire,  and  the  door  of  the  car  toward  the 
main  track  where  engines  passed  was  closed, 
with  the  wind  blowing  from  the  car  toward 
the  main  track.  There  was  no  proof  what- 
ever that  the  fire  originated  in  sparks  from 
a  locomotive.  Ne/d,  that  it  was  proper  to 
refuse  to  submit  to  the  jury  whether  the 
fire  originated  in  such  sparks.  M'hitmy 
Mfg.  Co.  v.  Richmond  &*  D.  R.  Co.,  55  Am. 
<S«»  Eng.  R.  Cas.  611,  38  So.  Car.  365,  17  S. 
E.  Rep.  147. 

253.  Carriers  by  water— Delivery 
on  wharf.* — In  the  case  of  a  carrier  by 

»See  also  ante,  93,  217. 
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water  there  must  be  a  landing  of  the  goods  at 
the  wharf,  or  usual  landing  place,  with  rea- 
sonable notice  thereof  to  the  consiy  iiee.  But 
this  rule  may  be  varied  by  contract,  or 
affected  by  well  established,  reasonable,  and 
generally  known  local  custom  and  usage  of 
such  age,  uniformity  of  observance,  cer- 
tainty, fixedness  of  character,  and  notoriety, 
that  a  jury  would  feel  clear  in  saying  that  it 
was  known  to  the  party  sought  to  be 
affected  by  it.  Huston  v.  Peters,  i  Meta. 
{Ky.)  558.— QuoTKD  IN  Gashweiler  v.  Wa- 
bash, St.  L.  &  P.  R,  Co.,  25  Am.  &  Eng.  R. 
Cas.  403,  83  Mo.  112. 

Since  one  engaged  in  carrying  goods  by 
water  from  one  port  to  another  is  not  ordi- 
narily supposed  to  have  the  means  of  trans- 
porting them  on  land,  unless  the  contrary 
appear  from  the  contract,  or  from  estab- 
lished usage,  the  customary  wharf  for  dis- 
charge of  the  vessel  must  be  regarded  as  the 
place  of  delivery.  Morgan  v.  Dibble,  29 
7V.I-.  107. 

Where  goods  are  shipped  by  water  and 
put  off  on  a  wharf,  and  so  marked  and  set 
apart  as  to  be  capable  of  being  found  by  ordi- 
nary diligence,  acceptance  by  the  consignee 
on  the  wharf  will  discharge  the  carrier  from 
further  liability.  Scott  v.  Province,  i  Pittsb. 
(Pa.)  189.— Following  Hemphill z*.  Chenie, 
6  Walts  &  S.  (Pa.)  62. 

Carriers  by  water,  especially  m  sparsely 
settled  districts  where  the  consignees  live  at 
a  distance  from  the  water,  niay  excuse  a 
failure  to  deliver  to  the  consignee  person- 
ally by  showing  a  well-established  custom  or 
habit  to  deliver  on  the  banks  of  the  stream; 
but  to  make  such  custom  binding  on  the 
consignee  it  must  be  shown  to  be  reason- 
able.    Stone  V.  Rice,  58  Ala.  95. 

A  carrier  by  water  cannot  avoid  liability 
for  putting  goods  off  on  the  river  bank  at  a 
point  where  he  had  been  in  the  habit  of 
maintaining  a  warehouse  and  keeper,  who 
received  and  took  care  of  goods,  by  showing 
that  the  warehouse  building  had  been 
washed  away,  and  that  the  persons  consti- 
tuting the  landing  had  removed.  Stone  v. 
Rice,  58  Ala.  95. 

With  carriers  by  water,  the  manner  of  de- 
livering goods  depends  much  upon  the 
custom  of  the  particular  place  and  the 
usage  of  particular  trades;  but  where  no 
custom, as  in  this  case,  is  proven  and  goods 
were  put  out  on  a  bank,  and  a  warehouse- 
man was  asked  to  put  them  under  a  shed, 
which  he  refused  \.r  do,  it  does  not  consti- 


tute a  delivery.    Bartlett  v.  Steamboat  Phil- 
adelphia, 32  Mo.  256. 

A  man  living  some  distance  from  a  navi- 
gable riverordered  a  portable  mill  by  steam- 
boat, which  was  put  off  at  a  landing  where 
there  was  no  warehouse.  It  appeared  that 
it  was  the  custom  of  carriers  by  water  in 
that  section  of  the  country  to  deliver  prop- 
erty on  wharves  or  the  river  banks.  Neither 
the  purchaser  of  the  mill  nor  any  agent  of 
the  carrier  was  present  when  it  was  put  off, 
and  soon  thereafter  it  was  lost  by  a  rise  in 
the  river.  .Held,  that  the  mill  having  been 
ordered  with  knowledge  of  the  custom,  it 
was  the  duty  of  the  owner  to  be  present  or 
to  make  arrangements  to  have  the  mill 
cared  for.  Having  failed  to  do  so,  he  must 
bear  the  loss.  The  Mill  Boy,  4  McCrary 
{U.S.)  III. 

254.  When  delivery  is  not  com- 
plete —  Agreement  to  deliver  at  a 
specified  place. — A  stipulation  to  trans- 
port freight  to  a  point  named  therein  (in 
this  case  Lexington,  Mo.)  is  not  complied 
with  by  delivering  the  freight  at  a  point 
short  of  its  destination,  situated  in  another 
county,  with  a  large  river  intervening,  un- 
bridged,  and  accessible  only  by  ferry-boat. 
A  common  carrier  may,  by  contract,  extend 
its  undertaking  to  deliver  beyond  the  ter- 
minus of  its  line  of  transportation.  Loomisv. 
Wabash,  St.  L.  &^  P.  R.  Co.,  \-] Mo.App.i\o. 

If  a  railroad  company  accepts  goods  for 
transportation  from  B.  to  W.,  and  charges,  in 
addition  to  the  usual  freight  for  transporta- 
tion between  these  points,  and  further  com- 
pensation for  streetage  to  the  foot  of  Sixth 
street,  and  fails  to  deliver  the  goods  to  the 
consignee  or  his  agent,  or  at  the  foot  of 
Sixth  street,  the  consignor  is  entitled  to 
recover  although  the  jury  may  find  that  the 
terminus  of  the  road  is  within  the  depot  in 
W.  and  that  the  goods  were  safely  delivered 
at  that  point.  Baltimore  6^  O.  R.  Co.  v. 
Green,  25  Md.  72. 

In  this  case  the  court  should  have  left  it 
to  the  jury  to  find  whether  the  course  of 
dealing  between  the  railroad  company  and 
the  consignee  was  such  as  to  make  it  un- 
reasonable to  expect  personal  notice  of  the 
arrival  of  the  cars;  and  if  such  course  of 
dealing  rendered  such  notice  unnecessary 
or  dispensed  with  it,  then  the  company  was 
not  imperatively  required  to  give  such  notice 
to  constitute  delivery,  notwithstanding  the 
extra  charge  of  streetage.  Baltimore  &•  O. 
J(f.  Co.  V.  Green,  25  Md.  72. 
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Where  goods  are  consigned  to  one  party 
the  carrier  is  not  justified  in  delivering  them 
at  the  place  of  business  of  another  party 
simply  because  the  consignee  has  guaran- 
teed  the  payment  of  rent  on  the  building  in 
which  the  business  is  done,  and,  under  the 
guarantee,  is  compelled  to  pay  it.  Mahon 
V.  Blake,  125  Mass.  477. 

Goods  were  consigned  to  certain  parties 
as  warehousemen,  and  were  left  on  a  pier 
some  distance  from  their  warehouse  or  place 
of  business,  where  they  were  destroyed  by 
fire.  Held,  that  it  was  not  a  sufficient  deliv- 
ery, in  the  absence  of  any  proof  of  a  custom 
to  make  deliveries  in  that  way.  Steamboat 
Sultana  v.  Chapman,  5  Wis.  454. 

Plaintiff  company  contracted  to  load, 
transport,  and  unload  oil,  to  deliver  it  at  its 
warehouse,  and  pay  all  terminal  expenses; 
the  freight  to  be  paid  on  delivery.  The 
contract  contained  a  clause  by  which  the 
owner  assumed  "  all  risks  and  loss  by  fire, 
when  in  the  charge  or  custody  of "  the  car- 
riers, "  whether  said  property  is  being  moved 
upon  cars  or  barges,  or  is  stored,  or  awaiting 
transportation  at  any  point."  A  quantity 
of  oil,  while  on  board  of  barges  lying  at  the 
dock  of  defendant's  warehouse,  was  de- 
stroyed by  an  accidental  fire.  In  an  action 
to  recover  the  freight  thereon — held,  that 
plaintiff  was  not  entitled  to  recover,  as  the 
freight  was  earned  only  upon  delivery  at  the 
warehouse  ;  that  the  risk  assumed  was  only 
a  loss  to  defendant's  property,  relieving  the 
carriers  from  their  common-law  liability. 
jYcto  York  C.  &-  H.  R.  R.  Co.  v.  Standard 
Oil  Co.,  6  Am.  &*  Eng.  R.  Cas.  353, 87  N.  V. 
486 ;  affirming  20  Hun  39. 

255.  Delivery  of  grain  in  elevator 
or  warehouse.* — Under  the  provisions 
of  Illinois  constitution  and  statutes  requir- 
ing railroads  to  deliver  grain  to  elevators  to 
which  it  is  consigned,  a  company  is  bound  to 
deliver  at  that  place  if  it  can  be  reached  by 
any  track  which  the  company  owns  or  has 
leased  or  has  the  lawful  right  to  use.  Chi- 
cago, B.  &*  Q.  R.  Co.  V.  Hoyi,  i  ///.  App. 
374. 

Rut  a  company  cannot  be  required  to  de- 
liver grain  at  an  elevator  where  it  will  have 
to  use  a  track,  or  part  of  a  track,  for  that 
purpose  which  it  does  not  own  and  has  no 
right  to  use ;  and  this  is  so  though  the 
owner  of  such  track  has  made  no  objection 
to  the  use  of  his  track  for  such  purpose. 

*  S:e  also  ante,  88,  200. 


Chicago,  B.  Sf  Q.  R.  Co.  v.  Hoyt,  i  ///.  App. 
374.— Quoting  Vincent  v.  Chicago  &  A.  R. 
Co.,  49  111.  33.  Reviewing  People  ex  rel. 
V.  Chicago  &  A.  R.  Co.,  55  111.  95  ;  People  v. 
Chicago  &  N.  W.  R.  Co.,  57  111.  436. 

But  if  the  owner  of  the  elevator  constructs 
a  track  from  the  elevator  to  the  company's 
regular  track,  and  asks  to  be  allowed  to  con- 
nect therewith,  the  company  might  be  re- 
quired then  to  deliver  over  such  side-track. 
Chicago,  B.  &>  Q.  R.  Co.  v.  Hoyt,  i  III.  App. 
374.  Vincent  v.  Chicago  &*  A.  R.  Co.,  49 
///.  33.— Applied  in  Coe  v.  Louisville  & 
N.  R.  Co.,  3  Fed,  Rep.  775.  Quoted  in 
Chicago,  B.  &  Q.  R.  Co.  v.  Hoyt,  1  111.  App. 

374- 

Acquiescence  by  consignees  for  a  number 
of  years  in  the  delivery  of  freight  by  a  com- 
mon carrier  to  independent  warehousemen, 
from  whom  they  received  it,  as  also  notice 
of  its  arrival,  and  to  whom  they  gave  the 
necessary  receipts,  will  relieve  the  carrier 
from  liability  for  its  safe  keeping  upon  its 
delivery  to  such  warehousemen.  Black  v. 
Ashley,  42  Am.  &•  Eng.  R.  Cas.  428, 80  Mich. 
90,  44  A^.  W.  Rep.  1 1 20. 

The  general  custom  of  doing  business  in 
Duluth  (known  and  acquiesced  in  by  both 
parties)  is  for  railroad  companies  to  deliver 
grain  for  and  in  behalf  of  the  consignee  to 
any  one  of  the  public  warehouses  or  eleva- 
tors in  that  city  immediately  upon  inspec- 
tion by  the  public  inspector.  Arthur  v.  St. 
Paul&'D.  R.  Co.,  32  Am.  &-  Eng.  R.  Cas. 
449,  38  Minn.  95,  35  N.  W.  Rep.  718.— Dis- 
tinguishing Moses  V.  Boston  &  M.  R.  Co., 
32  N.  H.  523. 

Neither  under  111.  Const,  art.  11,  §  12,  nor 
under  111.  Rev.  St.  1874,  ch.  114,  §  82,  is  it 
made  the  duty  of  a  railroad  company  to  rim 
its  cars  upon  spur- tracks  owned  by  other 
persons,  for  the  purpose  of  receiving  or  de- 
livering any  other  merchandise  than  wheat; 
and  if  such  duty  were  imposed,  it  would 
still  not  be  the  duty  of  the  company  to  run 
upon  any  such  track  that  was  not  reasona- 
bly safe.  Stetler  v.  Chicago  cS-  N.  W.  R. 
Co.,  49  Wis.  609,  6  N.  W.  Rep.  303. 

250.  Personal  delivery.* — As  a  gen- 
eral rule,  common  carriers  by  land  are  bound 
to  deliver  the  goods  to  the  consignee  at  his 
residence,  or  his  place  of  business,  where, 
from  the  nature  of  the  parcels,  this  is  the 
more  appropriate  place  for  their  delivery ; 
nor  is  it  sufficient  that  they  are  left  at  the 


*See  also  ante,  00,  215. 


110 


CARRIAGE   OF   MERCHANDISE,  257. 


,S^^ 


public  office  of  the  carrier,  unless  by  ex- 
press permission,  or  a  usage  so  established 
and  well  known  as  to  be  equivalent  to  such 
perinissioti.  But  if  the  consignee  is  absent, 
and  the  carrier,  after  diligent  inquiry,  can- 
not find  him  or  ascertain  the  place  of  his 
residence  or  business,  tiien  the  liability  as  a 
ranic-  is  deemed  at  an  end ;  but  it  is  the 
duly  of  the  carrier  to  take  care  of  the  goods 
by  liolding  them  himself,  or  depositing  them 
with  some  siiit.ible  p-rson  for  the  consignee ; 
and,  in  such  «;..  e,  the  person  holdmg  the 
goods  becomes  the  bailee  of  the  owner  or 
consignee,  and  is  only  bound  to  reasonable 
diligence.  American  Exp,  Co.  v.  Hockett, 
30  ///(/.  250. 

The  undertaking  of  a  common  carrier,  as 
a  general  rule,  includes  the  obligation  to 
deliver  tlie  goods  safely,  at  the  place  of 
destination,  either  to  the  consignee  or  to 
his  authorized  agent ;  but,  in  the  case  of 
r.iilroad  companies,  by  universal  custom 
personal  delivery  to  the  consignee  or  his 
agent  is  not  tKiquired.  South  i5^  A^.  Ala.  R. 
Co.  V.  Wood,  9  Am.  i3>»  Eng.  R.  Cas.  419,  66 
Ala.  167,  41  //;«.  Rep.  749.— Approving 
Fitchburg  &  W.  R.  Co.  v.  Hanna,  6  Gray 
(Mass.)  539  ;  Heineman  v.  Grand  Trunk  R. 
Co.,  31  How.  Pr.  (N.  Y.)  430. — Applied  in 
Western  R.  Co.  v.  Little,  86  Ala.  159. 

The  common-law  rule  requiring  common 
carriers  by  land  to  make  personal  delivery 
to  the  consignee  has  been  so  far  relaxed,  as 
regards  railways,  from  necessity,  as  in  most 
cases  to  substitute  in  tlie  place  of  personal 
delivery  a  delivery  at  the  warehouse  of  the 
company.  But  this  is  upon  the  ground  that 
a  railway  has  no  means  of  delivery  beyond 
its  own  lines.  State  ex  rel.  v.  Republican 
Valley  R.  Co.,  22  Am.  ^^  Etig.  R.  Cas,  500, 
17  Neb.  647,  24  A^.  IV.  Rep.  329,  52  Am.  Rep. 
424,— Reviewing  Munn  v.  Illinois,  94  U.  S. 

i'3- 

257.  Sufficiency  of  delivery  to 
coiisi^iieeN  agent.*— A  delivery  of  the 
goods  to  the  duly  authorized  agent  of  the 
owner  or  assignee  is  a  good  delivery. 
Southern  Exp.  Co.  v.  E7>erett,  yj  Ga.  688. 
Illinois  C,  R,  Co,   v.  Simpson,   17  III,  A  pp. 

325- 

But  the  defense,  in  such  a  case,  must 
clearly  show  that  the  person  to  whom  the 
goods  were  delivered,  as  agent,  was  duly 
authorized  as  such ;  for  if  he  delivers  to 
any  but  the  owner  he  does  so  at  his  peril, 

*  See  also /Of/,  278. 


And  although  the  delivery  to  a  wrong  per- 
son is  made  by  mistake,  or  by  gross  imposi- 
tion, the  carrier  will  be  responsible  for  the 
value  of  the  goods.  Adams  v.  Blankenstein, 
2  Cal.  413. 

Where  an  express  company  is  sued  for 
the  wrong  delivery  of  a  box,  or  for  not  de- 
livering to  the  person  to  whom  it  is  ad- 
dressed, the  company  will  be  discharged 
from  liability  where  it  is  found  as  a  fact 
that  the  delivery  was  cither  to  the  author- 
ized agent  of  the  person  to  whom  it  is  ad- 
dressed, or  that  the  seller  and  shipper 
sanctioned  the  delivery  to  such  agent,  and 
where  the  tinding  in  either  event  is  sup- 
ported by  prima-facie  evidence,  riatt  v. 
Wells,  2  Robt.  {N,  F.)  loi,  26  How.Pr.  442. 

Where  the  consignee  of  goods  gives  to  a 
person  an  order  on  the  niilway  company, 
directing  that  tiie  goods  be  delivered  to  such 
person,  and  such  order  is  served  on  the 
company,  which  replied  by  letter,  admitting 
that  it  holds  the  goods  subject  to  the  direc- 
tion of  the  person  named  in  the  order,  this 
constitutes  an  absolute  attornment  by  the 
company  tosuch  person,  and  the  consignee's 
right  of  possession  as  unpaid  vendor  is  de- 
stroyed. Pooley  v.  Great  Eastern  R.  Co.,  34 
Z.  T.  537. 

If  A.,  for  whom  goods  are  transported  by 
a  railroad  company,  authorizes  B.  to  receive 
the  delivery  thereof,  and  to  do  all  acts  inci- 
dent to  the  delivery  and  transportation 
thereof  to  A.,  and  B.,  instead  of  receiving 
the  goods  at  the  usual  place  of  delivery,  re- 
quests the  agent  of  the  company  to  permit 
the  car  which  contains  the  goods  to  be 
hauled  to  a  near  depot  of  another  railroad 
company,  and  such  agent  assents  thereto, 
and  assists  B.  in  hauling  the  car  to  such 
depot,  and  B.  there  requests  and  obtains 
leave  of  that  company  to  use  its  machinery 
to  remove  the  goods  from  the  car,  then  the 
company  that  transported  the  goods  is  not 
answerable  for  the  want  of  care  or  skill  in 
the  persons  employed  in  so  removing  the 
goods  from  the  car,  nor  for  the  want  of 
strength  in  the  machinery  used  for  the  re- 
moval of  them,  and  cannot  be  charged  with 
any  loss  that  may  happen  in  the  course  of 
such  delivery  to  A.  Lewis  v.  Western  R. 
Co,,  II  Met.  (Mass,)  509.— Followed  in 
Sweet  V.  Barney,  23  N.  Y.  335. 

In  an  action  against  a  carrier  for  non-de- 
livery of  a  package  of  money,  defendant 
pleaded  not  guilty.  The  plaintiffs'  witness, 
their  agent,  proved  that  within  a  week  after 
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his  dcliveriiifr  tho  parcel  to  defendant  ho 
found  that  he  luid  absconded ;  tliat  he  tlicn 
sued  out  an  attachment  against  him  as  an 
absconding  debtor ;  and  that,  as  he  believed, 
defendant  was  at  the  time  of  the  trial  in 
jail,  charged  with  stealing  the  money. 
//(•/(/,  that  this  evidence  sufficiently  showed 
a  felony,  as  defendant  upon  it  might,  as  a 
bailee,  be  propnly  convicted  of  larceny, 
under  Consol.  St.  C.  ch.  92,  §  55,  and  a 
nonsuit  was  ordered.  Livingstone  v.  Mas- 
si-y,  23  U.  C.  Q.n.  156. 

258.  Oelivt'ry  at'cordlng  to  direc- 
tions of  coiislffiior's  iiffciit.— While 
goods  were  in  the  iiands  of  a  carrier  the 
consignor  gave  notice  not  to  deliver  them 
to  the  consignee,  but  to  the  consignor's 
agent,  who  in  turn  ordered  them  delivered 
to  the  consignee.  On  hearing  of  the  de- 
livery the  consignor  made  no  objection,  but 
attempted  by  suit  to  collect  the  price  from 
the  consignee,  but  failed.  Held,  that  the 
consignor  was  bound  by  the  act  of  his 
agent,  and  could  not  hold  the  carrier  liable 
for  the  delivery.  Brasher  v.  Denver  &>  R. 
G.  R.  Co.,  12  Colo.  384,  21  Pac.  Rep.  44. 

Plaintififs,  who  were  manufacturers  of  sew- 
ing-machines, were  in  the  habit  of  shipping 
machines  intended  for  their  agents,  but  con- 
signed to  a  third  party,  who  was  instructed 
to  deliver  them  upon  payment  of  the  price. 
Held,  that  the  fact  that  such  third  party  did 
not  live  at  the  place  of  destination,  and  did 
not  expect  to  be  there  to  receive  them,  and 
that  the  agents  informed  the  freight  agent 
that  the  machines  were  intended  for  them, 
did  not  justify  the  carrier  in  delivering  to 
tliem,  in  the  absence  of  any  contract  or 
understanding  between  plaintiffs  and  the 
carrier  that  they  were  to  be  delivered  to  the 
agents.  Wilson  S.  M.  Co.  v.  Louisville  &*  N. 
R.  Co.,71  Mo.  203 ;  reversing  3  Mo.  App.  578. 

A  seller  of  goods  consigned  them  to  his 
local  agent.  The  agent,  without  transfer- 
ring the  bill  of  lading,  made  a  contract 
with  the  carrier  to  side-track  the  goods  at 
the  place  of  delivery,  but  directed  the  goods 
to  be  delivered  to  the  purchasers  only  upon 
his  order.  Held,  sufficient  testimony  to  sup- 
port a  finding  that  the,  right  of  possession 
was  not  surrendered  by  the  seller  or  his 
agent,  and  that  a  delivery  by  the  carrier  was 
wjihout  authority  and  at  his  own  risk. 
Wolfe  V.  Missouri  Pac.  R.  Co.,  37  Am.  &- 
Kng.  R.  Cas.  71 5-  97  Mo.  473,  3  L.  R.  A.  539, 
II  >.'.  W.  Nep.  49. 

259.  Where  g:oods  are  consigned 


to  carrier's  local  ajyent.*— Where  goods 
are  shipped  to  a  third  party  in  care  of  a 
company's  local  p  ;ent,  in  order  to  show  a 
custom  to  deliver  to  sucii  agents  so  as  to  ex- 
onerate the  carrier,  it  must  appear  that  there 
was  a  tacit  understanding  between  the  i)ar- 
tics  that  they  were  to  be  delivered  to  the 
agent.  Bennett  v.  Kortlicrn  Pac.  Exp.  Co., 
12  Oreg.  49,  6  Pac.  Rep.  160. 

Goods  were  shipped  prepaid  to  a  third 
party,  but  iu  care  of  a  local  agent  of  the 
carrier;  but  when  the  goods  arrived  he  de- 
clined to  receive  them,  on  the  ground  that 
he  was  no  longer  the  agent,  and  not  on  the 
ground  that  he  was  not  the  consignee. 
Held,  that  it  was  the  duty  of  the  company 
to  deliver  to  the  agent  at  that  station,  who- 
ever he  was,  or  at  least  to  deliver  at  that 
station;  but,  having  failed  to  do  so,  and 
having  carried  them  to  the  next  station, 
where  they  were  lost,  it  is  liable.  Edwards 
V.  Cheraw  6^  D.  R.  Co.,  32  So.  Car.  117,  10 
5.  E.  Rep.  822. 

Goods  were  delivered  to  a  company 
marked  to  the  owner  in  Ciire  of  a  third 
party  at  the  place  of  destination,  and  were 
shipped  without  any  further  instructions 
and  delivered  to  such  party,  who  proved  to 
be  the  company's  agent  at  the  place  of  des- 
tination. Held,  that  the  obligation  of  the 
company  was  fully  ended  when  the  goods 
were  delivered  to  such  party,  regardless  of 
what  became  of  them  afterward.  Bristolv. 
Rensselaer  <&-  5.  R.  Co.,  9  Barb.  {N.  Y.)  158. 

A  number  of  bundles  of  iron  were  shipped 
by  rail,  the  liability  of  the  company  to  cease 
when  the  iron  reached  its  destination.  A 
lot  of  iron  came  in,  and  the  consignee  was 
notified  to  take  it  away.  He  was  the  com- 
pany's ticket  agent  at  the  point,  and  instead 
of  removing  the  iron  was  percnitted  to  place 
it  on  the  grounds  free  of  charge  and  remove 
it  at  his  convenience.  He  had  access  to  it 
at  all  times,  but  failed  to  count  the  bundles 
to  see  if  all  had  arrived.  Held,  under  the 
circumstances,  that  the  company  was  not 
bound  to  show  that  all  the  iron  shipped  had 
arrived,  and  that  they  were  not  liable  for  de- 
ficiency. Taylor  v.  Grand  Trunk  R.  Co.,  24 
U.  C.  C.  P.  582. 

200.  Delivery  at  flag  or  way  sta- 
tions.— Where  a  car-load  of  brick  is  re- 
ceived by  a  railroad  company,  as  a  common 
carrier,  for  transportation  to  a  flag-station 
on  its  road  where  it  has  no  side-track,  no 

*  See  also  ante,  08. 
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wart-house  or  depot,  mid  no  agen\  it  is  its 
duty  to  unload  and  deliver  the  o: 'clts  at 
that  place  while  tlie  cars  are  waiting,  al- 
though tlie  consignee  is  not  there  to  receive 
them,  such  delivery  being  at  his  risk.  Louis- 
ville &»  N.  A'.  Co.  \.  Gilmer,  42  Am,  &*  Ln^, 
R.  Cits.  450,  89  Ala.  534,  7  Ho,  Rep.  654. 

The  consignee  may  waive  delivery  at  the 
named  station,  and  does  waive  it,  by  accept- 
ance at  a  further  station  ;  but  tlie  fact  that 
several  negro  tenants  on  his  plantation  in- 
quired for  the  bricks  at  the  further  station, 
unloaded  the  car,  and  depo.>ited  them  on  the 
ground,  (Iocs  not  establish  such  waiver  and 
acceptance  by  him  without  other  proof  of 
their  agency.  Louisville  Sf  N.  R.  Co.  v. 
Gilmer,  42  Am.  &•  Eng.  R.  Cas.  450,  89  Ala, 
S34.  7  ^0,  Rep.  654. 

A  railway  company  performs  its  contract 
to  deliver  coal  by  unloading  it  and  leaving 
it  on  a  siding,  where,  according  to  the  usual 
course  of  practice  between  the  parties,  the 
consignee  was  notified  and  failed  to  send  for 
it  within  a  reas(jnable  time.  If  such  coal  is 
lost  the  company  is  not  liable.  Bradshaw 
v.  Irish  North  Western  R.  Co.,  7  //-.  C.  L. 
252,  21  W.  R.  581. 

4  railway  company  delivered  minerals  at 
T.  station,  but  refused  to  deliver  there  dam- 
ageable traflic  consigned  to  the  applicant, 
and  delivered  such  traffic  at  L,,  one  mile  and 
a  half  from  T.,  which  was  their  general 
goods  station  for  T.  The  accommodation 
at  T.  station  being  insufficient  to  receive  all 
the  T.  goods  traffic,  and  the  railway  com- 
pany having  no  power  to  enlarge  it — held, 
that  the  applicant  was  not  entitled  to  have 
damageable  goods  delivered  at  that  station. 
Thomas  v.  North  Staffordshire  R.  Co.,  3  Ry. 
<3-  C.  T.  Cas.  I. 

There  was  a  custom  that  a  railroad  should 
deliver  freight  on  the  platform  of  minor 
stations,  whose  business  would  not  justify  a 
warehouse,  to  be  received  there  by  the  con- 
signee on  (li.scliarge  from  the  car.  Held,  a 
good  custom,  and  to  control  the  general 
law  of  liability  of  carriers.  McMasters  v. 
Pennsylvania  R.  Co.,  69  Pa.  St.  374. 

2W1.  Delivery  to  fraudulent  or  in- 
solvent purchasers.*— Where  a  railroad 
company  carries  and  delivers  the  goods  to 
the  true  consignee,  it  is  not  liable  at  the  suit 
of  the  consignor  because  he  had  been  in- 
duced to  sell  and  ship  the  goods  by  reason 
of  the  consignee  fraudulently  and  falsely 

•See  2\m post,  275. 


representing  himself  as  doing  business  under 
a  certain  (inn  name.  Theduly  of  ascertain- 
ing the  truth  of  such  representations  de- 
volves upon  the  shipper  and  not  upon  the 
carrier.  Price  v.  Oswego  &^  S.  R.  Co.,  58 
Barb.  {N.  Y.)  599;  reversed  in  50  ^V.  V.  213, 
3  Am.  Ry.  Rep.  235. 

A  common  carrier  is  not  chargeable  with 
the  value  of  the  goods  delivered  to  an  in- 
solvent person,  when  such  delivery  is  shown 
to  have  been  authorized  by  the  consignor. 
Brasher  v.  Denver  S^  R.  G.  R.  Co.,  12  Colo. 
384,  21  Pac.  Rep.  44. 

A  carrier  who  delivers  goods  for  a  tor- 
tious bailee,  without  notice  that  the  bailee's 
possession  is  wrongful,  is  not  liable  to  the 
owner  for  a  conversion.  Nanson  v.  Jacob, 
12  Mo.  App.  125. 

If  a  party  fraudulently  represents  himself 
to  be  a  merchant  of  good  financial  credit 
and  buys  goods  in  the  name  of  such  mer- 
chant on  credit,  the  property  in  the  goods 
passes  to  the  purchaser  when  they  are  de- 
livered, and  the  seller  cannot  maintain  an 
action  against  a  carrier  who  receives  the 
goods  and  carries  and  delivers  them  to  the 
purchaser.  The  fact  that  the  seller  was  in- 
duced to  sell  by  fraud  makes  the  sale  void- 
able but  not  void,  Edmunds  v.  Merchants' 
Despatch  Transp.  Co.,  16  Am.  &•  Eng.  R. 
Cas.  250,  135  Mass.  283.  —  Following 
Samuel  v.  Cheney,  135  Mass.  278. 

If  A.,  representing  himself  to  be  a  brother 
of  a  reputable  merchant  in  a  certain  town, 
buying  for  him,  buys,  in  person,  goods  of 
another,  the  properly  in  the  goods  does  not 
pass  to  A. ;  and,  in  an  action  by  the  seller 
against  a  common  carrier  to  whom  the  car- 
riage of  the  goods  is  intrusted,  for  deliver- 
ing them  to  A.,  the  carrier  cannot  justify 
on  the  ground  that  he  has  delivered  them  to 
the  owner.  Edmunds  v.  Merchants'  De- 
spatch Transp.  Co.,  i6  Am.  &*  Eng.  R.  Cas. 
250,  xjilMass.  283. 

A  party  ordered  goods  from  a  canning 
company.  The  company,  not  knowing  him, 
sent  them  to  his  place  of  business,  consigned 
to  itself,  taking  two  receipts  from  the  trans- 
portation company,  one  of  which  it  sent 
direct  to  the  purchaser,  the  other  it  attached 
to  a  draft  drawn  on  him.  On  the  arrival  of 
the  goods  the  purchaser  presented  the  re- 
ceipt to  the  agent  of  the  transportation 
company  and  received  their  delivery.  He 
afterwards  became  insolvent  and  refused  to 
pay  the  draft.  Held,  in  an  action  by  the 
canning  company  against  the  carrier,  that 
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tlic  possession  of  the  receipt  clothed  the 
purchaser  with  such  an  authority  to  receive 
the  yoocis  as  would  relieve  the  carrier  from 
any  liability  incident  to  his  subsequent  in- 
solvency, H'ty/aml  v.  .Ih/iisoii,  J'.  &^  .S'. 
/".  A'.  Co.,  {/07i'a)  33  iV.  //'.  AV/.  133. 

12<(2.  JK'livvry  iiiiist  lie  at  Hiiitiiblo 
I»lii«'«'.*— Common  carriers  are  bound  to 
deliver  freight  consigned  to  them  for  trans- 
portation at  a  place  suitable  and  reasonable 
for  the  consignee  to  receive  it,  and  whether 
any  given  place  answers  this  requirement  is 
a  question  for  the  jury,  under  proper  in- 
insiructions  from  the  court.  The  rule 
would  be  ihe  same  if  their  liability  as  com- 
mon carriers  had  ended  and  the  goods  re- 
mained in  their  possession  as  warehouse- 
men or  depositaries.  Jcuu-ll  v.  Grand 
Trunk  K.  Co.,  55  A'.  //,  84,  1 1  Am.  A>.  A'ep. 
496.— DisriNdUisiiKiJ  IN  Baltimore  City 
I'ass.  R.  Co.  V.  Kemp,  61  Md.  619,  48  Am. 
Ki'p.  134.  Kkvikwki)  in  Lakin  7/.  Oregon 
l^ic.  K.  Co.,  34  Am.  «&  I£ng.  R.  Cas.  500,  15 
Orcg.  220. 

Where  a  hogshead  of  molasses,  instead  of 
being  landed  on  a  platform,  the  usual  place 
for  heavy  articles,  was  lost  in  an  attempt  to 
deliver  it  to  the  plaintiff  at  an  unusual  and 
an  unfit  place,  the  company  was  held  rc- 
sjjonsiblc.  licnbow  v.  North  Carolina  R, 
Co.,  Phil.  (N.  Car.)  421. 

If  the  consignee  accepts  a  delivery  of 
goods  at  a  place  or  in  a  manner  different 
from  what  a  common  carrier  is  liable  by 
law  to  deliver  them,  the  business  of  remov- 
ing them  becomes  from  that  time  his  busi- 
ness, and  the  carrier  cannot  he  held  liable 
for  the  acts  or  omissions  of  those  employed 
to  do  the  work.  Jnvfll  v.  Grand  Trunk  K. 
Co.,  55  A'.  //.  84,  1 1  Am.  J\y.  Kip.  496. 

2<Wl.  Delivery  must  be  nt  plaee  of 
destiiintion— lti};li^  of  coii.si(;iicc  to 
I'liaii^e  (lestiiintioii. — Although  a  car- 
rier has  contracted  with  the  consignor  to 
deliver  goods  at  a  particular  place,  it  may 
deliver  them  at  any  place  which  the  con- 
signee directs.  London  &»  N.  W.  R.  Co.  v. 
Bart  hit,  7  //.  <Sm  N.  400,  %  Jnr.  N.  S.  58,  31 
T.  J.  E.x.  92,  10  \V.  R.  109,  5  L.  T.  399. 
Cork  Distilleries  Co.  v.  Great  Southern  &*  W. 
R.  Co.  (Ireland),  L.  R.  7  H.  L.  Cas.  269,  8 
Ir.  C.  L.  334;  ajfflrming  5  Ir.  C.  L.  177. 

Where  goods  were  shipped  by  rail  and  a 
part  of  them  tendered  to  the  owner  some 
time  afterward,  at  a  station  different  from 

*  See  also  ante,  211. 
2  D.  R.  D.— 8. 


the  one  to  which  they  were  marked,  the 
owner  is  not  bound  to  receive  them  at  such 
station,  but  may  treat  them  as  lost  and  sue 
the  compai;y.  Gulf,  C.  &-  S.  ]•',  R.  Co.  v. 
Clark,  18  Am.  &*  Kng.  R.  Cas.  628,  2  Te.i. 
App.  (Civ.  Cos.)  459.— yuoTiNO  Houston 
&  T.  C.  R.  Cc.  7'.  Adams,  49  Tex.  748 ; 
Houston  &  T.  C.  R.  Co.  7>.  Harn,  44  Tex. 
628. 

The  acceptance  of  a  portion  by  the  con- 
signee at  a  place  different  from  that  speci- 
fied in  the  contract,  though  admissible  in 
the  mitigation  of  damages,  does  not  dis- 
charge the  common  carrier  from  liability  for 
the  residue.     Co.v  v.  J'eterson,  30  Ala.  608. 

Where  there  are  two  places  in  one  town 
for  the  acceptance  of  freight  on  a  'ailroad, 
one  called  the  depot  proper  and  the  other 
a  platform,  a  half-mile  distant  from  the 
depot,  where  heavy  and  bidky  articles  are 
received  and  deposited,  the  usage  of  the 
place  as  to  which  one  would  be  the  proper 
place  for  the  rece[)tion  and  stiipment  of 
cotton  bales  may  be  shown  by  proof,  as  also 
to  which  place  it  would  be  likely  to  go 
when  addressed  to  the  town  generally, 
without  designating  either  the  plat'orni  or 
depot  proper.    I/onusly  v.  A'lias,  66  A\  Car. 

330. 

204.  Delivery  without  produetlon 
of  hill  »»f  lading.*— It  is  the  duty  of  a 
carrier,  at  common  law  as  well  as  under  the 
factors'  act  of  this  state,  to  ascertain 
whether  a  bill  of  lading  was  delivered  to 
the  shipper,  and  if  so,  to  retain  the  property 
until  demanded  by  one  claiming  under 
that  title,  and  to  deliver  in  accordance  with 
it;  if  delivery  is  made  without  it  he  runs 
the  risk  of  showing  a  delivery  in  accordance 
with  its  instructions,  /'urn/an  v.  Union 
Pac.  R.  Co.,  32  Am.  &>  Ping.  R.  Cas.  500,  106 
N.  y.  579.  >3  A'-  y-'-  A''/-  587.  n  A^.  V.  S.  R. 
192  ;  reversing  35  Hun  669,  ;;/<•;«.— A I'l'LY- 
ING  City  Bank  v.  Rome,  W.  &  O.  I^.  Co., 
44  N.  Y.  136;  Howard  v.  Shepherd,  9  C.  B. 
297  ;  Tindall  v.  Taylor,  4  El.  &  Bl.  219. 

When  the  vendor  and  shipper  of  goods 
takes  the  bill  of  lading  in  his  own  name  he 
thereby  retains  the  title  in  himself,  and  the 
carrier  cannot  rightfully  deliver  the  goods 
to  any  other  person  except  on  his  order  or 
transfer  of  the  bill  of  lading.  Young  v. 
East  Ala.  R,  Co.,  80  Ala.  100.    Douglas  v. 


*  Delivery  of  goods  by  carrier  on  unindorsed 
bill  of  lading.  Fictitious  name,  see  45  Am.  & 
Enc.  R.  Cas.  3S4,  ahstr.     See  also  post,  310. 
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Peoples  Hank  of  Ky.,  86  A>.  176,  5  .V.  \V. 
J<!i-f>.  420. 

VVliiri!  j^oods  are  shipped  consifjiictl  to 
the  sliipjier,  and  a  bill  i)(  lading  is  ^ivcri 
HJiovviii^,'  lilt;  fact,  the  carrier  is  not  aiitlior- 
izL'd  to  dciivi.T  llie  j^omis  to  any  one  wiio 
produces  tile  hill  of  lading  but  unindorsed. 
l\'iViiiiit\.  Ati/iisoii,  T.  (J^•  >'.  /'.  /»'.  Co.,  75 
Iowa  573,  I  /,.  A'.  A.  fjjo,  39  A'.  //'.  Reft. 
8y(>  ;  fiViisiii^  on  rilicatiii);  30  ^liit,  i!r'  Eiig. 
K.  Las.  102.— lixi'i.AiNiNi;  Lickbarrow  v. 
Mason,  I  Smith's  L.  Cas.  838;  Dows  ?'. 
Greene,  24  N.  Y.  638;  Allen  v.  Williams, 
12  Picl4.  (Mass.)  2<;7.  DisriNdUlsiiiNO 
Fcaron  v.  Howers,  1  Smith's  L.  Cas.  782. 

A  carrier  may  rerpiire  the  production  of 
a  bill  of  lading;  before  he  delivers  the  goods, 
and  he  may  demand  a  surrender  of  the  bill 
before  delivery  when  the  consignee  refuses 
to  receipt  f(jr  the  goods,  but  cannot  right- 
fully refuse  to  deliver  tiie  goods  after  in- 
specting the  bill  of  lading,  on  tiie  groimd 
that  the  bill  is  not  surrendered  to  iiim,  if 
the  consignee  tenders  the  freight  ciiarges  as 
contained  in  the  bill  and  executes  his  re- 
ceipt for  the  goods.  Dwycr  v.  Gulf,  C.  &^ 
S.  I'\  R.  Co.,  69  Ti:v.  707,  "7  .S'.   li\  Rep.  504. 

A  railroad  company  can  e.xcusc  a  delivery 
of  goods  to  a  consignee  without  production 
of  the  bill  of  lading  where  they  were  billed 
"straight,"  that  is,  billed  to  the  consignee 
and  not  to  the  consignor's  order,  by  show- 
ing a  custom  to  deliver  goods  so  billed 
without  the  production  of  the  bill  of  lading, 
where  the  carrier  is  satisfied  with  the  iden- 
tity of  the  consignee,  relying  upon  the  way- 
bills ;  and  in  such  case  the  delivery  will  be 
good  as  against  parties  who  had  made  ad- 
vances to  the  consignee  and  held  the  bill  of 
lading  as  security.  Forbes  v.  Boston  &^  L. 
R.  Co.,  9  Am.  (S-  Kn^.  Ji.  Cas.  76  and  80, 
133  Mass.  154. 

205.  Delivery  to  next  conncctiii{; 
carrier.* — If,  by  custom  or  course  of  deal- 
ing between  the  receiving  and  the  next 
connecting  carrier,  loaded  cars  are  switched 
ofl  by  the  former  on  a  side-track  of  the 
latter's  road,  for  immediate  transportation, 
this  amounts  to  a  delivery  without  fu.  ther 
notice ;  but  if  they  are  to  remain  on  the 
side-track  until  a  way-bill  is  furnished  or 
shipping  directions  are  given,  there  is  no 
delivery  to  the  connecting  carrier  until  this 
is  done ;  and  he  is  not  liable  for  the  loss  of 
tlie  goods  by  fire  while  on  the  platform. 

•  See  also  post,  « 1 6-023. 


Mount  Vernon  Co.  v.  A/a/iania  (7.  S.  A'.  Co., 
92  A/a.  296,  8  .S'<(.  R,p.  687. 

2<MI.  MixiiiK  >f«MMlM.*  —  A  company 
undi.rto(jk  the  transpoitation  of  a  lot  of 
assiirted  coal  and  was  sued  for  damag<'S  for 
negligently  unUjading  il  on  the  bare  ground 
and  for  mixing  it  "with  the  soil  and  dilTer- 
ent  kinds."  /A/*/,  sutlicienlly  specilic  to 
entitle  a  recovery  both  for  mixing  earili 
with  the  coal  and  for  mixing  the  dilferent 
kinds  of  coal.  A'Af  v.  Boston  &*  II'.  R. 
Co.,  98  A/ass.  212. 

A  lot  of  barley  was  shipped  by  rail  and  a 
shipping  receipt  given  with  the  condition 
therein  that  the  company  "  will  not,  under 
any  circumstances,  recognize  this  as  trans- 
ferable, but  as  to  grain  consigned  to  the 
company's  elevat(jr  they  will  grant  a  nego- 
tiable receipt  from  the  elevator  company 
when  the  grain  shall  have  been  received  and 
weighed  there."  The  barley  was  carried  to 
the  place  of  destination  and  placed  in  the 
company's  elevator,  and  the  consignee  was 
tendered  grain  of  the  same  amount  and 
grade,  which  he  refused  to  accept.  J/i/it, 
that  the  provision  did  not  entitle  the  com- 
pany to  mix  the  grain  in  a  warehouse,  and 
plaiiuifT  was  therefore  entitled  to  recover 
damages  for  a  failure  to  deliver  the  specific 
grain  sliipi)ed.  Leader  v.  Northern  K.  Co., 
16  //;;/.  &^  Eiig.  R.  Cas.  287,  3  Ont.  92. 

2((7.  Duty  of  eoiisi^riiee  to  exniii- 
iiie  K:<»od.s— Presuniptioii  of  delivery 
in  K:ood  order. — When  goods  are  deliv- 
ered by  a  carrier  at  the  proper  place  and  at 
the  i^roper  time,  the  consignee  is  bound  to 
examine  them  and  ascertain  whether  they 
arc  in  good  order  ;  and  if  he  does  not  inti- 
mate objection,  it  will  be  presumed  that  they 
were  delivered  in  good  order.  .Stnvart  v. 
North  British  K.  Co.,  5  Sc.  Sess.  Cas.  {i,th 
series)  426,  3  Ry.  Of  C.  T.  Cas.  xi. 

208.  When  question  of  delivery 
one  of  law  <)r  of  fact. — The  question 
of  what  is  a  sufficient  delivery  by  a 
common  carrier  of  goods  is  ordinarily  a 
mixed  question  of  law  and  fact,  but  where 
there  is  no  conflict  in  the  testimony  it  may 
be  passed  on  by  the  court.  Whitney  Mf^ 
Co.  V.  Richmond  &•  D.  R.  Co.,  $$  Am.  6- 
En/r.  R.  Cas.  611,  38  So.  Car.  365,  17  i".  E. 
Rep.  147- 

209.  When  shipper  may  sne  for 
failure  to  deliver. — The  consignee  is  the 
presumpiive  owner  of  goods  shipped,  and 


*  Sec  als'-  ante,  214. 
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wlicii  the  cairicr  is  not  advised  that  any 
(lilTcrcni  rclaiinii  exists,  he  is  bound  to  so 
treat  t'lc  <()ii>ij;iiec  ;  t)Ut  this  presumption 
may  Ik-  rclnitU'il,  and  if  it  l)o  overcome,  an 
action  a^'iiinst  llie  carrier  for  failure  to  de- 
liver may  be  maintained  by  the  shipper. 
Sicirf  V.  /laniry,  23  A'.   )'.  335. 

27<>.  V.  <>.  I).  t;oo<lH-I>iit.v  to  col- 
I«'«'t  |»i'i<'<',  i{«'iu'rally.*— A  conunon  car- 
rier, receiving;  gonds  for  transjiortaiion,  is 
uiuler  no  oljli^atioii  to  retjiiiie  the  paym«Mit 
of  the  price  before  di  liveriiiK  tliem  to  the 
person  (or  whom  they  are  intended  ;  but  lie 
nuiy  assume  tiiis  obligation  by  contract,  ex- 
press or  implied  ;  and  such  contract  may  be 
implied  wiien  he  accepts  the  floods  for 
transportation  with  instructions  not  to  de- 
liver until  paid  for,  or  when  they  are  so 
clearly  marked  as  to  indicate  that  payment 
is  a  condition  to  delivery,  if  he  has  been  in 
the  habit  of  making  such  collections  as  a 
custom  in  conducting  his  business.  Cox  v. 
Columbus  <S-  \V.  R.  Co.,  49  Ant.  &»  Etig.  R. 
Cas.  u  I,  91  Ala.  392,  8  So.  Rep.  824.  Mur- 
ray V.  Warner,  55  A'.  //.  546. 

A  local  depot-agent  lias  no  authority,  by 
virtue  of  his  employment,  to  assume  to  col- 
lect the  price  of  the  goods  on  delivery  ;  and 
if  he  makes  an  agreement  to  that  efTect  with 
the  shipper  he  thereby  becomes  the  agent 
of  the  latter,  and  the  railroad  company  is 
not  liable  for  a  breach  of  such  contract  by 
him,  whether  by  delivering  the  goods  with- 
out requiring  payment,  or  by  collecting  the 
money  and  failing  to  remit  it  to  the  shipper. 
Cox  V.  Columbus  <&^  IV.  R.  Co.,  49  Am.  <S- 
Kni,'-.  R.  Cas.  111,91  Ala.  392,  8  .S"^;.  Rep.  824. 

Where  it  appears  that  a  common  carrier 
never  undertook  in  any  case  to  collect  the 
price  of  what  is  called  C.  O.  D.  goods,  it  is 
not  liable  where  it  receives  goods  so  marked, 
and  which  arc  safely  carried  and  delivered 
to  the  consignee,  without  collecting  the 
ptice,  where  it  further  appears  that  no  bill 
of  the  price  was  delivered  to  the  company 
and  that  the  receipt  given  by  it  did  not  show 
any  undertaking  to  make  such  collection. 
Chicago  &•  N.  IV.  R.  Co.  v.  Merrill,  48  ///. 
425. 

Where  C.  O.  D.  goods  are  delivered  to  a 
railroad  for  a  point  beyond  its  line,  under 
a  provision  in  the  shipping  note  "  that  when 
goods  are  addressed  to  consignees  beyond 

*  See  also  Express  Companies,  and  ante.  iiH, 
242.  Carriers  of  C.  O.  D.  goods.  Duty  to 
collect  price  on  delivery,  see  note,  49  Am.  & 
£ng.  R.  Cas.  114. 


the  places  of  the  company's  stations  they 
will  be  forwarded  by  public  carriers  or 
otherwise,*  *  *  but  the  delivery  by  theconi- 
pany  will  be  complete,  and  tli.ir  responsi- 
bilitycease.whcn  such  carriers  have  received 
notice  that  the  company  is  prepared  to  de- 
liver to  them  the  goods  for  further  convey- 
ance "  -  no  claim  can  be  made  againsi.  the 
company  for  delivering  to  the  coiisi>;nec 
without  collecting  the  price,  Reiiine  v. 
Norlliem  A'.  Co.,  27  U.  C.  C.  P.  153.--K1:- 
viKwr.n  IN  (irand  Trunk  K.  Co.  v.  McMil- 
lan, 16  Can,  Sup.  Ct.  543. 

In  a  suit  against  a  currier  upon  a  spe,.ial 
contra^'t  to  collect  the  price  before  deliver- 
ing the  goods,  the  consignor  n^cfl  not  prove 
a  compliance  with  the  conditioi.s  contained 
in  the  bill  of  lading.  McNie/wl  v.  Pacific 
Exp.  Co.,  12  Mo.  App.  401. 

C.  O,  D.  goods  we;  c  negligently  delivered 
by  the  carrier  to  the  consignee  without  col- 
lecting the  |)rice,  w',10  afterward  sold  them 
to  an  innocent  purchaser  for  value.  Held, 
that  the  right  of  property  passed  to  the  con- 
signee as  vendee  when  the  goods  were  de- 
livered to  the  carrier,  but  the  right  of  pos- 
session remained  in  the  vendor  until  the 
price  was  paid  ;  but  after  the  vendee  ac- 
quired possession  and  transferred  the  prop- 
erty, neither  the  vendor  nor  the  carrier 
coidd  recover  the  property  from  such  party. 
Norfolk  ,Sout/ier>i  R.  Co.  v.  Barnes,  40  Am. 
&^  Eng.  R.  Cas.  121,  104  A'.  Car.  2;,  lo.S".  E. 
Rep.  83,  5  L.  R.  A.  611.— Ai'i'i.viNC  Wil- 
mington &  W.  R.  Co.  V.  Kitchin,  91  N. 
Car.  39. 

271.  Reeeivhiff  clicck  in  pay- 
ineiit. — A  carrier  delivered  C.  O.  D.  goods 
to  the  consignee,  and  accepted  as  payment 
of  the  price  the  consignee's  check,  which 
was  delivered  to  the  consignor  and  trans- 
mitted by  him  for  collection,  but  was  re- 
turned protested.  J/eld,  in  an  action  against 
the  carrier,  that  the  unconditional  accept- 
ance of  the  check  by  the  consignor  was  a 
waiver  of  a  collection  in  money,  and  a  rati- 
fication of  the  carrier's  art  in  receiving  it, 
and  they  could  not  recover;  and  it  was  im- 
material whether  or  not  the  consignee  had 
money  in  the  bank  at  the  time  of  accepting 
the  check  which  was  subsequently  with- 
drawn. Rathbtin  v.  Citizens'  S/eamboat  Co., 
76  A'.  Y.  376,  57  Ho7v.  Pr.  191.— Distin- 
guishing Walker  v.  Walker,  5  Heisk. 
(Tenn.)  425. 

272.  Ki);1it  of  consignee  to  in- 
spect g^oods  before  paying.— Where  a 


lie 
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package  of  goods  is  forwarded  by  a  carrier 
to  be  paid  for  on  delivery,  the  consignee  is 
entitled  to  a  reasonable  opportunity  to  in- 
spect them  before  he  accepts  them ;  and  the 
carrier  may  afford  him  reasonable  facilities 
for  doing  so  without  making  himself  charge- 
able for  the  price,  even  if  he  put  them  into 
the  hands  of  the  consignee  for  that  purpose, 
and  receive  from  him  tlie  price  as  personal 
security  to  the  carrier  that  the  goods  shall 
be  returned,  if  not  accepted,  after  a  reason- 
able opportunity  to  examine  them.  Lyons  v. 
N:7/,  46  N.  H.  49.— Distinguished  in 
Wiltse  V,  Barnes,  46  Iowa  210. 

5.  Misdelivery.* 

273.  Generally. — A  carrier  is  liable  for 
goods  lost  by  misdelivery,  whether  the  misde- 
livery occurs  by  mistake,  or  by  fraud  or  im- 
positions practised  upon  it.  Little  Rock,  M. 
R.  <5-  T.  R.  Co.  v.  Glidewell,  18  Am.&' Eng. 
R.  Cas.  539,  39  Ark.  487.  Waldron  v.  Chi- 
cago &^  N.  W.  R.  Co.,  I  Dak.  351,  i  Dak.  T. 
336,  46  N.  IV.  Rep,  456.  Furman  v. 
Union  Pac.  R.  Co.,  32  Am.  &•  Eng.  R. 
Cas.  500,  106  N.  V.  579,  13  JV.  E.  Rep.  587, 
II  A^.  V.  S.  R.  192;  reversing  2S  //ttn  66g, 
mem.  Wernwag  v.  Philadelphia,  W.  &•  B. 
R.  Co.,  yi  Am.&*  Eng.  R.  Cas.  515,  117  Pa. 
St.  46.  9  Cent.  Rep.  603,  1 1  Atl.  Rep.  868,  20 
W.  N.  C.  150.  Houston  S^  T.  C.  R.  Co.  v. 
Adams,  49  Tex.  748.— Approving  Winsiow 
7/.  Vermont  &  M.  R.  Co.,  42  Vt.  700.  Quot- 
ing McEntee  v.  New  Jersey  Steamboat  Co., 
45  N.  Y.  34. 

All  classes  of  common  carriers  are  respon- 
sible, and  equally  responsible,  for  a  loss  of 
the  goods  by  the  delivery  of  them  to  the 
wrong  person ;  and  it  is  no  defe^  se  to  tiieir 
liability  that  they  delivered  them  in  the  cus- 
tomary manner  and  in  the  usual  course  of 
business.  Winsiow w.  Vermont&*  M.  R.Co., 
42  Vt.  700. 

It  is  the  prime  duty  of  the  carrier  to 
deliver  the  goods  to  the  consignee,  but  if 
he  deliver  to  the  wrong  partv  he  does  so  at 
his  peril,  and  until  demand  be  made  by  the 
rightful  party  the  carrier  is  not  in  default. 
Cole  v.  Wabash,  St.  L.  &^  P.  R.  Co.,  21  Mo. 
App.  443- 

The  negligence  of  the  consignee  of  goods 
to  call  for  the  same  and  pay  freight,  within 
a  reasonable  time  after  they  reach  their  des- 

*  The  law  of  misdelivery  by  carriers,  see  notes, 
9  Am.  &  Eno.  R.  Cas.  82,  16  Id.  249.  i3  Id.  542. 

Liability  of  carrier  for  delivery  of  goods  to 
wrong  person,  see  note,  6  L.  R.  A.  853. 


tination,  will  not  justify  the  carrier  in  deliv- 
ering the  same  to  an  unauthorized  person, 
or  to  a  person  in  violation  of  the  written 
directions  of  the  owner.  Indianapolis  &•  St. 
L.  R.  Co.  v.  Vandiisen,  81  'ill.  143. 

There  may  be  cases  where  a  carrier  is  jus- 
tified in  delivering  goods  to  a  party  other 
than  the  consignee  and  against  the  orders 
of  the  consignor,  but  in  doing  so  the  carrier 
assr/mes  the  burden  of  proof  to  show  that 
such  party  is  the  true  owner.  Wolfe  v.  Mis- 
souri Pac.  R.  Co.,  37  Am.  &*  Eng.  R.  Cas. 
7 IS, 97  Mo.  473,  3  Z.  R.  A.  539,  1 1  5.  IV. Rep. 
49. 

Before  a  lot  of  flour  which  had  been 
shipped  was  removed  from  the  carrier's  de- 
pot, the  consignees  sold  fifty  barrels  of  it 
and  gave  the  purchaser  an  order  for  the 
amount.  The  order  was  presented  and,  as 
was  the  usual  course  of  business,  was  sur- 
rendered to  the  company,  and  what  was 
known  as  a  "  flour  check  "  given  in  return, 
it  being  the  duty  of  a  clerk  to  take  receipts 
on  the  back  of  the  check  from  time  to  time 
as  the  flour  might  be  removed.  He  de- 
livered twenty-two  barrels  to  the  purchasers, 
and  the  remainder  to  persons  who  had  no 
authority  to  receive  it.  Held,  that  the  car- 
rier was  liable  for  the  flour  misdelivered. 
Hall  v.  Boston  &>  W.  R.  Co.,  14  Allen 
(Mass.)  439.— Not  followed  in  Bush  v. 
St.  Louis,  K.  C.  &  N.  R.  Co.,  3  Mo.  App.  62. 

274.  Who  may  sue.* — A  factor  for 
the  consignor  of  goods,  who  has  no  interest 
in  the  goods  beyond  his  lien  for  commis- 
sions, but  who  is  the  consignee  in  the  bill  of 
lading,  is  a  "  trustee  of  an  express  trust," 
within  the  meaning  of  the  Missouri  statute, 
and  may,  when  he  has  contracted  with  the 
carrier  for  the  delivery  of  the  goods  to  him- 
self, maintain  an  action  in  his  own  name 
for  their  wrongful  delivery  to  another. 
Wolfe  V.  Missouri  Pac.  R.  Co.,  yj  Am.  6^ 
Eng.  R.  Cas.  715.  97  Mo.  473,  3  L.  R.  A.  539, 
1 1  S.  W.  Rep.  49. 

275.  Delivery  to  fraudulent  or 
in.solvent  i>»ircliaser8.+— (i)  General 
rules. — A  common  carrier  is  liable  to  the 
consipiior  for  the  value  of  goods  shipped 
upon  a  fraudulent  order  to  a  fictitious  con- 
signee,, and  delivered  by  the  carrier  to  the 
person  who  had  made  the  fraudulent  order 
and  obtained  the  bill  of  lading  without  in- 
quiry   or  knowledge    as    to    his    Identity. 

*  See  also  post,  705-722. 
f  See  also  ante,  261. 
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Sword  V.  Young,  89  Tcmt.  126.  14  S.  VV. 
Kep.  481,  604.— Dip-"'  -jguishing  Weyand  v. 
Atcliison,  T.  &  S.  F.  R.  Co.,  i  L.  R.  A.  650 ; 
Price  V.  Oswego  &  S.  R.  Co.,  50  N,  Y.  213. 
Following  Stephenson  v.  Hart,  4  Bing. 
^76. — Quoted  in  Shearer  v.  Pacific  Exp. 
Co.,  43  111.  App.  641. 

Hut  the  carrier's  liability  is  postponed  to 
that  of  the  fraudulent  purchaser  and  his 
confederates,  where  they  are  jointly  sued. 
Sivord  V.  Young,  89  Tcnn.  126,  14  S.  VV. 
Kep.  481,  604. 

In  the  absence  of  negligence  on  the  part 
of  a  carrier,  a  merchant  cannot  maintain  an 
action  against  it  for  the  conversion  of  goods 
which  are  fraudulently  ordered  by  a  party 
assuming  the  name  of  a  reputable  merchant, 
and  forwarded  by  the  seller  upon  the  finan- 
cial standing  of  such  merchant  The  car- 
rier's duty  was  fully  dischargeo  by  carrying 
and  delivering  them  to  the  consignee  that 
had  ordered  them.  Samuel  v.  Cheney,  135 
Mass.  278,  46  Am.  Rep.  467. — DISTINGUISH- 
ING Winslow  V.  Vermont  &  M.  R.  Co., 
42  Vt.  700;  American  Exp.  Co.  v.  Fletcher, 
25  Ind.  492  ;  Price  v.  Oswego  &  S.  R.  Co., 
50  N.  Y.  213. — Distinguished  in  Shearer 
T'.  Pacific  Exp.  Co.,  43  111.  App.  641.  Fol- 
lowed IN  Edmunds  z/.  Merchants'  Despatch 
1  lansp.  Co.,  16  Am  &  Eng.  R.  Cas.  250, 
135  Mass.  283. —  The  D>e7i>,  15  Fed.  Rep. 
^26. — Distinguishing  Price  v.  Oswego  R. 
Co.,  50  N.  Y.  213;  Winslow  v.  Vermont  & 
M.  R.  Co.,  42  Vt.  700;  American  Exp.  Co. 
v.  Fletcher,  25  Ind. 492  ;  American  Exp.  Co. 
V.  Stack,  29  Ind.  27  ;  Stephenson  v.  Hart,  4 
Bing.  476;  Duf!  v.  l^idd,  3  Bl.  &  Bl.  177. 
Quoting  M'Kean  v.  M'lvDr,  L.  R.  6  Ex. 
36;  The  Huntress,  2  Ware  (L.  S.)  89. 

(2)  Illustrations. — The  goods  in  ques- 
tion were  directed  to  J.  F.  Roberts,  Rox- 
bury,  Mass.  There  was  no  such  person 
as  J.  F.  Roberts,  and  no  person  who 
was  known  or  passed  by  that  name.  Col- 
lins, whom  tlie  plaintiffs  well  knew  as  Col- 
lins, had  represented  that  there  was  sucli 
a  person  as  J.  F.  Roberts  in  Roxbury,  and 
had  induced  the  plaintiffs,  at  Brattleboro, 
to  consign  the  goods  to  that  address.  Col- 
lins then  went  to  Boston,  and  upon  the  ar- 
rival of  the  goods  emplo;red  one  Clough,  a 
truckman,  to  get  them  at  the  depot  and  de- 
liver them  to  the  dealer  in  Boston,  repre- 
senting to  Clough  that  he  was  J.  F.  Roberts, 
and  that  there  were  goods  at  the  depot 
directed  to  him  ;  the  defendants  having  no 
knowledge  of  any  fraud  being  perpetrated. 


Collins  sold  the  goods,  received  the  money 
for  them,  and  left  the  country,  and  the  plain- 
tiffs were  never  able  to  recover  it  of  him. 
Held,  that  the  defendants  were  liable  as 
common  carriers  for  the  loss.  WinsloTV  v. 
Vermont  (S-  M.  R.  Co.,  42  Vt.  700. 

A  merchant  at  a  distance  received  an 
order  for  goods,  signed  by  the  name  of  a 
party  known  to  him  and  to  whom  he  was 
willing  to  sell.  There  were  two  persons  in 
the  same  place  of  the  same  name,  and  upon 
the  arrival  of  the  goods  the  carrier  ten- 
dered them  to  one  of  tlie  parties, — to  the 
one  that  the  seller  supposed  had  ordered 
them — but  who  said  he  had  not  ordered 
them  and  refused  to  accept  them.  The  car- 
rier then  stored  the  goods,  and  soon  after- 
ward the  other  party  bearing  the  same 
name  appeared  with  the  bill  of  lading  and 
the  goods  were  delivered  to  him,  who  ab- 
sconded and  never  paid  for  them.  Held, 
that  there  was,  under  the  circumstances,  no 
such  misdelivery  as  to  render  the  carrier 
liable,  as  it  was  only  holding  the  goods  as 
warehouseman,  and  only  liable  for  a  failure 
to  exercise  due  diligence.  Bush  v.  St. 
Louts,  K.  C.  &-  N.  R.  Co.,  3  Mo.  App.  62.— 
Not  following  Claflin  7/.  Boston  &  L.  R. 
Co.,  7  Allen  341  ;  Hall  v.  Boston  &  W.  R. 
Co.,  14  Allen  443  ;  Lichtenhein  v.  Boston  & 
P.  R.  Co.,  II  Cush.  73;  Price  7/.  Oswego  & 
S.  R.  Co.,  50  N.  Y.  213;  Winslow  v.  Ver- 
mont &  M.  R.  Co.,  42  Vt.  700;  American 
Exp.  Co.  V.  Fletcher,  25  Ind.  493  ;  American 
Exp.  Co.  V.  Stack,  29  Ind.  27.— Reviewing 
Heugh  V.  London  &  N.  W.  R.  Co.,  L.  R.  5 
Ex.  51. 

A.  B.,  representing  himself  as  C.  D.  of 
P.,  bought  goods  of  the  plaintiff.  The  goods 
were  marked  for  C.  D.  and  delivered  to  the 
defendants,  common  carriers,  who  carried 
them  to  P.  A.  B.,  who  was  known  to  the 
defendants  by  his  real  name,  applied  for 
them  as  the  property  of  C.  D.,  and  the  de- 
fendants delivered  them  to  him  on  his  re- 
ceipt, but  without  his  producing  a  bill  of 
lading  which  the  defendants  had  given  to 
the  plaintiff,  promising  to  deliver  the  goods 
to  C.  D.  or  order.  There  was  no  C.  D.  in  P. 
Held,  that  the  defendants  were  not  liable 
to  the  plaintiff  for  delivering  the  goods  to 
A.  B.  Dunbar  v.  Boston  &*  P.  R.  Corp.,  1 10 
Mass.  26. 

270.  Delivery  where  bill  of  ladiiii? 
is  f'orwar<lefl,  with  a  drnlt  on  the 
purchaser  attached. — Where  a  shipper 
attaches  his  bill  of  lading  to  a  draft  upon 
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the  consignee  he  thereby  expresses  his  in- 
tention to  deliver  tlie  jjoocis  upon  payment 
of  such  draft  and  to  retain  control  of  them 
until  such  payment,  and  the  carrier  who, 
under  such  circumstances,  delivers  them  to 
the  shipper  while  in  transit  is  liable  to  the 
consignee  who  has  duly  taken  up  the  draft. 
We/is  V.  Oregon  li.  &*  N.  Co.,  12  Sawy.  {I/. 
S.)  519,  32  Fed.  Rep.  51. 

Where  time-drafts,  accompanied  by  in- 
dorsed bills  of  lading  of  cotton,  were  cashed 
by  a  bank,  any  arrangement  between  the 
drawee  of  the  drafts  and  the  shipper,  un- 
known to  the  bank,  that  the  cotton  should 
be  delivered  to  the  drawee  without  the  pro- 
duction of  the  bills  of  lading,  would  be  a 
fraud  on  the  bank  and  would  not  excuse  an 
improper  delivery  by  the  carrier  to  such 
drawee.  Chester  Nat.  Bank  v.  Atlanta  &* 
C.  A.  L.  R.  Co.,  25  So.  Car.  216. 

A  lot  of  flour  was  sold,  to  be  shipped  to 
the  purchaser  to  be  paid  for  upon  receipt  of 
the  bill  of  lading.  A  bill  of  lading  in  dupli- 
cate was  given,  the  original  containing  a 
provision  that  the  flour  was  to  be  delivered 
to  the  purchaser  on  the  presentation  of  the 
duplicate  bill  of  lading  ;  but  the  duplicate, 
by  mistake,  did  not  contain  the  provision  in 
relation  to  presentation  of  the  duplicate. 
The  seller  then  drew  his  draft  on  the  pur- 
chaser and,  with  the  duplicate  bill  of  lading 
attached,  forwarded  it  to  a  bank  for  col- 
lection. The  draft  was  presented  before 
delivery  of  the  flour,  but  was  not  paid.  On 
the  day  after  the  draft  was  protested  the 
holder  presented  it,  together  with  the 
original  bill  of  lading,  and  demanded  the 
flour  from  the  carrier,  which  was  refused, 
having  already  delivered  it  to  the  pur- 
chaser, who  was  insolvent.  Held,  that  the 
railroad  company  was  I'able  for  the  wrong 
delivery.  McEwen  v.  Jeffersonville,  M.  iS- 
/.  R.  Co.,  33  Ind.  368.— Reviewing  Col- 
lins V.  Union  Transp.  Co..  10  Watts  (Pa.) 
384;  Barker  v.  Havens,  17  Johns.  (N.  Y.)  234. 

A  quantity  of  corn  was  bought  and  shipped 
to  the  "-/urchaser  consigned  to  the  seller, 
with  direction  to  the  carrier  to  notify  the 
purchaser.  The  seller  drew  on  the  purchaser 
for  the  price  of  the  corn  and  forwarded  the 
draft  for  collection  with  the  bill  of  lading 
attached ;  but  when  the  draft  arrived  the 
purchaser  was  absent,  and  after  its  protest 
the  purchaser's  managing  clerk  asked  plain- 
tiff, who  had  business  relations  with  the 
purchaser,  to  cash  the  draft  and  hold  the 
bill  of  lading  as  security,  which  he  did.  The 


grain  was  delivered  soon  after  its  arrival  to 
the  servants  of  the  purchaser  and  used  in 
their  business,  both  the  delivery  and  the  use 
being  known  to  plaintiff,  who  made  no  ob- 
jection to  its  removal  or  use.  Held,  that 
upon  cashing  the  draft  the  title  to  the  grain 
became  vested  in  plaintiff,  and  a  delivery  to 
any  one  else  was  wrongful ;  and,  as  he  did 
nothing  to  induce  the  delivery,  he  was  not 
estopped  from  suing  the  carrier.  Joslyn  v. 
Grand  Trunk  R.  Co.,  51  Vt.  92. 

277.  Identification  of  consignee.* 
— Where  a  common  carrier,  without  requir- 
ing evidence  of  identity,  delivers  to  a  stran- 
ger goods  which  have  been  fraudulently  or- 
dered by  the  latter  in  the  name  of  a  ficti- 
tious firm,  and  which  have  been  shipped  in 
compliance  with  the  order,  directed,  to  the 
fictitious  firm,  he  is  liable  to  the  consignor 
for  their  value.  Price  v.  Oswego  &-  S.  R. 
Co.,  so  N.  K.  213,  3  Am.  Ry.  Rep.  325  ;  re- 
versing  58  Barb.  599. — DISTINGUISHING 
Burnell  v.  New  York  C.  R.  Co.,  45  N.  Y. 
184;  American  Exp.  Co.  v.  Fletcher,  25 
Ind.  492 ;  Heugh  v.  London  &  N.  W.  R. 
Co.,  L.  R.  5  Ex.  51.  Reviewing  Duff  v. 
Budd,  7  Eng.  Com.  Law  399.— Distin- 
guished IN  The  Drew,  15  Fed.  Rep.  826; 
Samuel  v.  Cheney,  135  Mass.  278  ;  Wilson 
V.  Adams  Exp.  Co.,  27  Mo.  App.  360; 
Sword  V.  Young,  89  Tenn.  126.  Not  Fol- 
lowed IN  Bush  V.  St.  Louis,  K.  C.  &  N.  R. 
Co.,  3  Mo.  App.  62.  Reviewed  in  Shearer 
V.  Pacific  Exp.  Co.,  43  111.  App.  641. 

A  consignee  of  goods  who  is  not  identi- 
fied and  who  fails  to  produce  a  bill  of  lading 
cannot  recover  from  a  railroad  company 
damages  for  a  failure  to  deliver  the  goods, 
though  he  offers  the  company  security. 
Gulf,  C.  (S^  5.  F.  R.  Co.  V.  Freeman,  4  Tex. 
App.  (Civ.  Cas.)  419,  16  .S".  IF.  Rep.  109. 

A  consignor  of  express  goods  which 
are  not  delivered  at  their  destination,  but 
brought  back  to  the  place  of  shipment,  may 
demand  their  return  to  him,  and  cannot  be 
denied  them  under  a  rule  of  the  express 
company  requiring  the  identification  of  con- 
signees. Thomas  v.  Pacific  Exp.  Co.,  30  Mo. 
App.  86. 

A  person  professing  to  be  the  consignee 
of  a  money  package  was  identified  by  a 
trustworthy  person  as  the  proper  consignee, 
to  the  satisfaction  of  the  person  charged 
with  the  delivery,  about  the  time  such  con- 
signee was  expected  to  call  for  such  a  pack- 

*See  ^^%opost,  311. 
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age,  and  told  the  person  delivering  to  write 
his  name  in  the  receipt-booit.  Held,  that 
proof  of  these  facts  was  sufficient  to  raise  a 
presumption  of  a  proper  delivery  to  the  true 
consignee,  which  the  consignor,  in  an  action 
against  the  carrier,  must  meet  by  a  prepon- 
derance of  testimony.  Ten  Eyck  v.  Harris, 
47  ///.  268. 

278.  Delivery  to  consignee's 
afjeiit.*— Where  the  defense  is  that  a  de- 
livery was  made  to  an  agent  of  the  owner 
or  consignee,  it  must  be  clearly  proved  that 
the  person  to  whom  the  goods  were  de- 
livered as  agent  was  duly  authorized  as 
such.  The  carrier  is  under  as  much  obliga- 
tion to  deliver  the  property  to  the  right  per- 
son as  he  is  to  deliver  it  in  a  reasonable  time 
and  at  the  proper  place.  Waldron  v.  Chicago 
6-  A^.  W.  R.  Co.,  I  Dak.  351,  i  Dak.  T. 
336,  46  A^.  W.  Rep.  456. 

Where  a  carrier  delivers  goods  to  a  per- 
son not  the  owner  or  consignee,  it  must 
show  that  such  person  was  authorized  to  re- 
ceive them ;  and  where  the  delivery  is  in  a 
store-room,  to  one  claimed  to  be  a  clerk, 
the  mere  fact  that  he  was  behind  the  coun- 
ter is  not  enough  where  he  receipts  in  his 
own  name  and  where  the  consignee  denies 
his  authority  to  receive  them.  Nebenzahl 
v.  Fargo,  15  Daly  {N.  Y.)  130,  3  N.  V.  Supp. 
9:9,  22  N.   y.  S.  R.  231,  23  N.  Y.  S.  R.  65. 

279.  Delivery  to  persons  not  agents 
is  at  carrier's  ri.sk.— A  published  rule  of 
a  railroad  company  provided  that  freights 
must  be  removed  within  twenty-four  hours 
after  being  unloaded  from  the  cars,  other- 
wise they  would  be  stored  and  charged  for. 
On  the  arrival  of  certain  goods,  by  mistake, 
the  company  delivered  them  within  twenty- 
four  hours  to  parties  supposed  to  be  agents 
of  the  owner,  and  were  placed  in  their  ware- 
house, where  they  were  destroyed  by  fire 
some  five  or  six  days  afterward.  Held,  that 
the  company  was  bound  to  know  that  the 
petoons  to  whom  the  goods  were  delivered 
were  authorized  to  receive  them,  and  it  was 
liable  for  the  loss.  Angle  v.  Mississippi  &• 
M.  R.  Co.,  18  Io7ua  555. 

280.  Waiver  of  right  of  action  for 
wrong  delivery.— A  common  carrier's 
unauthorized  delivery  of  goods  may  be 
ratified  by  the  consignee.  Converse  v. 
Boston  6-  M.  R.  Co.,  58  N.H.S21. 

A  carrier  is  not  justified  in  delivering 
joods  to  a  bank  that  claims  them  as  secur- 

*  See  also  ante,  257. 


ity  for  a  loan  made  to  the  consignee ;  yet 
where  the  consignee  calls  at  the  bank  and 
agrees  that  a  portion  of  the  goods  may  be 
held  for  the  loan,  and  makes  a  disposal  of 
the  remainder,  he  waives  the  original  wrong 
delivery  and  cannot  sue  the  carrier.  O' Dough- 
erty V.  Boston  &>  W.  R.  Co.,  i  7".  &*  C.  (,N. 
Y.)  Ml. 

The  fact  that  the  owner  of  goods  misde- 
livered  by  carrier  assents  to  the  party  who 
has  received  them  selling  them  on  his  ac- 
count, is  noX.  per  se  a  defense  to  an  action  fo"* 
the  misdelivery,  since  there  is  no  considera- 
tion to  make  it  a  discharge.  Sanguerv. 
London  <&*  S.  W.  R.  Co.,  16  C.  B.  163,  3  C. 
L.  R.  811. 

281.  Evidence.— In  an  action  against  a 
carrier  of  goods,  where  it  is  claimed  that  he 
delivered  them  to  a  person  not  authorized 
to  receive  them,  no  greater  proof  of  author- 
ity in  the  person  to  whom  they  were  deliv- 
ered to  receive  them  is  required  than  for 
any  other  issue  in  a  civil  action.  IVilcox 
V.  Chicago,  M.  &*  St.  P.  R.  Co.,  24  Minn. 
269. 

282.  Delivery  of  wife's  goods  to 
husband. — A  husband  shipped  household 
goods  which  belonged  to  his  wife  and  took 
a  bill  of  lading  therefor  from  the  carrier  and 
delivered  it  to  the  wife.  At  the  place  of 
destination  the  husband  delivered  the  bill  of 
lading  to  a  drayman,  who  took  the  goods  to 
a  salesroom,  where  they  were  sold  and  the 
money  delivered  to  the  husband,  the  wife 
seeing  them  and  making  no  objection. 
Held,  that  an  action  against  the  carrier  for 
a  wrong  delivery  could  not  be  sustained 
upon  the  wife's  evidence  that  she  had  not 
given  the  bill  of  lading  to  her  husband,  and 
that  she  thought  the  salesroom  was  a  rail- 
road .store-house,  and  where,  in  addition  to 
the  above,  it  further  appeared  that  the  hus- 
band had  made  other  sales  of  the  wife's 
property  through  the  same  salesman,  and  on 
one  occasion  in  his  presence  she  had  asked 
for  the  proceeds  of  the  sale.  Reynolds  v. 
New  York  C.  &-  H.  R.  R.  Co.,  21  A^.  Y.  S.  R. 
319,   i;o  Hun  606,  mem.,  3  N.    Y.  Supp.  331. 

28.'i.  Delivery  to  unauthorized 
draymen.— Carriers  by  railroads,  or  steam- 
boats engaged  in  the  internal  coasting  and 
river  trade,  in  the  absence  of  a  contract  for 
a  particular  mode  of  delivery,  must  deliver 
freight  received  by  them  to  the  owner,  con- 
signee, or  some  authorized  agent,  or  safely 
land  it  upon  the  wharf  at  the  place  of  desti- 
nation, or  deposit  it  in  their  depot  houses, 
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and  promptly  notify  the  consignee.  If  de- 
livered to  a  drayman,  cartman,  or  any  other 
person  not  authorized  by  the  coiisij;nee  to 
receive  it.  it  is  at  the  risk  of  the  carrier. 
Dean  v.  Vaccaro,  2  Head  ^Tcnn.')  488. 

284.  Power  of  sliipper's  (Irtiyinan 
to  dii'(;ct  as  to  whom  ^oods  .shall  be 
<leliv»ireil. — A  person  who  is  employed  to 
liaul  Hour  from  a  mill  to  a  railroiid  station 
for  shipment  has  no  authority  to  direct  the 
company  as  to  whom  the  flour  shall  be  de- 
livered ;  and  the  mere  statement  by  him 
that  the  flour  is  intended  for  certain  parties 
will  not  justify  a  delivery  to  such  parties 
without  further  directions  from  the  ship- 
pers. Sa-iVyer  v.  Chicago  &*  N.  W.  R.  Co., 
22  Wis.  403. 

285.  Where  carrier'.s  liability  is 
limited  to  wilful  miscoiuliict. — A  mis- 
delivery of  goods  does  not  amount  to  wilful 
misconduct  on  the  part  of  the  company's 
servants  so  as  to  render  it  liable  under  a 
contract  relieving  it  of  all  liability,  except 
for  loss  or  damage  arising  from  the  wilful 
misconduct  of  its  servants.  Stevens  v.  Great 
Western  R.  Co.,  52  L.  T.  324.  49/.  A  310. 

28U.  lCi$;iit  of  action  over  by  car- 
rier ai^aiust  person  wrongfully  re- 
ceiving; {^oods. — A  carrier  who  delivers 
goods  to  the  wrong  person  and  pays  their 
value  to  the  rightful  owner  may  recover  the 
sum  so  paid  against  the  person  who  re- 
ceived the  goods,  as  money  paid  to  his  use, 
but  not  as  the  price  of  goods  sold  and  de- 
livered to  him.  Brown  v.  Hodgson,  4 
Taunt.  189. 

Goods  consigned  to  the  owner  at  Nash- 
ville, Tenn.,  to  the  care  of  N.  W.  &  Co., 
Louisville,  Ky.,  were  delivered  to  M.  &Co., 
at  Louisville,  to  be  stored  and  forwarded  by 
them  to  the  owner  at  Nashville;  M.  &  Co. 
delivered  the  goods  to  a  party  who  was  not 
authorized  to  receive  them,  and  in  con- 
sequence thereof  they  were  not  delivered  to 
the  owner.  Held,  that  the  owner  was  en- 
titled to  a  judgment  against  the  carrier,  and 
the  carrier  was  entitled  to  a  judgment 
against  M.  &  Co.  as  for  a  conversion  for  the 
value  of  the  goods.  Jeffersonville  R.  Co.  v. 
White,  6  Bush  (Ky.)  25 f. 

287.  Where  company  is  liable  as 
carrier  and  not  as  warehouseman.— 
Where  a  common  carrier  receives  goods  to 
transport  and  deliver,  at  a  certain  point,  to  a 
person  named,  ami  immediately  upon  their 
arrival  delivers  them  to  another  person,  and 
they  are  thereby  lost,  the  carrier  is  liable  as 


such,  if  liable  at  all,  and  not  as  a  warehouse- 
man. Winslo7u\.  Vermofit  &•  M.  R.  Co.,  42 
Vi.  700.  —  Ai'PRoVKU  I.N  Houston  &  T. 
C.  R.  Co.  V.  Adams,  49  Tex.  748.  Dis- 
tinguished IN  The  Drew,  15  Fed.  Rep. 
826;  Samuel  v.  Cheney,  135  Mass.  278. 
Not  followed  in  Bush  v.  St.  Louis,  K.  C. 
&  N.  R.  Co.,  3  Mo.  App.  62. 

A  rule  of  a  railroad  company  that  if 
goods  were  not  taken  away  within  twenty- 
four  hours  after  their  arrival  they  would  be 
placed  in  storage,  changes  it  from  a  common 
carrier  to  a  warehouseman  where  the  goods 
are  not  placed  in  store  until  after  the  expira- 
tion of  the  twenty-four  hours ;  but  where 
the  goods  were  wrongfully  delivered  to  a 
party  not  entitled  to  receive  them  within 
the  twenty-four  hours,  its  liability  as  com- 
mon carrier  is  not  changed,  though  the 
owner  did  not  make  any  demand  until  after 
the  expiration  of  the  time.  Aftgle  v.  Missis- 
sippi (Sm  a/.  R.  Co.,  18  /ou>a  555. — Ap- 
proved in  Porter  v.  Chicago  &  N.  W. 
R.  Co..  20  Iowa  73.  Referred  to  in 
Francis  v.  Dubuque  &  S.  C,  R.  Co.,  25  Iowa 
60. 

288.  Measure  of  damages.— Where 
an  article  was  delivered  to  a  common  car- 
rier, to  be  delivered  to  a  factor  at  a  certain 
market,  who  had  been  instructed  not  to  sell 
until  ordered,  and  such  carrier  delivered  it 
to  a  factor  at  a  different  market,  who  had  no 
instructions  concerning  it,  and  it  was  by  him 
immediately  sold,  upon  its  appearing  that 
the  article  in  question  rose  in  price  from  that 
day  until  the  suit  was  brought — he/d,  that  in  a 
suit  againstsuch  common  carrier  for  misfeas- 
ance, the  plaintiff  was  entitled  to  recover 
the  highest  price  attained  by  the  article 
within  that  period,  such  suit  having  been 
brought  within  a  reasonable  time.  Arring- 
ton  V.  Wilmington  Sr'  W.  R.  Co.,  6  Jones 
{N.  Car.)  68. 

The  receipt  of  the  proceeds  of  the  sale 
from  the  factors,  making  it,  was  no  bar  to 
the  recovery  of  damages  for  this  misfeas- 
ance. Arrington  v.  Wilmington  &*  W.  R. 
Co..  6  Jones  (N.  Car.)  68. 

Under  Cal.  Civ.  Code,  §  3336,  providing 
that,  in  an  action  brought  by  a  consignee 
against  a  carrier  for  wrongfully  delivering 
up  goods  in  transit  to  a  party  other  than  the 
consignee,  the  measure  of  damages  shall  be 
the  highest  market  value  of  the  property  at 
any  time  between  the  conversion  and  the 
verdict,  without  interest,  and  a  fair  com- 
pensation for  the  time  and  money  properly 
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expended  in  pursuit  of  the  property,  it  is  in- 
cumbent on  the  plaintiff  to  show  the  cir- 
cumstances under  which  the  expenditure 
claimed  by  him  to  have  been  incurred  was 
made,  so  that  the  court  can  decide  whether 
it  was  proper.  Wells  v.  Oregon  R.  (S-  N. 
Co.,  12  Sawy.  ([/.  S.)  519,  32  Fed.  Rep.  51. 

When  goods  have  been  delivered  by  a 
carrier  to  a  person,  other  than  the  shipper 
or  his  consignee,  not  entitled  to  them,  and 
the  latter  delivers  the  goods  to  the  shipper 
or  consignee,  or  pays  him  their  value,  in  a 
suit  against  the  carrier  for  the  non-delivery 
of  the  goods,  the  shipper  or  consignee  can 
only  recover  nominal  charges.  Rosenfield 
V.  Express  Co.,  i   Woods  {[/.  S.)  131. 

6.  Non- delivery. 
a.  Generally.* 

289.  Only  the  act  of  God  or  the 
public  enemy  will  excuse  non-deliv- 
ery.t — Common  carriers  are  bound  to  de- 
liver property  received  for  transportation 
according  to  the  undertalting,  subject  only 
to  contingencies  arising  from  the  act  of 
Ood  or  from  the  public  enemy.  Angle  v. 
Mississippi  <S^•  M.  R.  Co.,  18  /owa  555. 
Illinois  C.  R.  Co.  v.  McClellan.  54  ///.  58. 

Obstructions  and  difficulties  that  might 
and  ought  to  have  been  foreseen  are  not 
legal  excuses  or  justifications  for  non-de- 
livery, and  damages  are  recoverable  for 
losses  actually  sustained  by  reason  of  such 
non-delivery,  Berje  v.  Texas  &•  P.  R.  Co., 
37  La.  Ann.  468. 

Under  a  written  contract,  by  which  the 
owners  of  a  steamboat  bound  themselves, 
as  common  carriers,  to  deliver  certain  goods 
at  a  specified  point,  the  loss  of  the  goods  by 
fire  after  having  been  deposited  in  a  ware- 
house at  the  highest  point  to  which,  on  ac- 
count of  the  low  stage  of  the  v«ater,  the 
boat  could  ascend  the  river,  does  not  ex- 
cuse the  defendant's  failure  to  deliver  the 
goods  at  the  specified  place.  Cox  v.  Peter- 
son, 30  Ala.  608. 

2!>0.  Prepayment  ol"  chargres  nec- 
essary to  maintain  action.^— The  con- 
signee of  goods  must  either  pay,  or  offer  to 
pay,  freight  charges  before  he  can  maintain 
an  action  against  the  carrier  for  a  refusal  to 
deliver  them.  Henderson  v.  300  Tons  Iron 
Ore.  38  Fed.  Rep.  36. 

*  Right  of  carrier  to  detain  goods  against 
owner  where  possession  was  not  received  from 
him,  see  note,  40  Am.  Dec.  44. 

j  See  also  ante,  12,  104. 

tSee  also  ante,  42,  120  ;  pest,  715. 


Under  the  act  of  February  27,  :885,  im- 
posing a  penalty  for  the  refusal  of  a  railway 
company  to  deliver  freight  upon  payment 
or  tender  of  charges  due,  as  shown  by  the 
bill  of  lading,  the  entire  amount  of  freight 
charges  for  a  single  sliipment  must  be  ten- 
dered before  any  part  of  the  goods  can  be 
demanded.  St.  Louis,  A.  &*  T.  R.  Co.  v. 
Johnson,  45  Am.  &*  Eng.  R,  Cas.  381,  53  Ari: 
282,  13  S.  W.  Rep.  1096. 

A  carrier  pleaded  a  lien  for  tolls  as  a 
reason  for  non-delivery  of  goods,  to  which 
plaintiff  replied  that  he  was  ready  and  willing, 
and  had,  within  a  reasonable  time,  offered 
to  pay  the  tolls,  and  requested  delivery ; 
but  defendants  neglected  and  refused  to  de- 
l./er,  and  thereby  discharged  plaintiff  from 
tendering  the  tolls.  Held,  bad  on  demur- 
rer. White  v.  Canadian  Pac.  R.  Co.,  6 
Alan.  169. 

The  rule  that  to  entitle  the  consignee  to 
the  possession  of  the  goods  he  must  pay  or 
tender  to  the  carrier  the  legal  charges  for 
their  carriage,  has  no  application  in  an  ac- 
tion against  the  carrier  for  the  conversion 
of  the  goods.  Baltimore  &^  O.  R.  Co.  v. 
O'Donnell,  49  Ohio  St.  489,  32  N.  E.  Rep. 
476. 

291.  Power  of  cou.siK'nortocliange 
consignee.*— A  shipper  has  a  right  to 
change  the  destination  while  goods  are  in 
transitu,  and  may  order  them  delivered  to 
a  different  consignee,  and  the  carrier  being 
notified  must  deliver  accordingly.  And 
where  the  carrier  is  notified  of  such  change 
before  the  first  consignee  has  obtained  pos- 
session, the  latter  obtains  no  lien  on  the 
goods,  though  he  may  have  a  general  bal- 
ance on  account  against  the  shipper. 
Strahorn  v.  Union  S.  Y.  &>  T.  Co.,  43  ///. 
424.— Following  Lewis  v.  Galena  &  C.  U. 
R.  Co.,  40  111.  281. 

A  consignor  of  goods,  after  they  have 
passed  from  the  hands  of  the  railroad  com- 
pany with  which  the  contract  of  affreight- 
ment was  made  into  the  hands  of  another 
company,  has  the  same  right  to  change 
their  destination  while  in  transitu,  by  tak- 
ing a  new  bill  of  lading,  as  if  the  first  com- 
pany had  a  continuous  line  to  the  place  of 
destination.  Such  new  bill  of  lading  is  valid, 

*  Change  in  destination  of  freight  by  consignor 
or  consignee.  See  note,  23  Am.  &  Eng.  R.  Cas. 
683.     See  also /r,(/.  309. 

Orders  to  carrier  for  delivery  of  goods  to 
third  person.  See  note,  21  Am.  &  Eng.  R.  Cas. 
86. 
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when  called  in  question  between  a  bona-fide 
holder  and  one  claiming;  a  lien  by  virtue  of 
an  attaciiment.  Sut/nrlinid  v.  Second  Nat. 
Bank,  6  Am.  6-  En^^.R.  Las.  368,  78  Ky.  250. 
— Distinguishing  Childs  v.  Digby,  24  Pa. 
St.  23. 

21)2.  Burden  on  carrier  to  excuse 
non-delivery.*— The  burden  of  proof  is 
uptjn  the  company  to  sliow  an  excuse  for 
non-delivery  of  property  which  it  is  proved 
to  liave  received  for  transportation.  Chap- 
man V.  New  Orleans,  J.  &*  G.  N.  R.  Co.,  21 
La.  Ann.  224, 

And  an  agreed  statement  of  facts  will  be 
taken  most  strongly  against  him.  Iscnberg 
v.  St.  Louis  6-    V.  Anchor   Line,    13  Mo. 

Apfi.^xS. 

2)>».  Penalty  for  failure  to  deliver 
under  Texas  statnte.f — Section  24,  art. 
16,  of  the  constitution  refers  to  only  such 
fines  and  forfeitures  as  under  the  law  may 
accrue  to  the  public,  and  has  no  application 
to  such  sums  as  under  the  statute  may 
inure  to  the  benefit  of  a  citizen  for  wrong 
done  to  himself,  the  extent  of  recovery 
alone  being  regulated  by  statute.  Without 
reference  \.o  the  statute,  a  party  whose  goods 
are  detained  without  necessity  therefor, 
after  the  payment,  or  tender  of  payment,  of 
the  carriage  price  as  evidenced  by  the  bill 
of  lading,  has  cause  of  action  against  the 
railroad.  The  statute  simply  provides  the 
measure  of  damage.  Houston  &*  T.  C.  R, 
Co.  V.  Harry,  1 8  Am.  &^  Eng.  R.  Cas.  502, 63 
Tex.  256. 

Whether  the  Texas  act  of  May  6,  1882, 
§  3,  prescribing  a  penalty  upon  any  railway 
company  refusing  to  deliver  freight  upon 
payment  or  tender  of  the  freight  charges,  as 
due  by  the  bill  of  lading,  be  remedial  or 
irider  it  is  strictly  stat- 
'!  z  iway  the  ordinary 
deliver  goods,  but 
.1  a'  one;  but  in  order 
<■•  enalty  a  plaintiff 
!v  within  the  pro- 
Sc/i/oss  V.  Atchison,  T. 
&*  S.  F.  R.  Co.,  85  Tex.  601,  22  S.  IV.  Rep. 
1014. 

Under  the  above  statute  the  measure  of 
damages  is  fixed  by  the  statute,  i.e.,  the 
amount  of  freight  due  as  shown  by  the  bill 
of  lading  for  each  day  that  the  goods  are 
detained,  and  in  order  to  recover  under  the 

*See  also  <z»/^,  210. 
\  See  also  ante,  213. 
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statute  the  petition  must  set  out  the  amount 
due  under  the  bill  of  lading;  otherwise  it  is 
insufficient.  Sch/oss  v.  Atchison,  T.  &•  S. 
F.  R.  Co.,  85  Tex.  601,  22  6'.  \V.  Rep.  1014. 
The  defendant  company  refused  to  deliver 
to  the  plaintiff  certain  goods  consigned  to 
him,  without  a  surrender  of  the  bill  of  lad- 
ing. The  goods  had  been  hauled  over 
several  connecting  lines,  and  tlie  freiijht 
charges  as  shown  by  the  way-bill  were 
greater  than  those  shown  in  the  bill  of  lad- 
ing. The  company  gave  as  a  reason  for  its 
refusal  to  deliver  the  goods  except  upon  a 
surrender  of  the  bill  of  lading,  that  such  bill 
of  lading  was  useful  to  it  in  making  settle- 
ment of  the  freight  with  the  other  roads. 
In  an  action  to  recover  the  statutory  penally 
for  the  refusal  to  deliver  the  goods — held, 
that  the  plaintiff  is  entitled  to  recover,  not- 
withstanding a  custom  requiring  a  surrender 
of  the  bill  of  lading.  Dwyer  v.  Gulf,  C.  &* 
S.  F.  R.  Co.,  32  Am.  6-  Eng.  R.  Cas.  461,  69 
Tex.  707,  7  S.  IV.  Rep.  504. 

294.  Measure  of  daniag^es  for  fail- 
ure to  deliver  grain  at  elevator.— 
In  a  simple  action  on  the  case,  without  ref- 
erence to  the  statute,  against  a  railway  for 
not  delivering  grain  shipped  in  bulk  to  a 
particular  warehouse,  the  measure  of  dam- 
age is  the  necessarj'  cost  of  moving  the  cars 
to  the  place  required.  If  the  suit  is  under 
the  statute  the  depreciation  in  the  price  of 
the  grain  may  be  considered.  Chicago  &• 
N.  IV.  R.  Co.  V.  Stanbro,  87  ///.  195,  18  Am. 
Ry.  Rep.  180. 

b.  Where  Goods  are  Attached  or  Taken 
Under  Other  Legal  Process.* 

295.  When  seizure  relieves  car- 
rier from  liability.! — Seizure  under 
legal  process,  like  the  act  of  God,  will  ex- 
cuse the  common  carrier  from  delivering 
goods  intrusted  to  his  care  for  shipment. 
Mac  Vcagh  v.  Atchison,  T.  &-  S.  F.  R.  Co.,  18 
Am.  &>  Eng.  R.  Cas.  651,  3  A'.  Mex.  .\os„  5 
Pac.  Rep.  457.  Savannah,  G.  &•  N.  A.  R. 
Co.  V.  Wilcox,  48  Ga.  432,  1 1  Am.  Ry.  kep. 
375. — Followed  in  Jewett  v.  Olsen,  42 
Am.  &  Eng.  R.  Cas.  435,  18  Oreg.  419. — 
Jewett  V.  Olsen,  42  Am.  &»  Eng.  R.  Cas.  435, 

18  Oreg.  419,  23  Fac.  Rep.  262.— FOLLOW- 

*  See  also  aM/<r,  27,  100,  161. 

t  Attachment  of  goods  in  hands  of  carrier,  see 
note,  14  Am.  &  Eng.  R.  Cas.  709. 

Seizure  of  goo<l5  under  process,  non-delivery, 
see  notes,  18  Am.  &  Eng.  R.  Cas.  656,  13  L.  R. 
A.  35. 
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INC.  Savannah,  G.  &  N.  A.  R.  Co.  v.  Wil- 
cox, 48  Ga.  433.  Quoting  Ohio  &  M.  R. 
Co.  V.  Yohe,  51  Ind.  184. — Pingree  v.  De- 
troit, L.  &^  N.  R.  Co.,  66  Mich.  143.  gWest. 
Kcp.  703,  33  N.  W.  Rep.  298. 

Whatever  may  be  a  carrier's  duty  to  resist 
a  forcible  seizure  without  process,  he  can- 
not be  compelled  to  assume  that  regular 
process  is  illegal,  and  to  accept  all  the  con- 
sequences of  resisting  officers  of  the  law. 
If  he  is  excusable  for  yielding  to  a  public 
enemy  he  cannot  be  at  fault  for  yielding  to 
actual  authority  what  he  may  yield  to 
usurped  authority.  Pingree  v.  Detroit,  L. 
Gf'  N.  R.  Co.,  66  Afic/i.  143,  9  West.  Rep.  703, 
33  N.  W.  Rep.  298. 

A  carrier  will  not  be  held  liable  in  dam- 
ages for  permitting  the  property  of  his  bailor 
to  be  taken  out  of  his  custody  upon  a  writ 
issued  under  a  statute  which  is  subsequently 
decided  to  be  unconstitutional.  He  is  not 
bound  to  know  that  it  is  unconstitutional. 
McAlister  v.  Chicago,  R.  I.  &>  P.  R.  Co.,  7 
Avi.&'Eng.  R.  Cas.  373,  74  Mo.  351.— Dis- 
tinguished IN  Robinson  v.  Memphis  &  C. 
K  Co.,  16  Fed.  Rep.  57. 

The  fact  that  goods  were  taken  from  the 
possession  of  the  carrier  by  one  having  title 
paramount  to  that  of  the  consignor  is  a 
good  defense  to  an  action  by  the  consignee 
or  indorsee  of  the  bill  of  lading  for  the  non- 
delivery of  the  property.  National  Ranh  v. 
Chicago,  B.  &>  N.  R.  Co.,  44  Minn.  224,  46 
N.  IV.  Rep.  342,  560. 

A  common  carrier  cannot  of  his  own  mo- 
tion set  up  title  in  another  as  a  reason  for 
not  delivering  the  goods  to  the  shipper  or 
consignee.  But  when  such  carrier,  upon 
demand  made  or  suit  brought  by  the  real 
owner,  delivers  the  goods  to  him,  such  de- 
livery will  constitute  a  defense  to  an  action 
brought  to  recover  the  value  of  the  goods, 
brought  by  the  shipper  or  his  consignee. 
Rosfitficld  V.  Express  Co.,  i   Woods  {U.  S.) 

I3>- 

290.  When  not.— If  a  carrier  of  goods 
allow  an  officer  to  take  possession  of  the 
same,  he  cannot  defend  againstan  action  by 
the  owner  for  their  conversion,  unless  he 
shows  that  the  officer  had  a  legal  right  to 
take  the  property  by  virtue  of  his  writ. 
GiMons  V.  Farwell,  63  Mich.  344,  29  N.  W. 
Rep.  855. 

Where  a  common  carrier  surrenders  mules 
ill  transportation  to  a  person  who  exhibits 
only  a  telegram  from  a  sheriff  directing 
him  to  seize  the  mules  under  a  writ  of  at- 


tachment, alleged  to  be  in  the  jherifT's  hands, 
the  carrier  will  be  liable  to  the  shipper  in 
damages,  for  negligence,  whether  there  be 
a  contract  in  limitation  of  such  a  liability  or 
not.  And  the  liability  will  not  be  released 
by  the  subsequent  apjiearance  of  the  shei  ift 
and  his  actual  levy  of  the  attachment  on  the 
mules.  Nickey  v.  St.  Louis,  I.  M.  &•  S.  R. 
Co.,  35  Mo.  App.  79. 

It  is  no  defense  to  m\  action  agamst  a 
common  carrier  for  breach  of  his  contract 
to  deliver  goods,  that  they  were  taken  from 
him  by  an  officer  under  an  attachment 
against  a  person  who  was  not  their  owner. 
Edwards  v.  White  Line  Transit  Co.,  104 
Mass.  159, 

Where  goods  are  attached  while  in  the 
hands  of  a  carrier,  but  not  taken  out  of  its 
custody,  a  subsequent  dissolution  of  the  at- 
tachment makes  it  the  duty  of  the  carrier  to 
transport  the  goods  according  to  the  origi- 
nal contract.  It  might  be  otherwise  if  the 
officer  had  taken  the  goods  out  of  the  cus- 
tody of  the  carrier.  Faust  v.  South  Caro- 
lina R.  Co.,  8  So.  Car.  118. 

The  properly  of  the  plaintifT,  while  law- 
fully in  the  possession  of  the  defendant  as  a 
common  carrier,  was  seized  unlawfully  by 
an  officer  without  any  warrant  or  legal  pro- 
cess, nor  was  any  afterwards  obtained.  Held, 
that  the  officer  was  a  trespasser,  and  that 
the  common  carrier  was  liable  in  the  same 
manner  as  if  it  had  allowed  any  other  tres- 
passer to  take  the  property  out  of  its  cus- 
tody. Me.  Rev.  St.,  c.  30,  §  12,  which  im- 
poses a  penalty  for  killing,  destroying,  or 
having  in  possession  during  certain  portions 
of  the  year  "  more  than  one  moose,  two 
caribou,  or  three  deer,"  does  not  apply  to 
common  carriers  in  the  performance  of  their 
duties.  Bennett  v.  American  Exp.  Co.,  49 
Ant.  &^  Eng.  R.  Cas.  56,  83  Me.  236,  22  Atl. 
Rep.  159. 

To  a  declaration  against  a  carrier  for  non- 
delivery of  goods,  defendants  pleaded  that 
the  goods  had,  prior  to  the  delivery  to  the 
carrier,  been  forfeited  to  the  crown  ic-  non- 
payment of  customs  dues.  Held,  not  a  valid 
defense.  White  v.  Canadian  Pac.  R.  Co.,  6 
Man.  169. 

297.  Duty  to  give  notice  of  tlie 
seizure. — A  common  carrier  is  excused 
from  liability  for  not  carrying  and  deliver- 
ing goods  when,  without  any  act,  fault,  or 
connivance  on  the  part  of  the  carrier,  they 
are  seized  by  virtue  of  legal  process  and 
taken  out  of  his  possession.    But  he  should 
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give  immt'liate  notice  to  the  persons  inter- 
ested, of  the  i.';izure.  0/i:'o  &*  M,  K.  Co.  v. 
Yoke,  51  Ind.  181.— Followed  in  The  M. 
M.  Chase,  37  Fed.  Rep.  708.  Quoted  in 
Jewctt  V.  Olscn,  42  Am.  &  Eng.  K.  Cas.  435, 
18  Oreg.  \\().—liliven  v.  Hudson  River  R. 
Co.,  36  A',  y.  403  ;  ajjiri'tiiii;  35  Darb.  188. — 
Ai'l'l.iKi)  IN  Kobinson  7/.  Memphis  &  C.  R. 
Co.,  16  Fed.  Rep.  57.  Followkd  in  The 
M.  \j.  Ciiasc,  37  Fed.  Rep.  708;  Livingston 
V.  Miller,  48  Hun  (N.  Y.)  232, 16  N.  Y.  S.  R. 
7 1  .^Jcwi'tt  V.  Olsen,  42  Am.  &>  Eng.  R.  Cas. 
435,  18  Onx.  419,  23  Pac.  Rep.  262. 

The  object  of  the  statute  is  to  relieve 
railroad  comi)anies  and  other  carriers  from 
tile  duty  of  defending  suits  against  property 
intrusted  to  tlieir  care  after  such  notice. 
Lemont  v.  New  York,  L.  E.  Sf  W.  R.  Co., 
28  Fed.  Ri'p.  920. 

Ii98.— I>iity  of  owner  to  defend 
afH'r  notice. — If  property  in  the  hands  of 
a  common  carrier  is  seized  under  legal  pro- 
cess, and  the  owner  has  timely  knowledge 
thereof,  the  carrier  has  a  right  to  presume 
that  such  owner  will  take  the  proper  steps 
in  the  premises  without  formal  notice  frorp 
him.  In  such  a  case  the  negligence  or 
laches  of  the  owner,  if  it  does  not  occasion 
the  loss,  so  far  contributes  towards  it  that 
he  must  bear  the  burden  of  it ;  and  he  can- 
not be  heard  to  attribute  the  fault  to  an- 
other. Mac  Veagh  v.  Atchison,  T.  &^  S.  F. 
R.  Co.,  18  A/It.  &>  Eng.  R.  Cas.  651,  3  A^. 
il/<a-.  205,  5  J'ar.  Rep.  457. 

A  carrier  of  goods  which  have  been  seized 
under  legal  process  has  a  right  to  presume 
that  both  consignor  and  consignee,  to 
wiiom  it  has  given  notice  of  such  seizure, 
and  who  have  made  no  reply  and  taken  no 
further  notice  of  the  proceedings,  have 
abandoned  tlie  property,  and  such  facts  and 
notice  will  justify  the  carrier  in  making  no 
<iefense  to  such  seizure.  Savannah,  G.  &» 
N.  A.  R.  Co.  V.   Wilcox,  48  Ga.  432. 

The  plaintid  shipped  a  quantity  of  house- 
hold goods  from  Chicago,  by  way  of  de- 
fendant's railway,  to  Atchison,  Kan.  In  an 
action  to  recover  the  value  of  said  goods 
for  the  failure  of  defendant  to  transport 
them  to  their  destination,  the  jury  returned 
a  special  verdict,  finding  that  subsequent  to 
the  shipment  the  plaintiff's  husband  called 
at  defendant's  office  in  Muscatine,  Iowa, 
with  the  bill  of  lading  in  his  possession,  to 
order  the  delivery  of  said  goods  at  Mus- 
catine instead  of  Atchison,  and  was  then 
notiried  by  defendant  that  the  goods  had 


been  taken  from  its  possession  in  Chicago 
in  a  writ  of  attachment,  and  that  this  notice 
to  plaintifl's  husband  was  given  in  time  to 
assert  plaintifl's  right  and  title  to  the  goods 
before  the  goods  were  sold  under  the  attach- 
ment proceedings.  Held,  that  defendant's 
motion  for  judgment  upon  the  special  find- 
ings, notwithstanding  the  general  verdict, 
ought  to  have  been  sustained.  Furman  v. 
Chicago,  R.  I.  &•  P.  R.  Co.,  45  Am.  &*  Eng. 
R.  Cas.  385.  81  Iowa  540,  46  N.  IV.  Rep. 
1049 ;  former  appeals,  6  Am.  &•  Eng.  R.  Cas. 
280,  57  Iowa  42,  10  N.  W.  Rep.  272,  62  loaua 
395,  17  N.  IV.  Rep.  598,  23  Am.  &^  Eng.  R. 
Cas.  730,  68  Iowa  2 1 9,  26  N.  IV.  Rep.  83. — 
Distinguished  in  Robinson  v.  Memphis  & 
C.  R.  Co.,  16  Fed.  Rep.  57. 

299.  Sciznre  by  public  nntliority— 
Intoxicnting  liquors.  —  As  a  general 
rule,  a  common  carrier  is  not  liable  for  the 
loss  of  goods  if  they  be  taken  from  his  pos- 
session by  legal  process  against  the  owner, 
or  if,  without  the  fault  of  the  carrier,  they 
have  become  obnoxious  to  the  police  regu- 
lations of  the  state  and  are  seized  and  de- 
stroyed under  their  authority ;  but  to  pro- 
tect the  carrier  in  such  cases  it  is  necessary 
that  the  seizure  be  made  without  his  pro- 
curance  or  connivance,  that  the  proceeding 
or  process  under  which  it  is  made  appear  to 
be  valid,  and  that  the  carrier  give  prompt 
notice  of  the  seizure  to  the  owner.  Balti- 
more &>  O.  R.  Co.  v.  O'Donnell,  49  Ohio  St. 
489,  32  A^.  E.  Rep.  476. 

Mass.  Gen.  St.  ch.  86,  §  28,  as  re-enacted  in 
1889,  ch.  415,  §§  30,  65,  prohibiting  the  sale 
of  intoxicating  liquors  directly  or  indirectly, 
except  as  authorized  in  that  chapter,  applies 
to  sales  by  officers  under  attachment  or  ex- 
ecution, and  therefore  an  attachment  of 
liquors  while  in  the  hands  of  a  common 
carrier  is  illegal  and  the  officer  is  a  tres- 
passer. Kiff  v.  Old  Colony  &*  A\  R.  Co., 
117  Mass.  591. 

When  a  carrier  is  sued  for  a  failure  to  de- 
liver liquors  it  cannot  defend  on  the  ground 
that  they  were  attached  and  taken  from  him 
by  an  officer  against  his  will  and  without 
his  fault,  where  it  appears  that  the  goods 
were  not  liable  to  attachment,  and  the  of- 
ficer making  the  attachment  a  mere  tres- 
passer. I^if  V.  Old  Colony  &•  JV.  R.  Co.,  117 
Mass.  591. 

Liquors  were  shipped  by  a  carrier  from 
New  York  to  Maine,  and  while  in  the  car- 
rier's hands  were  seized  by  an  officer  as 
liquors  intended  for  sale  in  violation  of  the 
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laws  of  that  state,  and  were  declared  for- 
feited and  destroyed.  The  carrier  gave 
regular  notice  of  the  seizure  to  the  owners. 
Held,  that  t^e  seizure  and  destruction  being 
in  conformity  to  the  laws  of  that  state,  the 
carrier  was  relieved  from  further  liability. 
Wells  V.  Maine  Steamship  Co.,  4  Cliff.  {U. 
5.)  228. 

A  railway  company  is  justified  in  refusing 
to  hand  over  goods  to  one  claiming  to  be 
the  owner  if  it  has  been  intrusted  with  such 
goods  by  the  police,  who  have  taken  pos- 
session of  them  for  the  purpose  of  prosecut- 
ing a  person  charged  with  theft.  Tyler  v. 
London  <S-  S.  IV.  A\  Co.,  1  CGr-E.  285. 

300.  Carrier  nut  bound  to  resist 
oflleer,  nor  remove  goods,  to  prevent 
seizure. — It  is  not  the  duty  of  a  common 
carrier  to  keep  his  doors  locked  and  to  re- 
fuse entrance  to  a  sherifT  who  comes  to 
seize  property  in  the  possession  of  the 
carrier,  if  the  sheriff  have  legal  process. 
Savannah,  G.  6^  N.  A.  R.  Co.  v.  Wilcox,  48 
Ga.  432,  II  Am.  Ky.  Rep.  375. 

It  is  not  the  duty  of  a  common  carrier  to 
remove  goods  committed  to  him  in  order  to 
prevent  their  being  subjected  to  an  attach- 
ment levy.  Mac  Veagh  v.  Atchison,  T.  &^  S. 
F.  R.  Co.,  iZ  Am.  &>  Eng.  R.  Cas.  651,  3  iV. 
Me.Y.  205,  5  Rac.  Rep.  457. 

301.  Cnrrier  not  bound  to  sur- 
render goods  to  a  mortgagee.* — A 
common  carrier  who  has  received  goods  for 
transportation  from  one  person,  and  given 
him  a  bill  of  lading  therefor,  is  not  liable 
for  conversion,  upon  refusal  to  surrender 
the  goods  to  a  mortgagee  of  the  shipper, 
who  claims  that  the  condition  of  the  mort 
gage  has  been  broken  and  that  he  is  there- 
fore the  true  owner,  where  the  goods  were 
not  seized  or  demanded  under  any  legal 
process.  (Pope,  J.,  dissenting.)  A'ohn  v. 
Richmond  &>  D.  R.  Co.,  55  Am.  &■'  Eng.  R. 
Cas.  675,  37  So.  Car.  \,  16  S.  E.  Rep.  376. 

302.  Goods  cannot  be'attacbed  for 
vendor's  debts.— A  railroad  receiving 
freight  from  a  vendor  consigned  to  the 
vendee  is  the  agent  of  the  latter  and  liable 
to  him  only  for  its  safe  delivery.  The  ven- 
dor having  no  further  authority  over  it 
except  the  right  of  stoppage  in  transitu,  it 
cannot  be  attached  for  his  debt.  Louisville 
&*  N.  R.  Co.  V.  Spaulding,  {Ky.)  22  Am.  «S- 
Eng.  R.  Cas.  418. 

*  Duty  and  liability  of  company  when  adverse 
claim  is  set  up  to  property  received  for  trans- 
portation, see  note,  34  Am.  St.  Rep.  731. 


7.  Conversion  of  Goods.* 

303.  What  Is  a  conversion.— When 

a  carrier  refuses  to  deliver  goods  to  the 
owner  except  upon  a  condition  which  is 
unreasonable,  this  is  equivalent  to  an  ab- 
solute refusal,  and  constitutes  a  conversion. 
Loeffler  v.  Keokuk  N.  L.  Packet  Co.,  7  Mo. 
App.  185. 

Common  carriers  deliver  property  at  their 
peril,  and  must  take  care  that  it  is  delivered 
to  the  right  person,  for  if  the  delivery  be  to 
the  wrong  person,  either  by  an  innocent 
mistake  or  through  fraud  of  others,  they 
will  be  responsible,  and  the  wrongful  deliv- 
ery will  be  treated  as  a  conversion.  Mc- 
Entce  v.  New  Jersey  Steamboat  Co.,  45  A^.  Y. 
34,  6  Am.  Rep.  28.— Quoted  in  Houston  «& 
T.  C.  R.  Co.  V.  Adams,  49  Tex.  T\%.—Claflin 
v.  Boston  &•  Z,.  R.  Co.,  7  Allen  (Mass.)  341. 
Scheu  V.  Erie  R.  Co.,  10  Nun  (N.  Y.)  498. 
Hall  v.  Boston  &•  W.  R.  Ct>.,  14  Allen  (Mass.) 
439- 

When  parties  ship  fruit-trees  to  a  point 
to  their  own  address,  the  carrier  is  not 
authorized,  either  at  common  law  or  by  the 
statute,  to  place  the  trees  in  the  hands  of 
a  stranger,  with  directions  to  him  to  sell 
enough  of  them  to  pay  the  charges  of  trans- 
portation ;  and  if  he  does  he  will  be  liable  in 
trover  to  the  owners.  Indianapolis  &*  St. 
L.  R.  Co.  v.  Herndon,  81  ///.  143. 

Where  a  railway  company  parts  with 
goods  which  it  holds  as  bailee  for  the  plain- 
tiffs upon  the  unauthorized  order  of  G.,and 
shortly  afterwards  plaintiff  sends  a  delivery 
order  for  the  same  goods  to  T.,  who  in- 
dorses it  to  G.,  who  lodges  it  with  the  com- 
pany to  cover  the  previous  delivery,  the 
company  has  been  guilty  of  conversion,  but 
the  plaintiffs  can  recover  only  nominal  dam- 
ages. Hiort  v.  London  &■>  N.  W.  R.  Co.,  L. 
R.  4  Ex.  D.  188,  48  L.  J.  Ex.  D.  545,  40  L. 
T.  674,  27  W.  R.  778  ;  renter  sing  38  L.  T.  424. 

304.  Illustrations.— The  agent  of 
Rhode  Island  cotton  buyers  bought  cotton 
in  Arkansas  and  delivered  it  to  a  carrier, 
which  was  by  mistake  sent  to  wrong  parties 
in  Maine,  and  there  delivered  by  a  connect- 
ing road.    Upon  being    informed    of    the 

*  Action  for  conversion  of  goods  by  carrier. 
Improper  delivery,  see  55  Am.  &  E.NG.  R.  Cas. 
674,  absti: 

Carriers  of  perishable  goods.  Action  for  loss 
as  for  a  conversion.  Admissibility  of  evidence 
of  conversation  at  ttie  time  of  shipment  as  to 
how  long  it  would  take,  see  35  Am.  &  Eng.  R. 
Cas.  656,  ubstr.     See  also  ante,  159- 104. 
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mistake  the  Arkansas  carrier  agreed  to 
liave  tlic  cotton  forwarded  to  tlie  proper 
owners,  and  gave  tlie  agent  a  through  bill 
of  lading,  who  drew  on  his  principals  f(jr 
the  price,  on  the  laith  of  the  biii  of  lading, 
which  draft  was  paid.  The  panics  in  Maine 
refused  to  sunemlcr  the  cutlon.  //M, 
tlial  an  action  nii^;ht  liave  been  maintained 
against  the  last  carrier  which  wronglully 
delivered  the  cotton  ni  Maine,  orthe  [uirties 
there  receiving  ii,  but  the  purchasers  might 
waive  tliis  right,  and  maintain  an  action 
against  tlie  Arkansas  carrier.  .S'/.  Loit/s  &^ 
I.  M.  A.  Co.  V.  J.anud,  6  Am.  &^  Eng.  K. 
Las.  436,  103  ///.  2^)i. 

Dutiable  oK  was  shipped  from  a  foreign 
country  into  tlie  United  Slates,  marked  to 
the  consignees  in  care  of  one  C.  It  ap- 
peared that  C's  only  duties  were  to  attend 
to  payment  of  the  custom-house  duties, 
which  was  known  to  the  carriers.  The 
consignees  not  behig  at  once  found,  the 
carrier  delivered  the  oil,  by  direction  of  C, 
to  third  parties  under  a  mistaken  supposi- 
tion that  they  owned  it.  HeU,  that  the 
carrier  was  liable  as  for  a  conversion.  Claf- 
liii  V.  lioston  (S-  L.  R.  Co.,  7  Allen  (A/ass.) 
341. — Not  foi.i.oweu  in  Bush  v.  St.  Louis, 
K.  C.  &  N.  R.  Co.,  3  Mo.  App.  62. 

The  owners  of  a  quantity  of  hop  poles 
contracted  witli  defendant  for  their  carriage 
by  water,  on  a  steamboat  owned  by  him,  to 
Detroit,  and  on  the  arrival  of  the  vessel  the 
master  delivered  the  poles  to  a  third  party 
without  the  consent  of  the  consignees  or 
consignor.  Held,  that  such  delivery  was  a 
tortious  one,  and  must  be  regarded  as  con- 
version of  the  property  by  defendant. 
Gibbons  v.  Farwell,  63  Mich.  344,  29  A^.  W. 
Rep.  855. 

By  a  mistake  of  the  plaintiffs,  a  lot  of 
hides  were  carried  by  the  defendant's  ser- 
vants to  his  tannery,  and  there  appropriated 
and  used  for  his  benefit.  Before  the  con- 
version the  defendant  had  notice  from  the 
plaintiffs  that  the  hides  were  claimed  as 
the  property  of  another  person ;  but  no 
proof  of  the  ownership  was  produced.  In 
trover  for  the  hides — //^A/ that  this  amounted 
to  a  conversion,  and  that  defendant  was  not 
entitled  to  an  instruction,  to  the  effect  that 
he  was  not  liable  unless  before  the  conver- 
sion he  had  reasonably  satisfactory  proof 
that  the  hides  were  not  his.  Cheshire  R. 
Co.  v.  Foster,  ^i  N.  H.  490. 

Goods  part  of  which  were  in  payment  of 
a  loan  were  delivered  by  a  firm  to  a  car- 


rier, consigned  to  plaintilTs,  who  advanced 
money  on  the  other  part,  invoices  ol  whicn 
were  forwarded  to  them  through  the  posi- 
(jllice.  While  the  goijds  were  in  the  hands 
(jf  the  carrier,  a  nieniher  of  tlie  lirm,  for 
his  iniiividual  beneht,  but  in  the  name 
ol  the  lirni,  changed  the  destination  of  the 
goods,  and  the  carrier  deliver'jd  them  ac- 
cordingly. J/iid,  that  the  title  to  the  goods 
vested  in  plaintills  when  they  were  deliv- 
ered to  tiie  carrier,  and  it  was  legally 
chargeable  with  knowledge  0/  their  v(!sted 
rights,  and  was  liable  as  for  a  convcision. 
Jhiiliy  V.  Hudson  River  R.  Co.,  49  N.  Y,  70, 
3  Am.  Ry.  Ri'p.  31 8. 

itOo.  Aft  not  unioiiiitiii};  to  a  coii- 
vvrNioii. — To  constitute  a  conversion  of 
goods  by  a  carrier  there  must  be  a  wrong- 
ful disposition  or  withholding  thereof;  a 
mere  non-delivery  will  not  sufTice,  nor  will 
a  refusal  to  deliver  on  demand,  if  the  goods 
have  been  lost  through  negligence  or  have 
been  stolen.  Magnin  v.  Dinsmorc,  70  N, 
V.  410  ;  reversing  \o  J.  &^  S.  16. 

If  the  demand  upon  a  carrier  for  goods  is 
by  a  person  entitled  to  receive  them,  and  a 
refusal  to  deliver  is  absolute  and  unquali- 
fied, there  is  sulTicient  pnjof  of  a  conver- 
sion; but  if  the  refusal  be  qualified,  then 
the  question  is  whether  the  qualification  is 
reasonable;  and  if  reasonable,  and  made  in 
good  faith,  it  is  no  evidence  of  a  conver- 
sion. McEntee  v.  New  Jersey  Steamboat 
Co.,  45  N.  V.  35,  6  Am.  Rep.  28. 

The  owner  of  goods  lying  in  a  depot  de- 
manded them  of  the  company,  but  the 
agent  in  charge,  through  inadvertence  sup- 
posing them  not  to  have  arrived,  so  stated, 
and  failed  to  deliver  them,  //eld,  not  to  be 
a  conversion.  Louisville  <S^»  A',  /i',  Co.  v. 
Campbell,  7  //eisk.  {Tenn.)  253,  12  Am.  /iy. 
Rep.  490. 

Where  goods  are  transported  by  a  rail- 
road company,  and,  upon  their  reaching  the 
place  of  destination,  stored  at  a  warehouse 
at  the  expense  of  the  owner,  without  actual 
notice  of  their  arrival,  under  a  newspaper 
publication  that  all  articles  not  removed 
within  a  given  time  will  be  thus  disposed 
ot~held,  that  such  erroneous  delivery, 
notwithstanding  it  made  the  party  charge- 
able for  all  the  loss  and  injury  resulting 
therefrom, 'still  did  not  of  itself  amount  to 
a  conversion  of  the  property ;  and  that  to 
maintain  trover  a  demand  and  denial  were 
necessary.  Rome  R.  Co.  v.  Sullivan,  14  Ga. 
277. 
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300.  When  trover  will  Ho— Veiuio. 

—Trover  will  lie  (or  the  conversion  of  a 
cliultt'l,  by  the  owner  against  a  carrier,  where 
the  latter  refuses  to  deliver  it,  on  deniaiid, 
until  a  lur>,'er  sum  is  paid  for  transportation 
tlian  had  been  agreed  upon  ;  and  interest 
may  be  recovered  from  the  lime  of  the  de- 
mand. Nortlwrn  fransp.  Co.  v.  Sillick,  52 
///.  249.— UisTiNdUisHKL)  IN  Illinois  C.  K. 
Co.  7/.  Cobb,  72  111.  148. 

It  is  the  duty  of  a  conjmon  carrier  to  de- 
liver goods  to  the  consij^nce  at  the  place  of 
destination  named  in  the  bill  of  lading,  and 
for  a  wrongful  delivery  it  is  liable  in  trover. 
St.  Louis  &^  T.  II.  K.  Co.  v.  Rose,  20  ///. 
App.  670. 

A  demand  by  the  consignee  and  refusal 
by  the  defendant  to  deliver  the  goods  would 
be  a  conversion  for  which  trover  would  lie  ; 
and  the  county  where  such  demand  and  re- 
fusal occurred  would  be  tiie  proper  venue  of 
the  action.  liini  v.  Georgia  A\  Co.,  27  ^m. 
&^  Eng.  A\  Cas.  39,  72  Ga.  655. 

307.  When  previous  demand  is 
nccoMsarj'.* — If  a  carrier  fails  to  deliver 
goods  for  other  causes  than  non-payment 
of  freight,  no  demand  or  tender  of  charges 
is  necessaiy  in  order  to  maintain  an  action 
for  conversion.  Wiggin  v.  Boston  &*  A,  H. 
Co.,  120  Mass.  201. 

It  is  the  duty  of  the  carrier  to  deliver 
goods  to  the  consignee  or  ills  assigns,  and 
he  must  at  his  peril  deliver  them  to  the  true 
owner ;  and  a  previous  demand  is  not  nec- 
essary to  enable  the  truf;  owner  to  maintain 
an  action  against  the  carrier  for  non-delivery 
and  conversion.  Missouri  I'ac.  E.  Co.  v. 
Heidenheimer,  82  Tex.  195,  17  S.  VV.  Rep. 
608.    Fulton  v.  Ly decker,   17  N.    V.  Supp. 

451. 

Where  the  owner  of  goods  demands  them 
from  the  carrier  at  their  place  of  destina- 
tion, and  the  agent  demands  a  greater  sum 
for  transportation  than  had  been  agreed  on, 
the  owner  does  not  waive  the  effect  of  the 
demand  so  as  to  defeat  an  action  for  the 
conversion  of  the  goods  by  agreeing  that 
the  goods  may  remain  in  the  depot  until  he 
could  correspond  with  another  agent  about 
the  overcharge.  Northern  Transp.  Co.  v. 
Sellick,  52  ///.  249. 

To  bring  an  action  for  non-delivery  and 
conversion,  within  the  provisions  of  42  Vic. 
ch.  9,  §  17  (D),  the  goods  must  remain  in 
the  defendant's   possession   for  at  least  a 

*  See  also  ante,  02,  24:3',  post,  701. 


year,  unless  the  tolls  have  been  demanded 
irom  the  persons  liable,  and  payment  re- 
fused or  neglected  (or  six  weeks  after  de- 
mand;  and  though  sub-.section  3  says  noth- 
ing of  a  <lemand,  the  whole  section  must  be 
read  together,  which  shows  a  demand  is 
required.  A  post-card  is  not  a  sutlicient 
demand  unless  it  reached  the  person  to 
wlioMJ  it  was  addressed,  li'ordrn  v.  Ciuin- 
diiin  /'ill.  R.  Co.,  30  .I'hn.  tjr-»  Jiiig.  R.  Ciis. 
127,  13  0/it.  652. 

•'108.  Who  may  maintain  trover.* 
— A  person  holding  "  inspector  tickets  "  of 
wheat,  whether  he  has  the  full  title  thereto 
or  only  a  special  property  therein,  may 
maintain  an  action  against  a  railroad,  as  for 
a  conversi(m,  upon  a  failure  to  deliver  the 
wheat  on  a  proper  demand.  Lewis  v.  St. 
raul  &^  S.  C.  R.  Co.,  20  M/nn.  260.— I'\)l.- 
LOWED  IN  Hurt  7>.  St.  Paul,  M.  &  M.  R.  Co., 
39  Minn.  485,  40  N.  VV.  Rep.  613. 

M.  &  Co.,  at  G.,  bought  a  car-load  of 
v/heat  on  commission  for  C.  They  paid  for 
it  themselves  and  shipped  it  by  defendants' 
railway,  taking  the  railway  receipt  in  their 
own  name  as  consignees.  The  car  was  ad- 
dressed to  the  care  of  C.  at  W.,  M.  &  Co. 
being  aware  that  it  was  intended  to  be 
ground  there  for  C,  and  the  receipt  was 
indorsed  by  them  to  the  order  of  the  C. 
Bank.  Through  this  bank  they  drew  upon 
C.  at  fifteen  days  sight  for  the  price,  with 
their  commission  and  bank  charges,  and 
discounted  the  draft  with  the  receipt  at- 
tached as  collateral  security.  At  W.  the 
wheat  was  delivered  by  defendants,  upon 
C.'s  order,  to  his  brother,  who  had  a  mill 
there.  It  was  mixed  by  him  with  other 
wheat  and  ground,  and  fifty-five  barrels  o* 
flour,  the  equivalent  for  it,  were  delivered  by 
him  to  the  defendants  for  C.  C.  became 
insolvent  before  the  draft  matured,  and  M. 
&  Co.  took  it  up  and  got  the  railway  receipt 
re-indorsed  to  them.  C.'s  assignee,  having 
sued  the  defendants  in  trover  and  detinue 
for  the  flour,  they,  in  privity  with  M.  &  Co., 
denied  the  plaintifl's  right  to  it  and  set  up 
the  title  of  M.  &  Co.  The  case  having 
been  tried  without  a  jury — Acid,  that  M.  & 
Co.,  on  the  re-indorsement  by  the  bank  to 
them,  were  in  as  of  their  former  title,  not 
as  assignees  of  the  bank,  with  the  rights 
given  to  the  latter  by  the  statute  ;  that  their 
rights  must  be  considered  as  if  the  bank 

*  Payment  of  freight  charges  as  condition 
precedent  to  right  to  maintain  trover  for  failure 
to  deliver  goods,  see  note,  21  L.  R.  A.  117. 
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had  never  intervened  ;  and  that  the  de- 
fendants were  entitled  to  set  up  the  title  of 
M.  iSf  Co.  as  a  defense.  Mason  v.  Great 
U'ts/crn  A'.  Co  ,31  (/.  C.  Q.  li.  73. 

ilUlK  ItlRlit  of  coiislKiior  to  Htop 
delivery,  or  to  I'liiiiiKt-  ('oiinIkik'O'*— 
Where  f,'()o(U  are  shipped  to  a  factor  for 
sale  the  shipper  may  at  any  lin)e  hcffne  de- 
livery direct  a  delivery  to  another  party  ; 
but  when  tlu-y  are  consi^jned  to  one  who 
iia-i  advanced  money,  a  delivery  to  a  com- 
mon carrier  amounts  to  a  delivery  to  the 
consij^nee,  and  the  consij^nee  has  a  ri^lit  to 
sell  them  to  reimburse  iiimself;  and  the 
sliippcr  has  no  ri^ht  to  control  tlie  sale  or 
interfere  in  any  way,  except  as  to  any  sur- 
phis  from  the  proceeds  of  sale  that  may 
remain  after  reimljursiny  the  consij^nee  for 
adv.mces  made.  AV/kv/  v.  C/iica^o,  />'.  &* 
Q.  A'.  Co.,  2  III.  A/>p.  iSc— yuoriNG  Brown 
V.  .Mdran,  14  I'et.  (U.  S.)  479. 

A  ship|)er  has  a  rijjlit,  after  the  property 
is  in  the  hands  of  a  carrier,  to  chanj^e  its 
destination  and  order  delivered  to  another 
consij^nee,  although  the  former  consignee 
has  accepted  bills  on  the  strength  of  the 
consignment;  and  if  the  carrier  refuses  to 
deliver  to  the  second  consignee  named,  it  is 
evidence  of  a  conversion  for  which  it  is 
liable.  Lvuu's  v.  Galena  6^  C.  U.  R.  Co., 
40  ///.  281. — DlsTiNOUiSHiNO  Hrown  v. 
M'CJran,  14  Pet.  (U.  S.)  479.— Followed 
IN  Strahorn  v.  Union  S.  Y.  &  T.  Co.,  43  111. 
424. 

After  goods  were  in  the  hands  of  a  car- 
rier the  shipper  sold  them  to  a  third  party, 
and  directed  the  carrier  to  deliver  them  to 
him  instead  of  tlic  original  consignee.  Held, 
that  a  refusal  by  the  carrier  to  deliver  ac- 
cording to  such  directions  rendered  it  liable 
in  trover  at  the  suit  of  the  shipper.  Lewis 
v.  Galena  <S^•  C.  U.  K.  Co.,  40  ///.  281. 

Notice  to  the  agent  of  a  carrier  who,  in 
the  regular  course  of  his  agency,  is  in  the 
actual  custody  of  goods  at  the  time  notice  is 
given,  is  notice  to  the  carrier.  So  a  letter 
by  a  shipper  of  goods  to  the  agent  of  a  car- 
rier who  still  has  control  of  the  goods,  not 
to  deliver  them  to  the  consignee,  and  giving 
sutficient  reasons  therefor,  is  notice  to  the 
carrier;  and  if  they  afterward  be  delivered, 
the  carrier  will  be  deemed  guilty  of  a  con- 
version and  liable  to  the  shipper.  Jones  v. 
Earl,  37  Cal.  630. 

Where  the  shipper  has  given  subsequent 

*  See  also  ante,  201. 


direction  not  to  deliver  to  the  consignee,  and 
the  carrier,  notwithstanding,  delivered  the 
goods  to  the  consignee,  aiul  in  consequence 
therefjf  the  consignor  sues  and  obtains  a 
judgment  against  the  carrier  in  another 
stale  for  a  misdelivery  of  the  goods,  this 
will  not  avail  in  a  suit  by  the  carrier  against 
the  consignee.  J'/iilai/el/i/tia  i^  A'.  A'.  Co.  v, 
IF/rentan,  88  /'a.  SI.  264. 

'tl4K  Delivery  nitlioiit  production 
of  hill  of  IjuIIiih:**— A  common  carrier  by 
railroad,  who  delivers  goods  intrusted  to 
him  inr  carriiige,  without  production  of  the 
bill  of  ladnig  describing  tlie  goods,  is  liable 
in  troverfor  their  value  to  a  bona  fide  holder 
of  such  bill,  taken  for  value,  before  the  de- 
livery of  the  goods  at  destination.  First 
Nat.  Hank  v.  Northern  A'.  Co.,  58  N.  //.  203. 

A  consignee  of  goods  cannot  recover 
them  from  the  last  of  connecting  carriers 
without  producing  a  bill  of  lading,  or  witli- 
out  proof  that  its  non-production  would  not 
render  the  carrier  liable  to  any  assignee  of 
the  same,  /iass  v.  Glover,  i  Am.  &•  Enif.  A'. 
Cas.  277,  63  Ga.  745. 

:<li.  IdviitlHeation  of  ('oiisi{;ii<'<>.f 
— Common  carriers  deliver  property  at  their 
peril;  for  if  delivered  to  a  wrong  person, 
they  will  be  responsible  to  the  rightful 
owner.  It  is  their  duty,  therefore,  in  all 
cases  to  be  diligent  in  their  efforts  to  secure 
a  delivery  to  the  person  entitled,  and  they 
will  be  protected  in  refusing  delivery  until 
reasonable  evidence  is  furnished  them  that 
the  party  claiming  is  the  party  entitled,  so 
long  as  they  act  in  good  faith  and  solely 
with  a  view  to  a  proper  delivery;  but  it  is 
their  duty  in  all  cases  to  be  diligent  in  their 
efforts  to  secure  a  delivery  to  the  person  en- 
titled, lialtimorc&r'  0.  K.  Co.  v.  Piimphrey, 
9  Am.  6-  ling.  R.  Cas.  331,  59  Md.  390. 

The  fact  that  a  package  is  imperfectly  ad- 
dressed and  the  plaintiff  refuses  to  produce 
any  evidence  of  title  to  the  property  or 
identify  himself  as  the  consignee,  justifies 
the  carrier  in  exercising  caution  in  the  de- 
livery; and  in  such  case  it  should  be  left  to 
the  jury  whether  a  refusal  to  deliver  was 
qualified  by  the  defendants,  on  account  of 
the  doubt  as  to  the  identity  of  the  claimant, 
and  if  so,  whether  the  qualification  was  rea- 
sonable and  the  true  reason  for  not  deliver- 
ing the  goods.  McEntee  v.  New  Jersey 
Steamboat  Co.,  45  A^.  Y.  34. 

*  See  also  antt,  204. 
fSee  also  ante,  277. 
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ill 'J.     ilvidciM't;    IIH   to   IfOfMiN    lOHt.— 

Where  j,'riiin  is  sliippcd  in  hulk  and  the  car- 
rier is  sued  for  a  tonveisioii  of  a  part  of  it, 
it  is  coinpeteitt  for  plainlilfs  to  prove  tiiat 
tiny  had  l)()U>,'ht  and  paid  for  a  certain 
amount  of  urain,  which  was  sliip|)ed  In  the 
car  consigned  to  them.  And  oral  evidence 
tliat  tlie  l)ill  of  lading'  called  for  the  amount 
already  testified  to  is  harmless  error,  where 
the  hill  of  lading  is  afterward  put  in  evi- 
dence, /'vedlfs  V.  Boston  &-  A.  J\\  Co.,  112 
A/yiss.  4y8. 

ill  it.  SiH'chil  I><'r«iiHes.— A  carrier 
cannot  dispute  the  title  of  the  shipper  of 
goods  in  an  action  aKainsi  It  for  conversion  ; 
anfl  where  th'^  shipper  is  the  agent  of  an- 
otlicr,  the  carrier  cannot  excuse  itself  by 
showing  that  the  rzu\  title  was  In  the  prin- 
cipal, unless  It  shows  that  the  principal  took 
the  property  out  of  Its  possession.  Great 
ll'is/iru  A'.  Co.  V.  A/cCo»i,is,  33  ///.  185. 

Where  a  carrier  is  sued  by  a  consignee  for 
ii  convcislon  of  goods,  the  latter  cannot  de- 
fend on  the  ground  that  the  slilppnr  perpe- 
trated a  fraud  on  It  by  misstating  the  weight 
of  the  goods,  which  was  known  to  the  plaln- 
tilT  but  not  communicated  to  the  carrier. 
ll'/^'-gi'/i  \.  Jyoston  &•  A.  K.  Co.,  120  Afass. 
201. 

A  refusal  by  a  carrier  to  deliver  goods  to 
the  consignee  Is  evidence  of  a  conversion, 
and  it  is  no  defense  tliat  the  goods  were  de- 
livered by  mistake  to  a  third  person  and 
that  the  consignee  was  ofTered  other  goods 
of  ecjual  value.     Clement  v.  New  York  C.  &* 

n.  R.  R.  Co.,  30  A'. )'.  s.  A\  713,  9  N.  y. 

Sltf)/>.  601,   56   Hun    643.— DiSTINCUISHING 

Magnin  v.  Dinsmore,  70  N.  Y.  410. 

Where  a  carrier  holding  goods  as  a  ware- 
houseman for  the  consignee  redelivers  them 
to  the  consignor  upon  the  consignee  be- 
coming Insolvent,  under  a  mistaken  sup- 
position that  the  transit  us  wns  not  yet  over, 
in  an  action  of  trover  against  It  an  equita- 
ble plea  of  rescission  of  the  contract,  on  the 
ground  of  fraud  of  the  consignee.  In  not  in- 
tending to  pay  for  the  goods,  raises  a  good 
defense,  although  such  fraud  was  not  dis- 
covered until  the  time  of  the  trial.  Clough 
V.  London  &•  N.  IV.  A\  Co.,  L.  R.  7  E.v.  -6, 
41  /..  /.  Ex.  17,  25  L.  T.  708. 

An  advice  note  sent  to  a  consignee  of 
goods  is  not  such  a  representation  of  tlic 
possession  of  them  as  will,  without  evidence 
of  a  custom  to  do  so,  entitle  the  consignee 
to  act  upon  it  in  the  way  of  reselling;  nor 
will  it,  in  the  absenceof  wilful  misstatement 
2  D.  R.  D.— 9. 


fir  culpable  negligence,  estop  the  company 
in  an  action  of  trover  from  denying  tiiat  it 
in  fact  ever  had  the  goods,  altiiough  the 
consignee  had  paid  tlie  charges.  Curr  v. 
London  (S-  .V.  W.  A.  Co,,  31  L.  T.  785.  L. 
a:  10  C.  J'.  307,  23  If.  R.  747. 

ill4.  Carrier  mil  not  convey  tith'— 
It<>iiu><ly  of  owiK'r.— A  common  cariier 
cannot  sell  goods  so  as  to  divest  the  title 
of  the  consignee ;  anri  the  consignee  may 
follow  up  the  goods  and  recover  them,  or 
recover  the  price  thereof,  from  one  who  has 
purchased  of  the  carrier  and  sold  them. 
Crnnitiiicker  v.  Tuiker,  9  Ark.  365. 

ill 5.  AleiiNiirt;  ol*  4iaiiitiK<'N- —  The 
measure  of  damages  is  tiic  value  of  the 
goods  at  the  time  of  the  conversion ;  and 
where  tiiere  Is  a  question  as  to  the  injury 
consequent  upon  their  detention,  the  owner 
is  not  bound  to  accept  a  subsequent  tender. 
Loeffler  v.  Keokuk  N.  L.  Packet  Co.,  7  Mo. 
App.  185. 

VI.    LIABILITY    OF    COMPANY    AS    WARE- 
HOUSEMAN.* 

I.  Liability  as  to  Goods  A7c>aitinj^  Shipment. 

:tl<t.  WarolioiLscnHMi  bound  to  or- 
dinary oare  only. — Warehousemen  and 
lorwarders  in  regard  to  property  intrusted 
to  their  charge  are  bound  to  use  ordinary 
care  and  diligence,  such  as  a  prudent  man 
would  exercise  over  his  own  pro|)ertyof  like 
nature ;  and  such  care  should  be  propor- 
tioned to  the  Injury  or  loss  likely  to  be  sus- 
tained by  the  absence  of  it.  Baltimore  &* 
O.  Vv'.  Co.  v.  Schumacher,  29  Md.  168. 

317.  Where  Hlilpiiiviit  is  delayed  at 
request  of  shipper. — Where  goods  are 
delivered  to  a  common  carrier  to  await 
further  orders  from  the  shipper  before 
shii)ment,  the  carrier,  while  they  are  so  in 
his  custody.  Is  only  liable  as  warehouseman. 
O'Neill  V.  New  York  C.  &'  //.  A\  A'.  Co.,  Co 
N.  Y.  138,  10  Am.  Ry.  Kep.  121;  rex'crsing 
3  r.  6^  C  399.  LJttle  Kock  &•  Ft.  S.  R.  Co, 
V.  Hunter,  18  Am.  &>  Eng.  A'.  Cas.  527,  42 
Ark.  200. 

But  if  a  package  marked  with  the  name 
and  address  of  the  consignee  is  delivered  to 


*  Liability  of  railroads  as  warehousemen,  see 
note,  7  Am.  &  Knc;.  R.  Cas.  404. 

Carrier's  liability  for  goods  deposited  in  ware- 
house, see  note,  31  Am.  &  Eni;.  R.  Cas.  ioi. 

Liability  of  carrier  fi.r  goods  in  transit  and  as 
warehouseman,  see  note,  13  L.  R.  A.  33.  See 
a.\&o  ante,  1U8-172. 
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and  received  by  a  carrier,  he  has  the  right, 
and  it  is  his  duty,  at  once  to  forward  it  to 
its  destination  in  the  usual  course  of  busi- 
ness. It  is  thenceforth  in  his  possession, 
and  he  is  responsible  therefor  as  carrier. 
O'Neill  V.  Xtiu  :  'ork  C.  &-  //.  A".  A'.  Co.,  60 
A'.  Y.  138;  rever:ing  3  7".  &*  C.  399. — 
yuoTKO  IN  Milloy  V.  Grand  Trunk  K.  Co., 
23  Ont.  454. 

A  qu.miity  of  hay  was  delivered  to  a  car- 
rier, but  before  it  was  shipi)ed  the  owner 
requested  the  carrier  to  iiold  it  until  he 
could  see  the  party  to  whom  it  was  to  be 
shipped.  The  next  day  the  hay  was  de- 
stroyed by  sparks  from  a  passing  loco- 
motive. Hiiii,\\\a.t  while  the  hay  was  being 
held  back  at  the  request  of  the  owner  the 
company  was  liable  oidy  as  warehouseman. 
St.  Louis,  A.  &>  T.  H.  R.  Co.  v.  Montgomety, 

39  ^'f-  335- 

318.  Where  shipment  is  delayed 
while  awnitiiij;  ears.*— While  the  de- 
fendants had  fiour  received  at  O.,  awaiting 
the  means  to  forward  it,  they  held  it  as 
common  carriers  and  not  as  warehousemen, 
unless  by  some  order  or  agreement  of  plain- 
tiffs they  were  authorized  to  store  it  for 
them ;  aud  this  would  be  so  even  if  plain- 
t'ffs  had  reason  to  expect  a  delay  of  some 
weeks  at  O.,  by  reason  of  the  accumulation 
of  freiglit  there.  Barter  v.  Wheeler,  49  N. 
H.  9.— Distinguishing  Judson  v.  Western 
R.  Co.,  4  Allen  (Mass.)  520. 

The  plaintiff  delivered  from  time  to  time 
a  quantity  of  apples  to  defendants  at  their 
warehouse  for  the  purpose  of  shipment  by 
thei.  railway.  A  sufficient  quantity  having 
been  delivered  to  fill  a  ■  i  •,  plaintiff  applied 
for  and  was  by  defendaiius  promised  one  at 
a  named  date.  In  the  ordinary  course  of 
business,  on  the  barrels  being  loaded  on  the 
car  a  shipping  bill  would  have  been  signed  by 
defendants,  containing  an  exemption  from 
liability  for  loss  by  fire.  The  defendants 
failed  to  furnish  the  car  at  the  date  speci- 
fied, and,  a  fire  occurring,  the  apples  were 
destroyed.  The  court  was  evenly  divided, 
Gait,  C.J. ,  being  of  the  opinion  of  the  trial 
judge,  thai,  the  responsibility  of  the  defend- 
ants was  that  of  carriers  and  not  of  ware- 
housemen, and  that  they  were  liable  for  the 
loss  sustained  by  the  plaintiff;  while  Rose, 

*  Liability  of  companies  as  carriers  for  (:;ood.s 
in  store  received  for  transporUtion,  see  note,  l8 
Am.  &  Eng.  R.  Cas.  529. 


J.,  was  of  the  contrary  opinion.  Milloy  v. 
Grand  Trunk  R.  Co.,  55  ^Im.  &^  Eng-  R.  Cas. 
579,  23  Ont.  454.— OuoTlNG  O'Neill  v.  New 
York  C.  &  H.  K.  r7  Co.,  60  N.  Y.  138. 

31i>.  Wliere  shipment  is  dehiyed 
by  earrier. —  If  goods  arc  deposited  in  a 
company's  warehouse  to  wait  for  the  usual 
trains,  and  it  holds  them  beyond  such  trains 
for  its  own  convenience,  it  does  so  in  the 
capacity  of  a  common  carrier;  but  if  they 
arc  kept  back  for  the  convenience  or  by 
ftrder  of  the  owner,  it  is  only  liable  as  ware- 
houseman. Moses  V.  Boston  &*  M.  R.  Co., 
24  N.  h.  71. 

Where  a  railroad  company  erects  a  plat- 
form for  the  purpose  of  shipping  cotton, 
and  its  course  of  business  is  such  that  it  in- 
duces parties  to  store  cotton  on  it,  under  a 
promise  to  ship  by  the  next  freight  train, 
and  it  passes  and  neglects  to  take  on  said 
cotton,  and  it  is  afterwards  destroyed  by  fire 
from  a  passing  tndn,  the  company  is  liable 
for  the  value  of  the  cotton.  Meyer  v.  Vtcks- 
biirg,  S.  &^P.  R.  Co.,  41  La.  Ann.  639,  6  So. 
Rep.  218. 

Where  machinery  was  consigned  to  the 
agent  of  a  railroad,  to  be  forwarded  to  the 
plaintiff  over  such  road, and  itwasnegligently 
detained  for  a  time — held,  that  the  defend- 
ants were  not  liable  as  common  carriers  for 
this  neglect,  but  only  as  bailees.  Foard  v. 
Atlantic  &^  N.  C.  R.  Co.,  8  Jones  {N.   Car.) 

235- 

320.  Where  goods  are  aecidentally 
destroyed  between  loading;  and  ship- 
ping'.—In  an  action  against  a  railroad  com- 
pany for  negligence  in  burning  tiinber  on  a 
car  intended  for  shipment,  it  appeared  th;it 
plaintiff  loaded  the  car  on  defendant's  track, 
but  did  not  notify  the  agent  that  it  was 
ready  for  shipment,  nor  of  the  name  of  the 
consignee;  the  car  was  moved  by  defend- 
ant's agent  to  another  track  (erected  for 
shippers'  convenience)  very  close  to  a  dry- 
kiln,  from  which  it  took  fire.  The  court 
found  by  consent  that  the  timber  had  been 
left  with  defendant,  awaiting  orders  for 
shipment ;  and,  as  a  conclusion  of  law,  that 
defendant  was  not  an  insurer,  but  a  simple 
warehouseman,  being  merely  a  gratuitous 
bailee  and  not  a  common  carrier,  and  the 
fire  being  accidental,  no  such  negligence 
was  shown  as  entitled  the  plaintiff  to  re- 
cover. Basnight  v.  Atlantic  <S^  N.  C.  R. 
Co.,  Ill  iV.  Car.  592,  16  i".  E.  Rep. 
323- 
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321.  Statutory  liability  for  loss  by 
fire  from  lofoiiiotive  does  not  apply 
to  goods  ill  store.*— Mass.  Pub.  St.  ch. 
112,  §  214,  which  provides  that  a  railroad 
corporation  shall  be  responsible  for  prop- 
erty injured  by  fire  communicated  by  its 
locomotive  engine,  does  not  cover  goods  de- 
stioycd  by  fire  while  in  its  possession  under 
a  contract  of  carriage.  Bassett  v.  Connecti- 
cut River  R.  Co.,  32  Am.  Gf  En^^.  R.  Cas. 
528,  145  Mass.  129,  5  yV.  Eng.  Rep.  207,  13 
X.  E.  Rep.  370.— Followed  in  lilaisdell  v. 
Connecticut  River  R.  Co.,  145  Mass.  132. 
KKri'.RKED  TO  IN  Bassett  v.  Connecticut 
River  R.  Co..  40  Am.  &  Eng.  R.  Cas.  118, 
150  Mass.  178,  22  N.  E.  Rep.  890. 

Hilt  it  goods  which  have  been  transported 
over  a  railroad  and  have  been  received  by 
the  owner  and  placed  in  a  storehouse  oc- 
CM[)ied  exclusively  by  him  and  owned  by  the 
corporation,  adjoining  its  freight  depot  at  a 
station,  and  other  goods  therein  intended 
for  transportation,  but  not  having  been  de- 
livered to  the  corporation,  are  destroyed  by 
fire  communicated  by  its  locomotive  engine, 
the  owner  may  maintain  an  action  against 
the  corporation,  under  Mass.  Pub.  St.  cli.  1 1 2, 
§  214,  for  the  loss  of  the  goods.  Blaisdellv. 
Connecticut  River  R.  Co.,  145  Mass.  132,  13 
X.  E.  Rep.  373.— Following  Bassett  v. 
Connecticut  River  R.  Co.,  145  Mass.  129. 

322.  Charter  liability  for  goods 
"  on  deposit  "  does  not  include  goods 
awaiting  shipment. — A  provision  in  the 
charter  of  a  railroad  company  providing  that 
it  shall  not  be  responsible  for  goods  "  on 
<]eposit  in  any  of  its  depots  awaiting  deliv- 
ery," refers  only  to  goods  wl.ich  have 
reached  their  place  of  destination,  and  not 
to  goods  that  have  been  received  and  are 
awaiting  transportation.  Mic/iigan  C.  R. 
Co.  V.  Mineral  Springs  Mfg.  Co.,  16  Wall. 
(6/.  6'.)  318. 

2.  Liability  as  to  Goods  at  Place  of 
Destinatio: 

a.  Nature  and  Extent  of  Liability. 

323.  Only  held  to  ordinary  caret 

— Common  carriers  are  liable  in  two  capaci- 
ties, one  as  insurers  and  the  other  as  ware- 
housemen.   As  insurers,  they  are  liable  for 

*  Liability  of  company  for  goods  destroyed  by 
fire  from  engine.  Goods  in  warehouse.  Massa- 
chusetts statute  construed,  see  32  Am.  &  Eng. 
R.  Cas.  530,  abstr. 

\  Liability  of  company  that  is  both  carrier 
.and  warehouseman,  see  note,  67  Am.  Dec.  S2. 


all  losses,  except  those  caused  by  the  act  of 
God  or  the  public  enemy,  during  transporta- 
tion and  until  the  owner  has  had  a  reas<m- 
able  time  in  which  to  remove  them  after 
their  arrival  at  the  place  of  destination. 
After  the  lapse  of  such  reasonable  time 
their  liability  as  warehousemen  attaches  and 
continues  until  the  goods  <ire  actually  re- 
moved, (luring  which  time  they  are  bound 
to  the  exercise  of  ordinary  prudence  or  care. 
Goodivin  V.  Baltimore  «S>»  O.  R.  Co.,  58  Rarb. 
(A'.  ]''.)  195.  fackson  v.  Sacramento  Valley 
R.  Co.,  23  Cal.  269.  McHenry  v.  Rliiladel- 
pliia,  IV.  &^  B.  R.  Co.,  4  Harr.  (Del.)  44S. 
Cincinnati  &^  C.  A.  L.  R.  Co.  v.  McCool,  26 
Jiid.  140.  Whitney  v.  C/tieago  <S>»  X.  IV. 
R.  Co.,  27  Wis.  327,  5  Am.  Ry.  Rep.  291. 

In  an  action  against  a  railroad  company, 
as  warehousemen,  for  a  failure  to  deliver 
property  received  by  them,  the  judge  in- 
structed the  jury,  among  other  things,  "  that 
if  the  property  was  taken  by  mistake  from 
the  defendant's  depot,  and  they  exercised 
ordinary  care  in  the  matter,  they  would  not 
be  liable;  but  if  the  defendant's  agent  de- 
livered it  by  mistake  to  a  wrong  person, 
they  would  be  answerable. "  Held,  that  such 
instructions  taken  together  were  no  cause 
for  a  new  trial.  Lichtenhein  v.  Boston  &>  P. 
R.  Co.,  II  Cush.  {Mass.)  70.— Not  fol- 
lowed IN  Bush  V.  St.  Louis,  K.  C.  &  N.  R. 
Co.,  3  Mo.  App.  62. 

324.  Liability  of  bailees  forhirc.*— 
A  railroad  company  which  keeps  a  ware- 
house for  storing  goods  carried  over  its  line 
until  they  shall  be  called  for  by  the  con- 
signee, in  respect  to  goods  so  carried  and 
stored  in  its  warehouse  is  regarded  as  a 
bailee  for  hire,  and  is  required  to  exercise 
the  care  and  diligence  of  ordinary  ware- 
housemen in  keeping  such  goods.  IV/iite 
v.  Colorado  C.  R.  Co.,  3  McCrary  {U.  S.)  559, 
5  Dill.  428.  Culbreth  v.  Philadelphia,  W. 
&>  B.  R.  Co.,  3  Houst.  {Del.)  392. 

Putting  a  large  quantity  of  powder  in  the 
same  wareliouse  with  plaintifT's  goods  was 
negligent  conduct  for  which  defendant  is 
liable  in  damages  to  the  extent  of  the  loss 
resulting  to  plaintiff  from  the  presence  of 
such  powder  in  the  warehouse.  White  v. 
Colorado  C.  R.  Co.,  3  McCrary  {[/.  S.)  559,  5 
Dill.  428. 

After  the  responsibility  of  a  railroad  as  a 
common  carrier  has  ceased,  a  charge  may 

*  Liability  of  common  carrier  as  bailee,  see 
note,  6  L.  R.  A.  853. 
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be  made  for  the  storage  of  goods  as  ware- 
housemen, in  which  case  they  will  be  liable 
for  ordinary  care  in  relation  to  the  goods. 
Jiraivn  v.  Grant/  Trunk  R.  Co.,  54  N.H.m, 
II  Am.  Kv.  Rep.  195.— Reviewing  Smith 
V.  Nashua  &  L.  R.  Co.,  27  N.  H.  86. 

A  railway  company,  as  carriers,  brought 
some  goods  by  their  railway  to  one  of  their 
stations,  and  immediately  gave  the  con- 
signee notice  of  their  arrival,  and  that  they 
held  the  goods.  "  not  as  common  carriers, 
but  as  warehousemen,  at  owner's  sole  risk, 
and  subject  to  the  usual  warehouse  charges. 
The  consignee  acquiesced  in  this,  and  the 
goods  remaincfi  in  the  charge  of  the  com- 
pany, and,  by  their  negligence,  were  dam- 
aged. In  an  action  by  the  consignee  agiiinst 
the  company — held,  that  on  the  true  con- 
struction of  the  notice,  the  company  was 
not  exempted  from  all  liability,  but  was 
bound  as  bailees  to  take  reasonable  care  of 
the  goods.  Mitchell  v.  Lancashire  &'  V. 
R.  Co.,  10  Q.  B.  256.  44  Z./.  Q.  B.  107,  3  Ry. 
&^  C.  T.  Cas.  xxviii. 

325.  Liability  of sratuitoHS  bailees. 
— An  agreement  for  storage  made  with  a 
common  carrier  is  not  valid  unless  sup- 
ported by  a  consideration  ;  but  it  may  bind 
the  carrier  so  far  as  to  prohibit  the  delivery 
of  the  goods  to  a  third  person.  Angle  v. 
Mississippi  dr'  M.  R.  Co.,  18  /inaa  555. 

Proprietors  of  a  railroad  who  transport 
goods  over  their  road  and  deposit  them  in 
their  warehouse  without  charge,  until  the 
owner  or  consignee  has  a  reasonable  time  to 
take  them  away,  are  not  liable  as  common 
carriers  for  the  loss  of  the  goods  from  the 
warehouse,  but  ;\re  liable  as  depositaries 
only  for  want  of  ordinary  care.  Thomas  v. 
Boston  iS~»  P.  R.  Co.,  10  Mete.  (Mass.)  472. — 
Distinguished  in  Gary  v,  Cleveland  &  T. 
R.  Co.,  29  Barb.  (N.  Y.)  35.  Quoted  in 
Porter  v.  Chicago  &  R.  I.  R.  Co.,  20  111.  407. 
Where  the  owner  of  goods,  which  have 
not  remained  for  an  unreasonable  length  of 
time  in  the  warehouse  of  a  railroad,  is  noti- 
fied by  its  agent  that  the  goods  may  remain 
a  short  time  longer  free  of  charge,  the  com- 
pany will  still  be  liable  for  ordinary  care  as 
warehouseman,  and  not  liable  only  as  gratui- 
tous bailee.  IVestern  df  A.  R.  Co.  v.  Camp, 
53  Ga.  596. 

Where  a  railroad  company  are  acting  in 
good  faith  as  mere  depositaries,  without 
pay,  they  are  only  responsible  for  slight  care, 
and  will  not  be  liable  for  an  act  of  ordinary 
negligence  on  the  part  of  their  servants  in 


taking  charge  of  goods.  Bro7vn  v.  Grand 
Trunk  R.  Co.,  54  A^.  H.  535,  1 1  Am.  Ry,  Rep. 
195. 

The  carrier  in  whose  possession  goods  are 
left  becomes  chargeable  as  a  depositary,  un- 
less the  circumstances  are  such  as  to  entitle 
him  to  a  compensation  for  his  services,  in 
which  case  he  is  liable  as  a  bailee  for  hire. 
As  a  depositary  he  is  liable  only  for  gross 
neglect ;  as  a  bailee  for  hire,  for  ordinary 
neglect.  Smith  v.  Nashua  &*  L.  R.  Co.,  27 
N.  H.  86. 

Where  the  owner  of  goods  carried  by 
railroad  is  present  at  their  arrival,  and  is 
told  that  the  railroad  company  cannot  store 
them  for  want  of  room,  and  he  still  leaves 
them  on  their  hands,  they  may  be  charge- 
able as  depositaries,  if  they  assume  the  care 
of  the  goods  by  putting  them  in  their  store- 
house. Smith  V.  Nashua  &*  L.  R.  Co.,  27 
N.  H.  86. 

They  may  refuse  to  store  them,  and  if 
they  do  nothing  with  them,  or  merely  put 
them  off  their  premises,  without  damage, 
they  will  not  be  chargeable.  Smith  v. 
lYashua  &^  L.  R.  Co.,  rj  N.  H.  86. 

But  if,  after  such  refusal,  they  assume  any 
care  of  the  goods,  it  will  be  competent  for 
the  jury  to  find  a  waiver  of  the  refusal  and 
an  assumption  of  the  duties  of  depositaries. 
Smith  V.  Nashua  &-  L.  R.  Co.,  rj  N.  H. 
86. 

There  is  no  presumption,  where  the  owner 
is  notified  that  the  carrier  cannot  store  the 
goods,  and  is  requested  to  take  them  away, 
but  he  still  leaves  them,  that  he  has  made 
the  carrier's  servants  his  own,  although  they 
may  be  forbidden  to  contract  for  the  keep- 
ing of  the  goods  at  the  risk  of  the  carrier. 
Smith  V.  Nashua  d^  L.  R.  Co.,  27  N.  H.  86. 

After  goods  have  reached  their  destina- 
tion, are  safely  stored  and  protected  from 
the  weather  and  from  trespassers,  and  are 
ready  for  delivery,  the  company  become 
warehousemen,  liable  only  as  bailees  with- 
out hire  and  only  responsible  for  ordinary 
neglect.  Morris  df  E.  R.  Co.  v.  Ayres,  29 
N.J.  L.  393. — Not  foi.t.owed  in  Leaven- 
worth, L.  &  G.  R.  Co.  V.  Maris,  16  Kan.  333. 
Quoted  in  Spears  v.  Spartanbuig,  U.  &  C. 
R.  Co.,  II  So.  Car.  158. 

In  a  suit  for  damages  for  loss  of  the 
goods,  if  there  are  two  counts  in  the  com- 
plaint, the  one  on  a  contract  of  common 
carriers  and  the  other  on  a  contract  of  a 
warehouseman  without  hire,  a  charge  asked 
by  the   defendant  under  the  latter  count. 
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that  the  company  is  only  responsible  for 
losses  and  injuries  occasioned  by  fjross  neg- 
lijrcncc,  is  proper,  and  shoi:ld  be,  given. 
Mobile  &-'  G.  R.  Co.  v.  Prcwitt,  46  Ala.  63.— 
Criticised  in  Bennett  v.  Northern  Pac. 
Exp.  Co.,  12  Oreg.  49. 

;J2«.  Sliipiiioiit  held  not  a  gratui- 
tous bailiiuMit.— An  agreement  by  a  rail- 
road company  to  transport  grain  in  sacks  at 
a  fixed  pricet  and  to  ieiurn  the  empty  sacks 
"free,"  is  not  to  be  regarded  as  agratuitous 
bailment,  as  to  the  return  of  the  sacks,  so 
as  to  exempt  the  company  from  liability  ex- 
cept for  gross  negligence.  Pierce  v.  Mil- 
waukee &>  St.  P.  R.  Co.,  23  Wis.  387. 

It  makes  no  difference  that  the  under- 
taking is  described  as  being  to  carry  the 
h&gs/ree.  In  determining  whether  they  arc 
really  carried  "free"  or  not,  the  whole 
transaction  between  the  parties  must  be 
considered.  "  When  this  is  done,  all  that  is 
meant  by  saying  that  the  empty  bags 
are  carried  free,  is,  that  the  customers  pay 
no  other  consideration  for  it  tlian  the 
freight  derived  from  the  business  they  give 
the  company."  This  is  sufficient  to  prevent 
the  transportation  of  the  bags  from  being 
gratuitous.  Pierce  v.  Milwaukee  (S^  St.  P. 
R.  Co.,  23  Wis.  3S7. 

327.  Liability  of  a  compulsory 
liailee.  —  Where  wool  arrived  damaged, 
and  in  a  perishing  condition,  from  causes 
for  which  the  carrier  was  not  responsible, 
and  the  consignees  declined  to  receive  it, 
and  it  was  subsequently  sold  by  the  carrier 
to  prevent  its  perishing  on  his  hands— //<•/</, 
that  the  carrier's  duty  and  liability  ter- 
minated on  the  discharge  of  the  wool  and 
reasonable  notice  and  opportunity  given  to 
the  consignees  to  take  it  away.  He  thence- 
''o'^iii   became  a  compulsory  bailee   of   the 

nods,  bound  only  to  such  reasonable  care 
.  a  prudent  and  honest  man  would  take  of 
1)  ^nerty  of  which  he  has  become  the  in- 
voluntary custodian.    The  Bobolink,  6  Sazvy. 
<  U.  S:\  146. 

328.  Liability  for  loss  tlirou(>;li 
m'fylijfoiioo.— After  the  transit  is  ended 
and  the  carrier  notifies  the  consignee  that 
hchi)ldsthe  goods  as  a  warehouseman  at 
iiis  risk,  the  carrier  is  still  bound  as  a  bailee 
to  take  reasonable  care  of  the  goods,  and  is 
liable  if  the  damage  is  caused  by  its  negli- 
gence. Mitchell  V.  Lancashire  &•  K.  A'.  Co., 
44  /..  /.  Q.  li.  107,  L.  R.  10  Q.  B.  256,  23  W. 
-/»'•  S5.3.  33^-  T.  161. 

After  goods  are  unloaded  and  stored,  the 


liability  of  the  carrier  becomes  that  of  a 
warehouseman  whether  the  depot  or  place 
of  storage  belongs  to  it  or  another;  and  jf 
through  its  negligence  the  goods  are  de- 
livered to  a  wrong  person,  it  is  liable  to  the 
owner,  upon  its  contract,  for  damages  as  for 
a  conversion.  Merchants'  D.  &^  T.  Co.  v. 
Merriam,  31  Am.  &>  Eng.  R.  Cas.  78,  in 
Ind.  5,  1 1  A'.  E.  Rep.  954. 

If  tiie  owner  is  prevented  getting  his 
goods  when  called  for  by  negligence  of  the 
warehouseman's  agent  in  charge,  and  they 
are  destroyed  by  a  fire,  though  accidental, 
the  warehouseman  is  liable.  Derosia  v. 
Winona  dr^  St.  P.  R.  Co.,  18  Minn.  133 
{Gil.  1 19),  8  Am.  Ry.  Rep.  363. 

A  railroad  company,  the  carriage  over  its 
road  being  complete,  had  in  its  possession, 
as  warehouseman,  the  goods  of  plaintiff, 
upon  which  the  freight  had  been  paid.  The 
goods  were  retained  in  the  warehouse  at 
plaintiff's  request.  A  fire  broke  out  near 
the  warehouse,  but  not  on  the  property  of 
the  company.  While  the  fire  was  burning 
plaintiff  asked  permission  to  remove  his 
goods.  This  was  refused,  because,  in  the 
opinion  of  the  company's  officers,  if  the 
warehouse  were  opened  much  o  the  prop- 
erty stored  therein  would  be  stolen,  and 
also  because  they  did  not  think  at  that 
time  there  was  danger  ot  the  ware- 
house taking  fire.  The  company  made 
every  effort  in  its  power  to  prevent  the 
communication  of  the  fire  to  the  warehouse, 
and  after  it  was  plain  that  such  efforts 
would  prove  fruitless,  had  the  doors  of  the 
warehouse  broken  open  and  as  many  goods 
removed  therefrom  as  possible.  Tlie  com- 
pany had  property  of  very  great  value  so 
located  that  it  must  have  been  burned  be- 
fore the  warehouse  could  take  fire,  and  the 
utmost  diligence  to  remove  this  property 
was  proved.  If  such  efforts  had  been  suc- 
cessful, the  danger  of  the  warehouse  taking 
fire  would  have  been  greatly  reduced.  Held, 
that  it  was  not  the  duty  of  the  company  to 
act  upon  the  suggestion  of  plaintiff,  or 
strangers,  as  to  the  best  method  to  save  the 
goods  in  the  warehouse  ;  that  if  it  used  all 
means  at  its  command  and  acted  upon  the 
bona  fide  judgment  of  its  employes  as  to 
the  best  method  to  prevent  the  destruction 
or  loss  of  the  warehouse  and  goods  therein, 
it  was  not  liable  for  the  destruction  of 
plaintiff's  goods.  Turrentine  v.  Wilming- 
ton <S-  W.  R.  Co.,  100  A'.  Car.  375,  6  S.  E. 
Rep.  116. 
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32{).  Liability  where  goods  are 
stolen. — The  obligation  of  a  company  as  a 
wareliouseman  is  to  take  common  and  rea- 
sonable care  of  tiie  property  intrusted  to  its 
cliarge,  and  exercise  toward  it  such  dili- 
gence as  men  usually  exert  in  respect  to 
their  own  concerns.  It  would  be  liable  for 
theft  if  it  were  the  result  of  a  want  of  proper 
care.  Moie  v.  Chicago  &*  N.  W.  K.  Co.,  27 
Iowa  22. 

Where  a  declaration  charges  that  goods 
were  negligently  lost  wiiile  in  the  carrier's 
warehouse,  mere  proof  that  the  goods  were 
stolen  from  the  warehouse,  without  any 
proof  of  negligence  on  the  part  of  the  com- 
pany, is  not  sufficient  to  make  out  a  priina- 
facie  case  against  the  company,  and  the 
court  is  justified  in  instructing  the  jury  to 
find  for  the  defendant.  Lamb  v.  Western 
R.  Co.,  7  Allen  {Mass.)  98. — Reconciled 
IN  Cass  V.  Boston  &  L. 
(Mass.)  448. 

!n  an  action  against  a 
to  recover  for  property  stolen  from  them 
while  they  were  keeping  it  as  warehouse- 
men, evidence  is  competent  in  defense  to 
show  that  they  exercised  tiie  same  degree 
of  care  in  relation  to  the  property  that  was 
usually  exercised  in  the  vicinity  in  relation 
to  such  property  by  other  railroad  com- 
panies. Cass  V.  Boston  &>  L.  R.  Co.,  14 
Allen  {Jlfass.)  448. 

330.  Burden  of  proof  tojsliow  neg- 
ligcnt  loss. — To  charge  a  company  as 
warehouseman  it  is  necessary  to  show  want 
of  ordinary  care  and  diligence  in  keeping 
and  delivering  goods;  and  in  case  of  loss, 
the  burden  of  proof  to  show  want  of  ordi- 
nary care  and  diligence  is  upon  the  plain- 
tiff. Jackson  v.  Sacramento  Valley  R.  Co., 
23  Cal.  269.  Texas  <S-  P.  R.  Co.  v.  U'l-zvr,  3 
'/'ex.  App.  {Civ.  Cas^  85.  National  Line 
Steamship  Co.  v.  Smart.  107  Pa.  St.  492. 

Wliere  it  is  shown  that  a  company  held 
goods  as  warehouseman  and  that  they  dis- 
appeared, proof  of  a  failure  to  deliver  the 
goods  to  the  owner  casts  the  burden  upon 
the  warehouseman  to  account  for  them; 
and  if  it  fails  to  show  how  or  when  they 
were  lost,  or  to  show  that  they  were  lost 
without  negligence  on  its  part,  it  is  liable 
for  their  value.  Williamson  v.  A'eTf  York, 
N.  H.  &-  H.  R.  Co.,  24/.  &*  S.  {N.  v.)  508, 
4  ;V.  V.  Sicpp.  834,  22  IV.  Y.  S.  R.  431.— Dis- 
tinguishing Claflin  V.  Meyer,  75  N.  Y.  260. 

331.  ICiglit  of  carrier  by  water  to 
store. — Where  goods  are  ordered  by  boat 


by  one  who  was  fully  acquainted  with  the 
custom  of  the  carrier  to  place  the  goods  in 
storage  at  the  place  of  destination  where 
the  owner  was  not  present  lo  receive  them, 
and  to  charge  for  such  storage,  such  custom 
becomes  a  part  of  the  implied  contract 
under  which  the  goods  are  shipped,  and  he 
is  bound  to  pay  a  reasonable  storage.  And 
this  is  so  where  the  keeper  of  the  storage 
house  owns  it,  and  receives  thi  entire  stor- 
age charge  for  himself.  Htird  v,  Hartford 
&*  N.    Y.  Steamboat  Co.,  40  Conn.  48. 

332.  Party  estopped  by  former 
suit  against  company  as  carrier.— 
A  declaration  was  against  defendants  for 
loss  of  goods  as  carriers ;  after  verdict  it 
was  presumed  that  this  was  made  out;  and 
in  another  action  for  the  loss  of  the  same 
goods  against  defendants  as  warehousemen 
plaintiff  would  be  estopped  by  his  allega- 
tion that  they  were  carriers.  Aronson  v. 
Cleveland  &^  P.  R.  Co.,  70  Pa.  St.  68. 

b.  When  Liability  as  Carrier  Ends  and  that 
of  Warehouseman  Begins.* 

333.  Generally.  — A  railroad  company 
does  not  remain  liable  as  a  common  carrier 
after  the  arrival  of  goods  for  a  time  equal 
to  that  for  which  it  has  a  lien  on  the  goods 
for  freight  charges.  Spears  v.  Spartan- 
burg, U.  &-  C.  R.  Co.,  II  So.  Car.  158. 
Porter  v.  Chicago  Sr'  N.  W.  R.  Co.,  20 
I 07V a  73. 

At  what  time  the  liability  of  a  railroad 
company  as  common  carrier  terminates 
after  the  arrival  of  goods,  not  decided,  each 
member  of  the  court  differing  in  opinion. 
Spears  V.  Spartanburg,  U.  &^  C.  R.  Co.,  11 
So.  Car.  158.— Quoting  Morris  &  E.  R.  Co. 
V.  Ayres,  29  N.  J.  L.  393;  Chicago  &  A.  R. 
Co.  V.  Scott,  42  111.  132.  Reviewing  Nor- 
way Plains  Co.  v.  Boston  &  M.  R.  Co.,  ! 
Gray  (Mass.)  263;  Moses  y.  Boston  &  M.  R. 
Co.,  32  N.  H  523;  Francis  v.  Dubuque  &  S. 
C.  R.  Co.,  25  Iowa  60;  McCartv  v.  New 
York  &  E.  R.  Co.,  30  Pa.  St.  247  ;  McDonald 
V.  Western  R.  Corp.,  34  N.  Y.  497 ;  Hedges 
V.  Hudson  River  R.  Co.,  49  N.  Y.  223. 

334.  Liability  of  warehouseman 
attaches  when  goods  are  unloaded 
and  stored. — A  railroad  company  may 
assume  the  double  duty  of  carrier  and  ware- 
houseman. Its  duty  as  carrier  is  ended 
when  goods  are  placed  in  a  safe  depot  of 
its  own  or  in  other  safe  warehouses.    Illi- 

*  See  also  ante,  70-04. 
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uois  C.  /i.  Co.  V.  Alexander,  20  ///.  23.— 
Followed  in  Merchants'  Dispatch  Transp. 
Co.  V.  Hallock,  64  III.  284. 

Where  goods  are  shipped  by  railway, 
and  arrive  at  their  destination  within  the 
usual  time  required  for  transportation,  and 
are  there  deposited  and  held  to  be  deliv- 
ered on  demand,  the  liability  as  common 
carrier  ceases,  unless  the  custom  of  trade 
is  shown  to  be  otherwise  as  to  delivery; 
and  that  of  warehouseman  commences. 
Southwestern  N.  Co.  v.  Felder,  46  Ga.  433, 
II  Am.  Ry.  Rep.  419.  Buddy  v.  Wabash, 
St.  L.  &'  P.  R.  Co.,  2r  Mo.  App.  206. 

Where  goods  have  reached  their  destina- 
tion, and  for  any  reason  the  consignee  is  not 
ready  to  receive  them,  and  the  carrier  puts 
them  in  store,  or  in  the  charge  of  competent 
and  careful  servants,  ready  to  be  delivered 
when  called  for,  the  carrier's  liability  as  in- 
surer ceases,  and  he  will  thereafter  be  liable 
only  as  warehouseman  ;  and  if  the  goods  are 
destroyed  by  fire,  without  fault  on  his  part, 
he  will  not  be  responsible.  Rothschild  v. 
Michigan  C.  R.  Co.,  69  ///.  164. — FOLLOW- 
ING Merchants'  Dispatch  Transp.  Co.  v. 
Hallock,  64  111.  284. — Approved  in  Gash- 
weiler  v.  Wabash,  St.  L.  «&  P.  R.  Co.,  25 
Am.  &  Eng.  R.  Cas.  403,  83  Mo.  112,  53  Am. 
Rep.  558.  Not  Followed  in  Western  R. 
Co.  V.  Little,  86  Ala.  159. — Francis  v.  Du- 
buque &=  S.  C.  R.  Co.,  25  /ou>a  60. — Dis- 
tinguishing Smith  V.  Nashua  &  L.  R.  Co., 
27  N.  H.  86;  Alabama  &  T.  R.  R.  Co.  v. 
Kidd,  35  Ala.  209;  Michigan  C.  R.  Co.  71. 
Ward,  2  Mich.  538.  Not  following 
Moses  V.  Boston  &  M.  R.  Co.,  32  N.  H. 
523;  Rome  R.  Co.  7>.  Sullivan,  14  Ga.  277. 
—Followed  in  Mohr  v.  Chicago  &  N.  W. 
R.  Co.,  40  Iowa  579.  Not  followed  in 
Leavenworth,  L.  &  G.  R.  Co.  v.  Maris,  i6 
Kan.  333 ;  Derosia  v.  Winona  &  St.  P.  R. 
Co.,  18  Minn.  133  (Gil.  119).  Reviewed  in 
Spears  v.  Spartanburg,  U.  &  C.  R.  Co.,  11 
So.  Car.  is8.—A/cCarty  v.  New  York  &•  E. 
R.  Co.,  30  Pa.  St.  247. — Approv»:d  in  Gash- 
weiler  v.  Wabash,  St.  L.  &  P.  R.  Co.,  25 
Am.  &  Etig.  R.  Cas.  403,  83  Mo.  112.  53  Am. 
Rep.  558.  Distingu  SHED  IN  Spears  v. 
Spartanburg,  U.  &  C.  R.  Co.,  11  So.  Car. 
158.  Not  Followed  in  Western  R.  Co. 
V.  Little,  86  Ala.  1 59 ;  Leavenworth,  L.  &  G. 
R.  Co.  V.  Maris,  16  Kan.  333. 

Under  the  rule  adopted  in  Tennessee  a 
common  carrier  ceases  to  be  liable  as  carrier 
£0  instanti  with  the  deposit  of  the  goods  in 
the  depot  of  destination.    Thereafter  his 


liability  is  that  of  a  warehouseman.  East 
Tenn.,  V.  <S>»  G.  R.  Co.  v.  Kelly,  91  Tenn. 
699,  20  S.  W.  Rep.  312. 

Goods  were  safely  carried  to  their  place 
of  destination,  and  the  consignee  not  being 
present  to  receive  them,  they  were  stored  in 
the  company's  warehouse,  which  was  rea- 
sonably safe.  During  the  night  they  were 
destroyed  by  some  one  entering  the  ware- 
house through  a  grain-chute.  Held,  that 
the  company  was  only  holding  the  goods  as 
warehouseman,  and  as  it  had  exercised  or- 
dinary care,  was  not  liable  for  the  loss. 
Cincinnati  <S«»  C.  A.  L,  R.  Co.  v.  McCool,  26 
Ind.  140.— Not  followed  in  Leavenworth, 
L.  &  G.  R.  Co.  V.  Maris,  16  Kan.  333.  Re- 
viewed IN  Pittsburgh,  C.  &  St.  L.  R.  Co.  z/. 
Nash,  43  Ind.  423. 

335.  Where  consignee  ha.s  not  Iiad 
an  opportunity  for  removal.— The 
liability  of  a  common  carrier  of  goods 
ceases  when  they  are  carried  to  the  place  of 
destination  and  placed  in  a  warehouse,  and 
thereafter  it  acts  as  warehouseman,  and  is 
only  liable  for  loss  of  the  goods  by  fire 
where  there  is  a  want  of  ordinary  care; 
and  this  is  so,  though  the  owner  or  con- 
signee did  not  have  a  reasonable  opportu- 
nity to  remove  them  before  they  were 
placed  in  the  warehouse.  Norway  Plains 
Co.  V.  Boston  &=  M.  R.  Co.,  i  Gray  {Mass.) 
263.— Approved  in  Gashweiler  t/.  Wabash, 
St.  L.  &  P.  R.  Co.,  25  Am.  &  Eng.  R.  Cas. 
403,83  Mo.  112,  53  Am.  Rep.  558.  Fol- 
lowed IN  Rice  V.  Hart,  118  Mass.  201; 
Faulkner  v.  Hart,  12  J.  &  S.  CH.  Y.)  471. 
Not  followed  in  Columbus  &  W.  R.  Co. 
V.  Ludden,  89  Ala.  612;  Moses  v.  Boston  & 
M.  R.  Co.,  52  N.  H.  523.  Quoted  in 
Merchants'  Dispatch  Transp.  Co.  ?/.  Hallock, 
64  111.  284.  Reviewed  in  Spearst/.  Spartan- 
burg, U.  &  C.  R.  Co.,  II  So.  Car.  158. 

And  this  is  so,  though  the  owner  has  had 
no  notice  of  the  arrival  of  the  goods,  and 
where  they  arrived  at  8  o'clock  in  the  even- 
ing and  were  destroyed  by  fire  the  same 
night.  Francis  v.  Dubu,]ue  &>  S.  C.  R.  Co., 
25  Iowa  60. — Referring  to  Angle  v.  Mis- 
sissippi &  M.  R.  Co.,  18  Iowa  555. 

A  consignee  was  present  to  receive  goods 
when  they  arrived  at  their  place  of  destina- 
tion, but  was  told  by  the  carrier's  agent  that 
they  would  not  be  unloaded  from  the  cars 
in  time  for  delivery  that  day.  After  the 
time  for  delivery  they  were  unloaded  and 
placed  in  the  company's  warehouse,  and  the 
following  night  were  destroyed  by  an  acci- 
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dent.'l  fire.  Held,  thut  the  company's  lia- 
bility a:?  common  carrier  ceased  when  the 
floods  were  discharj^ed  from  the  car.  Rhc 
\.  Hart,  iio  Mass.  201.  — Fui, lowing  Nor- 
way Flain.s  Co.  v.  Boston  &  M.  K,  Co.,  i 
(iray  (Mass.)  263. — Followed  in  Faulkner 
V.  Hart,  12  J.  &  S.  (N.  Y.)  471.  Not  fol- 
low ku  IN  Western  R.  Co.  ?'.  Little,  86  Ala. 
159;  Dunham  v.  Boston  &  A.  R.  Co.,  46 
llun  (N.  Y.)  245,  II  N.  Y.  S.  R.  472. 

Plaintiffs  contracted  in  New  York  wit!- 
the  N.  Co.  for  the  tiansportation  A  cer 
pooils  hy  that  company  from  New  ^  »>' 
Boston,  and  the  delivery  thereof  to  p.uiu- 
titls,  wlio  were  the  consignees.  Tiie  goods 
were  received  by  defendants,  who  've;c 
residents  of  Massachusetts  and  connecting 
carriers  over  the  latter  part  of  the  route. 
Upon  arrival  of  the  goods  at  Boston  they 
were  called  for,  but  a  delivery  was  refused 
until  the  next  day,  as  it  was  not  convenient 
to  deliver  at  the  time.  They  were  unloaded 
the  same  afternoon  and  placed  in  defendants' 
warehouse,  but  too  late  for  delivery;  and 
during  the  night  the  warehouse,  with  the 
goods,  was  destroyed  by  fire.  In  an  action 
to  recover  the  loss — /leld,  that  defendants 
were  liable  ;  and  this,  althousih  under  the 
decisions  of  the  courts  of  Massachusetts  the 
operators  of  a  railroad,  as  matter  of  law, 
cease  to  be  common  carriers  and  become 
warehousemen  when  the  duty  of  transporta- 
tion is  completed  and  goods  are  deposited 
in  a  warehouse  awaiting  the  orders  of  the 
owner  or  consignee.  Faulkner  v.  Hart,  82 
A.  y.  413,  37  Am.  Rep.  574;  re^iersing  12 
/.  <S-  S.  471.— Distinguishing  Moses  v. 
Boston  &  M.  R.  Co.,  32  N.  H.  523;  Curtis 
7'.  Delaware,  L.  &  W.  R.  Co.,  74  N.  Y.  116. 
—Followed  in  Dunham  v.  Boston  &  A.  R. 
Co.,  46  Hun  (N.  Y.)  245,  II  N.  Y.  S.  R.  472. 
Rkvikwed  in  Hartmann  v.  Louisville  &  N. 
R.  Co.,  39  Mo.  A  pp.  88. 

W'MS,  Sviii'u  iH)tioe  must  be  givoii 
«f  arrival  of  jfoods.* — Under  Cal.  Civ. 
Code,  ^  2120,  a  carrier,  in  order  to  reduce 
his  liability  to  that  of  a  warehouseman,  as 
to  goods  which  have  arrived  at  the  place  of 
consignment  and  which  have  been  stored 
in  a  warehouse,  must  notify  the  consignee 
of  their  arrival.  The  rule  laid  down  in 
this  section  is  not  changed  or  qualified  by 
iSp3i52  to  3157,  inclusive,  of  the  Political 
Code.  Wilson  v.  California  C.  /i'.  Co.,  94 
Cal.  166,  2()Pac.  Rep.  861. 


►See  also  ante,  221-235. 


Under  Cal.  Civ.  Code,  §  2120,  as  amended 
in  1874,  providing  that  carriers  shall  give 
notice  to  the  consignee  of  tne  arrival  of 
goods  and  keep  the  same  in  safely  as  ware- 
housemen "  until  the  consignee  has  had  a 
reasonable  time  to  remove  them,"  a  com- 
pany is  not  liable  as  carrier  where  the  con- 
signee has  had  notice  of  their  arrival  and 
they  are  not  taken  away,  and  are  destroyed 
by  an  accidental  fire  the  night  after  their 
arrival ;  and  in  the  absence  of  negligence  it 
,:,  not   liable  as  warehouseman.     Hirslifuhi 

Central  Pae.  R.  Co.,  7  Am.  &^  Efig-  R. 
Lus.  308,  56  Cal.  484. 

A  railroad  corporation  having  transported 
merchandise  to  its  destination,  having  un- 

adc  .  and  having  notified  the  consignee 
of  it>  arri v.il,  ' ,  not  liable  as  a  common  car- 
rier, but  at  most  as  a  warehouseman,  for  a 
damage  happening  to  it  after  the  lapse  of  a 
reasonable  time  for  its  removal.  Stowe  v. 
Nmi  York,  B.  &'  P.  R.  Co.,' 11  ^  Mass.  521. 

A  railroad  company  who  have  transported 
freight  and  afterwards  placed  it  in  their  ware- 
house, and  who,  knowinjr  the  consignee, 
have  given  him  no  notice  to  remove  it,  are 
bound,  so  long  as  they  keep  it,  to  keep  it 
with  ordinary  care.  Lane  v.  Boston  &>  /I. 
R.  Co.,  112  A/ass.  455. 

The  statute  (Paschal's  Dig.  445)  altering 
the  liability  from  that  of  common  carriers 
to  that  of  warehouseman,  docs  not  apply 
where  no  effort  was  shown  to  notify  the  con- 
signee of  the  arrival  of  the  goods  shipped. 
Houston  &•  T.  C.  R.  Co.  v.  Russell,  49 
Te.x:  748. 

337.  When  no  notiec  required.— 
The  warehouse  or  depot  at  the  town  or  sta- 
tion to  which  goods  are  shipped  by  railroad 
is  the  proper  place  of  delivery  to  the  con- 
signee. When  they  are  discharged  from 
the  cars  and,  in  the  absence  of  the  consignee, 
are  safely  stored  in  the  company's  ware- 
house, the  liability  of  the  railroad  company 
as  a  common  carrier  is  terminated,  without 
notice  to  the  consignee  of  the  arrival  of 
the  goods.  Bansemer  v.  Toledo  <S-»  W.  R. 
Co.,  25  Ind,  434.— Quoting  Hyde  71.  Trent 
&  M.  Nav.  Co.,  5  T.  R.  389. -Not  fol- 
lowed IN  Leavenworth,  L.  &  G.  R.  Co.  v. 
Maris,  16  Kan.  53'?,  Reviewed  in  Jeffer- 
sonville  R.  Co.  v.  Cleveland,  2  Bush  (Ky.) 
\k%.— Columbus  &>  W.  R.  Co.\.  Lhdden,^2 
Am.  <S-  Eng^.  R.  Cas.  404,  89  Ala.  612,  7  So. 
Rep.  471.  Gaslnveiler  \ .  Wabash,  St.  L.  &^ 
P.  R.  Co.,  25  Am.  &>  Ettg.  R.  Cas.  403.  83 
Afo.   112,   S3  Ant.    Rep.  558.— Approving 
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Norway  Plains  Co.  v.  Boston  &.  M.  R. 
Co..  I  Gray  (Mass.)  265;  Rothschild  z/. 
Michigan  C.  R.  Co.,  69  111.  164;  Merchants' 
Dispatch  Transp.  Co.z'.  Hallock,  64  111.  2S4; 
McCarty  v.  New  York  &  E.  R.  Co.,  30  Pa. 
St.  247  ;  Shenk  v.  Philadelphia  S.  P.  Co., 
60  Pa.  St.  109;  Mohr  v.  Chicago  &  N.  W. 
R.  Co.,  40  Iowa  580 ;  Alabama  &  T.  R.  R. 
Co.  V.  Kidd,  35  Ala.  209.  Following 
Cramer  v.  American  Merchants'  Union  Exp. 
Co.,  56  Mo.  528.  Quoting  Holtzclaw  v. 
Dull,  27  Mo.  395. —Not  followed  in  West- 
ern K.  Co.  V.  Little,  86  Ala.  isO.  —  C/i/ai^o 
&>  A.  K.  Co.  V.  Scolt,^2.  III.  132.— Approved 
IN  Mohr  V.  Chicago  &  N.  W.  R.Co.,40  Iowa 
579.  Followed  in  Illinois  C.  R.  Co.  ?/. 
Friend,  64  111.  303.  Not  followed  in 
Leavenworth,  L.  &  G.  R.  Co.  v.  Maris,  16 
Kan.  333 ;  Derosia  v.  Winona  &  St.  P.  R. 
Co.,  18  Minn.  133  (Gil.  119).  Quoted  in 
Spears  v.  Spartanburg,  U.  &  C.  R.  Co.,  11 
So.  Car.  1 58. 

The  same  rule  applies  to  other  corpora- 
tions using  railroads  as  a  means  of  convey- 
ance, where,  by  their  usage,  they  merely 
undertake  to  deliver  the  goods  at  their 
depots.  Merchant^  Dispatch  Transp.  Co.  v. 
Hallock,  6.^111.  284. — Following  Vincent  z/. 
Chicago  &  A.  R.  Co.,  49  111.  33  ;  Illinois  C. 
R.  Co.  V.  Alexander,  20  111.  23;  Porter  v. 
Chicago  &  R.  I.  R.  Co.,  20  111.  407.  Quot- 
ing Davis  V.  Michigan  S.  &  N.  I.  R.  Co.,  20 
111.  412;  Norway  Plains  Co.  v.  Boston 
&  M.  R.  Co.,  1  Gray  (Mass.)  263.— Ap- 
proved IN  Gashweiler  z/.  Wabash,  St.  L.  & 
P.  R.  Co.,  25  Am.  &  Eng.  R.  Cas.  403,  83 
Mo.  112,  53  Am.  Rep.  558.  Followed  in 
Illinois  C.  R.  Co.  v.  Friend,  64  111.  303; 
Rothschild  v.  Michigan  C.  R.  Co.,  69  111. 
164;  Cahn  V.  Michigan  C.  R.  Co.,  71  111.  96. 

No  notice  to  the  consignee,  where  the 
goods  arrive  on  time,  is  necessary  to  reduce 
the  lial)ility  of  a  railroad  from  that  of  com- 
mon carriers  to  that  of  warehousemen 
Soitthwfstcrtt  A'.  Co.  v.  Felder,  46  Ga.  433, 
II  Am.  Ay.  Kip.  419. — Distinguishing 
Rome  R.  Co.  v.  Sullivan,  14  Ga.  277. 

In  the  absence  of  proof  that  the  failure 
to  give  notice  of  arrival  caused  their  loss, 
the  carrier  is  not  liable  as  a  v.-.irehouseman 
for  their  loss.  Mohr  v.  Chicago  (S^•  N.  IV. 
R.  Co.,  40  lojiia  579. — Approving  Porter  v. 
Chicago  &  R.  I.  R.  Co.,  20  111.  407  ;  Chicago 
&  A.  R.  Co.  V.  Scott,  42  111,  133  ;  Richards 
V.  Michigan  S.  &  N.  I.  R.  Co.,  20  111.  404. 
Following  Francis  v.  Dubuque  &  S.  C.  R. 
Co.,  25  Iowa  60.— Approved  in  Gashweiler 


V.  Wabash,  St.  L.  &  P.  R.  Co.,  25  Am.  & 
Eng.  R.  Cas.  403,  83  Mo.  112,  53  Am.  Rep. 
558.  Not  followed  in  Western  R.  Co.  v. 
Little,  86  Ala.  159. 

If  the  notice  is  given,  no  other  liability 
grows  out  of  it  than  that  the  goods  will  be 
retained,  free  of  charge,  for  the  time  speci- 
fied. Davis  V.  Michigan  S.  &^  N.  I.  li.  Co., 
20  ///.  412. — Quoted  in  Merchants'  Dis- 
patch Transp.  Co.  v.  Hallock,  64  111.  284. 

338.  When  neither  personal  de- 
livery nor  notice  required.— A  railroad 
carrier  is  not  bound  to  deliver  to  the  con- 
signee personally,  nor  give  notice  of  the 
arrival  of  the  goods,  to  change  its  liability 
from  carrier  to  warehouseman.  Its  duty  as 
carrier  ends  when  the  goods  are  safely  car- 
ried to  their  place  of  destination  and  placed 
in  a  warehouse.  Porter  v.  Chicago  &•  Ji.  I, 
J\'.  Co.,  20  ///.  407.— Quoting  Thomas  v. 
Boston  &  P.  R.  Co.,  10  Mete.  (Mass.)  472, — 
Approved  in  Mohr  z/.  Chicago  &  N.  W,  R. 
Co.,  40  Iowa  579.  Followed  in  Richards 
V.  Michigan  S.  &  N.  I.  R.  Co.,  20  111.  404; 
Davis  V.  Michigan  S.  &  N.  I.  R,  Co.,  20  111. 
412;  Merchants'  Dispatch  Transp.  Co.  v. 
Hallock,  64  111.  284;  Illinois  C.  R.  Co.  v. 
Friend,  64  111.  303;  Chicago  &  N.  W.  R.  Co. 
V.  Bensley,  69  111.  630. — Richards  v.  Michi- 
gan S.  6^  N.  I.  R.  Co. ,10  III.  404.~FOLLOW- 
ING  Porter  v.  Chic.igo  &  R.  I.  R.  Co.,  20 
111.  407. — Approved  in  Mohr  v.  Chicago 
&  N.  W.  R.  Co.,  40  Iowa  579.  Followed 
in  Illinois  C.  R.  Co.  v.  Friend,  64  111.  303. — 
Illinois  C.  R.  Co.  v.  Friend,  64  ///.  303. — 
Following  Porter  v.  Chicago  &  R.  I.  R. 
Co.,  20  111.  407  ;  Richards  v.  Michigan  S.  & 
N.  I.  R.  Co.,  20  111.  404 ;  Chicago  &  A.  R.  Co. 
V.  .Scott,  42  111.  132;  Merchants'  Dispatch 
Transp.  Co.  v.  Hallock,  64  111.  284. — Buddy 
V.  Wabash,  St.  L.  &•  P.  R.  Co.,  20  Mo.  App. 
206. 

339.  Consijarnee  entitled  to  rea- 
sonahle  time  for  removal  after  ar- 
rival.— The  liability  of  a  railroad  company 
as  a  common  cp; rier  does  not  cease  on  the 
arrival  of  the  goods  at  their  destination 
and  their  deposit  there  in  a  warehouse,  but 
continues  until  the  lapse  of  a  reasonable 
time  for  the  removal  of  the  goods  by  the 
consignee ;  and  its  liability  as  a  warehouse- 
m;m  does  not  begin  until  its  liability  as  a 
common   carrier  has  ceased.     Coliunbns  &r* 

IF.  R.  Co.  V.  Ludden,  42  Am.  &>  Eng.  R. 
Cas.  404.  89  Jla.  612,  7  So.  Rep.  471.— EX- 
PLAINING Alabama  &  T.  R.  R.  Co.  v.  Kidd, 
35  Ala.  209.    Following  Louisville  &  N. 
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R.  Co.  7'.  McGuirc,  79  Ala.  395;  Moses  t'. 
Hosion  &  M.  K.  Co..  32  N.  H.  523;  McMil- 
lan V.  Michigan  S.  »S:  N.  I.  R.  Co.,  16 
Mich.  79.  Nor  following  Norway  Plains 
Co.  V.  Boston  &  M.  K.  Co.,  i  Gray  (Mass.) 
263.— Ai'i'Lir.n  IN  Anniston  &  A.  R.  Co.  v. 
Ledbetter,  92  Ala.  126.— Graves  v.  Hartford 
6-  N.  V.  Sti-amboat  Co..  38  Conn.  143.— Dis- 

TINGUISIIINf.    liUT     APPROVING    Gatlltle    V. 

Bourne,  4  Bin),'.  N.  C.  314. 

After  depositing  jjoods  in  their  warehouse 
at  their  place  of  destination  the  company 
keeps  them  for  the  e.xclusive  benefit  of  the 
owner,  whose  duty  it  is  to  remove  them  in 
a  reasonable  time.  Morris  &*  E.  R.  Co.  v. 
Ayres,  29  N.J.  L.  393. 

After  the  expiration  of  such  reasonable 
time  the  liability  of  the  carrier  becomes 
modified,  and  it  is  only  bound  to  exercise 
ordinary  cire  to  secure  the  safety  of  the 
goods.  The  liability  is  that  of  a  bailee  for 
hire,  and  grows  out  of  the  original  con- 
tract. National  Line  Steamship  Co.  v. 
Smart,  107  Pa.  St.  492. 

The  responsibility  of  the  carrier  continues 
until  the  owner  or  consignee  has  had  a  rea- 
sonable opportunity,  during  the  hours  when 
such  goods  are  usually  delivered  there,  of 
examining  them  so  far  as  to  judge  from 
their  outward  appearance  of  their  identity, 
and  whether  they  are  in  a  proper  condition, 
and  to  take  them  away ;  and  it  is  the  duty 
of  the  owner  or  consignee,  under  the  con- 
tract of  carriage,  to  take  notice  of  the  course 
of  business  at  the  station  of  delivery,  and 
of  the  time  of  the  arrival  of  the  train  when 
his  goods  may  be  expected  at  the  place  of 
delivery,  and  to  be  ready  to  receive  them  in 
a  reasonable  time  after  their  arrival,  and 
when  in  the  common  course  of  business 
they  may  fairly  be  expected  to  be  ready  for 
delivery.  But  if  the  goods  are  not  called 
for  by  the  party  entitled  to  receive  them 
after  they  ;ire  ready  for  delivery,  etc.,  it  then 
becomes  the  duty  of  the  carrier  to  store 
them  and  preserve  them  safely  and  in  readi- 
ness for  delivery,  and  then  the  carrier  is  re- 
leased from  his  responsibility  as  a  common 
carrier  for  the  goods  and  becomes  liable  for 
them  as  a  warehouseman.  Blumenthal  v. 
Brainerd.i^  JV.  402.— Criticising  Norway 
Plains  Co.  v.  Boston  &  M.  R.  Co.,  i  Gray 
(Mass.)  263.  Following  Moses  v.  Boston 
&  M.  R.  Co.,  32  N.  H.  523.  Rf.viewing  and 
Dis  riNGUiSHiNG  Ouimit  V.  rtenshaw,  35  Vt. 
605. 

Where  the  consignee  of  goods  suffers  an 


interval  of  several  days  to  elapse  after  their 
arrival,  and  before  he  calls  for  them,  the 
railway  company's  liability  as  a  common 
carrier  ceases  and  it  becomes  liable  only  as 
a  warehouseman,  and  is  not  responsible  for 
the  destruction  of  the  goods  by  fire,  in  the 
absence  of  negligence  on  its  part.  Chap- 
man  v.  Great  M 'ester n  A'.  Co.,  L.  K.  5  (2.  B. 
D.  278,  49  L.  J.  (J.  B.  D.  420,  42  L.  T.  252, 
28  W.  R.  566. 

340.  Consignee  entitled  to  reason- 
able time  for  removal  alter  iiotiee. 
— The  liability  of  a  railroad  company  as  a 
common  carrier  continues  after  the  goods 
have  been  carried  to  the  place  of  destina- 
tion and  stored  in  the  depot  until  the 
consignee  (owner)  has  had  notice  and  a  rea- 
sonable time  to  move  them,  after  which  it 
is  only  liable  as  a  warehouseman  ;  yet  it 
may  stipulate  by  special  contract  that  its 
liability  as  carrier  shall  cease  when  the 
goods  have  been  stored  in  its  depot  at 
the  place  of  destination,  being  afterwards 
liable  only  as  warehou.seman.  Western  R. 
Co.  V.  Little,  37  Am.  &>  Eng.  R.  Cas.  659, 
86  Ala.  159,  5  So.  Rep.  563.— Applying 
South  &  N.  Ala.  R.  Co.  v.  Wood,  66  Ala. 
167;  Buckley  v.  Great  Western  R.  Co.,  18 
Mich.  121.  Approving  Alabama  &  T. 
R.  R.  Co.  V.  Kidd,  35  Ala.  209.  Follow- 
ing Louisville  &  N.  R.  Co.  v.  Odcn,  80 
Ala.  38.  Not  following  Rice  v.  Hart, 
118  Mass.  201;  Gashweiler  v.  Wabash.  St. 
L.  &  P.  R.  Co.,  83  Mo.  112;  Rothschild  v. 
Michigan  C.  R.  Co.,  69  III.  164;  McCarty 
V.  New  York  &  E.  R.  Co.,  30  Pa.  St.  247 ; 
Mohr  V.  Chicago  &  N.  W.  R.  Co.,  40  Iowa 
580 ;  Butler  v.  East  Tenn.  &  V.  R.  Co.,  8 
Lea  (Tenn.)  32.— Applied  in  Anniston  «& 
A.  R.  Co.  V.  Ledbetter,  92  Ala.  326. 

A  company  does  not  remain  liable  as  a 
common  carrier  until  notice  has  been  given 
to  the  consignee  of  the  arrival  of  goods  and 
a  reasonable  time  has  been  given  for  their 
removal.  (Haskell,  A. J.,  dissenting.)  Spears 
V.  Spartanburg,  U.  &>  C.  R.  Co.,  1 1  .So.Car.  1 58. 

If  goods  are  not  removed  after  notice  of 
their  arrival  within  a  reasonable  time,  the 
strict  liability  of  a  railroad  company  as  a 
common  carrier  ceases ;  and  it  may  charge 
storage  itself  or  deposit  the  goods  in  the 
warehouse  of  another,  at  the  risk  and  ex- 
pense of  the  owner.  Rome  R.  Co.  v.  .Sulli- 
van, 14  Ga.  277.  —  Not  followed  in 
Michigan  C.  R.  Co.  v.  Hale,  6  Mich.  243. 
— Kennedy  v.  Mobile  Gf  G.  R.  Co.,  21  Am.  &* 
Eng.  R.  Cas.  145,  74  Ala.  430. 
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A  common  carrier  may  discharge  his  lia- 
bility entirely  by  placing  the  goods  in  a 
warehouse  at  the  place  of  destination,  or 
by  delivering  them  safely  to  some  respon- 
sible third  person  who  will  undertake  to 
keep  them  safely  and  deliver  them  to  the 
consignee  when  called  for,  in  case  the  con- 
signee cannot  be  found,  or  he  refuses  or 
neglects  to  take  them  away  within  a  reason- 
able time  after  tender  or  notice.  Cooi  v. 
/irte  K.  Co..  58  Jhxrb.  (N.  V.)  312. 

;141.  What  is  a  reasonable  time.— 
"  Reasonable  time"  allowed  a  cf)nsignee  in 
which  to  receive  goods  is  such  as  would 
enable  one  residing  in  the  vicinity  of  the 
place  of  delivery,  and  who  was  informed  of 
the  probable  time  of  the  arrival  of  the 
goods  and  of  the  course  of  the  carrier's 
business,  to  inspect  and  remove  the  goods 
during  business  hours.  When  such  time 
has  elapsed,  the  carrier's  lial)ility  becomes 
that  of  a  warehouseman.  JM/  v.  .S7.  Lotus 
&•  I.  M.  R.  Co.,  6  Afo.  App.  363. 

Six  days  is  more  than  a  reasonable  time 
for  a  carrier  to  keep  goods;  and  where  they 
have  been  in  his  warehouse  ready  for  de- 
livery that  length  of  time  his  liability  as 
carrier  has  ceased.  Derosia  v.  Winona  &* 
St.  P.R.  Co.,  18  M/nn.  133  (67/.  119),  8  Aw. 
Ry.  Rep.  363.  Annistnn  <&^  A.  R.  Co.  v.  Led- 
bi'tter,  92  Ala.  326, 9  So.  Rep.  73.  —  Applying 
Western  R.  Co.  v.  Little,  86  Ala.  163;  Co- 
lumbus &  W.  R.  Co.  V.  Ludflen,  89  Ala.  612. 

A  piano  being  forwarded  over  the  de- 
fendant's road  from  Columbus,  Ga.,  to 
Goodwater,  Ala.,  consigned  to  a  person 
wiio  lived  twenty  eight  miles  from  that 
tovin^/teld,  that  three  days  was  a  reason- 
able time  for  its  removal,  after  which  the 
railroad  company  was  liable  only  as  a  ware- 
houseman. Columbus  iS~»  W.  R.  Co.  v.  Lud- 
den,  42  Am.  (S-»  Eng.  R.  Cas.  404,  89  Ala. 
612,  7  So.  Rep.  471. 

The  grain  which  had  arrived  over  defend- 
ant's road,  consigned  to  plaintiffs  at  Duluth, 
\v;\s  inspected  in  part  on  the  25th  and  in 
part  on  the  26th  of  November,  1886,  and 
weighed  by  the  state  weigh-master  and 
stored  by  defendant  on  November  26th  in  a 
public  warehouse  fit  for  such  purposes,  for 
and  on  behalf  of  plaintiffs,  subject  to  a 
general  instruction  given  by  the  railway 
companies  to  all  the  elevator  companies  not 
to  issue  any  warehouse  receipts  until  the 
paid  freight  bills  were  presented.  On  the 
afternoon  of  November  27th  (Saturday), 
between  four  and  five  o'clock,  the  elevator 


company  gave  plaintilTs  written  notice  that 
the  wheat  had  been  placed  to  their  credit, 
accompanied  with  a  report  of  the  weight 
and  grade.  The  defendant  did  not  present 
its  freiglit  bill  to  plaintiffs  until  November 
29th  (Monday).  The  wheat  was  accidentally 
destroyed  by  fire  in  the  elevator  on  the 
night  of  November  27th,  withcjut  any  fault 
of  either  party,  field,  that  defendant's 
liability  as  carrier  had  terminated  before 
the  destruction  of  the  property ;  also,  that 
the  instruction  not  to  issue  warehouse  re- 
ceipts to  consignees  until  the  paid  freight 
bills  were  presented  imposed  no  condition 
or  restriction  upon  their  issue  not  imposed 
by  the  public  warehouse  act  (Gen.  Laws 
1885,  ch.  144,  §  6).  Arthur  v.  St.  Paul&*  D. 
R.  Co.,  32  Am.  &* Eng.  R.  Cas.  449,  38  Mhni. 
95,  35  N.  IV.  Rep.  718. 

342.  What  is  not  a  rcasonal>|c 
time. — A  consignee  is  entitled  to  a  reason- 
able time  for  the  removal  of  goods.  So 
where  goods  arrived  at  their  place  of  des- 
tination on  one  day  and  are  de.stroyed  by 
fire  on  the  following,  the  company's  liability 
is  that  of  carrier  and  not  that  of  ware- 
houseman. Louisville  Sf'  N.  R.  Co.  v.  Mc- 
Guire,  79  Ala.  395.— Followed  in  Co- 
lumbus &  W.  R.Co.  V.  Ludden,  89  Ala.  612. 

Cotton  reached  its  destination  on  Friday 
night,  but  the  consignee  was  told  on  Satur- 
day morning  that  it  had  no";  arrived.  The 
cotton  was  burned  on  the  next  day  (Sun- 
day). Held,  that,  under  the  circumstances, 
the  consignee  had  not  had  a  reasonable 
time  for  the  removal  of  the  cotton,  and 
that  the  company  was  liable  as  carriers  and 
not  as  warehousemen.  Louisin'lle  dr>  yV.  A'. 
Co.  V.  Oden,  80  Ala.  38. — Followed  in 
Western  R.  Co.  v.  Little,  86  Ala.  159. 

Ten  bags  of  wool,  delivered  by  tlie  plain- 
tiff to  the  defendants  at  Exeter,  N.  H.,to  be 
transported  to  Boston  and  there  delivered 
to  a  consignee,  were  carried  over  defendant's 
railroad  in  a  train  which  arrived  at  their 
freight-house  in  Boston  between  one  and 
three  o'clock  in  the  afternoon.  In  the 
usual  course  of  business  from  two  to  three 
hours  were  required  to  unload  th?  freight 
from  the  cars  into  the  warehouse,  and  the 
gates  were  closed  at  five  o'clock,  so  that  no 
goods  could  be  removed  from  the  warehouse 
after  that  hour  until  the  next  morning. 
During  the  night  the  warehouse  and  most 
of  its  contents,  including  the  wool,  were 
consumed  by  fire.  Held,  that  upon  these 
facts  the  jury  were  warranted  in  findingthat 
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the  consignee  liad  not  ii  reasonable  opiior- 
tunity  to  take  the  wool  into  his  possession 
before  the  fire,  and  that  the  defendants 
were  liai)lc  as  cofiiinon  carriers  thi;refor, 
notwithstanding  it  mi^lit  he  proved  hy  tiiein 
that  before  the  fire  the  wool  had  been 
placed  upon  the  platform  in  tlie  warehouse, 
fioni  wiiich  such  goods  were  usually  deliv- 
ered, separate  from  other  goods,  and  ready 
for  delivery.  A/osfs  v.  lloston  &>  M.  A'.  Co., 
32  ^V.  J/.  523.— DlSTINGMSIlK!)  IN  Han- 
semer?/.  Toledo  &  W.  K.  Co.,  25  Ind.  434; 
Faulkner  v.  Hart,  82  N.  Y.  413,  37  Am.  Rep. 
574.  Followed  in  Derosia  v.  Winona  & 
St.  P.  R.  Co.,  18  Minn.  133  (Gil.  119); 
Blumenthal  7'.  Brainerd,  38  Vt.  402.  Nor 
FOLLOWEiJ  IN  Francis  v.  Dubuque  &  S.  C. 
R.  Co.,  25  Iowa  60.  Kevif.weu  in  Spears 
V.  Spartanburg,  U.  &  C.  R.  Co.,  11  So.  Car. 
158. 

Goods  arrived  at  a  depot  at  the  place  of 
destination  and  were  unloaded  and  ready 
for  delivery  to  the  consignee  about  four 
o'clock  in  the  afternoon.  The  depot  was 
closed  for  the  night  two  hours  later,  and  the 
goods  were  destroyed  by  fire  before  l)usl- 
ness  hours  the  next  morning.  //M,  that  a 
finding  that  the  company's  liai)ility  as  com- 
mon carrier  had  not  ceased,  on  the  ground 
that  the  consignee  had  not  liad  a  reasonable 
time  in  which  to  remove  the  goods,  was 
warranted  by  the  evidence.  Parker  v.  Mil- 
li'aukec  &'  St.  P.  R.  Co.,  30  W/s.  689,  7  A>n. 
Ay.  Ki'fi.  255. 

:J43.  "Wlioii  question  of  reasuiiable 
lime  is  for  the  jury.— Where  a  company 
is  sued  for  the  loss  of  goods,  if  there  is  any 
doubt  or  question  made  as  to  whether  they 
were  lost  while  the  company  was  liable  as 
common  carriers  or  as  warehousemen,  the 
question  should  be  submitted  to  the  jury; 
and  if  the  jury  fail  to  consider  the  question 
upon  being  especially  instructed  to  do  so,  it 
is  ground  for  reversal.  .'Sessions  v.  IVestern 
A\  Corp.,  16  Gray  (Masx^  132. 

It  is  error  to  refuse  to  submit  to  the  jury 
whether  the  company's  lial)ility  was  simply 
that  of  warehouseman,  where  the  plaintiff's 
uncontradicted  evidence  fails  to  show  that 
the  goods  were  not  ready  for  delivery  long 
enough  before  they  were  destroyed  to  afford 
a  reasonable  time  for  their  removal.  Wood 
V.  Mikvaukee  &•>  Sf.  P.  /i'.  Co.,  27  M'l's.  541, 
2  A»i.  Ry.  Rep.  342. 

Where  goods  are  destroyed  in  the  hands 
of  a  carrier  after  their  arrival,  the  question 
whether  its  liabilitv  is  as  carrier  or  as  ware- 


houseman depends  upon  whether  the  con- 
signee lias  had  a  reasonable  time  in  which 
to  renKJVe  them  ;  but  whiit  is  a  reasonable 
time  is  for  the  jury,  ll'ood  v.  Milwaukee 
&^  St.  P.  R.  Co.,  27  Wis.  541,  2  Am.Ry.Rep. 

342. 

:t44.  Wlien  question  of  iie^lit^enee 
for  tile  Jury— Aneney.  -Where  a  railway 
company  holding  goods  as  a  warehou.scman, 
after  the  consignee  had  refused  to  acce|>l 
them,  makes  a  delivery  to  a  peison  who 
had  fraudulently  obtained  possession  of  an 
advice  note  sent  by  it  to  the  consignee,  it  is 
a  fpiestion  of  fact  whether  the  coni|)any  has, 
under  the  circumstances, acted  witli  reason- 
abli!  care.  I/eiif^h  v.  Loudon  &^  A.  W.  A'. 
Co.,  39  /..  /.  A.r.  48,/..  A'.  5  A-.i.  51,21/,.  7\ 
676.  — DiSTlNtiuiSHKU  IN  Hurt  v.  Holt,  30 
L.  T.  25. 

After  a  trunk,  which  liad  been  sent  by  ex- 
press, had  arrived  at  the  place  of  destina- 
tion the  owner  called  and  asked  permission 
to  open  it  and  take  out  some  of  the  con- 
tents and  to  leave  it  until  the  next  day.  The 
agent  informed  him  that  he  could  do  so 
upon  paying  charges  and  receipting  for  tlie 
trunk.  On  the  following  day  it  was  deliv- 
ered to  persons  who  were  not  authorized  to 
receive  it.  J/e/d,  that  tiiere  had  been  no 
sufficient  delivery  to  relieve  the  company 
from  liability,  and  it  was  error  to  order  a 
nonsuit ;  but  tha*  Lue  qitestion  of  the  com- 
pany's negligence  as  war. houseman  should 
liave  been  left  to  the  jury.  Oderkirk  v. 
Fargo,  34  N.  V.  S.  R.  166,  58  Hun  347,  1 1 
A^.  ]'.  Supp.  871.— Reviewing  Tarbell  v. 
Royal  Exch.  Shipping  Co.,  no  N.  Y.  170,  17 
N.  Y.  S.  R.  153  ;  Matteson  v.  New  York  C. 
&  H.R.  R.  Co.,76N.  Y.  381. 

If  the  arrangement  for  leaving  the  trunk 
was  made  before  the  payment  of  charges 
and  signing  the  receipt,  and  with  a  view  to 
give  plaintiff  a  reasonable  opportunity  to 
send  for  it,  it  was  within  the  apparent  scope 
of  the  agent's  authority,  and  would  bind  the 
company  in  the  absence  of  any  notice  to 
plaintiff  of  any  restriction  on  the  agent's 
authority.  Oderkirk  v.  Juuj^o,  34  A^.  Y.  S. 
R.  166,  58  ////;/  347,  1 1   N.  y.  Supp.  871. 

:t45.  I>Iiclii^an  rule. — In  Michigan,  in 
the  absence  of  an  express  contract,  or  one 
fairly  inferable  from  the  nature  of  the  busi- 
ness, the  known  necessities  under  which  it 
is  carried  on,  and  the  established  usage  on 
the  subject,  a  common  carrier  cannot  re- 
lieve itself  from  responsibility  as  such  by 
depositing  the  goods  in  its  warehouse  at  the 
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end  of  its  route.  Dhuk  v.  Ashley,  42  Am. 
6-  ling.  K.  Ois.  428.  80  A/h/i.  90,  44  A'.  11^. 
A't'/>.  1 1 20.  J-V/fff  V.  Mic/ii'gtui  C.  A'.  Co.,  62 
J\//i//.  I,  28  A'.  H'.  AV/.  685.— Revikwino 
Buckley  v.  Great  Western  R.  Co.,  18  Mich. 
121. 

The  mere  fact  that  a  railroad  company 
possessed  a  warehousing  depot  at  the  end 
of  its  route  will  not  raise  the  legal  infer- 
ence of  a  right  to  shift  its  character  of  com- 
mon carrier  to  warehouseman  by  immediate 
deposit  in  the  warehouse,  especially  if  it  ap- 
pear that  it  was  ostensibly  employed  as  car- 
rier only ;  but  it  is  a  question  for  the  jury, 
upon  the  facts  in  evidence,  to  say  whether 
the  company  became  obliged  to  act  as  ware- 
houseman also.  lUickhy  v.  Great  Western 
R.  Co.,  i?,Mic/i.  121. 

As  a  general  rule,  by  usage  and  common 
custom,  railroad  carriers  may  deliver  freight 
at  their  depots,  freight-houses,  or  stations, 
and  be  relieved  of  the  burden  of  actual  de- 
livery at  the  place  of  business  of  the  con- 
signee and  of  their  common-law  liabiliiics 
as  common  carriers,  by  notice  of  the  con- 
signee, and  reasonable  time  thereafter  to 
remove  them.  Persons  delivering  them 
goods  to  carry  are  supposed,  in  the  absence 
of  special  contract,  to  understand  such 
usage  or  custom,  and  to  contract  with  ref- 
erence to  it.  Black  v.  Ashley,  42  Am.  <S^ 
Eng.  R.  Cas.  428,  80  Mich.  90, 44  A'.  W.  Rep. 
1 1 20. 

',\\i\.  Liability  of  Michigan  Central 
ICailroad  under  its  charter.— The  act 
to  incorporate  the  Michigan  Central  Rail- 
road Company,  providing  that  when  a  cer- 
tain time  has  elapsed  after  notice  to  con- 
signee of  the  receipt  of  property  storage 
may  be  charged,  and  that  in  all  cases  the 
company  shall  be  responsible  for  goods  in 
deposit  in  any  of  their  depots  awaiting  de- 
livery, as  warehousemen,  and  not  as  com- 
mon carriers,  does  not  exonerate  the  com- 
pany from  liability  as  such  carriers,  in  cases 
where  the  notice  of  receipt  of  property  has 
not  been  given  to  the  consignee.  The  lan- 
guage "  awaiting  delivery"  was  held  to  ap- 
ply to  the  goods  only  after  the  notice  given. 
Michigan  C.  R.  Co.  v.  Ward,  2  Mich.  538. 

The  Michigan  Central  Railroad  Company, 
under  its  charter,  is  liable  as  warehouseman 
only,  and  not  as  common  carrier,  for  goods 
transported  over  its  line  to  Detroit  and 
there  deposited  in  its  warehouse  awaiting 
delivery  to  an  intermediate  consignee. 
Michigan  C.  R.  Co.  v.  Lantz,  32  Mich.  502, 


8  Am.  Ry.  Ro-p,  74.— AnHK.RiNO  to  Michi- 
gan C.  R.  Co.  V.  Hale.  6  Mich.  243.  [)is- 
JINOUIHHING  Mills  V.  Michigan  C.  R.  Co., 
45  N.  Y.  622;  Michigiin  C.  R.  Co.  v.  Mineral 
Springs  Mfg.  Co.,  16  Wall.  (U.  S.)  318. 

Where,  by  the  charter,  it  was  provided 
that  the  company  may  charge  and  coIUh  t 
a  reasonable  sum  for  storage  on  all  prop- 
erty transported  by  them  remaining  four 
days  after  delivery  at  their  depot;  also  that 
the  consignee  should  be  notified  of  the  re- 
ception four  days  before  storage  should  be 
charged,  in  case  the  property  was  not  stored 
at  the  Detroit  depot,  and  that  24  hours'  notice 
should  be  given  if  stored  at  the  Detroit  de- 
pot ;  and  that  the  company  shoidd  be  respon- 
sible for  goods  awaiting  delivery,  as  ware- 
housemen, and  not  as  common  carriers — 
held,  that  property  on  deposit  in  depots 
was  to  be  considered  as  awaiting  delivery  as 
soon  lis  it  was  in  condition  to  be  delivered  to 
the  consignee  when  demanded.  Michigan 
C.  R.  Co.  V.  Hale,  6  Mich.  243.— Adhkkkd 
TO  IN  Michigan  C.  R.  Co.  v.  Lantz,  32 
Mich.  502.  Reconcilkd  in  Luke  Shore  & 
M.  S.  R.  Co.  V.  Perkins,  25  Mich.  329. 

The  office  of  the  notice  is  to  fix  the  right 
to  charge  for  storage,  not  to  continue  the 
liability  of  the  company  as  common  car- 
riers; if  tlie  necessity  of  the  notice  to  ter- 
minate the  carriers'  liability  did  not  exist 
without,  it  was  not  created  by  the  act.  while 
if  it  did  exist,  it  is  removed  by  the  limita- 
tion of  the  liability  to  that  of  warehouse- 
men, when  goods  are  in  deposit  ready  to  be 
delivered,  whether  such  notice  is  or  is  no' 
given.     Michigan  C.  R.  Co.  v.  Hale,  6  Mich. 

243- 

J{47.  Wiicrc  ((oods  are  held  at  con- 
signee's request.— Where  goods  are,  pur- 
suant to  the  directions  of  the  consignee, 
stored  in  a  warehouse  of  the  carrier,  to  re- 
main there  until  they  should  be  called  for 
by  a  transfer  company  employed  by  the 
plaintifT  to  deliver  the  goods  to  liim,  tiie  lia- 
bility of  the  carrier  is  reduced  to  that  of  an 
ordinary  bailee,  and,  in  case  of  fianiage  to 
the  goods  by  fire  while  they  are  in  the  ware- 
house, the  carrier  is  not  liable,  in  the  ab- 
sence of  negligence  on  its  part.  Hartmann 
V,  Louisville  &*  N.   R.Co.,  39  Mo.  App.  88. 

Where  a  carrier  is  ready  to  deliver  goods, 
but  on  account  of  the  lateness  of  the  hour 
they  are  left  in  the  depot  overnight,  at  the 
request  of  the  consignee,  but  probably  for 
the  convenience  of  both  the  consignee  and 
the  company's  agent,  the  company  has  dis- 
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chargcrl  its  duty  as  carrier  ;  and  if  llicy  arc 
dcsiroycd  hy  lire  <luriiig  the  foilowintj  ni},'ht, 
ils  iial)iiity  is  only  that  of  warcliouscman. 
J't/t/ii-r  V.  lUilJalo  ^-^  .S".  /,.  R.  Cc,  44  A'.  )'. 
505;  tiTits/ii^i;-  4(>  /liir/'.  103,— FdM.oWKD  IN 
lli-dKfs  7'.  llndson  Kivcr  K.  Co.,  4y  N.  Y. 
2Jj;  IVlton  7'.  Ucnssciaur  &  S.  K.  Co.,  54 
N.  Y.  214.  Nor  loi.i.nwKii  in  Lcavcn- 
woriii,  L,  &  G.  K,  Co  v.  Mails,  16  Kan.  333. 
l<i:i  lUKK.n  10  IN  Uerosia  7'.  Winona  &  St. 
P.  K.  Co.,  18  Minn.  133  ((Jil.  iiy). 

On  the  back  of  the  rr(|uisi-note  and 
siii|)i)in|,'-rcccipi  (,'iveii  and  received  i)y 
phiinlill  on  tiiesiiipinenKjf  goods,  and  on  tiie 
freii^hl  advice-note,  were  a  nund)er  of  condi- 
tions, one  of  which  was  that  the  ronipany 
•  siiouid  not  Ijc  liable  for  floods  Kfi  until 
called  for  or  to  order,  or  warehoused  for  the 
convenience  of  the  parties  to  wiioni  they 
belon^'cd,  and  that  the  warehousing  of  all 
goods  would  be  at  the  owner's  risk  and  ex- 
pense. On  the  arrival  of  the  ^oods  they 
were  placed  in  the  warehouse  arul  plainlilT, 
on  tile  receipt  of  the  freiijiil  iulvicc-note, 
called  at  the  warehouse  and  obtained  per- 
mission to  leave  them  there,  nothin<;  being 
said  about  storage.  The  goofls  were  sub- 
sequently lost,  //(•/(/,  that  plaintitT  could 
not  recover.  iJAncr  v.  Giaiid  Trunk  R. 
Co.,  31    U.  C.  C.  J'.  248. 

.•148.  OHor  by  carrlor  to  dolivrr.— 
When  floods  sent  by  a  common  carrier 
have  arrived  at  their  destination  and  have 
been  tendered  and  refused  by  thcconsif^rtee, 
the  contract  for  their  carriajje  has  been  per- 
formed. The  carrier  may  then  retain  or 
store  the  goods  for  the  use  of  the  owner ; 
but  if  he  retain  the  custody  of  them,  it  is  as 
depositary  and  not  as  carrier.  As  such  de- 
positary, there  being  no  agreement  for  com- 
pensation, he  is  liable  only  for  gross  negli- 
gence. Kremer  v.  Southern  Exp.  Co.,  6 
Coldiv.  {Tenn.)  356.— APPROVING  Fisk  v. 
Newton,  I  Den.  (N.  Y.)  45. 

An  oiler  to  deliver  freight  or  passenger's 
baggage,  if  made  at  a  proper  time,  dis- 
charges the  master  and  owners  of  a  ship  or 
boat  from  their  liability  as  carriers;  and  if 
the  freight,  etc.,  remain  afterwards  in  their 
custody,  they  hold  it  as  bailees,  and  are  ac- 
countable for  it  according  to  the  terms,  ex- 
press or  implied,  of  such  bailment.  Youttg 
V.  Smith,  3  Dana  (Aj.)  91. 

34».  Rule  rcqiiiriii;;  removal  with- 
in a  fixed  time— Where  a  railroad  com- 
pany makes  a  rule  that  freight  must  be 
taken  away  within  twenty-four  hours  after 


being  unloaded,  its  liability  as  carrier  tines 
not  cease  wheie  it  unloads  goods  and  places 
them  in  a  warehouse  before  the  <'.\piration 
of  the  twenty  four  hours,  but  continues  for 
that  length  of  time,  unless  the  goods  arc  dc- 
liviTed  to  the  owner  or  some  one  author- 
ized to  I  eceivc  thcnt.  Aiij^le  v.  Missisxiftpi 
&>  .1/,  A".  Co.,  I)  /ou'ii  487. 

If  the  consignee  has  knowledge  of  a  regu- 
lation and  usage  of  a  conii)any  that  cars 
nnist  be  unloaded  within  tweniy-foiir  hours 
after  notice  oi  their  arrival,  and  that  a 
charge  of  i!>3  per  day  would  be  made  for 
cars  not  so  unloiuled,  he  is  bound  by  such 
regulation,  and  the  company,  as  warehouse- 
man, has  a  1  en  u|)on  the  goods  for  such 
charges.  Millt-r  v.  MainJJild,  112  Mass. 
260, 

Where  a  company  keeps  posted  in  its 
depot  a  notice  that  property  must  be  re- 
moved within  two  days  after  being  unloadi'd 
from  cars,  or  storage  will  be  charged,  and 
that  the  liability  of  the  company  should 
only  be  that  of  warehouseman,  a  consignee 
who  ,isks  the  privilege  of  leaving  fieight  in 
the  depot  beyond  the  two  days  is  liable  to 
pay  storage  charges,  according  to  the  pub- 
lic rates  of  the  company,  and  the  company 
will  be  liable  as  a  bailee  for  hire.  Diminhk 
V.  Mihvaukce  &^  St.  />.  R.  Co.,  18  ll'ts.  471. 

Where  a  company  has  for  a  long  time 
kept  a  printed  notice  posted  in  its  depot 
that  if  goods  are  not  removed  in  two 
days  after  their  arrival  a  charge  would  be 
made  for  .storage,  proof  that  a  consignee 
knew  of  such  notice  is  not  necessary  to 
make  him  liable  for  a  storage  charge,  where 
he  requests  that  goods  be  allowed  to  remain 
in  the  depot.  Diinmick  v.  Milwaukee  <S^ 
St.  P.  R.  Co..  18  IVis.  47  i. 

;J50.  Failure  to  deliver  on  de- 
mand.*— A  carrier  had  shipped  goods  to 
destination  and  deposited  them  in  its  depot 
at  that  point.  The  goods  remained  in  the 
depot  for  four  days,  and  were  destroyed  by 
fire  on  the  fifth  day.  On  each  of  the  four 
or  five  days  the  consignee's  drayman  in- 
quired of  the  carrier's  agent  for  the  goods, 
for  the  purpose  of  removing  them,  and  was 
informed  they  had  not  arrived.  The  f:re 
was  not  shown  to  have  resulted  from  tlie 
carrier's  negligence.  /YeM,  that  the  carrier 
is  liable  to  the  consignee  for  the  value  of 
the  goods.  His  liability  is,  however,  that 
of  a  warehouseman,  not  that  of  a  carrier, 

*  See  also  ante,  01. 
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nirKliRcncc  consists,  not  in  causiiijj  the 
HIT,  but  HI  unnecessarily  cxposinj^  the  >,'i>o(ls 
to  its  ravaf^es.  /•-■».>/  /'(««.,  l^.  &■*  (J.  A', 
Co.  V.  A'(7/i',  55  .I'll.  1^  /•'■I'.K-  A".  C'".v.  621,  91 
Tnin.  699,  20  .s'.  //'.  /i'(/i.  J12.  P) after  v. 
J>i/it;i'iirr  &*  //.  Cii/iit/  Co.,  42  //w.  v!'-^  JC>/jf. 
a:  Cos.  41  \,  luS  X.  1  .  118,  23  A'.  /:.  /•</. 
131,  27  A'.  )'.  .S'.  A'.  931  ;  oJ/irw/'/ix  42  ////« 
654,  /;;  w,  — Foi.i.DW'iNi;  VVhilwortli  7/.  FCrie 

U.  Co.,  87  N.  V.  4'3- 

Tlic  carrier's  ne^li;,'<'ncc  is  the  proxininte 
cause  of  the  loss,  and  lie  is  liai)le  as  ware- 
houseman for  the  vahic  of  the  goods,  wiiere 
tlu'y  were  fiesiroy<d  !>>•  lire  not  ini|)Utable 
to  his  ne^iiiiitncc,  iifier  their  deposit  in  the 
depot  of  destination  .irid  after  tlieconsif^nee 
had  demanded  tiieni  and  liad  been  erronc- 
dy  inforinefl  by  the  carrier's  aji;ent  tliat 
'  had  not  arrived.  The  nei;lij.;encc  that 
jod  tite  lo.ss  consisted  in  withholding  tlic 
goods  and  exposing  theni  to  the  fire,  /uis/ 
Tenn.,  V.  iS-  (/".  A'.  Co.  v.  Kflly,  55  Am. 
&'  Jiiij,'-.  A".  Co.'i.  621,  91  7\>in.  O99,  20  i'.  IV. 
AV/.  312.  —  DiSTiN'JUisiiiNG  Larnont  v. 
Nashville  &  C.  R.  Co.,  9  Heisk.  (Tenn.)  58, 

After  the  arrival  of  goods  at  the  place  of 
destination  the  consignee  called  for  them, 
but  was  told  that  they  had  not  arrived. 
Afterward  the  mistake  was  discovered  and 
corrected  by  giving  the  consignee  written 
notice.  The  goods  were  held  some  two 
weeks  after  the  notice,  and  were  then  de- 
stroyed by  fire.  /A:/ii,  that,  the  consignee 
had  a  sufficient  time  for  the  removal  of  the 
goods  after  tlie  notice,  and  that  the  com- 
pany was  not  liable  for  a  loss  on  the  ground 
of  a  conversion.  lV/7/itims  v.  Dchiware  &• 
If.  Canal  Co.,  25  N.  V.  S.  A'.  518,  53  /fttn 
635,  3  .SV/7'.  Su/>.  CI.  19,  6  A^.  Y.  Stipp.  36. 

i{51.  Where  euiiNi{;ii«e  live.s  lit  a 
di.staiiue. — Where  the  consignee  of  goods 
does  not  reside,  nor  have  any  known  agent 
at  or  near  the  place  to  which  they  are  con- 
signed, and  the  carrier  does  not  know  where 
he  resides,  he  may  place  the  goorls,  on  their 
arrival,  in  his  warehouse,  and  after  a  reason- 
able time,  if  they  are  not  called  for,  lits  lia- 
bility as  a  common  carrier  ceases  and  be- 
comes that  of  a  warehouseman.  Derosia  v. 
Winona  <S-  St.  P.  R.  Co.,  18  Minn.  133  {Gil. 
119),  8  Am.  Ry.  Rep.  363.— EXPLAINING 
Buckley  V.  Great  Western  R.  Co.,  18  Mich. 
121.  Following  Moses  v.  Boston  &  M. 
R.  Co.,  32  N.  H.  523;  Fennerz/.  Buffalo  & 
S.  L.  R.  Co.,  44  N  y.  505.  Not  following 
Norway  Flaitis  Co.  v.  Boston  &  M.  R.  Co., 
1   Gray   (Mass.)  263 ,  New  Albany  &  S.  R. 


Co.  7'.  Cainjtbell,  12  Ind.  55;  Morris  iS:  K.  U, 
Co.  7'.  .Xyrcs,  29  N.  J.  L.  394;  I'Vancis  t. 
DubuciuciS;  S.  C.  K.  ("0.,  25  Iowa  f)o;  llilliard 
7'.  Wilmington  \'  W.  U.  C"o.,  C  Joni's  (N. 
Car.)  343;  Chicago  iS:  .\.  K.  Co.  7'.  Scott, 
42  111.  13..  I'"<)l.Li)Wi:ii  IN  Pmncy  7>.  First 
Div.  St.  P.  &  )'.  U.  Co.,  19  Minn.  251  ((iil. 
21 1). 

A  carrier  is  not.  hound  to  deliver  gootU 
consigned  to  a  point  beyond  its  liiu-and  be- 
yonfl  any  means  of  public  tianspurtation  ; 
but  its  liability  as  c.irrier  terminates  upon 
carrying  the  goods  to  the  nearest  station  to 
the  consignee's  residence  and  there  storing 
them.  But  v.here  llie  goods  are  sent  to  the 
consignee,  who  refuses  V<  iceive  them,  the 
carrier's  liability  is  not  nnewed  upon  a  re- 
turn of  the  goods  t(j  the  warehouse.  Salin- 
ger w.  Simmons,  8  ///'/>.  J'r.  A'.  .S'.  (A'.  )'.)  409, 

Where  the  distance  on  a  railroad  over 
which  a  commotiity  was  carried  was  very 
short,  and  the  consignee  lived  16  miles  from 
the  road,  and  no  agent  was  present  to  re- 
ceive it  on  Its  arrival,  tlie  depositing  of  the 
commodity  in  the  company's  warehouse  at 
the  point  of  delivery  exonerated  it  from 
the  liabilities  of  a  common  carrier,  and  it 
was  thenceforth  only  bound  as  a  warehouse- 
man. Hilliard  v.  Wilmimrton  &^  W.  A*. 
Co.,  6  Jones  (N.  CVjr.)  343.— Follow fd  in 
Neal  V.  Wilmington  &  W.  R.  Co.,  8  Jones 
(N.  Car.)  482.  Not  Followkd  in  Leaven- 
worth, L.  &  G.  R.  Co.  V.  Maris,  16  Kan.  333 ; 
Derosia  v.  Winona  &  St.  P.  R.  Co.,  18 
Minn.  133  (Gil.  119).  Quotkd  in  Henbow 
V.  North  Carolina  R.  Co.,  Phil.  (N.  Car.) 
421  ;  Chalk  v.  Charlotte,  C.  &  A.  R.  Co., 
9  Am.  &  Eng.  R.  Cas.  106,  85  N.  Car.  423. — 
Northrop  v.  Syracuse,  B.  &•  N.  Y.  R.  Co.,  3 
Abb.  App. Dec.  {N.  Y.)  386,  5  App.Pr.N.S.\2t,. 

The  goods  were  carried  to  the  station  at 
the  place  of  delivery  and  placed  in  the  com- 
pany's shed  there  used  for  the  purpose  of 
storing  goods,  where  they  were  subsequently 
destroyed  by  fire.  The  station  was  some 
five  miles  distant  from  the  village  where 
the  plaintiff's  place  of  business  was.  Held, 
that  the  station  was  the  destination  of  the 
goods  and  not  the  village,  and  the  shed  a 
warehouse,  within  the  meaning  of  a  con- 
dition in  the  bill  of  lading  terminating  the 
liability  of  the  company  when  the  goods 
were  placed  in  their  warehouse  at  the  desti- 
nation, and  that  after  the  goods  were  placed 
there  the  company's  liability  was  at  an  end. 
Richardson  v.  Canadian  Pac.  R.  Co.,\i)  Am, 
&*  Eng,  R.  Cas.  413,  19  Ont.  369. 
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352.  Wlicro  {^Mocls  are  "to  be  left 
until  ealle<l  tor."— A  provision  in  a  bill 
of  lading  that  the  railroad  will  not  be  re- 
sponsible for  goods  left  until  called  for,  or 
warehoused  for  the  convenience  of  the  par- 
tics  to  whom  they  belong  or  are  consigned, 
will  protect  the  company  only  as  common 
carriers,  where  the  goods  are  promptly  car- 
ried but  allowed  to  remain  an  unusual  time 
in  a  warehouse  at  a  station  where  it  is  the 
custom  of  the  company  to  deliver  freights. 
It  will  still  be  liable  as  warehousemen.  Afc- 
Crosson  v.  Grand  Trunk  R.  Co.,  23  U.  C.  C. 
P.  107.— Di.sTiNGUisHiNG  Bowie  V.  Buffalo, 
B.  &  G.  R.  Co..  7  U.  C.  C.  P.  191  ,  O'Neill 
7'.  Great  Western  R.  Co.,  7  U.  C.  C.  P.  203. 
— Distinguished  in  Mason  t'.  Grand  Trunk 
R.  Co..  37  U.  C.  Q.  B.  163. 

Certain  goods  were  consigned  by  the  de- 
fendants' railway  to  W.,  addressed  to  the 
plaintiff,  "to  be  left  till  called  for."  On 
their  arrival  at  "W.  they  were  placed  in  the 
station  warehouse  toawait  their  being  called 
for.  Two  days  afterwards,  without  fault  on 
the  part  of  the  defendants,  the  warehouse 
was  burned,  and  the  plaintiff's  goods  were 
consumed  by  fire.  Hild,  that  after  the  in- 
terval of  time  which  the  plaintiff  had  suf- 
fered to  elapse  since  the  arrival  of  the 
goods,  the  liability  of  the  defendants  as 
common  carriers  in  respect  of  the  goods 
had  ceased,  and  they  had  become  mere 
warehousemen,  and  consequently  the  de- 
fendants were  not  liable  in  an  action 
for  the  loss  of  the  goods,  in  the  absence  of 
any  evidence  of  negligence  on  their  part. 
Chapman  v.  Great  Western  R.  Co.,  5  Q.  D. 
D.  278,  49  L.  J.  Q.  B.  420,  3  Rf.  <S-  C.  T. 
Cas.  xi. 

353.  How  delivery  may  be  innde  at 
flag  stations. — If  goods  are  transported 
by  railroad,  consigned  to  the  owner  or  a 
third  person,  and  are  not  called  for  by  the 
consignee  when  they  arrive  at  their  destina- 
tion, or  within  a  reasonable  time  thereafter, 
and  are  then  deposited  by  the  railroad  com- 
pany in  one  of  its  own  warehouses,  to  be 
kept  for  the  owner  or  consignee,  the  com- 
pany ceases  to  be  liable  as  a  common  car- 
rier and  becomes  liable  only  as  a  ware- 
houseman or  bailee  on  deposit ;  and  if  the 
company  has  no  warehouse  at  that  place, 
it  may  deposit  the  goods  in  the  warehouse 
of  a  responsible  third  person,  for  and  on 
account  of  the  owner  or  consignee,  and 
thus  put  an  end  to  its  liability  as  a  car- 
rier; but  if  the  company  binds  itself  to  de- 


liver  the  goods  to  it.s  own  agent,  it  becomes 
liable  as  a  carrier  for  their  transportation, 
and  as  a  warehouseman  for  tlieir  subsequent 
safe  keeping  and  delivery;  and  if  its  agent 
deposits  the  goods  in  the  warehouse  of  a 
third  person,  who  by  mistake  delivers  them 
to  a  person  not  authorized  to  receive  them, 
it  is  responsible  to  the  owner  for  them. 
Alabama  &•  T.  R.  R.  Co.  v.  Kidd,  35  Ala. 
209.— Approved  in  Gashweiler  7/.  Wabash, 
St.  L.  &  P.  R.  Co.,  25  Am.  &  Eng.  R.  Cas. 
403,  83  Mo.  H2,  53  Am.  Rep.  558.  Distin- 
guished in  Francis  v.  Dubuque  &  S.  C.  R. 
Co.,  25  Iowa  60.  Explained  in  Columbus 
&  W.  R.  Co.  V.  Ludden,  89  Ala.  612.  Fol- 
lowed in  South  &  N.  Ala.  R.  Co.  v.  Wood, 
9  Am.  &  Eng.  R.  Cas.  419.  66  Ala.  167. 

A  railroad  company  is  not  required  by 
law  to  keep  a  warehouse  or  depot  at  every 
station  along  the  line  of  its  road,  and  may 
lawfully  stipulate,  either  expressly  or  by  im- 
plication, that  it  will  assume  no  liability  as 
a  warehouseman  at  a  "  flag  station,"  where 
it  has  no  depot  or  agent ;  and  when  the 
consignee  is  fully  advised  at  the  time  of 
shipment  that  the  company  has  no  depot 
or  agent  at  such  station,  and  it  is  not 
shown  that  the  exigencies  of  its  business  re- 
quired that  it  should  have  an  agent  or  depot 
at  that  place,  the  liability  of  the  company  as 
a  common  carrier  terminates  with  the  safe 
delivery  of  the  goods  on  the  side-track  at 
that  point,  and  it  assumes  no  liability  as  a 
warehouseman.  South  &•  N.  Ala.  R.  Co.  v. 
Wood,  9  Am.  &*  Eng.  R.  Cas.  419,  66  Ala. 
167,  41  A>n.  Rep.  749. 

354.  Siifileiency  of  evidence  to 
show  negligrent  loss.— Where  a  railroad 
company,  after  transporting  cotton  as  car- 
riers, unloaded  their  cars  and  deposited  the 
cotton  in  their  yard,  where  it  was  burned  the 
next  evening,  the  company,  without  proof 
as  to  how  the  fire  occurred,  were  held  liable, 
the  jury  having  found  them  so,  under  in- 
structions which  regarded  them  as  ware- 
housemen, and  liable  only  for  negligence. 
Wardlaw  v.  South  Carolina  R.  Co.,  1 1  Rich. 
{So.  Car.)  337.— Approved  in  South  &  N. 
Ala.  R.  Co.  V.  Wood,  9  Am.  &  Eng.  R.  Cas. 
419,  66  Ala.  167. 

A  passing  train  emitted  sparks  which  ig- 
nited cotton  on  the  company's  platform, 
and  the  fire  v. uS  communicated  to  the 
depot  building,  and  consumed  it  and  its  con- 
tents, including  plaintiff's  goods.  The  en- 
gine passed  the  station  at  an  unusual  rate  of 
speed,  and  when  immediately  opposite  the 
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cotton  emitted  a  large  quantity  of  sparks, 
and  the  cotton  was  discovered  to  be  on  fire 
almost  immediately  thereafter.  Held,  suf- 
ficient proof  of  negligence  to  charge  the 
company  as  warehousemen  for  plaintiff's 
goods.  Texas  &»  P.  K.  Co.  v.  Wever,  3 
Tex.  App.  {Civ.  Cas.)  85. 

.'{55.  Company  not  siioble  as  car- 
rier alter  it  has  become  warehouse- 
uiaiK— An  action  for  damages  against  a 
railroad  company  as  a  commoa  carrier 
cannot  be  sustained  where  the  proof 
shows  that,  at  the  time  of  the  loss  or  in- 
jury, the  liability  as  carrier  had  terminated 
and  the  company  held  the  goods  merely  as 
warehousemen.  Alabama  G.  S.  R.  Co.  v. 
Grab/elder,  83  Ala.  200.  3  So.  Rep.  432.— 
Following  Kennedy  v.  Mobile  &  G.  R. 
Co.,  74  Ala.  430. — Kennedy  v.  Mobile  &^  G. 
A'.  Co.,  21  Am.  &>  Eng.  P.  Cas.  145,  74  Ala. 
430.— Followed  in  Alabama  G.  S.  R.  Co. 
V  Grabfelder,  83  Ala.  200,  3  So.  Rep.  432. 

.'{.lO.  Burden  on  company  to  show 
tliut  it  is  only  liable  as  warehouse- 
man.—  Where  the  relation  of  common 
carrier  is  once  shown  its  continuance  will 
be  presumed,  and  the  burden  of  proof  will 
be  upon  the  carrier  to  show  that  at  the  time 
of  loss,  without  negligence  on  its  part,  its 
liability  as  insurer  had  terminated ;  but  when 
this  is  done  by  showing  delivery  to  the 
consignee,  if  in  tiie  further  disposition  of 
the  property  transported  under  the  con- 
tract of  the  parties,  or  in  the  usual  course  of 
business,  the  liability  as  insurer  again  at- 
taclies,  the  burden  is  upon  the  party  relying 
on  such  liability  to  show  it.  Peoria  &•  P. 
U.  R.  Co.  V.  United  States  Rolling  Stock  Co., 
136  ///.  643,  27  A'^.  E.  Rep.  59;  reversing  28 
III.  App.  79. 

357.  Where  grain  is  to  be  nnloaded 
from  cars.  —  Where  grain  carried  by  a 
railroad  company  is  most  commonly  and 
conveniently  removed  directly  from  the  car 
instead  of  through  a  warehouse,  the  liability 
of  the  company  as  a  carrier  does  not  cease 
and  its  liability  as  a  warehouseman  begin, 
until  the  cars  are  placed  in  a  safe  and  con- 
venient location  for  unloading;  and  the 
finding  of  a  jury  that  a  car  was  so  placed 
that  it  could,  but  with  difficulty,  be  un- 
loaded, justifies  a  verdict  holding  the  com- 
pany liable  as  a  common  carrier.  Indepen- 
dence Mills  Co.  V.  Burlington,  C.  R.  &*  N.  R. 
Co.,  32  Am.  &*  Eng.  R.  Cas.  456,  72  Iowa 
535,  34  N.  IV.  Rep.  320. 

If  at  the  time  of  the  arrival  of  a  car-load 
2  D.  R,  D.— 10. 


of  grain  there  is  in  force  a  prior  understand- 
ing between  a  carrier  and  consignee  that 
all  such  consignments  of  grain  should,  upon 
their  arrival,  be  placed  upon  a  certain  track 
for  the  consignee,  then  it  is  sufficient  for 
the  carrier  to  so  place  the  grain  and  notify 
the  consignee  thereof,  whether  such  place 
be  a  reasonably  safe  one  or  not.  Pindell  v. 
St.  Louis  &^  H.  R.  Co.,  41  Mo.  App.  84. 

358.  Where  carrier  is  in  habit  of 
deliverinf;  to  drayman.— Where  it  is 
the  usage  of  a  dispatch  transfer  company, 
upon  the  request  of  the  consignee,  to  de- 
liver goods  upon  their  arrival  to  teamsters 
not  in  the  employ  of  the  company,  and  who 
deliver  them  to  the  consignee  at  his  ex- 
pense, collecting  their  charges  from  him,  in 
the  absence  of  such  a  request  the  company 
terminates  its  liability  as  a  carrier  by  the 
storage  of  the  goods  in  their  warehouse. 
Such  a  company  dififers  from  an  express 
company  in  that  the  latter  have  teams  and 
vehicles  by  which  they  receive  and  deliver 
goods.  Merchants'  Dispatch  Transp.  Co.  v. 
Hallock,  64  ///.  284.— Distinguished  in 
Anchor  Line  v.  Knowles,  66  111.  150. 

350.  Where  {^oods  are  shipped  in 
care  of  the  company.— Where  the  bill 
of  lading  shows  that  goods  were  shipped  to 
the  owner  as  consignee,  "care  of  the  rail- 
road company,"  if  the  goods  are  trans- 
ported with  the  usual  expedition,  and  the 
owner  or  his  agent  is  not  at  the  depot  des- 
ignated for  the  delivery  at  the  time  the 
goods  arrive,  ready  to  receive  them,  the 
goods  may  be  deposited  in  a  warehouse, 
and  the  liability  of  the  company  as  com- 
mon carrier  ceases.  Mobile  &>  G,  R.  Co.  v. 
Prewitt,  46  Ala.  63, 

360.  Rule  requirint;  immediate 
removal  without  notice.  —  A  bill  of 
lading  for  shipment  of  cotton  provided  that 
the  company  should  only  be  liable  as  ware- 
housemen after  the  arrival  of  cotton  at  the 
place  of  destination  and  that  the  consignee 
should  remove  it  as  soon  as  ready  for  de- 
livery, but  provided  for  no  notice  to  the 
consignee  of  its  arrival.  Held,  that  such 
provision  was  unreasonable  and  unjust,  and 
would  not  be  enforced.  Louisville  &*  N.  R. 
Co.  v.  Oden,  80  Ala.  38. 

361.  Pleadings- Counts  charging 
liability  both  as  carrier  and  as  ware- 
houseman.*—PlaintifT  shipped  goods  at 

*  Liability  of  railroad  company  as  car'  ier  and 
as  warehouseman.  Single  cause  of  action,  see 
45  Am.  &  Eng.  R.  Cas.  423,  abstr. 
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two  diflferent  times  to  the  same  place, 
which  were  never  delivered,  the  carrier 
claiming  that  they  had  been  carried  to  the 
place  of  destination  and  there  destroyed  by 
fire  in  its  depot.  NtM,  that  it  was  proper 
to  add  counts  in  each  case,  charging  the 
company  with  liability  both  as  carrier  and 
as  warehouseman.  Whitney  v.  Chicw^o  &» 
N.  W.  K.  Co.,  27  IVts.  327,  5  Am.  Ay.  Kcp. 
291. 

c.    When     Liability     as     Warehouseman 
Ternnnates. 

a02.  Upon  delivery,  actual  or  con- 
structive. —  Where  goods  arrive  at  the 
place  of  destiniition  and  are  placed  upon 
the  company's  platform  4.t  the  usual  place 
of  discharging  goods,  ready  for  delivery  to 
the  consignee,  in  good  order,  and  he  is  no- 
tified of  their  arrival,  and  pays  the  freight 
upon  them,  the  liability  of  the  company  as 
carriers  is  at  an  end.  If  the  consignee  does 
not  receive  the  goods,  it  seems  that  the 
carrier  must  take  care  of  them  for  a  reason- 
able time ;  but  his  liability  is  that  of  a 
warehouseman,  and  not  that  of  a  carrier. 
But  where  the  consignee  has  notice  of  the 
situation  of  the  goods  at  the  place  of  de- 
livery, and  pays  the  freight  upon  them, 
and  afterwards,  without  neglect  on  the  part 
of  the  warehouseman  the  goods  are  de- 
stroyed, the  warehouseman  is  not  liable. 
New  Albany  &-  S.  /f.  Co.  v.  Campbell,  12 
Ind.  55.— Quoting  Hyde  v.  Trent  &  M. 
Nav.  Co.,  5  T.  R.  3.  9.— Not  followed  in 
Derosia  v.  Winona  &  St.  P.  R.  Co.,  18 
Minn.  133  (Gil.  119). 

In  an  action  for  damages  against  a  rail- 
road company  for  the  value  of  goods  al- 
leged to  have  been  lost  by  its  negligence,  it 
appeared  that  after  their  arrival  they  were 
placed  on  a  platform  at  the  depot  for  the 
convenience  of  delivery  to  consignee^,  and 
remained  there  for  nearly  two  days.  Notice 
of  their  arrival  was  given  to  plaintiff,  who 
paid  the  freight  charges  with  full  knowl- 
edge of  the  place  of  deposit,  but  failed  to 
remove  them  on  account  of  his  inability  at 
the  time  to  procure  the  services  of  city 
draymen,  and  in  the  afternoon  of  the  second 
day  th€,'y  were  destroyed  by  fire,  together 
with  much  of  the  defendant's  property. 
Hdd :  (i)  that  there  was  a  delivery  in  law  of 
the  goods  to  plaintifT  consignee,  which  ex- 
onerated defendant  from  liability  as  aware- 
houseman  ;  (2)  that  the  fact  that  the  fire 
originated    in    a    steam    cotton-compress, 


erected  on  the  company's  premises  with  its 
permission,  but  not  under  its  control,  did 
not  constitute  negligence  in  defendant,  the 
permission  to  erect  tiie  same  not  being  the 
pro.ximatc  cause  of  the  injury.  Chalk  v. 
Charlotte,  C.  &>  A.  A\  Co.,  9  Am.  &*  Eng.  R. 
Cas.  106,  85  A'.  Car.  423.— Quoting  Milliard 
V.  Wilmington  &  W,  R.  Co.,  6  Jones  (N. 
Car.)  343. 

3«3.  Wliat  is  not  a  delivery.  —  The 
consignee  of  certain  cotton  requested  a 
railroad  company  to  place  it  upon  a  side- 
track which  passed  the  platform  of  a  com- 
press company,  for  the  purpose  of  being 
unloaded.  On  the  afternoon  of  the  same 
day  the  railroad  company  placed  the  cars 
containing  the  cotton  on  the  sidetrack,  but 
failed  to  notify  either  the  consignee  or  the 
compress  company.  Shortly  thereafter  the 
cotton  was  destroyed  by  fire.  Held,  that 
under  the  provisions  of  the  Texas  statute, 
that  railroad  companies  shall  continue  lia- 
ble as  common  carriers  until  delivery  to  the 
consignee  at  the  point  of  destination,  and 
that  if  the  carrier  at  the  point  of  destination 
shall  use  due  diligence  to  notify  the  con- 
signee, and  goods  are  nut  taken  by  the  con- 
signee, but  are  stored  in  the  depots  and  ware- 
houses of  the  carrier,  the  carrier  shall  there- 
after only  be  liable  as  warehouseman,  the 
company  remained  liable,  notwithstanding 
the  fact  that  it  had  placed  the  cotton  on  a 
side-track,  as  directed.  Missouri Pac.  R.  Co. 
V.  Haynes,  37  Am.  <S^»  Eng.  R.  Cas.  645,  72 
Tex.  175,  10  S    M^.  Rep.  39S. 

304.  Goods  may  remain  in  ware- 
house a  reasonable  time— illness  of 
owner. — The  plaintiff  shipped  goods  from 
Indiana  to  California  and  paid  the  freight- 
age thereon,  the  consignment  being  made 
to  herself.  The  shipper  was  taken  ill  on 
the  way  to  California,  and  notified  the  com- 
pany that  she  could  not  arrive  in  time  to 
receive  the  goods  on  account  of  sickness, 
asking  that  the  goods  be  stored  in  a  fire- 
proof warehouse.  Upon  receipt  01  this  let- 
ter the  company  replied  that  the  goods 
were  stored  in  its  warehouse,  and  held  sub- 
ject to  her  order.  The  letter,  not  being  ad- 
dressed according  to  the  directiotis  given 
by  the  plaintiff,  was  returned  to  the  de- 
fendant two  months  after  it  was  written. 
The  evidence  of  the  plaintiff  tended  to 
prove  that  no  notice  had  ever  been  given 
of  the  arrival  of  the  goods.  Neld,  that  the 
court  properly  refused  to  instruct  the  jury 
that    the    reasonable    time    within    which 
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plaintiff  should  have  removed  her  goods 
was  limited  to  three  montlis  from  tlie  date 
of  their  arrival.  Wilson  v.  California  C. 
K.  Co.,  55  Am.  &•  Eng.  R.  Cas.  625,  94  Cal. 
1 66,  2()l\ic.  Rep.  861. 

365.  Failure  to  deliver  renders 
coinpsiiiy  liable  «>u  original  contract 
to  carry.  — A  failure  of  a  carrier  to  de- 
liver the  goods  carried  on  demand,  without 
lawful  excuse,  even  after  the  transit  has 
ceased  and  the  goods  have  been  stored  in 
a  warehouse  at  the  place  of  consignment,  is 
a  breach  of  the  carrier's  original  contract, 
for  which  suit  may  be  brought  upon  that 
contract.  Wilson  v.  California  C.  R.  Co., 
^$  Am.  &•  Eng.  R.  Cas.  625,  94  Cal.  166,  29 
Pac.Rep.  861. 

d.  Duty  of  Company  to  Safely  Store.* 

366.  Duty  to   store,  generally.— 

If  a  consignee  neglects  to  remove  goods  in 
order  to  relieve  himself  from  responsibility, 
the  carrier  must  place  the  goods  in  a  ware- 
house for  and  on  account  of  the  consignee. 
So  long  as  he  has  the  custody  of  the  goods 
a  duty  devolves  upon  him  to  take  care  of 
them  and  preserve  them  from  injury.  Schett 
V.  Benedict,  wd  N.  Y.  t^xo;  22  N.  E.  Rep. 
1073,  27  N.  Y.  S.  R.  526. 

Where  the  consignee  of  several  car-loads 
of  corn,  after  notice  of  the  arrival  of  the 
grain,  fails  to  receive  the  same  or  designate 
any  place  of  delivery,  the  carrier  may  not 
abandon  the  grain  ;  but  it  will  be  required  to 
exercise  ordinary  and  reasonable  care  for  its 
preservation,  as  warehouseman.  In  the  ex- 
ercise of  such  care  the  carrier  may  leave  it 
in  the  cars  or  store  it  in  its  own  warehouse, 
assuming  the  liability  of  bailee  or  ware- 
houseman therefor.  Gregg  v.  Illinois  C.  R. 
Co.,  147  ///.  550,  35  N.E^Rep.  343. 

In  such  case  the  carrier  may,  with  the  ex- 
ercise of  like  degree  of  care  in  selecting  a 
responsible  and  safe  depository,  store  the 
grain  in  an  elevator  or  warehouse  at  the 
expense  and  risk  of  the  owner,  and  thereby 
discharge  itself  from  further  liability.  If 
the  grain  is  stored  in  a  safe  warehouse,  the 
carrier  will  not  be  held  liable  for  the  injury 
of  the  same  by  an  unprecedented  flood, 
which  could  not  have  been  anticipated  or 
guarded  against.  But  even  if  the  injury  is 
the  result  of  negligence  on  the  part  of  the 
warehouseman,  the  carrier  will  not  be  liable 

*  See  also  ante,  216,  240. 


therefor.  Gregg  v.  Illinois  C.R,  Co.,  147  ///. 
550,  35  A^.  E.  Rep.  343. 

Sections  3152  to  3157  of  Cal.  Code,  the 
general  subject  of  which  is  "  Unclaimed 
Property,'"  which  do  not  purport  to  describe 
the  duties  of  common  carriers,  cannot  be 
held  to  qualify  §  2120  of  the  Code,  the  sub- 
ject of  wiiich  is  "  Obligations  of  Carriers," 
particularly  describing  and  defining  the  ob- 
ligations and  duties  of  common  carriers. 
Wilson  V.  California  C.  R.  Co.,  55  Am.  &* 
Eng.  R.  Cas.  625,  94  Cal.  166,  29  Rac.  Rep. 
861. 

367.  Duty  to  provide  safe  ware- 
house and  to  employ  careful  ser- 
vants.— It  is  the  duty  of  a  railway  com- 
pany to  keep  its  warehouses  in  as  safe  a 
condition,  and  provided  with  such  means 
and  appliances,  if  any,  for  extinguishing 
fires,  as  ordinarily  prudent  und  cautious 
men  would  do  under  like  circumstrtnces. 
Leland  v.  Chicago,  M.  &*  St.  P.  R.  Co.,  {Iowa ) 
21  Am.  <&*  Eng.  R.  Cas.  108,  23  A^.  W. 
Rep.  390. 

Hence  it  follows  that  when  the  carrier  is 
charged  with  negligence  in  failing  to  pro- 
vide such  buildings,  evidence  of  the  charac- 
ter of  a  freight  depot,  the  materials  of 
which  it  is  composed,  its  liability  to  take 
fire,  and  facts  of  like  nature,  is  admissible. 
Wliittiey  V.  Chicago  &^  N.  W.  R.  Co.,  27 
IVis.  327,  5  Am.  Ry.  Rep.  291, 

As  warehouseman  a  company  is  bound  to 
ordinary  care  and  diligence.  It  must  pro- 
vide a  safe  building  for  storage  and  place  it 
in  charge  of  careful  and  prudent  servants ; 
and  if  the  goods  are  threatened  by  fire,  it  is 
the  duty  of  the  servants  to  use  ordinary 
diligence  to  remove  them  before  they  are 
consumed.  Chicago  6-  A.  R.  Co.  v.  Scott,  42 
///.  132. 

Where  a  carrier  is  acting  as  warehouse- 
man it  is  responsible  for  due  care  in  storing 
goods  in  a  place  of  reasonable  safety,  and  is 
only  liable  for  its  own  negligence  or  that  of 
its  servants  in  the  course  of  their  employ- 
ment. It  is  not  charged  with  negligence 
of  servants  in  not  saving  goods  from  de- 
struction by  an  accidental  lire  at  night, 
when  such  services  are  not  in  the  ordinary 
scope  of  their  employment.  Aldrich  v. 
Boston  &•  W.  R.  Co.,  100  Mass.  31.— Dis- 
tinguished IN  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Smith,  81  Tex  479. 

Although  the  bill  of  lading  is  silent  on 
the  subject,  it  is  the  duty  of  a  common  car- 
rier, which  becomes  a  part  of  its  contract. 
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to  provide  a  place  where  goods  may  be 
safely  kept  after  they  have  been  unloaded 
from  the  cars  in  which  shipment  is  made. 
Merchants'  D.  &•  T.  Co.  v.  Merriam,  31 
Ant.  &*  Etig.  R.  Cas.  78,  1 1 1.  Ind.  5,11  A^. 
E.  Kep.  954. 

»«8.  C.  O.  D.  goods  —  Notice  to 
consignor. — A  common  carrier  of  C.  O.  D. 
goods  is  only  required  to  carry  the  goods  to 
tlie  place  of  destination  and  notify  the  con- 
signee. If  the  consignee  does  not  refuse  to 
accept  them,  but  delays  the  taking  of  tiiem 
away,  after  the  lapse  of  a  reasonable  time, 
the  carrier  may  store  them  until  they  are 
called  for;  and  the  carrier  need  not  notify 
the  consignor  of  the  delay.  Weed  v.  Bar- 
ney, mN.  Y.  344.  —  Followed  in  Gross- 
man V.  Fargo,  6  Hun  (N.  Y.)  310.  Reviewed 
IN  Hasse  v.  American  Exp.  Co.,  94  Mich. 

133- 

300.  Liability  for  loss  tlirongli  un- 
precedented storm. — Where  a  carrier 
has  provided  a  safe  place  for  tiie  storage  of 
goods,  except  as  against  extraordinary 
events,  it  is  not  liable  for  a  loss  of  goods 
while  in  the  warehouse  caused  by  an  un- 
precedented storm  and  a  flood  such  as  had 
occurred  only  twice  in  a  generation.  Pearce 
v.  The  Thomas  Newton,  41  Fed.  Kep.  106. 

370.  Storing  powder  witli  other 
goods.— A  fire  occurring  in  defendant 
company's  warehouse  where  plaintiff's  goods 
were  stored,  there  being  a  large  quantity  of 
powder  in  the  same,  if  the  firemen  who  re- 
sorted to  the  place  for  the  purpose  of  ex- 
tinguishing the  fire  were,  by  the  presence 
of  the  powder  in  the  house,  hindered  and 
prevented  from  saving  plaintiff's  goods,  the 
powder  may  be  regarded  as  the  proximate 
cause  of  the  loss.  White  v.  Colorado  C.  R. 
Co.,  3  McCrary  {U.  S.)  559. 

In  sucli  a  case  the  question  of  negligence 
is  not  for  the  jury,  and  the  court  may  de- 
clare that  the  storing  of  powder  in  the 
same  house  with  plaintiff's  goods,  such 
house  being  located  in  the  city  where  there 
was  danger  from  fire,  was  negligent  conduct 
on  the  part  of  the  defendant.  IVht'te  v. 
Colorado  C.  R.  Co.,  3  McCrary  (U.  S.)  559. 

371.  Storage  can  only  be  at  place 
of  destination.— After  a  carrier  has  con- 
tracted to  carry  goods  to  a  designated  point 
he  cannot  store  them  at  an  intermediate 
point,  on  the  ground  that  he  believes  a 
further  carriage  unsafe.  If  there  were  any 
reasons  for  doubting  the  safety  ot  the 
method  of  transportation  over  the  whole 


route,  the  shipper  should  have  been  noti- 
fied of  the  fact  at  the  time  of  delivery  of 
the  goods  to  the  carrier.  Van  Winkle  v. 
Adams  Exp.  Co.,  3  Robt.  (N.  V.)  59. 

372.  Bight  to  chaise  for  stor- 
age.— A  railroad  company  is  bound  to  carry 
freight  safely  to  the  place  of  destination 
and  there  to  safely  deposit  it  in  their  ware- 
house, and  to  store  it  without  extra  charge 
until  the  consignee  has  a  reasonable  oppor- 
tunity to  remove  it.  Morris  &*  E.  R.  Co.  v. 
Ayres,  29  A^.  J.  L.  393. — NOT  FOLLOWED 
IN  Derosia  v.  Winona  &  St.  P.  R.  Co.,  18 
Minn.  133  (Gil.  119). — Bansemer  v.  Toledo 
&•  W.  R.  Co.,  25  Ind.  434.— Distinguish- 
ing Moses  7'.  Boston  &  M.  R.  Co.,  32  N.  H. 

523- 

If  a  depot  be  used  as  a  warehouse,  the 
company  has  a  right  to  charge  a  reasonable 
compensation,  the  same  as  other  warehouse- 
men. Illinois  C.  R.  Co.  v.  Alexander,  20 
in.  23. 

e.  Connecting  Carriers.* 

373.  When  initial  carrier  may 
store  at  end  of  his  line.— When  a  bill 
of  lading  shows  goods  are  to  be  forwarded 
to  a  particular  place,  which  is  short  of  their 
place  of  destination,  and  the  consignor  has 
been  a  frequent  shipper  by  the  same  line, 
and  was  in  the  habit  of  receiving  like  bills 
of  lading,  it  will  be  presumed  he  was 
familiar  with  its  contents,  and  if  promptly 
carried  to  the  place  specified  in  the  con- 
tract, and  there  safely  stored,  and  they  are 
burned  without  fault  on  the  part  of  the  car- 
rier, no  recovery  can  be  had.  Merchants' 
D.  &•  T.  Co.  V.  Moore,  88  ///.  136,  21  Am. 
Ry.  Rep.  293. — Explained  in  Erie  &  W. 
Transp.  Co.  7>.  Dater,  91  111.  195. 

A  railroad  received  goods  to  be  carried 
to  the  end  of  its  line  and  to  be  forwarded 
thence  to  their  destination  over  another 
line.  The  bill  of  lading  limited  the  com- 
pany's liability  to  its  line.  The  goods  were 
carried  to  the  end  of  the  line  receiving 
them  and  stored  in  a  warehouse,  where 
they  were  destroyed  by  fire.  Held,  that  the 
road's  liability  as  a  common  carrier  ended 
when  the  goods  reached  the  end  of  its  line. 
Armstrong  v.  Grand  Trunk  R.  Co.,  18  A-e^u 
Brtin.  445. 

374.  When  liability  as  insurer  con- 
tinues until  delivery  to  next  carrier. 
— Where  a  carrier  receives  goods  for  trans- 

*  See  also  ante,  87,  208,  and/w/,  621. 
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portation  over  liis  line,  and  then  to  be 
delivered  to  another  line,  he  cannot  relieve 
himself  of  the  liability  of  insurer  until  he 
has  actually  delivered  them  to  the  next  car- 
rier. If  the  next  carrier  is  not  ready  to 
receive  tliem,  and  he  stores  them  in  a  ware- 
house, tiie  goods  will  still  be  considered  in 
transit,  and  his  liability  will  not  be  chan<;ed 
to  that  of  warehousen  "  i.  That  is  the  case 
only  when  the  goods  have  reached  their 
final  destination.  Illinois  C.  R.  Co.  v. 
Mitchell,  68  ///.  471.— Quoting  Goold  v. 
Chapiii,  20  N.  Y.  259;  Michigan  C.  R. 
Co.  V.  Mineral  Springs  Mfg.  Co.,  16  Wall. 
(U.  S.)  318. 

A  railroad  company  received  goods  which 
were  to  be  transported  by  water  beyond  its 
line.  It  contracted  to  carry  the  goods  to 
the  end  of  its  line  and  deliver  them  "on 
board."  The  goods  were  carried  to  the  end 
of  its  line  and  placed  in  its  depot,  where 
they  were  soon  after  destroyed  by  lire. 
Held,  that  the  words  "  on  board  "  meant 
that  the  goods  were  to  be  carried  to  the 
end  of  the  railroad  and  delivered  on  board 
some  suitable  vessel ;  and  therefore  the 
company's  liability  as  common  carrier  had 
not  terminated  at  the  time  of  the  fire. 
Moore  v.  Michigan  C.  R.  Co.,  3  Mich.  23. — 
Distinguishing  Garside  v.  Trent  &  M. 
Nav.  Co.,  4T.  R.  581, 

A  condition  in  a  bill  of  lading  was  that 
goods  addressed  to  places  beyond  the  de- 
fendants' line,  and  respecting  which  no 
direction  to  the  contrary  should  have  been 
received,  would  be  forwarded  by  the  de- 
fendants as  opportunity  might  offer,  by 
public  carriers  or  otherwise,  or  might  be 
suffered  to  remain  in  the  defendants'  ware- 
house at  the  risk  of  the  owner;  but  that  the 
delivery  by  the  defendants  should  be  con- 
sidered complete,  and  their  responsibility 
cease  when  the  other  carriers  should  have 
received  notice  that  the  defendants  were 
prepared  to  deliver  the  goods  to  them ;  and 
that  the  defendants  would  not  be  respon- 
sible for  any  loss  or  detention  after  arrival 
at  their  station  nearest  the  place  of  consign- 
ment. Plaintiff  alleged  that  the  goods  were 
delivered  to  the  defendants  to  be  carried 
from  Montreal  to  Peterborough,  subject  to 
this  condition  (setting  it  out),  amongst 
others,  and  averred  that  the  defendants  did 
not  forward  the  goods  to  Peterborough 
within  a  reasonable  time,  but,  on  the  con- 
trary, detained  them  at  Port  Hope,  the  end 
of  their  line,  in  their  warehouse.    Held,  that 


defendants  were  charged  as  carriers,  ami 
were  so  acting,  not  as  waiehousenicn.  Mason 
V.  Grattd  Trunk  R.  Co.,  yj  U.  C.  Q.  JJ.  163. 
— Distinguishing  McCrosson  v.  Grand 
Trunk  R.  Co.,  23  U.  C.C.  P.  107. 

VII.  COMPANY'S  LIEN  FOR  CHARGES.* 

I.  Generally. 

375.  Carrier's  Hen,   generally.— A 

railroad  company  has  a  lien  upon  goods 
carried  for  reasonable  freight  charges,  and 
may  hold  them  until  the  charges  are  paid. 
Galena  &^  C.  U.  R.  Co.  v.  Rae,  18  ///.  488, 

The  carrier  has  a  lien  upon  tlie  goods  for 
freight  and  for  expenses  necessarily  incurred 
in  preserving  them,  which  continues  fifteen 
days  after  their  delivery  to  the  consignee,  if 
the  goods  remain  in  his  possession  so  long. 
Mississippi  Valley  Transp.  Co.  v.  Fosdick, 
Man.  (La.)  3. 

To  justify  a  lien  upon  goods  /or  their 
freight  the  relation  of  debtor  and  creditor 
must  exist  between  their  owner  and  the  car- 
rier, so  that  an  action  at  law  might  be  main- 
tained for  the  payment  of  the  debt  sought 
to  be  enforced  by  the  lien.  Filch  v.  New- 
berry,  i  Dougl.  {Mich.)  i . 

A  common  carrier  receiving  goods  in  the 
ordinary  course  of  business  and  in  the  proper 
line  of  transit  has  a  lien  for  the  freight  and 
charges  paid,  although  the  goods  may  have 
suffered  damage  before  they  reached  him, 
while  in  the  hands  of  some  preceding  car- 
rier.   Bowman  v.  Hilton,  1 1  Ohio  303. 

A  carrier's  lien  must  be  exercised  subject 
to  the  obligation  of  keeping  the  goods  so 
as  reasonably  to  allow  the  consignee  to  take 
possession  of  them  on  payment  of  the 
charge.  Great  Western  R.  Co.  v.  Crouch,  3 
H.  <&-  N.  183.  4/«r.  A^.  S.  457,  27  L./.  E.v. 

345- 

If  the  failure  to  deliver  the  goods  on  de- 
mand of  the  consignee  is  not  placed  on  the 
ground  of  a  lien  for  charges,  or  the  non- 
payment thereof,  the  carrier  cannot  set  up 
such  lien  or  non-payment  in  defense  of  a 
subsequent  action  for  the  loss  of  goods. 
Louisville  &•  N.  R.  Co.  v.  McGuire,  79  Ala. 

395- 

370.  Salvage  charge. — Where  goods 
are  shipped  by  water  to  be  delivered  to  the 
consignee  upon  payment  of "  freight  and 
charges,"  salvage  paid  by  the  carrier  in  re- 
covering  a   sunken    cargo    is   "charges," 

'''Carrier's  lien  for  freight,  see  notes,  q  Am.  & 
Eng.  R.  Cas.  45,  3  Id.  425,  4  L.  R.  A.  376. 
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within  tlie  meaning  of  the  bill  of  latiinj;,  and 
constitutes  a  lien  upon  the  goods,  as  well  as 
the  ordinary  freight  charges.  Chicago  &^S. 
W.  R.  Co.  V.  Northwestern  Union  Packet 
Co.,  38  Iowa  yjT. 

377.  Demurrage  cliarnfe.*— The  in- 
jury, inconvenience,  and  expense  which  a 
carrier  may  suffer  by  reason  of  the  con- 
signee not  unloading  goods  from  cars  within 
a  reasonable  time  constitute  a  claim  in  the 
nature  of  demurrage,  but  do  not  give  the 
carrier  a  lien  upon  the  goods,  such  as  he  has 
for  freight  charges.  Crommelin  v.  Neiv  York 
Sf  H.  R.  Co.,  I  Abb.  App.  Dec.  {N.  K) 
472,  4  Keyes  90.  East  Tenn.,  V.  &*  G.  R. 
Co.  V.  Hunt,  15  Lea  {Tenn)  261. 

The  right  to  demurrage  does  not  attach 
to  carriers  by  railroads.  If  it  exists  at  all  as 
a  legal  right  it  is  confined  to  the  maritime 
law,  and  only  exists  as  to  carriers  by  sea- 
going vessels,  and  even  then  it  is  believed  to 
exist  alone  by  contract.  Chicago  &^  N.  W-'. 
R.  Co.  V.  Jenkins,  9  Am.  <S-  Eng.  R.  Cas.  1 1 3, 
103  ///.  588.— D1.SAPPROVED  IN  Miller  v. 
Georgia  R.  &  B.Co.,  88  Ga.  563. 

378.  Lien  on  government  goods.— 
A  carrier  has  a  lien  for  freight  charges  on 
the  property  of  the  general  government  car- 
ried, and  may  hold  it  as  against  a  replevin 
suit  instituted  by  the  government  to  recover 
it  without  paying  charges.  Union  Pac. 
R.  Co.  v.  United  States,  2  Wyom.  170. 

370.  Lien  for  customs  dntics  ad- 
vanced.— A  railroad  company  who  takes 
up  imported  goods  and  advances  the  gov- 
ernment tariff  duties  thereon,  and  carries 
them  to  the  consignee,  has  a  lien  on  the 
goods  for  such  duties  advanced.  Gitesnard 
V.  Louisville  (&-»  N.  R.  Co.,  23  Ant.  ^  Eng. 
R.  Cas.  691,  76  Ala.  453. 

380.  Lien  under  English  statutes. 
— Under  Railways  Clauses  Consolidation 
Act  1845  (8  &  9  Vict.  c.  20),  §  97,  a  com- 
pany cannot  detain  wagons  for  tolls  due, 
when  such  wagons  do  not  belong  to  persons 
from  whom  tolls  were  due,  or  when  the  tolls 
were  not  due  for  goods  carried  in  the  wagons. 
Manchester,  S.  6>»  L.  R.  Co.  v.  North  C. 
Wagon  Co.,  13  Apfi.  Cas.  554,  6  Ry.  &^  C.  T. 

•  See  also  ante,  t244. 

Right  of  company  to  make  demurrage  charge 
for  detention  of  cars,  see  note,  22  L.  R.  A.  530. 

Right  to  impose  demurrage  charges  for  deten- 
tion of  cars,  see  50  Am.  &  Eng.  R.  Cas.  88, 
abstr. 

Right  of  railroad  companies  to  impose  demur- 
rage charges  for  detention  of  cars,  see  Am.  & 
Eng.  R.  Cas.  335,  abstr. 


Cas.  Ixix.  ;  affirming  35  Ch.  D.  191,  which 
reversed  32  Ch.  J).  477. 

A  railway  company  claimed,  under  the 
Railways  Clauses  Consolidation  Act  1845 
(8  &  9  Vict.  c.  20),  §  97,  to  detain  wagons 
belonging  to  the  respondent  for  tolls  due 
from  the  B.  Co.  for  the  carriage  of  goods  in 
tlie wagons.  Held,  that  theclaim  could  not 
be  sustained  Mnder  the  earlier  or  the  later 
part  of  section  97  ;  not  under  the  later,  be- 
cause the  wagons  did  not  belong  to  the  per- 
sons fi'om  whom  the  tolls  were  due ;  not 
under  the  earlier,  because  that  part  of  the 
section  does  not  entitle  a  railway  company 
to  detain  wagons  for  tolls  due  only  in  re- 
spect of  the  goods  carried  in  such  wagons. 
Manchester,  S.  &*  L.  R.  Co.  v.  North  Cent. 
Wagon  Co.,\2  App.  Cas.  554,  6  Rv.  5-  C.  T. 
Cas.  Ixix.;  affirming -^^  Ch.  D.  191,  which 
reversed  yi  Ch.  D.  477. 

The  8  &  9  Vict.  c.  20,  §  97,  gives  no  lien 
upon  goods  for  tolls  or  charges  due  to  the 
company  for  other  goods  previously  con- 
veyed, but  only  for  tolls  previously  due  for 
the  use  of  the  line  by  persons  conveying 
goods  in  their  own  carriages.  Wallis  v. 
London  &-  S.  W.  R.  Co.,  L.  R.  5  Ex.  62,  39 
L./.  Ex.  57.  18  W.  R.  347,  21  Z.  T.  675. 

The  plaintiff  consigned  certain  goods  for 
carriage  by  the  defendants  to  the  consignee's 
address.  The  consignment  note,  which  wiis 
signed  by  the  plaintiff,  contained  a  condi- 
tion that  "all  goods  delivered  to  the  com- 
pany will  be  received  and  held  by  them 
subject  to  a  general  lien  for  money  due  to 
them,  whether  for  carriage  of  such  goods  or 
for  other  charges.  Held,  that  the  lien  con- 
tinued so  long  as  the  company  held  the 
goods,  and  was  in  no  way  affected  by  the 
refusal  of  the  consignee  to  accept  the  goods 
after  they  had  arrived  at  their  destination. 
Westjield  v.  Great  IVestern  R.  Co.,  52  Z.  /. 
Q.  B.  n.  276,  4  Ry.  &"  C.  T.  Ca.<;.  xvi. 

A  railway  company  being  a  creditor  of  a 
company  wound  up  under  the  Companies 
Act,  but  carrying  on  business  by  the  official 
liquidator,  cannot  exercise  a  general  lien  on 
the  company's  gr.ods  for  the  whole  amount 
due  it,  by  virtue  of  an  agreement  made  be- 
tween it  and  the  company  previous  to  the 
winding  up.  Wiltshire  Iron  Co.  v.  Great 
Western  R.  Co.,  40  L.  J.  Q.  B.  43,  L.  R.  6  Q. 
B.  loi,  19  W.  R.  177  ;  affirmed  in  40  L.J.  Q. 
B.  308.  L.  R.  6  Q.  B.  776,  19  W.  R.  935.  Ex 
parte  Great  Western  R.  Co.,  L.  R.22  Ch.  D. 
470,  52  L.  J.  Ch.  D.  734,  48  L.  T.  196,  31  W. 
i^.  419.  4  Ry.  «S-  C.  T.  Cas.  xvi. 
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381.  The  implied  promise  to  pay 

charges.— When  goods  are  carried  under 
a  bill  of  lading  by  which  they  are  to  be  de- 
livered to  a  consignee,  "he  paying  the 
freight  therefor,"  if  he  accepts  the  goods  the 
law  implies  a  promise  that  he  will  pay  the 
freight,  or  if  he  accepts  the  goods,  knowing 
that  the  carrier  looks  to  him  for  the 
charges,  he  thereby  impliedly  agrees  to  pay 
the  charges.  Old  Colony  K.  Co.  v.  Wilder, 
21  Am.  Sr'iin^.K.  Cas.^i,  137  Mass.  536. 

But  where  a  party  orders  goods  at  a  cer- 
tain fixed  price  delivered,  there  is  no  im- 
plied promise  to  pay  the  charges  by  accept- 
ance of  the  goods,  where  they  are  delivered 
without  any  demand  by  the  carrier  for  the 
amount  of  the  charges,  and  without  any 
notice  that  the  carrier  looked  to  him  for 
them,  though  the  goods  had  been  shipped 
marked  "  collect  freight  at  other  end  ; "  and 
the  consignee  will  not  be  liable  for  the 
charges  unless  there  is  express  promise  to 
pay  them.  Old  Colony  Ji.  Co.  v.  Wilder,  21 
Am.  (S^  Eng.  Ji.  Cas.  41,  137  Mass.  536. 

382.  No  lien  on  goods  received 
from  a  wrong-doer. — A  carrier  receiving 
goods  from  a  tortious  holder  has  no  lien  on 
them  against  the  owner,  but  a  carrier  re- 
ceiving goods  from  one  who,  by  the  owner's 
act,  has  been  clothed  with  an  apparent  au- 
thority, has  a  lien  on  them  against  such 
owner.  Vauglian  v.  Providence  <&*  W.  R. 
Co.,  9  Am.  Sf  Eng.  R.  Cas.  41,  13  R.I.  578. 
Robinson  v.  Baker,  5  Cush.  (Mass.)  137. — 
Followed  in  Clark  v.  Lowell  &  L.  R.  Co., 
9  Gray  (Mass.)  231, 

A  common  carrier,  receiving  goods  from 
a  wrong  doer,  has  no  lien  thereon  against 
the  rightful  owner,  even  for  freight  which 
he  has  paid  to  a  previous  carrier,  by  whom 
the  owner  had  directed  them  to  be  carried. 
S/ei'ens  v.  JSoston  &*  W,  R.  Corp.,  8  Gray 
(Mass.)  262. 

A  common  carrier  receiving  property 
from  a  person  not  authorized  to  direct  its 
shipment  has  no  lien  for  his  services  and 
no  right  to  retain  the  property.  Pingree  v. 
Detroit,  L.  &>  N.  R.  Co.,  66  Mich.  143, 9  West. 
Rep.  703,  33  A'^,  W.  Rep.  298.— Quoted  in 
Kohn  V.  Richmond  &  D.  R.  Co.,  37  So.  Car.  i, 

383.  Superiority  of  lien.— The  lien 
of  the  carrier  for  charges  for  carriage  of  the 
specific  articles  is  prior  to  the  rights  of  the 
vendor,  and  the  carrier  may  insist  upon 
retaining  possession  until  those  charges  are 
paid.  And  an  officer  holding  process 
against  the  vendee  may  lawfully  advance 


these  charges  to  the  carrier  on  taking 
possession  of  the  goods,  and  having  so 
advanced  them  is  substituted  to  all  the 
carrier's  rights  of  possession  as  security 
therefor.     Ruckerv.  Donovan,  13  Kan.  251. 

The  lien  of  the  carrier  and  warehouse- 
man for  keeping  the  property  is  superior  to 
that  of  a  pledgee  who  had  procured  the 
property  to  be  transported  and  stored. 
Cooley  V.  Minnesota  Transfer  R.  Co.,  55  Am. 
6-  Eng.  R.  Cas.  616,  53  Minn.  327,  SS  A'.  W. 
Rep.  141. 

Where  a  carrier  of  freight  for  hife  stores 
the  goods  in  a  warehouse  at  the  port  of 
destination,  the  charges  of  the  warehouse- 
keeper  for  storage  forms  a  privilege  on  the 
goods  superior  in  rank  to  that  of  the  carrier 
for  the  freight.  Powers  v.  Sixty  Tons  of 
Marble,  21  La.  Ann.  402. 

Where  goods  have  been  shipped,  the  ship- 
owner has  a  lien  for  freight,  expenses,  and 
charges,  and  for  his  liability  upon  outstand- 
ing bills  of  lading;  and  a  sheriff  cannot  by 
virtue  of  an  attachment  or  other  process 
against  the  shipper  take  the  goods  without 
first  giving  indemnity,  as  provided  by  the 
New  York  act  of  1841,  ch.  242.  If  the 
sheriff  seize  the  goods  without  furnishing 
the  indemnity  the  ship-owner  is  entitled  to 
recover  the  full  value  of  the  goods  in  an 
action  for  the  unlawful  taking.  Campbell  \' 
Conner,  70  A'^.  Y.  424. 

384.  Lien  of  last  carrier— Prepay- 
ment.— A  second  carrier  receiving  goods 
from  the  initial  carrier,  with  notice  that  the 
shipper  has  paid  the  freij,'ht  charges  in  ad- 
vance for  a  through  transportation,  has  no 
lien  on  the  goods  for  its  share  of  the  charges. 
Marsh  v.  Union  Pac.  R.  Co.,6  Am.  &^  Eng. 
R.  Cas.  359,  3  McCrary  ([/.  S.)  236,  9  Fed. 
Rep.  873. 

Where  goods  are  shipped  to  pass  over  two 
roads,  the  lien  of  the  second  road  for  freight 
charges  is  not  defeated  because  the  agent  of 
the  first  marks  the  goods  "  freight  charges 
paid  through,"  where  only  a  portion  of  the 
charges  were  paid,  and  where  the  agent  had 
no  authority  to  contract  for  the  second  road, 
and  no  agreement  or  arrangement  of  any 
kind  existed  between  the  two  roads  in  ref- 
erence to  shipments  of  freights.  Wolf  v. 
Hough,  22  Kan.  659. 

Cotton  was  forwarded  from  Louisiana  to 
be  delivered  in  Providence,  R.  I.,  "  rates 
guaranteed  to  Providence."  By  the  error 
of  some  intermediate  carrier  the  destina- 
tion. Providence,  was  changed  to  Chicopee 
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Mass,,  whence,  by  tlic  owner's  direction,  the 
P.  &  VV.  K.  Co.,  after  jniyin^;  charges, 
hroiipiht  ii  to  Providence.  The  owner  re- 
fused to  refund  to  the  P.  &  W.  H.  Co.  its 
charges  for  freight  paid  nnd  replevied  the 
cott(jn.  //e/d,  tliat  the  P.  &  W.  K.  Co.  had 
a  lien  on  tlic  cotton  for  its  freight  and 
charges  for  back  freight  paid.  Vaux/iutt  v. 
I'rmiidencf  &•  \V.  R.  Co.,  9  Am.  «S^•  Ilh^.  A'. 
Cas.  41,  13  A'.  /.  578. 

A  railroad  company  received  goods  to  be 
carried  over  its  own  and  connecting  lines, 
and,  without  the  knowledge  of  the  connect- 
ing lines, guaranteed  a  tlirough  freight  rate, 
which  was  less  than  the  aggregate  amount 
of  the  freight  rates  of  each  line  separately 
at  usual  rates,  but  expressly  stipulated  that 
its  liability  as  carrier  should  not  extend  be- 
yond its  own  line.  Held:  (i)  not  a  through 
contract ;  (2)  that  the  second  carrier,  and 
all  thereafter,  might  charge  the  uSual  rates, 
and  where  each  succeeding  carrier  paid  the 
charges  to  the  next  preceding  one,  the  last 
carrier  would  have  a  lien  on  the  goods  for 
the  whole  of  the  charges  ;  (3)  but  the  ship- 
per might  sue  the  first  carrier  on  the  guar- 
anty for  any  charges  he  might  have  to  pay 
above  the  guaranteed  rate.  Schneider  v. 
Evans,  25  Wis.  241. 

SSn.  No  lien  for  individual  debt. 
— A  common  carrier  cannot  seize  goods  for 
a  debt  due  himself  individually  and  wholly 
unconnected  with  the  shipment,  while  they 
are  in  transit,  and  for  the  safe  carriage  and 
delivery  of  which  he  has  given  a  bill  of 
lading.  He  cannot  protect  his  private  in- 
terests at  the  expense  of  his  public  duty  as 
a  carrier.  Pharr  v.  Collins,  35  La.  Ann.  939, 
48  Am.  Rep.  251. 

Tlie  carrier  is  in  some  sort  a  public  officer, 
invested  with  power,  burdened  by  duty,  and 
held  to  responsibility.  He  cannot  by  his 
own  act  prevent ,  himself  from  doing  his 
duty.  He  cannot  place  an  obstacle  in  the 
way  of  performing  his  contract,  and  then 
plead  that  obstacle  as  an  excuse  for  not 
performing  it.  Pharr  v.  Collins,  35  La. 
Ann.  939,  48  Am.  Rep.  251. 

rt8«.  Where  n(;cnt  of  shipper  ex- 
cetMls  his  authority  in  contracting^ 
for  charges. — A  carrier  of  goods  received 
from  a  firm  of  commission  merchants  in 
San  Francisco  certain  wheat  belonging  to 
the  plaintiff  for  transportation  to  Europe. 
The  wheat  was  received  under  a  contract 
with  the  firm  in  their  own  name,  but  in  the 
course  of  a  business  which  the  carrier  knew 


or  had  reason  to  believe  was  conducted  by 
them  merely  as  agents.  The  plaintill  had 
consigned  ilie  wheal  to  the  firm  with 
special  instructions  as  to  its  transportation, 
and  in  delivering  the  s^ame  to  the  carrier 
under  the  contract  referred  to,  they  ex- 
ceeded their  authority.  The  firm  failed, 
and  on  inquiry  subsequently  made  in  regard 
to  the  wlieat,  the  plaintiff  ascertained  the 
terms  and  conditions  of  the  contract  with 
the  carrier,  and  thereupon  demanded  the 
wheat,  which  the  carrier  refused  to  deliver, 
repudiating  the  plaintiff  as  the  owner,  and 
claiming  a  lien  upon  the  wheat  for  chargi  s 
arising  under  the  contract.  As  to  a  large 
portion  of  these  charges,  the  firm  had  no 
authority  to  bind  the  plaintiff,  and  no  pay- 
ment or  tender  was  made  by  him.  In  an 
action  of  replevin  to  recover  the  wheat — 
held,  that  the  carrier  was  put  upon  inquiry 
as  to  the  agency  and  authority  of  the  firm, 
that  the  plaintiff  was  not  bound  by  the  con- 
tract, and  that  no  payment  or  tender  was 
required  before  commencing  the  action. 
Hayes  v.  Campbell,  63  Cal.  143. 

387.  Lien  for  general  balance.*— 
A  stipulation  in  a  bill  of  lading  that  the 
carrier  shall  be  entitled  to  retain  the  goods 
as  security  for  a  general  balance  due  to 
them  by  the  consignor  is  invalid  as  against 
the  right  of  the  consignee  to  obtain  deliv- 
ery of  the  goods.  Bacharach  v.  Chester 
Freight  Line,  42  Am.  <S^  I'-ng.  R.  Cas.  362, 
133  Pa.  5/.  414,  19  Atl.  Rep.  409. 

A  railway  company,  on  service  of  a  writ 
of  saisie-arret,  made  a  declaration  claiming 
a  privilege  on  the  proceeds  of  goods  belong- 
ing to  the  defendant  for  a  balance  of  freight 
due,  according  to  a  printed  condition  on 
certain  receipt- notes,  the  goods  having  been 
sold  by  consent  of  the  defendant,  after  his 
insolvency,  for  the  benefit  of  whom  it  might 
concern.  Held,  that  proof  of  the  defendant 
having  received  many  receipt-notes  con- 
taining the  condiii  )n  referred  to,  and  that 
such  receipt-notes  had  been  used  by  the 
company  for  years,  and  had  not  been  ob- 
jected to  by  the  defendant,  did  not  consti- 
tute an  agreement  that  the  company  should 
have  general  Hen.  Fitzpatrick  v.  Cusack, 
12  Low.  Can.  306. 

388.  Where  the  goods  are  re- 
plevied.— As  a  rule,  a  common  carrier  is 
entitled  to  a  lien  for  freight  upon   goods 


*  Lien  of  carrier  for  general  balance,  see  note, 
43  Am.  &  Eng.  R.  Cas.  364. 
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carried,  which  extends  to  all  the  freight 
upon  the  goods  throughout  their  traiispoita- 
tion,  which  may  lie  advanced  by  the  last 
carrier;  but  a  delivery  of  tlie  goods  to  the 
consignee  without  exacting  payment  of  the 
freight  is  a  waiver  of  the  lien  ;  but  when  the 
consignee  offers  to  pay  the  freight  really 
due,  the  refusal  of  the  carrier  to  deliver 
them  is  a  breach  of  the  contract,  and  he 
may  maintain  assumpsit,  or  detinue,  or  tro- 
ver for  their  conversion,  without  a  formal 
tender  or  payment  of  the  real  amount  of 
freight  charges  in  the  court.  Long  v.  Mo- 
bile &*  M.  R.  Co.,  51  Ala.  512. 

Where  goods  are  shipped  by  rail,  the 
company,  having  obtained  possession  law- 
fully, will  have  tlie  right  to  hold  them  until 
the  freight  actually  due  is  paid  or  tendered, 
and  a  demand  is  made.  If  too  much  freight 
is  charged  the  owner  should  tender  the 
proper  amount  before  bringing  replevin. 
The  tender  is  too  late  after  the  suit  is  com- 
menced.    Ohio  &*  M.  R.  Co.  V.  Noe,  77  III. 

S'3- 

Where  a  common  carrier  became  liable  to 
theow.erof  goods  for  damage,  which  he 
sustained  by  the  fault  of  the  carrier  in  their 
transportation,  to  an  amount  larger  than 
the  carrier's  charge  for  the  freight,  and  the 
carrier  refused  to  deliver  then'  upon  being 
demimded,  until  the  freight  charge  was  paid 
— held,  that,  as  the  carrier's  lien  was  only  co- 
extensive with  the  right  to  claim  and  re- 
cover freight,  his  detention  was  unlawful, 
and  tiie  owner  could  maintain  replevin 
therefor.  The  question  as  to  the  carrier's 
right  to  freight  and  of  his  liability  for  dam- 
age can  as  well  be  tried  in  this  action  as  in 
any  other  mode  of  suit  and  procedure. 
Dyer  v.  Grand  Trunk  R.  Co.,  42  Vl.  441. — 
Rf.viewing  Cutting  v.  Grand  Trunk  R.  Co., 
13  Allen  (Mass.)  381 ;  Boston  &  M.  R.  Co. 
V.  Brown,  1 5  Gray  (Mass.)  223. 

The  goods  in  question  were  bought  by 
the  plaintiff  in  Vermont  of  a  dealer  in  De- 
troit, who,  to  make  out  a  car-load,  put  in 
about  forty-three  dollars'  worth  more  than 
the  plaintiff  had  ordered  and  sent  the  money 
to  pay  for;  and  the  defendants  voluntarily 
advanced  that  amount  when  they  took  the 
goods,  without  the  knowledge  or  request  of 
tiie  plaintiff.  The  defendants  claimed 
freight  for  the  whole,  and  for  the  money 
advanced,  and  the  plaintiff  replevied  the 
whole  without  repudiating  the  acts  of  the 
defendants  in  advancing  said  amount. 
I/eld,  that  the  conduct  of  the  parties  was  a 


ratification  by  them  of  the  transaction  as 
an  autliorized  purchase  by  the  plaintiff,  and 
an  authorized  payment  on  his  account  by 
the  defendants ;  and  the  replevin  is  main- 
tainable. Vyer  v.  Grand  Trunk  R.  Co.,  43 
Vt.  441. 

2.  How  Lien  is  Lost — Enforcement, 
a.  How  Lost. 

389.   By  voluntary  delivery.— The 

lien  of  rf  common  carrier  for  freight  or 
transportation  of  property  is  lost  by  the 
voluntary  surrender  of  the  possession. 
Wingard  v.  Banning,  39  Cal.  543.  Gregg 
V.  Illinois  C.  R.  Co.,  147  ///.  550,  35  A^.  E. 
Rep.  343.  Reineman  v.  Covington,  C.  &*  B. 
R.  Co.,  51  Iowa  338,  I  A'.   W.  Rep.  619. 

Whetlier  the  lien  is  waived  or  not  by  a 
delivery  does  not  depend  upon  tiie  inten- 
tion of  the  carrier,  or  of  his  agent  by  whom 
the  delivery  is  made,  if  it  be  not  communi- 
cated to  the  consignee  and  agreed  to  by 
him.   Bigelo7u  v.  Heaton,  4  Den.  {N.  Y.)  496, 

The  general  lien  of  a  carrier,  arising  by 
virtue  of  special  contract,  continues  so  long 
as  it  holds  the  goods,  and  is  in  no  way  af- 
fected by  the  refusal  of  the  consignee  to 
accept  them.  Westfieldv.  Great  Western  R. 
Co.,  52  L.f.  Q.  B.  276. 

A  railroad  delivered  to  E.  certain  goods 
which  were  consigned  to  him,  and  received 
from  him  the  freight  tiierefor.  The  goods 
were  received  in  good  faith  by  E.,  who  had 
ordered  them  from  the  consignors.  It  ap- 
peared that  they  were  sent  to  E.,  subject  to 
the  order  of  R.,  who  demanded  them  of  the 
company.  The  company  then  brought  the 
replevin.  Held,  that  by  surrendering  the 
goods  to  E.  the  lien  of  the  company  was 
released,  and  they  could  not  resume  pos- 
session of  the  property,  and  that  the  action 
of  replevin  could  not  be  maintained.  Lake 
Shore  6-  M.  S.  R.  Co.  v.  Ellsey,  85  Pa.  St. 
283,  18  Am.  Ry.  Rep.  413. 

Plaintiff  employed  one  B.  to  pack  some 
furniture  and  send  it  to  him  by  defendant's 
railway.  B.  did  so,  and  received  his  charges 
for  packing  from  defendants,  who  were 
authorized  by  him  to  collect  them.  Held, 
that  the  defendants  could  legally  retain  the 
goods  for  these  charges  as  well  as  for  their 
freight,  and  that  B.'s  lien  was  not  lost  by 
delivering  the  goods  to  defendants  for  car- 
riage subject  to  it,  or  by  accepting  the 
charges  from  defendants.  Hayward  v. 
Grand  Trunk  R.  Co.,  32  U.  C.  Q.  B.  392. 
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iiUO.  Hy  divert  iiiKK'xxlH  <'>*<>■»  <l*^''^~ 
iKiiut<Ml  roni«'.*-  Till'  lien  of  a  common 
carrier  on  (l^oocJs  trans|K)rlcfl  tlci)cn(ls  on 
the  contract  with  the  owner.  Ordinarily 
the  law  implii'S  !iU(  h  lien,  and  it  will  be 
held  that,  in  delivering  goods  to  be  carried, 
the  owner  assents  to  tlie  condition  that  the 
<arrier  niay  retain  possession  of  the  goods 
until  his  reasonable  charges  have  been  paid, 
although  nothing  may  be  said  on  the  sub- 
ject. But  when  goods  are  sent,  not  accord- 
ing to  the  contract  with  the  owrfer  but  by 
some  other  route,  there  is  no  lien  for  freight 
money ;  nor  in  case  of  prepayment  of  the 
freight  upon  contract  for  through  rate. 
Marsh  v.  Union  Pac.  R.  Co.,  6  Am.  &>  Eng. 
R.  Cds.  359,  3  McOary  (U.  S.)  236,  9  Fed. 
Rtp.  873.— Not  followed  in  Crossan  v. 
New  York  &  N.  E.  R.  Co.,  40  Am.  &  Eng. 
R.  Cas.  136,  149  Mass.  196. 

If  goods  were  shipped  over  a  connecting 
line  of  roads,  and  there  were  two  routes  by 
which  the  terminal  point  could  be  reached, 
one  of  which  was  designated  by  direction 
of  the  consignee,  who  was  also  the  owner, 
but  they  were,  in  fact,  sent  to  the  terminal 
point  by  the  other  route,  if  the  road  so 
wrongly  receiving  them  knew  of  the  direc- 
tion as  to  their  shipment  when  it  received 
them,  its  transportation  of  the  goods  would 
be  voluntary ;  it  would  have  no  right  to 
charge  freight  for  transportation,  would  have 
nf)  lien  on  the  goods  for  such  charges,  and 
could  not  retain  possession  for  the  purpose 
of  collecting  t'lcm.  Bird  v.  Georgia  R.  Co., 
27  Am.  dr'  Eng.  R.  Cas.  39,  72  Ga.  655.  Den- 
I'er  (S~»  R.  G.  R.  Co.  v.  /////,  40  Am.  &•  Eng. 
R.  Cas.  145,  13  Colo.  35,4  L.  R.  A.  376,  2 
Denver  Leg.  News  225,  21  Pac.  Rep.  914. 

itOl.  Otiicr  acts  aiii(Hiiitiii{;  to  a 
walv«T  of  lien.  —  A  common  carrier 
waives  his  right  to  detain  goods  for  the 
freight  if  his  refusal  to  deliver  is  on  the 
ground  that  they  are  not  in  his  possession 
at  the  place  where  a  demand  is  duly  m.ide. 
Adams  Exp.  Co.  v.  Harris,  40  Am.  &>  Eng. 
R.  Cas.  151,  120  /nd.  73,  21  N.  E.  Rep.  340. 

If  a  bailee  refuses  to  deliver  the  goods 
except  to  the  consignee  or  person  holding 
the  transportation  receipt,  but  asserts  no 
lien  for  storage  paid  by  him,  he  cannot 
afterwards  set  up  that  claim  to  defeat  an 
action  by  the  owner,  but  must  be  held  to 
have  waived  it.  Leigh  v.  Mobile  &*  O.  A'. 
Co.,  58  Ala.  165. 

*  See  also  titite,  105-107. 


The  lien  of  a  common  carrier  on  goods 
for  freight  charges  is  forfeited  by  suing  out 
an  attachment  and  causing  it  to  be  levied  on 
the  same  property,  ll'ingard  v.  Banning, 
39  Oil.  543. 

3»2.  Klleet  ol"  part  delivory.— The 
whole  lien  of  a  carrier  for  freight  charges 
attaches  to  each  and  every  part  of  the  goods 
subject  to  it.  If  not  discharged  or  waived 
it  remains  attached  to  whatever  part  of  the 
property  may  remain  in  the  possession  of  the 
carrier.  A  delivery  of  part  of  the  property 
docs  not  in  itself  discharge  the  lien  either 
in  the  whole  or  pro  tanto.  It  releases  the 
part  delivered  from  the  lien,  but  does  not 
discharge  the  part  remaining,  unless  it  was 
the  intention  of  the  parties  to  do  so, 
which  is  ordinarily  a  question  of  fact  for 
the  jury.  New  Haven  &*  N.  Co.  v.  Camp- 
bell, 128  Mass,  104,  35  Am.  Rep,  360.— Dis- 
tinguished IN  New  York  &  N.  E.  R.  Co. 
V.  Sanders,  16  Am.  &  Eng.  R.  Cas.  280,  134 
Mass.  53. —  Chicago  &>  S.  IV.  R.  Co.  v. 
Northwestern  Union  I'acket  Co.,  38  Iowa 
377.  Poggs  v.  Martin,  13  P.  Mon.  (A/.) 
239.  Philadelphia  (5>»  R.  R.  Co.  v.  Dows,  15 
Phila.  (Pa.)  101.— Applying  Fuller  v. 
Bradley,  25  Pa.  St.  120. 

A  railroad  company  does  not  lose  its  lien 
on  the  whole  quantity  of  coal  carried  by 
allowing  the  owner  to  unload  it  from  cars 
and  place  it  in  bins  on  the  lands  of  the 
company  and  by  allowing  him  to  carry  away 
and  dispose  of  a  part  of  it.  It  may  at  any 
time  prevent  a  further  removal  of  the  coal 
remaining  until  the  charges  on  the  whole 
lot  are  paid.  Lane  v.  Old  Colony  <&>•  F,  R. 
R.  Co.,  14  Gray  {Mass.)  143. 

303.  "Where  delivery  is  iirooiired 
by  fraud. — The  lien  of  a  common  carrier 
is  extinguished  by  the  unqualified  delivery 
of  the  property  to  the  consignee ;  but  the 
lien  may  be  retained  after  delivery  by  the 
agreement  of  the  parties.  Semble.  Or  if 
the  delivery  be  procured  by  the  fraud  of  the 
consi<;nee,  as  if  he  fraudulently  and  falsely 
promise  to  pay  the  freight  when  the  goods 
are  received,  the  lien  continues  and  the  car- 
rier may  bring  replevin.  Bigelow  v.  Heaton, 
4  Den.  {N.  V.)  496,  6  Hill  43. 

3t)4.  Lieu  not  lost  by  wareiiousingr 
the  ffoods.— Where  a  carrier  has  the  right 
to  warehouse  goods  by  reason  of  the  con- 
signee not  taking  them  up  promptly,  he  . 
does  not  lose  his  lien  for  freights  by  de- 
positing them  with  a  storekeeper,  subject  to 
such  lien;  neither  does  he  lose  his  lien  by 
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dcpDsiiini^  tliem  in  his  own  name  instead  of 
tiif  owner,  subject  to  the  lien.  Western 
TiiVisp.  Co.  V.  liarbcr,  56  N.   Y.  544. 

The  carrier's  change  of  character  into 
tliat  of  an  agent,  to  Iteep  the  j;oods  for  tiie 
buyer,  is  not  inconsistent  with  his  right  to 
retain  tiic  goods  in  his  custody  till  his  lien 
for  freight  is  satisfied.  Hall  v.  Diinomi,  63 
N.  //.  565,  3  All.  Avp.  423. 

If  a  carrier  wisiies  to  preserve  his  lien  on 
uncalled-for  goods  for  unpaid  freight 
charges,  he  should  store  them  in  his  own 
name;  but  he  will  not  be  liable  for  the  de- 
fault of  the  warehouseman  if  he  lias  acted 
with  reasonable  care  in  selecting  iiim. 
Greg,i^  V.  Illinois  C.  A'.  Co.,  47  ///.  /}/>p.  590. 

A  railway  company  as  a  common  carrier 
of  freight,  such  as  corn  in  bulk,  is  not  re- 
quired to  keep  the  same  in  its  cars  and  upon 
its  side-tracks  for  an  indefinite  time,  to  the 
detriment  of  its  other  business.  The  law 
imposes  no  such  duty.  If  the  railway  com- 
pany has  a  lien  on  the  grain  for  carriage,  it 
may  store  the  same  in  its  own  name  and 
thus  retain  its  lien.  Oregg  v.  Illinois  C.  H. 
Co.,  147  ///.  550.  35  A^.  E.  Rep.  343. 

Where  a  terminal  railway  company  de- 
posits the  freight  with  a  warehouseman,  at 
tlie  place  of  destination,  in  its  own  name, 
it  will  thereby  preserve  its  lien  on  the  goods 
for  its  advances  and  charges,  and  the  ware- 
houseman will  hold  the  property  for  the 
benefit  of  both  tlie  carrier  and  the  owner. 
^'X'W  V.  Illinois  C.  li.  Co.,  147  ///.  550,  35  A^. 
E.  'lii-p.  343- 

3))5.  Liuii  not  defeated  by  Ntop- 
pajye  in  transitu.— If  the  buyer  of  goods 
is  insolvent  at  the  time  of  the  purchase, 
and  his  insolvency  is  not  tiien  known  to 
the  vendor,  or  if  he  becomes  insolvent  after 
the  purchase,  the  vendor  has  the  right  of 
stoppage  while  the  goods  are  in  the  hands 
of  a  carrier,  in  transit  or  in  store,  at  the  end 
of  the  journey,  no  actual  delivery  having 
been  made  to  the  purchaser,  and  no  inter- 
vening rights  having  attached  ;  but  the  ex- 
ercise of  the  right  of  stoppage  in  transitu 
does  not  displace  the  carrier's  lien  for 
freight.  Crass  v.  Memphis  &•  C.  A\  Co.,  55 
Am.  &>  Eng.  li.  Cas.  659,  96  Ala.  447,  1 1  So. 
Rep.  480. 

b.  Enforcement  of  Lien.* 

390.  By  bill  in  equity.— The  lien  of  a 
common  carrier  for  freight  upon  goods  car- 

•  Enforcement  of  carrier's  lien,  see  note,  16 
Am.  &  Eng.  R.  Cas.  280. 


ried  exists  independent  of  any  statute,  and 
the  remedy  in  equity  f(jr  its  enforcement  is 
not  alltcted  by  the  statute  (Code,  JJ  1182) 
provifling  an  additional  remedy,  Crass  v. 
Memphis  &*  C.  R.  Co.,  55  yhn.  &*  Eng.  R. 
Cas.  659,  96  ^lla.  447,  1 1  Si).  Rep.  480. 
,JM)7.  Uy  aetlon  at  law.— A  wjTmnon 
carrier  contracts  to  deliver  a  crop  of  wheat 
at  an  agreed  price  per  bushel.  A  large  pro- 
portion of  the  crop  is  delivered  in  good 
order;  but  from  the  unavoidable  eflecis  of 
a  storm  a  small  part  is  delivered  in  u  dam- 
aged condition,  and  another  small  portion 
IS  lost.  Ill  an  action  by  the  carrier  for  the 
freight,  he  is  entitled  to  recover  under  the 
common  indebitatus  count  the  agreed  price 
for  the  whole  quantity  so  delivered  or  lost. 
Gait  V.  Archer,  7  Gratt.  {Va.)  307. 

«I08.  By  Nule  of  i;ood8  under  Uiit;- 
HhIi  statute. — A  railway  company  has  no 
right  to  seize  and  sell  goods  for  tolls  due  it 
without  complying  with  tlie  statute  requir- 
ing the  persons  seizing  the  goods  to  have 
their  names  annexed  to  the  list  of  tolls,  and 
that  the  goods  shall  be  appraised.  A'orth 
V.  London  &*  N.  JV.  R.  Co.,  14  C.  B.  N.  S. 
132,  9  Jur.  N.  S.  896,  32  L,  J.  C,  P.  156,  II 
W.  R.  624,  8  /..  T.  246. 

A  demand  for  the  sum  actually  due  the 
carrier  is  a  condition  precedent  to  the  exer- 
cise of  the  statutory  right  to  sell  the  goods. 
Field  V.  Newport,  A.  &•  H.  R.  Co.,  3  //.  &^ 
N.  409,  27  L.  J.  Ex.  396. 

Where  the  sum  claimed  by  a  railway  com- 
pany for  sending  back  the  return  cars  of  a 
shipper  is  not  a  toll  which  the  company  is 
empowered  to  take,  the  sale  by  the  company 
of  the  shipper's  carriages  and  goods  to  sat- 
isfy the  amount  due  for  tolls  is  unlawful. 
Field  V.  Nitvport,  A.&'  H.  R.  Co.,  t,  H.  &' 
N.  409,  27  /..  /.  Ex.  396. 

81M>.  Sale  under  variou.s  state 
statutes.- Ala.  Code,  ?g  1884,  1885,  pro- 
vides that  if  freight  is  not  paid  on  perishable 
goods  for  sixty  days,  or  upon  non-perish- 
able goods  for  ninety  days,  the  carrier  may 
advertise  and  sell  the  same  "after  thirty 
days'  notice."  Held,  that  the  sale  may  be 
made  at  any  time  after  the  sixty  or  ninety 
days,  as  the  case  may  be,  provided  that  the 
proper  thirty  days"  notice  has  been  given  ; 
i.e.,  the  carrier  is  not  bound  to  wait  until 
the  full  expiration  of  the  sixty  or  ninety 
days  before  advertising  the  goods.  Western 
R.  Co.  V.  Rembert,  50  Ala.  25. 

Under  Colorado  statute  a  common  car- 
rier cannot  sell  perishable  goods  to  satisfy 
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frei;;lil  cliarges  ihcrcon  without  giving  the 
owner  or  C(jnsignec  at  least  twenty-four 
hours'  notice.  Martin  v.  McLaughlin,  y 
Colo.  153,  10  Pac.  Rep.  806. 

Where  a  coninioii  carrier  seeks  to  fore- 
<  li'se  a  hen  on  property  for  freight  ciiarges, 
under  (iii.  Code,  ji  199'.  it-  is  ncciisary 
that  iheaHuhivit  of  foreclosure  shoidd  show 
alhruiatively  that  denuind  for  payment  was 
made  after  the  charges  became  d"-;  and 
for  WHnt  of  sucti  allegation  the  proceedings 
are  proiii|)ily  dismissed.  Central  R.  &*  Ji. 
Co.  V.  Sa7t'jrr,  78  Ga.  784,  3  S,  E.  Rep.  629. 
— UisriNCJUisHiNG  Wright  v,  Phillips,  46 
Ga.  197. 

VIII.  8KIFPIN0  CONTBACTS— RULES. 
NOTICES,  Ete. 

I.  Generally. 

a.  Construction  of  Contracts.* 

400.  How  contract  detenu iiicd— 
Merger  of  oral  aipreeiiieiit  or  iie{;o- 
tiatiou  ill  writiiitf.— All  prior  oral  ne- 
gotiations between  a  shipper  and  a  common 
carrier  are  merged  in  the  written  contract  of 
shipment,  and  the  former  cannot  admit  the 
execution  of  the  contract  and  also  claim 
that  he  did  not  read  it  or  know  its  contents, 
where  no  mistake,  fraud,  imposition  or  de- 
ceit is  charged  to  have  occurred.  McFad- 
den  V.  Missouri  Pac.  R.  Co.,  30  Am.  &•  Eng. 
R.  Cas.  17,  92  Mo.  343,  10  West.  Rep.  372,  4 
S.  W.  Rep.  689. 

Under  a  verbal  contract  between  plaintiffs 
and  defendants,a  railroad,  defendants  agreed 
to  carry  certain  petroleum  oil  in  covered 
cars,  and  on  the  faith  of  its  being  so  carried 
it  was  delivered  to  defendants,  but  it  was 
carried  in  open  cars,  and  a  large  quantity 
was  thus  lost.  On  the  delivery  of  the  oil  to 
defendants,  plaintiffs  signed  "  Request  note," 
wl)ich  said  nothing  about  covered  cars,  and 
under  which  the  goods  were  stated  to  be 
sent,  subject  to  certain  terms  and  conditions 
indorsed  thereon.  Held,  that  the  verbal 
contract  in  no  way  varied  or  contradicted 
the  writing,  and  must  be  incorporated  with 
it,  so  that  the  whole  contract  must  be  read 
as  for  carriage  in  covered  cars.  Fitzgerald 
V.  Grand  Trunk  R.  Co.,  27  U.  C.  C.  P.  528. 

A  consignor  purposely  omitted  the  con- 
signee's name  from  goods  shipped,  contrary 
to  the  terms  of  the  shipping  receipt,  but 
was  promised  by  the  company's  agent  at  the 

*  Rights  of  carrier  and  shipper  controlled  by 
contract,  see  note,  3  L.  R.  A.  344. 


place  o(  shipment  that  the  agent  at  the 
place  of  destination  should  be  oidercd  not 
to  deliv<'r  the  goods  till  dir«Ttcd  ;  but  they 
were  delivered  before  directions  were  given 
to  the  consignee,  who  failed  without  paying 
for  them,  l/eld,  in  an  action  by  the  shipper 
for  the  negligent  delivtTy,  that  the  contract 
between  the  parties  did  not  depend  entirely 
on  the  verbal  agreement  with  the  agent,  but 
was  to  be  ascertained  by  the  jury  both  from 
the  shipping  receipt  and  the  verbal  agree- 
ment. Union  R.  &*  T.  Co.  v.  Riegel,  7iJ\i. 
St.  72. 

Where  a  railroad  company  is  sued  for  its 
breach  of  a  verbal  :igreement  to  receive  and 
ship  freight  on  a  certain  day,  a  subsequent 
written  contract  between  the  same  parties, 
for  the  transportation  of  the  same  freight, 
which  does  not  contain  any  release  of  de- 
fendant's liability  already  incurred,  or  waive 
any  right  of  plaintiff  already  accrued,  is  not 
admissible  in  evidence  to  show  a  merger  of 
the  prior  verbal  agreement.  Harrison  v. 
Missouri  Pac.  R.  Co.,  7  A»i.  &»  Eng.  R.  Cas. 
382,  74  Mo.  364,  41  Am.  Rep.  318.— Fol- 
lowed IN  Hoskins  v.  Missouri  Pac.  R.  Co., 
19  Mo.  App.  315.  Quoted  in  White  v. 
Missouri  Pac.  R.  Co.,  19  Mo.  App.  400. 

An  association  of  roads  known  as  the 
"  Red  Line  "  received  goods  from  plaintiff, 
and  contracted  orally  to  carry  them  through 
in  refrigerator  cars.  Soon  after  the  goods 
had  been  shipped  a  bill  of  lading  was  deliv- 
ered to  plaintiff,  which  omitted  the  words 
"through"  and  "refrigerator  car^"  and 
when  the  company's  agent  had  his  attention 
called  to  it  he  said  it  made  no  difference; 
that  the  cars  would  go  through  all  right. 
Held,  that  the  verbal  contract  was  not 
merged  in  the  ''<11  of  lading ;  that  the  com- 
pany was  liable  according  to  the  oral  con- 
tract. Shiff  V.  New  York  C.  6-  H.  R.  R. 
Co.,  16  Hun  {N.  V.)  278. 

401.  Oral  evidence  to  vary  written 
a(;reeineiit. — The  general  rule  that  parol 
evidence  is  inadmissible  to  add  to  or  vary 
the  terms  of  a  written  contract  applies  to 
bills  of  lading.  So  where  a  freight  bill  was 
signed  by  certain  parties  as  agents,  but 
there  was  nothing  on  its  face  to  show  that 
it  was  the  contract  of  a  railroad  company — 
field,  that  parol  evidence  was  not  admissible 
to  show  that  it  was  the  contract  of  such 
company.  Dixon  v.  Columbus  &*  I.  R.  Co., 
4Biss.  (U.S.)  137. 

It  there  wns  a  written  contract  to  deliver 
the  goods  to  the  consignees,  this  contract 
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would  not  be  rcncL-rcd  liable  lo  be  varied 
by  parol  |)roof  by  llie  fact  that  the  receipt 
was  found  in  the  same  paper.  IVfitern  &* 
./.  A'.  Co.  V.  AlcElwec,  6  Heisk,  (Tenn.) 
208. 

4<>U.  How  contract  coiiHtriied  as 
between  HlilpiMT  and  carrier.— It  is 
error  to  instruct  a  jury  that  as  contracts  of 
common  carriers  are  in  general  drawn  up  by 
them  they  should  be  construed  most  strictly 
ajj;ainst  them.  Louiaville  <S-  A'.  A'.  Co.  v. 
Totiart,  55  Am.  <S-  En^.  A'.  Cas.  600,  97  A/a. 
514,  II  So.  Rep.  756. 

40.'l.  Lex  loci  controctU8.»— A  con- 
tract of  shipment  must  be  construed  ac- 
cording to  the  law  of  the  state  where  it  is 
made.  Merchants'  Dispatch  Transp.  Co.  v. 
I'urthmann,  47  ///.  ////.  561. 

Where  goods  are  delivered  to  a  carrier  in 
another  state,  the  contract  to  be  performed 
there,  the  laws  of  that  state  will  govern  as  to 
the  construction  of  the  contract,  and  will 
determine  the  extent  of  the  carrier's  under- 
tai\ing,and,  so  far  as  they  are  the  common 
or  unwritten  law,  maybe  proved  by  the  tes- 
timony of  competent  witnesses.  Milwaukee 
Sf  St.  P.  R.  Co.  V.  Smith,  74  ///.  197. 

A  contract  made  in  Iowa  for  the  transpor- 
tation of  freights  to  a  point  in  Illinois,  be- 
ing entire,  and  to  be  partly  performed  in 
Iowa,  must  be  construed  according  to  the 
law  of  the  state  where  made.  Mc Daniel  v. 
Chicaj^o  (So  A'.  W.  R.  Co.,  24  /owa  412. — 
Toi, LOWED  IN  Hazel  v.  Chicago,  M.&  St. 
o.,8;  Iowa477.  Reviewed  in  Hart- 
maim  -.'.  Louisville  &  N.  R.  Co.,  39  Mo.  App. 
88 ;  Tidbott  t.  Merchants'  Despatch  Transp. 
Co.,       Iowa  247. 

Under  the  above  rule  of  construction  a 
provision  in  a  contract  restricting  the  carri- 
er's liability,  which  is  prohibited  by  Iowa 
act  of  i866,  ch.  113,  is  void,  though  it  might 
not  be  under  the  1.  s  of  Illinois.  McDan- 
ielv.  Chicago  &^  A.  IV.  R.  Co.,  24  Iowa  412. 
404.  Lex  fori.— If  the  law  of  the  place, 
where  a  contract  signed  only  by  the  carrier  is 
made  for  the  carriage  of  goods,  requires  evi- 
dence other  than  lie  mere  receipt  by  the 
shipper  to  show  \\i  assent  to  the  terms,  and 
the  law  of  the  place  where  the  suit  is  brought 
prosuines  conclusively  such  assent,  from  ac- 
ceptance without  dissent,  the  question  of 
assent  is  a  question  of  evidence,  and  is  to  be 
determincfl  by  the  law  of  the  place  where 

*  Validity  (if  stipulations  limiting  carrier's  lia- 
bility, determined  according  to  lex  loci,  see  note, 
49  Am.  &  Eng.  R.  Cas.  80. 


the  suit   Is  brought.     Hoadley  v.  Northern 
Transp,  Co.,  1 1 5  Mass.  304. 

When  u  contract  is  made  by  a  common 
carrier  in  one  state  to  transport  goods  from 
that  state  into  another,  and  the  goods  iire 
lost,  the  rights  of  the  parties  are  governed 
by  the  law  of  the  state  in  which  the  loss 
happens  and  suit  is  brought.  Grays, Jack- 
son, 51  A'.  //.  9. 

405.  ICeceliit  In  not  concliiHtve.— In 
an  acti(m  against  a  common  carrier,  the 
libellant  makes  a  prima  facie  case  on  tlic 
production  of  the  receipt  of  the  carrier,  "  re- 
ceived in  good  order."  But  these  words  do 
not  constitute  an  agreement ;  they  arc  a 
mere  recital,  and  may  be  contradicted  by 
the  carrier.  Seller  v.  Steamship  Pacific,  i 
Oreg.  409. 

Certain  bars  and  bundles  of  iron  came  by 
ship  from  Glasgow  to  Montreal,  consigned 
to  the  plaintifl.  His  agent  gave  to  cefend- 
atils'  agent  an  order  to  get  it  from  the  ship, 
and  afterwards  received  from  the  latter  a 
receipt  specifying  the  number  of  bars  and 
bundles  and  the  gross  weight,  but  with  a 
printed  notice  at  the  top  of  it  that  "  rates 
and  weights  entered  in  receipts  or  shipping 
bills  will  not  be  acknowledged. '  All  the 
iron  received  by  defendants  for  the  plaintiff 
was  delivered  at  Guelph,  but  there  was  a 
very  considerable  deficiency  in  the  weight. 
So  far  as  appeared  the  iron  had  not  been 
weighed  either  on  being  taken  from  the  ship 
or  afterwards.  Held,  that  defendants  were 
not  estopped  by  their  statement  of  weight 
in  the  receipt,  and  were  not  liable  to  the 
plaintifl.  Horseman  v.  Grand  Trunk  R.  Co., 
31  I/.  C.  Q.  H.  535. 

400.  When  riiirlitH  of'particH  deter- 
niined  by  special  contract— Hubsti- 
qiient  bill  of  lading*- If  there  be  a  spe- 
cial contract,  such  contract,  if  legal,  will  gov- 
ern ;  and  if  the  evidence  as  to  the  terms  of 
the  contract  be  conflicting,  and  the  jury  find 
for  the  plaintifl,  this  court  will  not  interfere, 
no  error  of  law  having  been  committed  by 
the  presiding  judge.  Central  R.  &•  li.  Co. 
v.  Anderson,  58  (7a.  393,  16  Am.  Ry.  Rep.  85. 
A  receipt  given  to  a  drayman  on  the  re- 
ceipt of  goods  by  a  carrier,  containing 
conditions,  in  the  absence  of  proof  of  any 
other  contract  is  binding  on  the  shipper, 
though  he  did  not  know  its  terms;  but  it 
is  not  evidence  of  the  contract  where  it  is 
surrendered  and  a  bill  of  lading  issued. 
Merchants'  Dispatch  Transp,  Co,  v.  Furth- 
mann,  47  ///.  App.  561. 
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Where  the  evidence  warrants  a  finding 
that  the  merchandise  transported  was  deliv- 
ered to  and  accepted  by  the  carriers  under  a 
special  contract,  and  there  is  no  conclusive 
evidence  that  the  consignor  consented  to 
accept  bills  of  lading  in  place  of  such  con- 
tract, the  carrier's  liability  is  fixed  by  such 
special  contract,  and  cannot  be  abrogated  or 
altered  by  the  subsequent  signing  and  mail- 
ing of  bills  of  lading  by  the  carriers,  which 
did  not  reach  the  consignor  (who  was  also 
the  consignee)  until  after  the  loss  occurred. 
Swift  V.  Pacific  Mail  Steamship  Co.,  30  Am. 
&*  Eng.  A".  Cas.  105,  106  A'.  Y.  206,  12  A'.  E. 
Rep.  583,  8  A'.  F.  S.  R.  602  ;  affirming  36 
Hun  643,  mem. 

Where  a  shipper  has  entered  into  a  spe- 
cial verbal  agreement  with  the  carrier,  he 
may  rightfullj  assume  that  such  agreement 
is  embodied  in  a  receipt  given  by  the  car- 
rier, or  at  least  that  the  receipt  contains 
nothing  contrary  to  it.  It  is  in  the  nature 
of  a  direct  fraud  or  cheat  for  the  company 
or  its  agents,  after  such  verbal  agreement, 
to  insert  a  contract  of  an  entirely  different 
character  in  the  written  receipt  and  present 
it  to  the  shipper  without  directing  his  at- 
tention expressly  to  it  and  procuring  his 
assent.  And  it  is  no  defense  for  the  com- 
pany to  show  that  the  shipper  should  have 
been  more  diligent  and  watchful,  and  should 
have  delected  the  fraud.  Strohn  v.  Detroit 
&'M.  R.  Co.,  21  iris.  554. 

Where  a  common  carrier,  upon  the  deliv- 
ery of  merchandise  for  transportation,  issued 
to  the  consignor  a  shipping  receipt  which 
staled  that  the  bill  of  lading  would  be  issued 
upon  application  at  a  place  designated 
therein,  and  that  the  merchandise  would  be 
transported  subject  to  the  conditions  ex- 
pressed in  the  bill  of  lading — /le/ti,  that  the 
bill  of  lading  and  not  the  shipping  receipt 
embodied  the  contract  of  the  parties,  and 
that  the  consignee  would  be  bound  by  the 
conditions  expressed  in  such  bill  of  lading. 
Wi/de  v.  Merchants'  Despatch  Tramp.  Co., 
47  lojva  272. — Distinguishing  Bostwick  v. 
Bidtimore  &  O.  R.  Co.,  45  N.  Y.  712. 

407.  W'lint  Rinoiints  to  a  special 
contract.— Where  a  shipper  applies  to  the 
local  freight  agent  of  a  railroad  company  to 
get  the  rates  of  freight  upon  a  proposed 
shipment  of  a  ccrtiiin  amount  of  grain  to  a 
given  point,  and  the  agent,  acting  by  author- 
ity, gives  him  the  rate,  and  he  agrees  to  ship 
at  that  rate,  and  then  goes  to  tlie  master  of 
trains  of  the  company  and  makes  an  arrange- 


ment with  him  for  the  requisite  number  of 
cars  per  week  for  the  purpose  of  making 
such  shipment,  this  amounts  to  a  special 
contract  on  the  part  of  the  company  to 
make  the  shipment  at  the  rates  numcd  by 
the  freight  agent,  and  to  furnish  the  cars  in 
the  manner  agreed  upon  by  the  shipper 
and  master  of  trains.  Toledo,  ll\  &*ir.  R. 
Co.  v.  Roberts,  71  ///.  540. 

4C8.  Ailci*  inakiii}?  n  special  con- 
tract shipper  may  assiiine  that  his 
{;oo(ls  will  be  carried.— Where  one  de- 
livers goods  upon  the  line  of  a  railroad  in 
pursuance  of  a  contract  with  the  company 
for  their  transportation,  he  may  rely  upon 
the  fulfilment  of  the  contract,  without  at- 
tempting to  obtain  other  modes  of  trans- 
portation, until  he  receives  notice  of  the  re- 
fusal or  inability  of  the  carrier  to  execute  its 
contract.  Louisville,  N.  A.  &*  C.  R.  Co.  v. 
Flanagan,  yi  Am.  &^  Eng.  R.  Cas.  53:?,  113 
Ind.  488,  12  West.  Rep.  190,  14  iV.  E.  Rep. 
370. 

400.  Validity  of  contract  to  carry 
as  much  grain  as  shipper  "may  de- 
sire."— A  contract  binding  a  carrier  to 
transport  as  many  car-loads  of  grain  as  the 
shipper  may  desire  transported  is  not  inef- 
fective for  the  reason  that  the  shipper  is 
under  no  obligation  to  ship  any  definite  or 
designated  quantity  of  grain.  Possibly 
such  a  contract  may  be  revoked,  but  if  acts 
are  done  inperformai  .  it  is,  at  all  events, 
valid  as  to  those  acts,  for  until  there  is  an 
effective  revocation  the  contract  remains  in 
force.  Clei<eland,  C,  C.  (S^*  /.  R.  Co.  v. 
Closser,  45  Am.  <&*  Eng.  R.  Cas.  275,  126 
//id.  348,  26  A'.  E.  Rep.  1 59. 

410.  Waiver  of  breach  of  .^pi-clal 
contract.— Plaintiffs  agreed  with  defend- 
ant (a  railroad  company)  for  the  transporta- 
tion of  all  plaintiffs'  lead  for  one  year  at  a 
fixed  rate  of  freight.  During  the  year 
plaintiffs  shipped  some  lead  by  another  road, 
and  the  president  of  the  railroad  company, 
hearing  of  it,  charged  plaintiffs  with  having 
committed  a  breach  of  contract.  PlaintilTs 
answered  that  there  was  no  contract,  to 
which  defendant's  president  replied  that  de- 
fendant, on  its  part,  would  so  understand 
the  matter  in  the  future.  Shortly  there- 
after (on  the  nth  day  of  the  month)  defend- 
ant notified  plaintiffs  that  from  and  after 
the  15th  they  would  be  required  to  pay  a 
new  and  increased  rate  of  freight.  In  the 
interval  between  the  nth  and  the  15th 
plaintiffs  shipped  several  car-loads  of  lead 
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over  defendant's  road  at  the  old  rate.  This 
was  also  the  rate  at  the  time  charged  to  all 
shippers.  In  an  action  upon  the  coiitract, 
defep-lant  hr^.ving  pleaded  the  foregoing 
breach,  and  plaintiffs  having  replied  waiver 
of  the  breach,  the  court  instructed  the  jury, 
in  substance,  that  if  they  believed  the  ship- 
ments made  between  the  nth  and  15th 
were  transported  by  defendant  under  the 
contract,  and  not  in  its  capacity  of  common 
carrier,  they  would  find  that  the  breach  had 
been  waived.  Held,  correct.  Rigf^i:::  ". 
Missouri  River,  Ft.  S.  <S^  G.  R.  Co.,  gAm.&- 
Eng.  R.  Cas.  242,  73  Mo.  598. 

411.  Kifflit  of  carrier  to  stipulate 
for  benetit  of  insurance.— A  carrier 
may  stipulate  in  his  contract  of  shipment 
for  the  benefit  of  any  insurance  that  may  have 
been  effected  upon  the  goods  to  be  trans- 
ported. The  effect  of  such  stipulation, 
where  previously  thereto  the  shipper  has 
obtained  a  policy  providing  that  the  in- 
surer shall  be  subrogated  to  the  claim  of 
the  insured  against  the  carrier,  is  to  invali- 
date the  contract  of  insurance  and  defeat  a 
recovery  by  the  insured  on  the  insurance. 
Missouri  Pac.  R.  Co.  v.  International  M.  Ins. 
Co.,  84  Tex.  149.  19  S.   W.  Rep.  459. 

A  refusal  to  give  the  carrier  the  benefit  of 
an  insurance  already  secured  is  in  effect  but 
a  refusal  to  insure  for  the  benefit  of  the  car- 
rier, and  the  carrier  cannot  insist  upon  the 
right  thereto  as  a  condition  on  which  he 
shall  receive  and  transport  freight.  Insur- 
ance Co.  of  N.  A.  V.  Easton,  37  Am.  &^  Eng. 
R.  Cas. 67 1,  73  Tex.  167,  1 1  S.  W.  Rep.  180. 

It  is  not  a  just  and  reasonable  condition 
within  section  7  of  the  Railway  and  Canal 
Traffic  Act,  that  the  company  shall  not  be 
responsible  (or  goods  carried  unless  their 
value  is  declared  and  they  are  insured,  the 
rate  of  insurance  being  fixed  at  10  per  cent, 
of  the  declared  value.  Peek  v.  North 
Staffordshire  R.  Co.,  10  H.  L.  Cas.  473,  9 
Jur.  N.  S.  914,  32  L.J.  Q.  B.241,  n  W.  R. 
1023,8  L.  T.  768.— Considered  in  Man- 
chester, S.  &  L.  R.  Co.  V.  Brown,  L.  R.  8 
App.  Cas.  703,  53  L.  J.  Q.  B.  124,  50  L.  T. 
281,  32  W.  R.  207.  Followed  in  Ashen- 
don  V.  London,  B.  &  S.  C.  R.  Co.,  L.  R.  5 
Ex.  D.  190,  42  L.  T.  586,  28  W.  R.  511,  44  J. 
P.  203. 

412.  What  amounts  to  acontinu* 
insf  offer  to  transport. — An  agreement 
in  writing  by  a  carrier  to  transport,  from 
one  place  to  another,  merchandise  for  A.  at 
a  certain  rate  of  freight,  for  a  specified  time, 


is  a  continuing  offer,  and  is  binding  on  the 
carrier  whenever,  during  the  time  specified, 
A.  tenders  the  merchandise ;  and  the  failure 
to  transport  the  merchandise  so  tendered  is 
a  breach  of  the  contract,  for  which  an  action 
can  be  maintained.  Harvey  v.  Connecticut 
6-  P.  R.  R.  Co.,  124  Alass.  421,  18  Am.  Ry. 
Rep.  9. 

413.  Contract  to  deliver  goods  at  a 
specified  time,  with  conditions.— 
Where  a  bill  of  lading  contains  an  agree- 
ment on  the  part  of  the  carrier  to  transport 
goods  to  the  place  of  destination  w  hin  any 
prescribed  or  limited  time,  withcu  any  ex- 
ceptions or  qualifications,  the  duty  to  carry 
in  that  time  is  absolute  and  unconditional, 
and  will  not  be  deemed  to  be  modified  or 
controlled  by  a  subsequent  stipulation  that 
if  the  goods  are  not  delivered  within  the 
'stipulated  time  a  certain  deduction  shall  be 
made  from  the  freight  charges.  Harmony 
v.  Bingham,  i  Diter  i^N.  Y.)  209. 

Covenants  to  deliver  goods  within  a  cer- 
tain time,  and,  in  case  of  a  later  delivery,  to 
make  a  certain  deduction  from  the  price  of 
transportation,  are  not  alternative,  since 
they  give  no  election  not  to  deliver  the 
goods  at  all.  The  second  covenant  only 
fixes  the  measure  of  damages  for  the  viola- 
tion of  the  first.  Harmony  v.  Bingham,  i 
Duer  {N.  K.)  209. 

Where  one  contracted  with  the  freight 
agent  of  a  railroad  company  for  the  trans- 
portation of  goods  upon  a  particular  day  and 
train,  it  is  no  evidence  of  a  subsequent  re- 
scission of  such  contract  that  he  was  sub- 
sequently informed  by  another  person  "  in 
the  employ  of  the  company"  that  the  goods 
could  not  be  sent  by  that  train  if  the  cars 
should  be  full,  it  not  appearing  that  such 
person  was  a  freight  agent  of  the  company. 
Curtis  V.  Chicago  6-  N.  W.  R.  Co.,\%  Wis. 
312. 

414.  Acceptance  of  quoted  rates 
—How  terminated.  -•  An  acceptance, 
without  qualifications,  of  the  rate  mentioned, 
in  an  offer  made  to  the  owner  of  logs,  that  if 
he  will  furnish  cars  and  load  them,  and 
chain  the  logs,  if  ifeccssary,  the  railroad 
company  making  it  will  transport  the  logs 
at  a  certain  rate,  constitutes  an  acceptance 
of  all  the  conditions  of  such  offer,  and  makes 
a  complete  contract  for  transportation  of 
the  logs.  Lawrence  v.  Milwaukee,  L.  S.  &• 
IV.  R.  Co.,  84  Wis.  427,  54  N.  W.  Rep.  797. 

After  previous  correspondence  a  carrier 
wrote  to  a  shipper  giving  rates  for  carrying 
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flour  from  a  canal  to  various  places.  In  a 
subsequent  letter  he  quoted  prices,  "  to  con- 
tinue in  force  till  close  of  navigation,  unless 
notice  to  the  contrary."  The  shipper  at 
once  replied  accepting  these  terms.  Held : 
(I)  that  the  contract  was  to  be  ascertained 
from  the  whole  of  the  correspondence ;  (2) 
that  it  only  stood  as  an  open  proposition, 
which  became  a  contract  upon  delivery  of 
flour  to  the  carrier ;  (3)  that  the  carrier 
might  terminate  it  at  any  time  by  giving 
notice ;  (4)  and  after  giving  such  notice  the 
carrier  was  only  liable  to  carry  such  flour  at 
the  specified  rates  as  had  already  been  de- 
livered ;  (5)  that  twelve  days'  notice  was 
reasonable,  without  regard  to  the  amount  of 
grain  or  flour  that  the  shipper  might  have 
on  hand,  or  where  it  might  be.  Thayer  v. 
Burchard,  99  Mass.  508. 

Persons  contemplating  a  through  ship* 
ment  of  considerable  grain  wrote  to  the 
general  freight  agent  of  a  road  for  rates, 
who  quoted  them,  including  charges  on  a 
connecting  packet  line  from  a  certain  land- 
ing. Some  ten  days  thereafter,  and  without 
any  acceptance  of  the  rate,  the  parties 
shipped  from  another  landing,  and  took  a 
bill  of  lading  from  one  not  authorized  to 
represent  the  company.  Held,  as  there  was 
no  acceptance  of  the  rates  quoted  by  the 
general  freight  agent,  the  shippers  had  no 
contract  with  the  company.  Robinson  v.  St. 
Louis,  K.  C.  &^  N.  K.  Co.,  1 1  Am.  &•  Eng. 
K.  Cas.  31,  75  Mo.  494. 

415.  Ki{;lit  of  cuiiipaiiy  to  collect 
Aill  rates  ntter  qiiotiiij;  a  lower  rate 
hy  iiiiHtake.  —  The  plaintifl  asked  the 
freight  cashier  of  a  railroad  company  at  its 
freight  office  in  W.  what  the  freight  rate 
was  from  there  to  B.  The  cashier,  who  did 
not  know,  and  whose  duties  did  not  require 
him  to  know,  asked  the  way-bill  clerk  in  the 
same  office,  but  the  clerk,  by  reason  of  the 
noise  of  a  passing  train,  failed  to  hear  the 
question  correctly  and  understood  him  to 
ask  the  rate  to  M.,  a  place  not  so  distant, 
and  gave  him  the  rate  at  thirteen  cents 
per  hundredweight,  instead  of  twenty-one 
cents,  the  correct  rate  to  B.  The  cashier 
then  figured  up  the  amount  and  stated  to 
the  plaintiff  that  it  would  he  $9.75,  which 
the  plaintilT  paid  and  delivered  the  goods 
to  the  railroad  company  for  transportation, 
and  requested  that  they  be  forwarded  im- 
mediately. The  regular  rate  was  $15.75, 
which  was  a  reasonable  price,  and  the 
plaintiff  would  have  paid  it  if  it  had  been 


stated  as  the  price.  After  the  plaintiff  had 
left  the  clerk  discovered  his  mistake  and 
endeavored  to  find  him,  but  he  had  left 
town,  and  not  knowing  how  to  communicate 
with  him,  he  sent  on  the  goods  to  B.,  with 
instructions  to  the  station  agent  there  to 
collect  the  additional  $6.  The  mistake  was 
fully  explained  to  the  plaintiff  there,  but  he 
refused  to  pay  it  and  demanded  the  goods, 
which  the  agent  refused  to  deliver  without 
the  additional  payment,  and  the  plaintiff 
afterwards  brought  suit  for  them.  Held : 
(i)  that  as  the  freight  cashier  passed  on  the 
plaintiff's  inquiry  to  the  way-bill  clerk,  who 
answered  it  as  he  understood  it,  it  was  the 
same  as  if  the  inquiry  had  been  made 
directly  to  the  clerk  by  the  plaintiff;  (2) 
that,  regarding  the  clerk  as  representing 
the  company  in  the  transaction,  the  minds 
of  the  parties,  by  reason  of  the  mistake  as 
to  the  destination  of  the  goods,  had  not  met 
upon  the  question  of  the  freight  rate  to  be 
charged  ;  (3)  that  their  minds  not  having 
met,  there  was  no  contract ;  (4)  that  there 
having  been  no  contract,  the  defendant  had 
a  right  to  charge  a  reasonable  price  for  the 
service  rendered,  and  to  hold  the  goods 
until  it  was  paid.  Rowland  v.  New  York, 
N.  H. &-  H.  R.  Co.,  49  Am.  «S-  Eng.  R.  Cas. 
61,  61  Conn.  103,  23  All.  Rep.  755. 

410.  Power  of  consi|;iior  to  bind 
consignee  by  terms  of  shipment.— 
A  contract  of  affreightment  made  by  the 
consignor  for  the  consignee  is  binding 
upon  the  latter,  and  in  the  absence  of  fraud 
or  mistake  he  will  be  conclusively  pre- 
sumed to  known  its  stipulations.  Robinson 
v.  Merchants'  Despatch  Transp.  Co.,  45 
Iffwa  470. 

The  consignor  of  goods  has  implied  au- 
thority from  consignee  to  stipulate  as  to 
terms  of  transportation.  Ryan  v.  Mis- 
souri.  K.  &•  T.  R.  Co.,  23  Am.  &•  Eng.  R. 
Cas.  703,  65  Tex.  13. 

The  carrier  is  authorized  to  act  upon  this 
presumption  in  contracting  with  the  agent, 
and  need  not  inquire  into  his  authority  to 
make  a  particular  shipment.  Ryan  v.  Afis- 
souri,  K.  «S-  T.  R.  Co.,  23  Am.  &^  Eng.  R. 
Cas.  703,  65  Tex.  13. 

417.  Meaninj;  of  the  words  "con- 
tents and  value  nnftnown "  when 
nsefl  in  bill  of  ladinf?. — Where  a  bill 
of  lading  used  was  a  general  blank  form  for 
shipping  all  sorts  of  freight,  and  contained 
in  parenthesis  the  words  "contents  and 
value   unknown,"    evidently    intended    to 
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apply  to  packages  therein  mentioned,  the 
contents  of  which  were  concealed  from 
v\cvi—/ieM,  that  the  words  could  not  apply 
to  corn  in  bulk  loaded  into  a  car  from  an 
elevator.     Tibbiis  v.  Rock  Island  &*  P.  R, 

Co.,  49  //'•  ^PA  567- 

418.  Coustriietiuu  of  particular 
cuiitnict8. — The  plaintiffs,  in  accordance 
with  their  usual  custom,  sent  to  the  defend- 
ant railroad  company,  by  which  they  made 
a  certain  shipment,  a  "  dray  ticket,"  filled  up 
by  the  plaintiffs,  to  be  signed  as  a  receipt 
for  the  goods  by  the  proper  officer  of  the 
freight  department  of  the  railroad  company, 
containing  a  description  of  the  goods,  to- 
gether with  the  name  of  the  consignee  and 
the  destination  of  the  goods.  The  ticket 
also  provided  that  the  gdods  should  be  for- 
warded, "  subject  to  conditions  of  company's 
regular  bill  of  lading."  The  bill  of  lading 
was  in  a  form  which  gave  the  railroad  com- 
pany the  option  of  forwarding  goods  by  any 
route,  from  its  terminus  to  the  destination 
beyond  its  line.  The  usual  route  between 
the  terminus  of  the  receiving  railroad  and 
the  designated  destination  was  by  water, 
which  was  the  route  by  which  the  goods 
were  sent.  The  goods  were  never  delivered 
to  the  consignee.  In  an  action  to  recover 
their  value— //M/.-  (i)  that  the  sending  of 
the  "dray  ticket"  constituted  a  contract 
between  the  shippers  and  the  receiving  rail- 
road company  for  the  transmission  of  the 
goods  in  the  ordinary  way,  i.e.,  by  rail  and 
water,  and  not  all  by  rail;  (2)  that  the 
sending  of  such  "  dray  ticket,"  which  con- 
tained no  designation  of  an  all-rail  route, 
would  be  a  revocation  of  a  distinct  agree- 
ment for  an  all-rail  route,  claimed  by  the 
sitippers  to  have  been  made  by  telephone, 
admitting  such  agreement  to  have  been 
made,  which  was  denied  by  the  railroad 
company;  (3)  that  if  the  railroad  company 
delivered  the  goods  at  its  terminus  to  a 
responsible  carrier  by  steamer  for  the  desig- 
n.ited  destination,  in  the  way  it  was  accus- 
tomed to  ship  goods,  the  railroad  company's 
liability  under  its  contract  with  the  shi|>- 
|)trs  was  ended.  Hostetter  v.  Baltimore  &» 
O.  R.  Co.,  (Fa.)  32  Am.  <S-  Etiff.  R.  Cas.  549, 
1 1  .  ///.  A'c-p.  609. 

A  memorandum  of  agreement  was  written 
in  the  following  form:  "Lead  from  B.  to 
St.  L.  at  22 >a  per  100.  All  lead  shipped  by 
C.  &  R.  to  be  forwarded  by  M.  R..  F.  S.  & 
G.  R.  R.  at  above  rates  from  January  ist, 
•873,  to  January  ist,  1874,  and  above  rates 
3  D.  R.  D.— II 


guaranteed  for  same  time."  I/elil,  that  the 
import  of  the  memorandum  was  that  the 
railroad  company  was  to  transport  and 
C.  &  R.  were  to  deliver  to  the  company  for 
transportation,  at  22>i  cents  j)er  100  pounds, 
all  lead  shipped  by  C.  &  R.  within  the  year 
1873  to  St.  L. ;  that  C.  &  R.  did  not  bind 
themselves  to  ship  any  lead ;  but  they  did 
bind  themselves  to  ship  over  the  road  of 
this  company  any  lead  they  should  shii>  to 
St.  L.,  and  that  this  was  sufficient  consider- 
ation for  the  company's  guarantee  of  rates. 
Riggins  V.  Missouri  River,  Ft.  S.  &•  G.  R. 
Co.,  9  Am.  &»  Kng.  R.  Cas.  242,  73  Mo.  598. 
—Distinguishing  Chicago  &  G.  W.  R.  Co. 
V.  Dane,  43  N.  Y.  240. 

Defendant  contracted  to  transport  on  ac- 
count of  plaintiffs,  "on  board  Steamship 
Minnesota  or  Nevada,  for  Liverpool,  three 
hundred  bales  of  cotton."  The  cotton  was 
then  on  its  way  from  Mobile  to  New  York, 
and  the  time  of  its  arrival  was  uncertain. 
The  Minnesota  was  advertised  to  sail  Oc- 
tober 27th,  the  Nevada  a  week  later.  The 
cotton  was  delivered  at  defendant's  pier  on 
October  26th;  at  that  time  defendant  had  a 
full  cargo  for  the  Minnesota,  accepted  and 
ready  for  loading:  the  cotton  was  therefore 
sent  by  the  Nevada,  and  arrived  at  Liver- 
pool a  week  after  the  Minnesota.  Mean- 
while the  price  of  cotton  had  fallen.  In  an 
action  to  recover  damages  for  alleged  breach 
of  ihe  contract — /lelci,  the  agreement  was,  in 
sutoiance,  that  if  plaintiffs  should  deliver 
the  cotton  in  reasonable  time  for  loading  it 
on  board  the  Minnesota  before  its  sailing 
day,  it  should  be  carried  on  it,  otherwise 
upon  the  Nevada;  but  that  the  cotton  was 
not  delivered  within  such  reasonable  time  ; 
that  defendant  was  not  required  to  reject 
other  freight  to  reserve  room  for  the  cotton, 
and  so  take  the  chance  of  being  compelled 
to  sail  without  a  full  cargo  in  case  of  its  nnn- 
arrival,  but  had  the  right  to  accept  what 
was  offered  to  make  sure  of  a  full  cargo,  and 
was  only  requirbd  to  carry  the  cotton  on  the 
first  steamer  if  it  was  delivered  on  its  pier 
before  a  sufficient  cargo,  accepted  and  ready 
for  loading,  was  delivered ;  also,  that  de- 
fendant was  not  required  to  notify  plain- 
tiffs, on  arrival  of  the  cotton,  that  it  could 
not  go  upon  the  Minnesota.  Fowler  v. 
Liverpool  &*  G.  W.  Steam  Co.,  9  Am.  &* 
Eng.  R.  Cas.  235.  87  N.  V.  190. 

On  arrival  of  the  cotton  upon  the  pier, 
defendant's  agent  gave  receipts  for  it,  each 
of  which  purported  to  be  "  memorandum  of 
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cargo  on  board  steamship  Minnesota."  It 
appeared  that  these  were  intended  simply 
as  acicnowledgments  of  delivery  of  the 
properly,  to  be  surrendered  on  delivery  of 
the  bills  of  lading,  which  constituted  the 
contract  uf  shipment.  Bills  of  lading  by 
the  Minnesota  were  refused.  //M,  that  the 
memorandum  receipts  did  not  vary  the 
cuiiiract  or  change  the  rights  of  the  parties. 
loivler  V.  Liverpool  &*  G.  IV.  Steam  Co.,  9 
Am.  &^  Eiig.  R.  Las.  235,  87  A'.  Y.  190. 

b.  Rules,  Notices,  Etc.* 

41«.  Ill  geueral.— A  carrier  may  adopt 
and  enforce  reasonable  rules  and  regula- 
tions. Norfolk  &*  W.  A'.  Co.  v.  Adams, 
{Fa.)  56  Am.  &*  Eng.  R.  Cas.  330,  18  S.  E. 
Kep.  673. 

The  question  of  the  reasonableness  of  a 
regulation  of  a  company  is  one  of  law,  or 
fact,  or  of  mixed  law  and  fact,  according  to 
the  circumstances  of  each  particular  case. 
CItrislian  v.  First  Div.  St.  P.  Sf  P.  R.  Co., 
20  Minn.  21  (Gil.  12). 

420.  General  notices  —  Posting^ 
Hnnic  about  stations.— General  notices 
in  relation  to  the  liabilities  of  common  car- 
riers are  of  no  avail,  unless  they  are  just 
and  reasonable  in  themselves,  reduced  to  the 
form  of  a  special  stipulation  signed  by  the 
party  sending  the  goods,  or  else  so  brought 
home  to  his  knowledge  as  to  show  his  as- 
sent thereto.  Southern  Exp,  Co.  v.  Crook, 
44  Ala.  468. 

A  rule  or  custom  adopted  by  a  railroad 
company  concerning  its  contracts  with  its 
patrons  for  the  transportation  of  grain  can- 
not operate  upon  those  of  its  patrons  who 
have  no  knowledge  of  the  existence  of  such 
rule,  and  such  persons  will  not  be  legally 
bound  ther.'by.  Atchison  &•  N.  R.  Co.  v. 
Miller,  18  .h!i.&*Eftg.  R.  Cas.  545,  16  Ne6. 
t6i,  21  N.  IV.  Rep.4Si. 

A  pamphlet  hanging  in  a  railroad  com- 
pany's office,  containing  rules  and  rales,  is 
not  of  itself  sufficient  notice  of  its  contents 
to  a  shipper  who  contracts  about  the  carry- 
ing of  freight,  and  the  rate  to  be  paid, with- 
out reference  to  the  fact  that  ther^  are 
printed  rules  on  the  subject,  of  the  exist- 
ence of  which  the  shipper  is  ignorant;  and 
he  will  not  be  held  to  have  constructive 
notice  of  the  rules,  even  though  the  inter- 
state commerce  law  required  them  to  be 

*  Rule  of  company  not  to  deliver  grain  in  bulk 
to  a  particular  elevator,  see  note,  41  Am.  Dec 

485. 


posted.  Caupland  v.  Housatonic  R.  Co.,  55 
Am.  Sr*  Eti}^.  R.  Cas.  380,  61  Conn.  531.  23 
Atl.  Rep.  870. 

Where  a  shipper  of  goods  undertakes  to 
prove  a  contract  of  shipment  by  the  com- 
pany's tariff  rates  as  posted  in  its  stations, 
which  vary  what  would  otherwise  be  the 
legal  obligations  of  the  carrier,  they  are 
bound  by  any  provisions  therein  favorable 
to  the  carrier.  Burroughs  v.  Norwich  &• 
W.  R.  Co.,  100  Mass.  26. — Appkovkd  in 
Micliigan  C.  R.  Co.  v.  Myrick,  9  Am.  & 
Eng.  R.  Cas.  25,  107  U.  S.  102. 

421.  Rule  imposing  a  <leniurra{irc 
cliarg:e  il't;oods  not  unloaded  in  a 
fixed  time. — It  is  competent  for  a  com- 
mon carrier,  whose  customers  at  their  op- 
tion have  the  privilege  of  unloading  for 
themselves  the  vehicles  in  which  their 
freights  are  shipped,  to  adopt  and  enforce  a 
reasonable  regulation  as  to  the  time  within 
which  the  vehicles  may  be  unloaded  free  of 
any  expense  for  storage,  and  to  fix  a  reason- 
able rate  per  day  at  which  storage  will 
thereafter  be  charged  for  the  use  of  such 
vehicles  so  long  as  they  remain  unloaded. 
Miller  v.  Georgia  R.  &>  B.  Co. ,  50  Am.  &• 
Eng.  R.  Cas.  79,  88  Ga.  563,  15  S.  E.  Rep. 
316.— Disapproving  Chicago  &  N.  W.  R. 
Co.  V.  Jenkins,  103  III.  588.  Distinguish- 
ing Burlington  &  M.  R.  R.  Co.  v.  Chicago 
Lumber  Co.,  15  Neb.  391. 

A  rate  of  one  dollar  per  day  for  each  rail- 
road car  thus  devoted  to  the  use  of  storing 
freight  is  not  necessarily  unreasonable  be- 
cause cars  are  different  sizes  and  vary  in 
capacity,  nor  because  a  fraction  of  a  day  is 
charged  for  as  a  whole  day,  nor  because  the 
customary  rate  of  storage  in  warehouses 
or  elevators  is  much  lower ;  nor  is  it,  as  a 
matter  of  law,  unreasonable  for  any  cause. 
Miller  v.  Georgia  R.  &•  B.  Co.,  50  Am.  &^ 
Eng.  R.  Cas.  79,  88  Ga.  563,  i^  S.  E.  Rep. 
316. 

A  particular  common  carrier,  though  a 
corporation,  makes  a  regulation  its  own  by 
adopting  it  and  acting  upon  it,  irrespective  of 
the  source  from  whence  it  is  derived  ;  and 
therefore,  that  it  was  promulgated  by  a 
person  or  board  of  persons  representing  a 
combination  of  such  carriers,  would  make 
no  difference.  Miller  v.  Georgia  R.  dt*  B. 
Co.,  50  Am.  6-  Eng.  R.  Cas.  79,  88  Ga.  563, 
IS  S.  E.Rep.  316. 

As  between  the  carriers  and  customers 
who  have  notice  of  the  regulation  before 
shipments  are  made,  the  regulation  is  oper- 
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ative  whether  indicated  upon  bills  of  lading 
or  not,  and  whether  the  shipments  are  made 
to  the  order  of  the  consignor  with  the  cus- 
tomary direction  to  notify  the  customer,  or 
directly  to  the  customer  himself.  Miller  v. 
Georgia  R.  Sf  B.  Co.,  50  Am.  &*  Eng. 
R.  Las.  79.  88  Ga.  563,  15  S.  E.  Rep. 
316. 

In  construing  the  phraseology  of  a  regu- 
liitioti  expressed  in  tliis  language  :  "  It  being 
understood  that  said  car  or  cars  are  to  be 
placed  and  remain  accessible  to  the  con- 
signee for  the  purpose  of  unloading  during 
the  period  in  wliich  held  free  of  demurrage, 
and  tliat  wiien  tiie  period  of  such  demur- 
rage charge  commences  they  are  to  remain 
accessible  to  the  consignee  for  unloading 
purposes,"  the  course  and  exigencies  of  bus- 
iness are  necessarily  to  be  regarded ;  and 
hence  the  cars,  after  their  arrival  at  desti- 
nation, though  not  kept  accessible  at  every 
moment  of  time,  are  to  be  treated  as  being 
and  remaining  accessible  if  the  carrier  is 
always  ready  to  render  them  so  within  the 
shortest  practicable  time,  not  longer  than  a 
lew  hours,  after  being  notified  that  the  cus- 
tomer is  ready  to  unload.  Miller  v.  Georgia 
R.  &•  n.  Co.,  50  Am.  <S-  Eng.  R.  Cas.  79,  88 
Ga.  563,  15  S.  E.  Rep.  316. 

A  rule  of  a  railroad  company  making  a 
charge  to  consignee  of  one  dollar  per  day 
per  car  for  every  such  car  remaining  un- 
loaded after  notice  of  arrival  to  consignee 
and  after  the  lapse  of  three  days,  is  reason- 
iible  and  valid,  such  a  rule  being  for  the 
protection  and  benefit  of  the  public  and  to 
secure  prompt  movement  of  freight  cars,  as 
well  as  for  the  protection  and  benefit  of  the 
carrier.  Norfolk  &•  IV.  R.  Co.  v.  Adams, 
{Va.)  56  Alii  &»  Eng.  R.  Cas.  330,  18  5.  E. 
Rep.  673. 

Such  a  rule  does  not  come  within  the  pur- 
view of  sections  1202-3  of  the  Code  of  Vir- 
ginia, of  1887,  which  sections  provide  that 
no  charge  other  than  that  provided  by  law 
shall  be  made  for  transportation,  storage,  or 
delivery  of  freight,  nor  do  such  sections 
invalidate  the  rule.  (Lacy  and  Hinton.  JJ., 
dissenting.)  Norfolk C"  IV.  R.  Co.  v.  Adams, 
{ya.)  56  Am.  &*  Eng.  R.  Cas.  330,  18  S.  E. 
AV/.  673. 

422.  Uiilc  reqiiiriiifc  notice  of 
claim  Tor  (IniiinK:^^  to  b«  i;ivcii.— 
The  question  whether  a  rule  of  a  carrier 
requiring  notice  of  damage  to  freight  to  be 
given  within  36  hours  after  its  delivery  is 
reasonable  or  not,  is  for  the  jury.     Texas  &* 


P.  R.  Co.  V.  Adams,  78  Tex.  372,  14  S.  W. 
Rep.  666. 

A  stipulation  in  a  transportation  contract 
that  the  shipper  shall  give  notice  of  any 
claim  for  damages  before  the  property  con- 
veyed is  removed  from  the  place  of  desti- 
nation, has  no  application  to  a  removal  by 
the  carrier,  but  covers  only  a  removal  by 
the  shipper  or  owner.  Baker  v.  Missouri 
Pac.  R.  Co.,  34  Mo.  App.  98. 

Failure  to  present  a  claim  in  writing  at 
the  express  office  which  issued  the  receipt 
for  goods,  in  accordance  with  a  condition 
contained  in  the  receipt,  is  no  defense  to  a 
claim  for  damages  for  negligence  by  that 
office  in  not  sending  forward  the  goods, 
there  being  no  necessity  of  notifying  that 
office  of  a  claim  of  which  it  was  fully  cog- 
nizant. Baltimore  &•  O.  Exp.  Co.  v.  Cooper, 
40  Am.  &•  Eng.  R.  Cas.  97,  66  Miss.  558,  6 
So.  Rep.  327. 

423.  Waiver  of  notice.— Where  a 
written  contract  with  acarrier  required  that 
the  carrier  should  be  notified  in  writing  of 
the  extent  of  damage  sustained  by  freight 
in  transitu  before  suing  therefor,  and  there 
was  evidence  on  the  trial  tending  to  show 
that  compliance  w.th  this  stipulation  was 
waived  by  the  carrier,  whose  agent,  after 
examining  into  t'.ie  alleged  injury,  agreed  to 
pay  a  fixed  sum  in  satisfaction  of  such  dam- 
age, a  verdict  against  the  carrier  for  such 
agreed  sum  was  not  disturbed.  Interna- 
tional &>  G.  N.  R.  Co.  V.  Underwood,  2 1  Am. 
&*  Eng.  R.  Cas.  143,  62  Tex.  21. 

424.  When  rule  (Iocm  not  apply. — 
To  an  action  for  the  non-delivery  of  goods 
delivered  to  defendants  to  be  carried,  de- 
fendants set  up  that  they  duly  carried  and 
delivered  the  goods  to  plaintiff,  but  that  he 
did  not,  as  required  by  one  of  the  terms  of 
special  contracts  entered  into  between  the 
parties,  give  defendants  within  thirty-six 
hours  thereafter  notice  of  any  damage  or 
loss.  Held,  that  the  defense  failed,  as  the 
evidence  showed  that  the  goods  were  never 
carried  or  delivered  as  alleged.  Steele  v. 
Grand  Trunk  R.  Co.,  31  U.  C.  C.  P.  260. 

425.  Validity  of  rule  tcndintr  to 
create  a  monopoly.  —  A  company  in 
Georgia,  who  owned  a  road  between  Savan- 
nah and  Macon  and  various  branches  and 
connecting  lines,  made  a  rule  that  no  freights 
from  Brunswick  in  competition  with  Savan- 
nah would  be  received  at  local  stations  un- 
less charges  were  prepaid  and  shipments 
delivered  at  warehouse  by  drays,  as  local 
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business,  when  regular  local  tariff  rates  from 
Macon  would  be  assessed.  NM,  that  such 
rule  was  in  violation  of  the  act  of  1874, 
prohibiting  monopolies,  and  a  shipper  in- 
jured by  such  rule  might  maintain  an  ac- 
tion. Logan  V.  Central  K,  Co.,  74  Ca, 
684. 

While  the  competing  railroad  company 
might  sue  for  damages  to  its  general  busi- 
ness, the  shipper  who  is  damaged  by  the 
wrongful  requirement  of  unshipping,  dray- 
ing,  and  reshipping,  and  the  consequent 
waste,  delay,  and  injury,  has  a  right  of  ac- 
tion against  the  railroad  company  causing 
the  same.  Logan  v.  Central  R.  Co.,  74  Ga. 
684. 

430.  Xo  ciiHtoni  valid  1111I08H  coii- 
MiNtciit  with  charter.— A  railroad  com- 
pany can  establish  no  custom  inconsistent 
with  the  spirit  and  object  of  its  charter. 
It  can  make  such  rules  and  contracts  as  it 
pleases,  not  inconsistent  with  its  duties  as  a 
conimcn  carrier  ;  and  any  general  language 
used  in  its  charter,  in  respect  to  its  powers 
in  that  regard,  must  be  constructed  with 
that  limitation.  Chicago  &•  N.  IV.  K.  Co. 
V.  People  ex  rel.,  56  ///.  365. 

427.  UiilcM  re{;iilatiiit;  agents— De- 
livery «f  freights— Slander  by  agents. 
— Rules  of  a  railroad  company  prescribmg 
the  duties  of  its  agents,  not  promulgated  as 
notice  to  the  public  of  the  powers  and  au- 
thority of  such  agents  but  merely  intended 
as  private  instructions  to  the  company's 
employes,  are  not  admissible  in  evidence  in 
behalf  of  the  company  against  a  plaintiff 
not  shown  to  have  contracted  with  refer- 
ence thereto  nor  to  have  had  any  knowledge 
thereof.  Central  R.  &*  B.  Co.  v.  Skellie,  90 
Ga.  694,  16  S.  K.  Re/>.  657. 

A  railway  company  has  the  right  to  re- 
quire persons  hauling  freight  from  its  depot 
to  receive  the  same  on  the  platform  from  its 
servants  and  not  to  enter  the  warehouse  for 
the  purpose  of  checking  off  the  freight ; 
and  also  to  require  that  persons  doing  busi- 
ness with  the  company  shall  transact  the 
same  over  the  counter,  and  not  enter  behind 
it.  Such  regulations  are  reasonable.  Dono- 
van V.  Texas  6-  P.  R.  Co.,  29  /Int.  6»  £ng. 
R.  Cas.  320,  64  Tex.  519. 

It  is  the  duty  of  agents  of  a  railway  com- 
pany to  enforce  the  regulations  of  the  com- 
pany, but  not  to  grve  reasons  why  such 
regulations  were  made ;  and  if,  in  giving 
such  reasons,  they  use  actionable  language, 
they,  and  not  the  company,  will  be  liable. 


Donovan  v.  Texas  &'  P.  R.  Co.,  29  j4/n.  &» 
Eng.  R.  Cas.  320,  64  Tex.  519. 

428.  Rule  requiring  consignee  to 
receipt  for  goods— Right  of  examina- 
tion.*— Where  a  railroad  company  have 
freight  in  their  warehouse  in  good  condi- 
tion, ready  for  delivery,  they  are  not  bound 
to  take  a  receipt  for  each  portion  as  it  is 
taken  away,  but  they  may  require  a  receipt 
for  the  whole  before  any  part  thereof  is 
removed.  Morris  <S>»  E.  R.  Co.  v.  Ayres,  29 
N.J.  L.  393. 

A  regulation  of  a  railroad  requiring  the 
consignee  of  grain  to  receipt  for  it  while  in 
a  bin  in  the  company's  elevator,  and  before 
he  has  had  an  opportunity  to  weigh  or 
measure  it,  will  be  held,  as  a  conclusion  of 
law,  unreasonable  and  void.  Christian  v. 
First  Div.  St.  P.  <S-  P.  R.  Co..  20  Minn.  21 
(Gil.  12). 

420.  Regulation  requiring  prepay- 
ment of  charges.!— A  common  carrier 
may  demand  prepayment  of  freight  charges 
before  shipment  to  any  station,  and  from 
one  shipper,  though  not  required  of  others. 
It  should  appear,  however,  that  a  plaintiff 
had  notice  of  such  regulation.  Randall  v. 
Richmond  6-  D.  R.  Co.,  49  Am.  <S«»  Eng.  R. 
Cas.  74,  108  A^.  Car.  612,  13  S.  E.  Rep.  137. 

2.  Limiting  Company's  Liability. % 
a.  Generally. 

430.  General  power  to  limit  lia- 

bility.§— Common  carriers  may  by  special 
contract  limit  the  extent  of  their  responsi- 
bility for  the  safety  of  goods  delivered  to 
them  to  be  carried.  Bingham  v.  Rogers,  6 
Watts  &*  S.   (Pa.)   495.— Followed    in 

♦  See  also  n«/*,  218. 

fSee  also  .nite,  42, 120,  200 ;  post,  715. 

I  Power  of  common  carrier  to  limit  liability 
by  notice  or  special  contract,  see  notes,  32  Am. 
Dec  468;  42  III.  498. 

Common-law  liability  of  carriers  of  goods  may 
be  limited  by  general  notice,  see  note,  5  Am.  St. 
Rk!'  720. 

Carrier's  liability  may  be  limited  by  express 
contract,  see  note.  5  Am.  St.  Rep.  725.  See 
also/05/,  ««rt-000. 

§  Carrier  may  restrict  its  common-law  lia- 
bility, see  notes,  3  L.  R.  A.  425;  82  Am.  Die. 
379- 

Common  carrier  may  limit  or  restrict  liability 
by  contract,  see  notes,  3  L.  R.  A.  343;  6  /</.  849; 
7  /it.  214;  10  /</.  4i(>;  12  /</.  799. 

Right  of  common  carrier  to  limit  its  liability 
by  special  contract,  see  note,  13  L.  R.  A.  518. 

Power  of  carrier  to  stipulate  for  exemption 
from  liability,  see  notes,  3  Am.  &  Eno.  R.  Cas. 
373;  9  /(/.  no. 
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LaiiiKV.  Colder,  8  Pa.  St.  X]f).— Thayer  v. 
St.  Louis,  A.  iS-  T.  II.  K.  Co.,  22  I  mi.  26. 
I'itsgcralii  v.  Grand  Trunk  K.  Co.,  4  Ont. 
A  pp.  601 ;  affirminii  28  U.  C.  C.  P.  586.— 
yuoTiNC  McMatuis  z/.  Lancashire  &  Y.  R. 
Co.,  4  H.  &  N.  327. 

It  is  competent  for  a  carrier  and  shipper 
to  limit  or  modify  the  common-law  liability 
of  tiie  former  by  contract  not  in  conflict 
with  any  statute  of  the  state,  with  respect 
to  the  character  in  which  the  carrier  should 
hold  the  goods  shipped,  when  placed  in 
its  warehouse  awaiting  delivery.  Fetge  v. 
Michigan  C.  li.  Co.,  62  Mic/i.  i,2i  N.  W. 
Rep.  685. 

At  common  law,  a  common  carrier  is  an 
insurer  of  the  goods  which  he  undertakes  to 
carry;  and  a  contract  of  exemption  from 
liability  as  insurer,  for  loss  by  fire,  etc.,  must, 
like  other  contracts,  be  founded  upon  some 
consideration.  Taylor  v.  Little  Rock,  M. 
R.  &*  T.  R.  Co.,  18  Am.  &•  Eng.  R.  Cas.  590, 
39  Ark.  148. 

431.  When  road  in  under  military 
control."' — Where  a  railroad  is  very  largely 
under  the  control  of  the  military  power  of 
the  government,  requiring  it  to  give  prefer- 
ence to  government  freights,  it  may  refuse 
to  accept  freights  from  private  shippers,  or 
accept  them  under  a  qualified  liability ; 
but  if  it  does  not  do  so,  but  accepts  other 
goods  without  any  limitation,  it  is  liable  for 
alossthatoccursthroughadelayin  shipping. 
Illinois  C.  R.  Co.  v.  Schwartz,  1 3  ///.  App.  490. 

432.  General  notice  or  printed 
condition!*  on  receipts  not  in  tliein- 
selvcH  a  special  liinitation.f— A  com- 
mon carrier  cannot  limit  its  liability  by  an 
unsigned  notice  printed  <in  the  back  of  a 
receipt  as  part  of  it,  and  which  was  taken  by 
a  shipper  without  dissent.  Michigan  C.  R. 
Co.  V.  Mineral  Springs  Mfg.  Co.,  16  Wall. 
ill.  S.)  318.— Distinguished  in  Deming  v. 
Norfolk  &  W.  R.  Co.,  16  Am.  &  Eng.  R. 
Cas.  232,  21  Fed.  Rep.  25;  Southern  Exp. 
Co.  V.  Armslead,  50  Ala.  350.  Followeo  in 
I'hoenix  Ins.  Co.  v.  Erie  «&  W.  Transp.  Co., 
10  Biss.  (U.  S.)  18;  The  Majestic,  56  Fed. 
Rep.  244.  Quoted  in  Ormsby  v.  Union 
Pac.  R.  Co.,  2  McCrary  (U.  S.) 48.  4  Fed.  Rep. 
706 ;  Piiifer  v.  Carolina  C.  R.  Co.,  89  N.  Car. 
311,45  Am.  Rep.  687. 

The  mere  acceptance  by  a  shipper  of  a 

*  See  alsfi  ante,  41. 

f  Exemption  from  liability  for  negliKence  by 
printed  notices,  etc.,  see  note,  5  Am.  St.  Rbp. 
726. 


receipt  with  an  entry  on  it  limiting  the  lia- 
bility of  the  carrier  for  losses  by  fire,  navi- 
gation, etc.,  will  not  constitute  an  express 
contract,  under  Ga.  Rev.  Code,  §  204.  Such 
entry  is  not  a  notice  relating  to  the  con- 
sideration for  risk.  Southern  Exp.  Co.  v. 
uK'iii'liy,  36  Ga.  635. 

Notice  that  all  boxes  and  parcels  will  be 
at  the  risk  of  the  owners  does  not  relieve  a 
common  carrier  from  responsibility,  though 
brought  home  to  the  knowledge  of  the 
owners  of  the  goods.  Clark  v.  Fa.xton,  21 
Wend.{,\'.  J'.)  153.  lilumenthal  \.  Brain' 
erd,  38  Vt.  402.— Following  Kimball  v. 
Rutland  &  B.  R.  Co.,  26  Vt.  247. 

In  an  action  against  a  common  carrier  for 
the  value  of  goods  lost  in  his  custody,  evi- 
dence that  often,  but  not  invariably,  he  had 
given  to  the  plaintiffs  receipts  containing  a 
printed  clause  limiting  his  liability  for  goods 
transported  by  him,  and  that  in  this  in- 
stance, after  receiving  the  goods,  he  gave  to 
a  servant  of  the  plaintiff  a  receipt  therefor, 
containing  such  a  printed  clause ;  but  that 
over  part  of  this  clause  in  this  receipt  a 
stamp  was  so  pasted  as  to  render  it  unintel- 
ligible, and  that  until  after  the  loss  neither 
the  plaintiff  nor  any  of  his  agents  or  servants 
had  actual  knowledge  of  such  a  clause  in 
this  or  any  of  the  other  receipts,  is  not  suf- 
ficient to  warrant  a  finding  that  the  plaintiff 
assented  to  any  limitation  of  the  defendant's 
liability.     Perry  v.  Thompson,  98  Mass.  249. 

4.'<3.  The  shipper  must  know  of 
and  assent  to  the  limitation.— Com- 
mon carriers  may  reasonably  restrict  their 
common-law  liability  by  notice  brought 
home  to  the  owner  of  goods  before  or  at 
the  time  of  delivery  to  them,  if  such  notice 
is  expressly  or  impliedly  assented  to  by  the 
owner.  I-'illebrmun  v.  Grand  Trunk  R.  Co., 
55  Me.  462.— Distinguished  in  Grace  v. 
Adams,  100  Mass.  505. 

Such  notice,  given  to  a  person  who  was 
simply  directed  by  the  owner  to  deliver  the 
goods  to  the  carrier,  is  not  sufficient  to  bind 
the  owner,  in  the  absence  of  all  knowledge 
of  and  assent  to  such  notice  on  the  part  of 
the  latter.  Fillebrown  v.  Grand  Trunk  R. 
Co.,  55  Me.  462. 

A  carrier  cannot  discharge  itself  from 
duties  which  the  law  has  annexed  to  the 
employment  by  notice  alone  to  the  shipper. 
The  shipper  must  assent  to  it  to  make  it 
effectual,  but  it  is  otherwise  in  respect  to 
those  duties  designed  simply  to  insure  good 
faith  and  fair  dealing.    Tliere,  a  notice  is 
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euflicicnt.    Erie  R.  Co.  v.  Wilcox,  %\  III.  239, 
16  .////.  Ky.  Rip.  457. 

If  a  carrier  seeks  exemption  from  any 
cummon-lawllabiliiics  incident  to  its  general 
employment,  the  contract  must  be  assented 
to  with  a  view  to  release  the  responsibilities 
imposed;  and  when  the  exemption  is  estab- 
lished, the  carrier,  in  case  of  loss,  will  only 
be  responsible  on  account  of  actual  negli- 
gence or  wilful  misconduct.  The  rule  is  the 
same  in  respect  to  goods  shipped  to  a  point 
beyond  the  carrier's  own  line.  Erie  R.  Co. 
V.  Wilcox,   84  ///.  239,   16  Am.  Ry.  Rep. 

457. 

A  common  carrier  can  only  limit  or  re- 
strict his  liability  by  agreement,  and  when 
the  carrier  gives  a  receipt  for  goods  to  be 
shipped,  containing  a  restriction  of  his  lia- 
bility, it  must  appear  that  the  shipper  was 
aware  of  such  restriction  and  expressly 
agreed  to  it,  or  he  must  accept  the  receipt 
under  such  circumstances  as  clearly  show 
his  assent  to  the  restriction.  Merchants' 
Despithh  Transp.  Co.  v.Joesting,  89  ///.  152. 
— Quoted  in  Brown  v.  Louisville  &  N.  R. 
Co.,  36  111.  App.  140. 

The  fact  that  the  merchants  of  whom 
goods  were  purchased  knew  of  such  limita- 
tion of  liability  when  they  shipped  the  goods, 
is  not  suflicient  to  lessen  the  common-law 
liability  without  proof  of  authority  from  the 
ow  iier  to  make  such  contract  with  the  carrier. 
Merchants  Despatch  Transp.  Co.  v.  Joesting, 
89  ///.  1 52. 

Where  a  railroad  company  claims  exemp- 
tion from  liability  for  the  loss  of  property  on 
the  ground  that  a  reduced  freight  rate  was 
given  in  consideration  that  the  company  as- 
sumed no  responsibility  for  loss  or  damage, 
proof  of  this  fact  alone  is  not  sufficient,  but 
to  release  it  from  liability  it  is  necessary  to 
show  that  the  shipper  had  notice  or  actual 
knowledge  of  the  terms  of  the  contract  at 
the  time  or  before  the  shipment,  and  that 
they  were  assented  to  by  him.  Baltimore  <S>» 
O.  R.  Co.  V.  Brady,  32  Md.  333. 

On  the  trial  of  a  suit  by  the  court  alone 
against  a  common  carrier  for  loss  of  goods 
shipped,  where  the  proof  shows  that  the 
shipper  had  no  knowledge  of  a  clause  in  the 
receipt  exempting  the  carrier  from  liability 
lor  loss  by  fire,  and  that  the  shipper  never 
assented  to  such  clause,  there  is  no  error  in 
receiving  in  evidence  the  part  of  the  receipt 
acknowledging  the  receipt  of  the  goods  and 
agreeing  to  carry  the  same  and  to  reject  the 
exemption  clause.    Otherwise  if  the  trial  is 


before  a  jury.  Merchants'  Despatch  Transp, 
Co.  v.  Theilbar,  ti6  ///.  7 1 . 

Where  the  defendants,  who  were  com- 
mon carriers,  had  printed  upon  their  bills  of 
freight  tariff  and  their  receipts  a  notice 
"  that  all  goods  and  merchandise  will  be  at 
risk  of  tlic  owners  while  in  the  storehouses 
of  the  company"—//^/*/,  that  in  the  absence 
of  proof  that  the  owners  of  goods  delivered 
to  the  defendants  for  carriage,  assented  to 
this  notice  as  qualifying  or  affecting  the  de- 
fendant's duties  or  obligations  as  common 
carriers  in  respect  to  said  goods,  such  notice 
would  have  no  efTect  to  prevent  the  defend- 
ants from  being  liable  for  a  loss  of  the 
goods,  if  the  facts  in  other  respects  were 
such  as  to  make  them  liable,  though  the 
owners  had  knowledge  of  such  notice  when 
the  goods  were  delivered  to  the  defendants. 
Blumenthal  v.  Brainerd,  38  Vt.  402. 

434.  Taking  receipt  coiitaininfir 
limitations  prinia-facic  evidence  of 
asHent. — Proof  that  a  shipper  took  a  re- 
ceipt from  a  carrier  containing  provisions 
restricting  the  carrier's  liability  is  only 
prima-facie  evidence  of  his  assent  to  such 
limitations ;  and  it  is  therefore  open  to  ex- 
planation or  contradiction  by  parol  evidence. 
Strohn  v.  Detroit  &*  M.  R.  Co.,  21  Wis.  554. 
— Following  Boorman  v.  American  Exp. 
Co.,  21  Wis.  154. 

Possession  by  a  shipper  of  a  carrier's  re- 
ceipt for  the  properly,  containing  special 
terms,  is  at  least  prima-facie  evidence  of 
his  assent  to  them,  and  in  most  cases  may 
be  conclusive.  Morrison  v.  Phillips  &*  C. 
Constr.  Co.,44Wis.  405,  ig  Am.  Ry.  Rep.  312. 

A  party  shipped  goods,  to  be  carried  by 
water  as  well  as  by  land,  and  received  a  bill 
of  lading  containing  a  provision  that  the 
carrier  should  not  be  liable  for  loss  or  dam- 
age by  fire  or  other  casualty  while  in  transit  or 
at  depots  or  landing  at  the  point  of  delivery, 
and  the  goods  were  safely  carried  to  their 
destination  and  stored  in  a  suitable  ware- 
house, where  they  were  destroyed  by  fire 
on  the  night  of  the  next  day,  without  any 
fault  on  the  part  of  the  carrier.  Held,  that 
as  there  wiis  no  question  made  as  to  the 
knowledge  of  the  shipper  of  the  provision 
in  the  bill  of  lading,  it  would  be  inferred 
that  he  received  it  with  knowledge  of  its 
contents  and  agreed  to  its  terms,  and  con- 
sequentlv  the  carrier  was  not  liable.  Anchor 
Line  v.  Kno7vles,66  III.  150. — Distinguish- 
ing Merchants'  Dispatch  Transp.  Co.  v. 
Hallock.  64  111.  284. 
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In  such  a  case,  if  the  duty  of  the  carrier 
to  give  notice  of  the  arrival  of  goods  be 
conceded,  under  the  contract,  yet  where 
tiic  goods  were  landed  and  stored  on  Sun- 
day, and  destroyed  by  fire  before  notice 
could  be  given  on  the  following  Monday, 
no  liability  could  attach  on  account  of  fail- 
ing to  give  notice  of  their  arrival  to  the 
consignee.  Anchor  Line  v.  Knowles,  66 
///.  150. 

4:15.  Question  of  knowledge  and 
nsMcnt  for  jury.— Whether  a  shipper  had 
notice  or  knowledge  of  limitation  of  liabil- 
ity and  assented  thereto,  was  a  question  of 
fact  properly  submitted  to  the  jury.  Balti- 
more &*  O.  A".  Co.  V.  liratfy,  32  A/d.  333. 

It  is  a  question  for  the  jury  whether  a 
railway  company  has  delivered  to  a  shipper 
of  goods  a  ticket  limiting  its  common-law 
liability  as  a  carrier;  but  it  is  not  necessary 
to  leave  to  the  jury  the  question  whether 
or  not  such  ticket  had  been  read  over  or 
explained  to  him.  Palmer  \.  Grand  Junc- 
tion R.  Co.,  ^M.&*W.  749,  7  D.  P.  C.  232, 
3/«r.  SS9. 

436.  A  consideration  is  necessary. 
— Where  a  bill  of  lading  is  issued  in 
another  state  for  the  transportation  of 
goods  into  Illinois,  exempting  the  carrier 
from  liability  for  loss  by  fire,  unless  there 
be  proof  that  this  limitation  is  without  con- 
sideration, it  will  be  assumed  that  a  special 
rate  was  given  in  consideration  that  the 
company  be  relieved  from  such  loss.  Brown 
v.  Louisville  &*  N.  R.  Co.,  ^6 III.  App.  140. 

When  a  shipper  of  freight  waives  his 
privilege  to  demand  of  a  common  carrier 
the  transportation  of  freight  under  the 
strict  requirements  of  the  common  law, 
and  for  a  valuable  consideration  (the  pay- 
ment of  less  than  the  usual  tariff  charges) 
allows  the  company  to  assume  the  relation 
of  a  carrier  under  special  contract,  such 
contract,  in  the  absence  of  an  allegation  of 
fraud  or  imposition,  must  be  interpreted  ac- 
cording to  the  ordinary  rules,  and  its  pro- 
visions enforced,  unless  they  are  unreason- 
able and  unjust.  Selby  v.  Wilmington  &* 
W.  R.  Co.,  \iiN.  Car.  588,  i8  S.  ' E.  Rep. 
88. 

437.  Must  be  tVeelyiand  fairly 
made.*—  A  common  carrier  cannot  limit 
hiS  common-law  liability  by  a  special  con- 
tract in  writing  with  a  shipper  unless  it  is- 

*  Stipulation  which  companies  may  not  extort 
from  shippers,  and  effect  of  such  stipulations,  if 
extorted,  see  note,  13  Am.  St.  Rep.  782. 


freely  and  fairly  made  ;  and  the  carrier  can- 
not exact,  as  a  condition  precedent  for  car- 
rying stock  or  goods,  that  the  shipper  must 
sign  a  contract  in  writing  limiting  or  chang- 
ing the  common-law  liability.  If  the  car- 
rier has  two  rates  or  charges  for  carrying 
stock  or  goods — one  if  carried  under  the 
old  common-law  liability  and  the  other  if 
carried  under  a  special  contract — the  ship- 
per must  have  real  freedom  of  choice  in 
making  his  selection.  Atchison,  T.  &*  S.  F. 
R.  Co.  V.  Dill,  48  Kan.  210,  29  Pac.  Rep. 
148. 

Public  policy  imposes  on  common  car- 
riers a  constructive  liability  peculiarly 
stringent,  and  they  will  not  be  permitted 
to  limit  that  liability  by  special  contracts 
unless  they  are  fairly  made,  without  duress, 
imposture,  or  delusion,  and  are  fully  under- 
stood by  the  other  party,  and  are  clearly 
proved.  Adams  Exp.  Co.  v.  Nock,  2  Duv. 
{Ky.)  562. 

Where  -'  shipper  objects  to  signing  a 
special  contract  releasing  the  company 
from  liability,  on  the  ground  that  he  cannot 
see  to  read  it,  and  signs  only  upon  the  as- 
surance of  the  clerk  that  it  was  of  no  con- 
sequence and  a  ;r.ere  matter  of  form,  the 
jury  are  warranted  in  finding  that  the  goods 
were  not  delivered  to  be  carried  under  the 
special  contract.  Simons  v.  Great  IVesfern 
R.  Co.,  2  C.  B.  N.  S.  620. 

438.  Need  not  be  .signed  by  sliip- 
per. — If  a  shipper  takes  a  receipt  for  his 
goods  from  the  carrier  limiting  the  liability 
of  the  carrier,  with  a  full  knowledge  on  the 
part  of  the  shipper  of  such  conditions,  and 
intending  to  assent  to  the  restrictions  con- 
tained in  them,  it  becomes  his  contract  as 
fully  as  if  he  had  signed  it.  Illinois  C.  R.  Co. 
V.  Frankenberg,  54  ///.  88.— Disapproved 
IN  Michigan  C.  R.  Co.  v.  Myrick,  9  Am.  & 
Eng.  R.  Cas.  25,  107  U.  S.  102.  Ff)tLOWKD 
IN  Anchor  Line  v.  Datcr,  68  111.  369.  Not 
FOLLOWED  IN  Hoadley  v.  Northern  Transp. 
Co.,  115  Mass.  304. 

A  special  contract  to  carry  goods,  though 
not  signed  by  the  consignor,  is  binding  upon 
a  railway  company,  as  it  is  not  within  section 
7  of  the  R.  &  C.  Tr.  Act  1854,  which  pro- 
vides that  no  special  contract  shall  be  bind- 
ing upon  the  party  unless  signed  by  him  or 
the  person  delivering  the  goods  to  be  car- 
ried. Baxendale  v.  Great  Eastern  R.  Co.,  L. 
R.4  Q.  B.  ZiA.  38  L.  J.  Q.  B.  137.  10  B.  &* 
5.  212,  3  Ry.  &•  C.  T.  Cas.  xxv. 

Contracts  are   not    "  special    contracts," 
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wiihin  the  meaning  of  section  1261,  D.ik. 
C.  C,  providing  that  "the  obiigaiicMis  of  a 
common  carrier  *  ♦  ♦  may  be  liimied  I'y 
special  contract,"  unless  they  are  signed  by 
the  consignor  or  consignee,  Harhvell  v. 
Northern  J'ac.  Exp.  Co.,  37  Am.  &•  Ent,',  A'. 
Cas.  635,  5  ViU:  463,  41  N.  IV.  Kep.  732.  3 
/..  A'.  A.  342. 

4:tO.  S|»«'i-ial  liiiiitatioiiiiotiniplictl 
from  loi'iiUT  fourse  of  tli'iilliUf.— 
Where  goods  have  been  delivered  to  a  car- 
rier, but  are  destroyed  in  its  wareliouse  be- 
fore shipment,  and  before  any  l)ill  of  lading 
or  receipt  has  l)een  given,  the  carrier  will 
:)ol  be  relieved  from  its  common-law  liability 
because  it  was  in  tiie  habit,  which  was 
known  to  the  plaintiff,  of  giving  shippers 
receipts  limiting  its  liability  against  losses 
by  such  causes  as  destroyed  the  goods  in 
question.  London  &•  L.  E.  Ins.  Co.  v.  A'ome, 
ir.&^  O.  a:  Co.,  23  iV.  V.  Snpp.  231.  68 
//////  59S,  52  A',  r.  .S.  A\  581.— Rkvm.wing 
Dorr  7>.  New  Jersey  Steam  Nav.  Co.,  1 1 
N.  Y.  4S5  ;  Ulossom  v.  i:)odd,  43  N.  Y.  264  ; 
Madan  ?'.  Sherard.  73  N.  Y.  330;  Reed  7/. 
Fargo,  7  N.  Y.  Siipp.  185. 

440.  Cannot  he  crt'atort  by  bill  of 
lailintrKivon  aft<>r  sliipnKMit  or  losH. 
— A  stipulation  limiting  the  liability  of 
common  carriers,  contained  in  a  receipt 
for  goods  given  by  them  to  the  sender  of 
the  goods,  on  his  request,  after  the  goods 
were  lost,  does  not  affect  the  sender's 
rights,  nor  are  they  affected  by  the  fact 
that  he  had  been  recently  their  freight 
agent,  and  the  receipts  given  by  him  as 
such  contained  the  same  stipulation.  Go/t 
V.  Dinsinore,  1 1  r  Mass.  45. 

A  shipper  who  has  parted  with  the  con- 
trol of  his  goods  to  a  carrier  under  a  verbal 
agreement  for  their  transportation  is  not 
deprived  of  any  of  his  common-law  rights  by 
subsequently  receiving  a  bill  of  lading  con- 
taining special  conditions  and  limitations 
to  which  his  attention  was  not  called,  and 
through  inadvertence  had  not  come  to  his 
knowledge  or  notice.  So  /icld,  where  cot- 
ton was  shipped  without  any  written  agree- 
ment, but  afterward  a  receipt  was  sent  to 
the  shipper  exempting  the  carrier  from  lia- 
bility for  loss  by  fire.  Lamb  v.  Camden  <S-» 
A.  R.  Co.,  4  Daly  {N.  K.)  483.— Distin- 
guishing Nelson  v.  Hudson  River  R.  Co., 
48  N.  Y.  498.  Following  Rostwick  v. 
Baltimore  &  O.  R.  Co.,  45  N.  Y.  712. 

A  portion  of  goods  to  be  shipped  were 
delivered  to  the   carrier's  agent  with  an 


understanding  that  the  balance  should  be 
delivered  as  soon  as  the  company  gave 
notice  that  it  had  cars  foi  shipment.  Upon 
delivery  of  the  balance  the  shipper  signed 
a  receipt  containing  conditions  limiting  the 
company's  liability.  Afterward  he  ascer- 
tained that  part  of  tlie  goods  were  lost  be- 
fore the  balance  was  delivered  and  before 
the  receipt  was  signed.  Held,  that  such  re- 
ceipt, so  far  as  it  attempted  to  limit  the 
carrier's  liability,  could  not  affect  goods  de- 
livered prior  thereto  and  accepted  by  the 
company  as  common  carriers,  and  would  be 
held  to  refer  only  to  the  future  liability  of 
the  company  as  to  the  carriage  of  the 
gof)ds.  Detroit  is*  AI.  A'.  Co.  v.  Adams,  1 5 
Af/c/i.  458. 

441.  Agoncy  —  Contracts  niailo 
witli  slii|>iH>r's  drayman —Itatilim- 
tioii.  —  Kvidence  that  it  was  the  usual 
course  of  business  for  a  shipper  of  goods  to 
send  his  boxi  f ,  etc.,  to  a  carrier  by  a  team- 
ster, and  for  the  carrier  to  deliver  to  the 
teamster  a  bill  of  lading  for  each  shipment, 
which  bill  was  in  a  form  containing  an  ex- 
ception of  loss  by  fire,  and  was  brought  by 
the  teamster  to  the  shipper  and  retained, 
warrants  the  finding  that  there  was  a  special 
and  mutual  contract  between  the  shipper 
and  the  carrier,  limiting  the  liability  of  the 
latter.  Van  .Sc/iaack  v.  Northern  Tramp. 
Co.,  3  Biss.  {U.  S.)  394.  A'elson  v.  Hudson 
Rwer  R.  Co.,  48  N.  Y.  498,  2  Avi.  Ky.  Rep. 

305- 

In  such  case  the  burden  is  upon  the  plain- 
tiffs to  show  that  they  were  not  barred 
by  the  bill  of  lading.  Van  Sc/iaack  v.  North- 
ern Transp.  Co.,  3  Jii'ss.  (17.  S.)  394. 

Where  the  drayman  of  the  shipper,  on  the 
delivery  of  a  package,  takes  a  receipt  from 
the  freight  clerk  of  the  ship  containing  the 
words  "  not  accountable  for  contents,"  this 
of  itself  does  not  constitute  such  an  agree- 
ment ;  it  is  a  mere  ex-parte  proposition  on 
the  part  of  the  carrier  after  the  receipt  of 
the  package ;  and  to  exonerate  the  carrier 
there  must  be  direct  or  unequivocal  evi- 
dence of  the  assent  of  the  shipper.  Seller  v. 
Steamship  Pacifie,  i  Orei^.  409. 

One  who  ships  his  own  goods  consigned 
to  a  person  who  has  a  special  contract  with 
the  carrier  for  the  carriage  of  goods  at  re- 
duced rates,  at  the  owner's  risk,  and  after- 
wards accounts  with  his  consignee  for  the 
freight  charges  paid  by  the  latter  on  the 
goods  at  the  reduced  rates,  will^not  be  held 
to  have  ratified  the  contract  as  one  for  the 
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carriage  of  such  goods  at  bis  risk,  unless  it 
appears  tiiat  he  had  notice  of  such  contract. 
Wliile  V.  Goodrich  Trans/),  Co.,  46  Wis. 
493.  21  Am.  /\y.  Rfp.  398. 

442.  WImmi  nirrior'N  n};<'iit  nxiy 
v,\V,\\  sliipp*"'''*  luiiiie. — Under  section  7 
of  the  Kaihvay  and  Canal  Tralhc  Act,  requir- 
in.:,'  special  contracts  to  he  signed,  a  signa- 
ture of  a  spef'  1  contract  by  a  railway  agent 
cnjployed  by  t  le  consignor  to  deliver,  and 
by  the  company  to  receive,  the  goods  is  suf- 
fi(  iciit.  Ahfrid^i'  V.  Great  IVcstcrn  A'.  Co., 
15  C.  /.'.  N.  S.  582,  33  /../.  C.  r.  161. 

44.'t.  Power  of  t'oiiHi{;iior  to  bind 
ooiiNi};iivc  by  tcriiis  of  HhipiiitMit.— It 
is  always  presumed,  in  the  absi:nce  of  any- 
tiiing  to  the  contrary,  that  a  consignor  has 
autiioyty  to  contract  with  the  carrier  as  to 
tiie  terms  of  siiipmcnt,  so  as  to  bind  the 
consignee  ;  and  in  making  such  contracts  the 
carrier  need  not  inquire  into  the  consignor's 
authority.  McMillan  v.  Mic/tigan  S.  &*  N. 
J.  A'.  Co.,  16  Mic/i.  79. 

The  {)()wer  of  an  agent  (as  in  the  case  of  a 
shipper  sending  goods  to  a  purchaser)  to 
bind  the  owner  of  goods  by  an  agreement 
to  lin)it  the  carrier's  liability,  will  be  pre- 
sumed. And  while  it  has  been  held  that  a 
common  carrier  cannot  stipulate  against 
liability  for  damages  resulting  from  and  oc- 
casioned by  his  negliiLjcnce,  it  has  also  been 
held  that  he  can,  by  special  contract  with  the 
shipper,  limit  his  liability.  Craycroft  v. 
Atchison,  /'.  <5-  .V.  F.  R.  Co.,  iS  A/o.  App. 
4.S7.— yuoTiNd  York  Mfg.  Co.  v.  Illinois 
C.  K.  Co.,  3  Wall.  (U.  S.)  113. 

It  seems  that  ordinarily  a  person  author- 
ized to  deliver  and  delivering  the  property 
of  another  to  a  common  carrier  for  ship- 
ment, may  be  treated  by  the  latter  as  having 
authority  to  stipulate  for  and  accept  the 
terms  ol  alTreiglnment,  and  as  against  the 
carrier  the  owner  is  bound  by  them.  Jen- 
nini(s  V.  Grand  Trunk  K.  Co.,  49  Am.  &* 
Eng.  R.  Cas.  98,  1 27  N.  Y.  438,  28  N.  E. 
Rep.  394,40  N.  V.  .S:  R.  318;  ajffirming  52 
////«  227,  23  A^  Y.  S.R.  15.  5  A^.  Y.  Supp.  140. 

Persons  authorized  by  the  owners  to  ship 
goods  for  them  arc  authorized,  so  far  as  the 
carrier  is  concerned,  to  make  contracts  with 
the  carrier ;  and  if  in  doing  so  they  exceed 
their  authority  by  consenting  to  limitations 
of  the  carrier's  liability,  the  carrier  cannot 
be  made  to  sufTer  thereby  ;  neither  is  it  re- 
quired to  investigate  the  authority  of  such 
persons.  Mor tarty  \.  Harnden's  Exp.  Co., 
I  Daly  (N.  Y.)  227. 


444.    CoiKMMiIiiii;   triio    value    of 

(joods.*-  Common  carriers  may  limit  their 
liability  as  insunrs,  but  cannot  relieve  them- 
selves from  liability  for  negligence  or  fraud 
tr)  a  specified  sum.  Hut  if  a  shipper,  for  tiie 
purpose  of  getting  a  reduced  rate  on  his 
goods,  misrepresents  their  value  to  the  car- 
rier, this  is  a  fraud  which  will  preclude  his 
recovery  for  their  loss  at  a  greater  valua- 
tion. Roscn/cld  V.  I'eoria,  I),  i*^  E.  R.  Co., 
21  Am.  i"^  Eni;.  R.  Cas.  87,  103  /;/(/.  121,  53 
Am.  Rep.  500,  2  .V.  E  Rep.  344. — Appkovki) 
IN  Louisville  tV  N.  R.  Co.  7'.  VVynn,  45  Am. 
ik  Kng.  R.  Cas.  312,  88  Tenn.  320,  14  S.  W. 
Rep.  311. 

If  a  shipper  voluntarily  represents  and 
agrees  that  the  goods  delivered  to  a  com- 
mon carrier  are  of  a  certain  value,  and  the 
carrier  is  thereby  induced  to  grant  him  a  re- 
duced rate  of  compensation  for  the  carriage, 
such  shipper  is  hound  by  his  representa- 
tion and  agreement.  Graves  v.  Lake  Shore 
(S-  M.  S.  R.  Co.,  16  Am.  6-  En^.  R.  Cas.  108, 
137  Mass.  33,  50  Am.  Rep.  282. 

Where  the  receipt  or  contract  contains  a 
stipulation  that  the  company  is  not  to  be 
held  liable  for  any  loss  or  damage,  except  as 
forwarders  only,  nor  for  any  loss  or  damage 
of  any  box,  package,  or  thing  for  over  $50, 
unless  the  just  and  true  value  thereof  is 
stated  in  such  receipt,  and  where  the  re- 
ceipt fails  to  show  any  value  of  the  box  or 
goods  shipped,  the  receipt  or  contract,  if 
fairly  and  voluntarily  etitered  into,  will  be 
upheld  as  a  proper  and  lawful  mode  of 
securing  a  due  proportion  between  the 
amount  for  which  the  carrier  may  be  re- 
sponsible and  the  freight  it  received  when 
the  loss  or  injury  to  the  box  or  goods  car- 
ried results  only  from  slight,  common,  or  or- 
dinary negligence  on  the  part  of  the  carrier, 
its  agents,  or  serx-ants.  Pacific  Exp.  Co.  v. 
T'oley,  46  Am.  Or*  Eng.  R.  Cas.  680,  46  Kan. 
457,  26  Pac.  Rep.  665. — Commenting  on 
Kallman  v.  United  States  Exp.  Co.,  3  Kan. 
205.  Di.SAPPRoviNO  Louisville  &  N.  R. 
Co.  V.  Wynn,  88  Tenn.  320,  14  S.  W.  Rep. 
311.  Distinguishing  Kansas  City,  St.  J. 
&C.  H.  R.  Co.  V.  Simpson,  30  Kan.  645: 
Western  Union  Tel.  Co.  v.  Crall,  38  Kan. 
679;  New  York  C.  R.  Co.  v.  Lockwood,  17 
Wall.  (U.  S.)  357;  Hart  v.  Pennsylvania  R. 
Co.,  112  U.  S.  332.  Reviewing  Oppen- 
heimer  v.  United  States  Exp.  Co..  69  111.  62  ; 
Durgin  v.  American  Exp.  Co.,  (N.  H.)   20 

*  See  also  ante,  100-203;  post,  518. 
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All.  Rep.  328,  9  L.  R.  A.  453;  Orange 
County  iiank  7>.  Urown,  y  Wend.  (N.  Y.)  85. 
The  liability  of  a  coniniDii  larriei  in  trans- 
porting a  family  ixjrtr.iit  contained  in  a 
wooden  case  is  not  j;ovcrned  by  a  provision 
in  the  contract  of  shipment  that  "  specie, 
drafts,  bank  biHs,  and  other  articles  of  (;reat 
intrinsic  or  representative  value,  will  only 
be  taken  upon  a  representation  of  their 
value,  and  by  a  special  agreement  assented 
to  by  the  superintendent."  Urern  v.  lioston 
&•  L.  A'.  Co.,  128  A/ass.  221,  35  /Im.  Rep. 

370- 

The  fact  that  the  loss  of  goods  is  tempo- 
rary and  not  permar>cnt  does  not  deprive  a 
carrier  of  the  protection  afforded  by  the 
Carriers'  Act,  1 1  Geo.  4,  and  i  Wm.  4,  c. 
68,  8  I  ;  nor  can  the  owner  of  goods  which 
ought  to  have  been  and  were  not  declared 
pursuant  to  that  act  recover  damages  for 
the  consequences  of  the  loss  of  them  as 
distinguished  from  the  loss  itself.  Millen 
v.  lirasch,  I..  R.  10  Q.  li.  D.  142,  52  L.J. 
Q.  n.  I).  127.  47  /-  '/'■  685,  31  W.  K.  190,47 
/.  P.  180;  rcvi'tsinj^r  L.  R.  8  Q.  li.  I).  35,  51 
L.  J.  Q.  li.  D.  166,  45  L.  T.  653,  46  /.  P. 
183. 

Under  the  Carriers'  Act,  11  Geo.  4, and  i 
Wm.  4,  c.  68,  §  I,  protecting  the  carrier 
from  liability  for  the  loss  of  goods  exceed- 
ing ^10  in  value,  where  the  value  has  not 
been  declared,  the  word  "  value  "  means  the 
value  to  till'  consignor,  which  is  the  price 
the  consignee  has  contracted  to  pay ;  and 
where  this  price  exceeds/ 10  there  can  be  no 
recovery.  li/ankeiisee  v.  London  &^  N.  IV. 
R.  Co.,  ML.  T.  761. 

Wiiere  owners  of  goods  themselves  fur- 
nish the  blank  receipt  which  the  carrier's 
agents  sign,  it  having  been  taken  from  a 
book  containing  blank  printed  receipts 
which  they  had  previously  obtained  from 
the  carriers,  it  was  /iild,  that  such  owners 
must  be  pnesumed  to  have  known  the  con- 
tents of  the  receipt  and  to  have  assented  to 
it ;  and  the  blank  left  in  the  receipt,  for  the 
value  of  the  goods,  not  being  filled,  and  the 
referee  finding  that  neither  the  carrier  nor 
their  agent  who  received  and  receipted  the 
package  had  any  knowledge  that  its  value 
exceeded  $50,  or  any  notice  or  reason  so  to 
believe,  although  the  receipt  contained  a 
provision  that  unless  the  value  of  the  pack- 
age was  specified  therein  the  carriers  should 
not  he  liable  to  an  amount  exceeding  $50, 
it  was  further  /leld  that  the  referee  correctly 
decided  that  the  package  was  received  to 


be  carried  according  to  the  terms  of  the 
receipt  and  upon  the  contract  of  which  the 
receipt  was  the  evidence  ;  and  that  the  de- 
fendants were  not,  therefore,  liable  in  any 
event  beyond  the  sum  of  $50,  if  the  loss  fell 
within  the  contract  and  was  covered  by  it. 
ll'istiott  V.  Fargo,  63  liiirh.  (A'.  Y.)  349. 

445.  ProviiiK  u  roniiiiuii-liiw  liii- 
hllity  by  advert iHciiic lit h  uikI  circii- 
lurM.— Where  a  common  carrier  is  sued  for 
a  violation  of  its  common-law  duty  to 
safely  carry  goods,  it  is  competent  for  the 
plaintilT  to  prove  advertisements  and  cir- 
culars of  the  carrier,  agreeing  to  insure  the 
safe  delivery  of  goods,  without  any  excep- 
tion for  inevitable  accidents;  and  upon 
proof  of  such  advertisements  and  circidars 
it  will  be  presumed  that  ciistomerf  have 
been  induced  to  offer  goods  for  shipment 
by  them,  and  it  is  not  necessary  to  prove 
personal  knowledge  of  such  advertisements 
or  circulars.  Morrison  v.  IMvis,  20  Pa.  .St. 
171.— Not  followed  in  Condictr/.  Grand 
Trunk  R.  Co.,  54  N.  Y.  500.  Reviewed  in 
Lamont  v.  Nashville  &  C.  R.  Co.,  9  Heisk. 
(Tenn.)  58. 

440.  Liinitation  an  to  periHiiable 
KoodN  dooH  not  include  corn.— In  an 
action  against  a  company  to  recover  for 
injury  to  a  quantity  of  corn,  occasioned  by 
delay  in  the  transportation,  defendants  can- 
not claim  exemption  from  liability  under  a 
cliiusc  in  the  bill  of  lading  which  releases 
them  from  loss  on  perishable  property. 
Mature,  merchantable  corn  cannot  be  re- 
garded as  of  that  character.  Illinois  C.  R. 
Co.  v.  McClelhn,  54  ///.  58. 

447.  Iiii|»crfcctly  marked  i^oods.* 
— That  the  contract  of  carriage  exempted 
the  carrier  from  liability  for  wrong  carriage 
or  wrong  delivery  of  goods  marked  with 
initials  or  numbers,  or  imperfectly  marked, 
and  that  the  goods  in  question  were  marked, 
not  with  the  name  of  the  consignees,  but 
simply  with  a  number  in  lieu  thereof,  does 
not  excuse  the  carrier  from  liability,  it  ap- 
pearing that  the  name  of  the  consignees,  as 
well  as  the  number,  was  on  the  bill  of  lad- 
ing, and  that  the  carrier  refused  to  deliver 
the  goods  to  them  and  did  not  deliver  them 
to  any  one.  Richmond &*  D.  R.  Co.v.  Ren- 
son,  86  Ga.  203,  12  S.  E.  Rep.  357. 

A  condition  that  the  company  will  not  be 
responsible  for  the  loss,  detention,  or  dam- 
age of  any  package  insufficiently  packed,  is 

***  See  also  ante,  100-103. 
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unreasonable.  Si'miohs  v.  Great  Western  R. 
Co,  i8  C.  n.  80s.  26  L.  J.  C.  I\  25.-guES- 
IIONKI)  IN  Gartoii  v.  Bristol  &  E.  R.  Co.,  I 
B.  &  S.  1 12.  7  Jur.  N.  S.  1234.  30  I-  J-  0-  B. 
371,  9  W.  R.  734- 

448.  Cnrryliijc  RoojIh  of  a  coiiibiiM- 
tiblo  iiatiiro.— Dcfcndanis  received  at  F. 
twii  car-loads  of  coal  oil  to  be  carried  to 
London.  The  shipping  notes  stated,  "  The 
(i.  VV.  R.  will  please  receive  the  undermen- 
tioned property,  to  be  sent  subject  to  their 
tarifl  and  under  the  conditions  stated  above 
and  on  tlie  other  side,"  one  of  which  con- 
ditions was  that  defendants  would  not  be 
liable  for  the  loss  or  damage  to  goods  of 
a  combustible  nature.  One  of  the  cars 
never  arrived,  and  defendants  could  K've 
no  account  of  it ;  the  other  rciiched  London 
and  was  damaged  there,  as  was  supposed, 
and  all  the  oil  in  it  lost.  Held,  that  defend- 
ants were  liable,  for  the  condition  related 
only  to  tisic  of  carriage,  h'itsgerald  v. 
Great  Western  K.  Co.,  39  U.  C.  Q.  B.  525.— 
Following  Harris  v.  Great  Western  R. 
Co.,  L.  R.  I  Q.  B.  D.  515. 

44f).  When  coiiiimny  not  liable  ap 
coiiiiiion  nirri«;r— When  queNtlon  ot 
iiegllK('i>ce  for  jury.— One  who  has  never 
assumed  or  offered  to  carry  chattels  of  a 
certain  class,  except  upon  special  terms  ex- 
empting him  from  all  the  important  duties 
an(l  liabilities  of  a  carrier,  cannot  be  classed 
among  carriers  of  property  of  that  kind,  or 
be  made  amenable  in  the  character  of  a 
common  carrier  as  to  such  property.  Lake 
S/iore  G^  Af.  S.  A'.  Co.  v.  Perkins,  25  Mich. 
329,  5  Am.  Ry.  Rep.  249. 

A  complaint  alleged  that  plaintiff  had 
shipped  cattle  over  several  connecting 
roads,  one  of  which  was  defendant's;  that 
the  shipments  were  made  on  through  bills 
of  lading  and  at  agreed  and  through  rates, 
and  that  the  cattle  were  damaged  by  the 
negligence  of  defendant.  Held,  that  the 
action  was  founded  upon  the  contract  as 
evidenced  by  the  bill  of  lading,  and  it  was 
not  an  action  based  upon  the  carrier's  com- 
mon-law liability.  Texas  &*  P.  R.  Co.  v. 
Wheat,  2  Te.v.  App.  (Civ.  Crw.)  146. 

In  an  action  for  neglecting  to  forward 
goods  shipped  under  a  special  contract, 
where  the  conditions  are  reasonable  and  the 
contract  was  a  special  contract  within  section 
7  of  the  Railway  and  Canal  Traffic  Act,  and 
consequently  the  company  did  not  receive 
the  goods  as  a  common  carrier,  a  nonsuit 


is  proper.      White  v.  Great  Western  R.  Co., 
2  C.  It.  i\.  S.  7,  26  L.  J.  C.  P.  1 58. 

On  a  special  condition  by  a  railway  com- 
pany not  to  be  answerable  for  the  trains  or 
boats  not  starting  or  arriving  at  specified 
times,  the  boats  starting,  "  wind,  weather, 
and  tide  permitting,"  it  was  held  a  question 
for  the  jury,  on  the  goods  missing  their 
market  through  delay,  whether  the  defend- 
ants had  been  guilty  of  negligence.  Himes 
v.  South  Eastern  R.  Co..  54  /,.  /.  (2.  li.  1 74, 
52  L.  T.  514,  5  Ry.  «S-  C.  T.  Cas.  xi. 

450.  How  eontrnetM  irrantiiiK  liin- 
ItationH  conHtrued— Biir<l<*n  of  proof. 
—Restrictions  upon  the  common-law  lia- 
bility of  a  common  carrier,  for  his  benefit, 
inserted  in  a  receipt  drawn  up  by  himself 
and  signed  by  him  alone,  for  goods  intrusted 
to  him  for  transportation,  are  to  be  con- 
strued most  strongly  against  the  common 
carrier.  Hooper  v.  Wells,  27  Cat.  11. — 
Qt;oTiNG  Wells  z/.  Steam  Nav.  Co.,  8  N.  Y. 
375;  Alexander  v.  Greene,  7  Hill  (N.  Y.) 
544  ;  Schieffelin  v.  Harvey,  6  Johns.  (N.  Y.) 
180;  New  Jersey  S.  Nav.  Co.  v.  Merchants' 
Bank,  6  How.  (U.  S.)  344. 

A  contract  between  a  railroad  company 
and  the  shipper  of  goods,  limiting  the 
common-law  liability  of  the  company  as  a 
carrier,  will  have  no  greater  operation  given 
to  it  than  the  language  used  plainly  shows 
the  parties  must  have  intended  that  it 
should  have.  A  special  contract  of  this 
character  construed  •  and  held  not  to  ex- 
empt the  company  for  a  total  loss  of  the 
goods  by  fire  while  in  the  warehouse  of  the 
company,  at  an  intermediate  station  on  the 
line  of  transportation.  Afemell  v.  Chicago 
&•  N.  W.  R.  Co.,  I  Dill.  (U.  S.)  531. 

Where  goods  are  lost  while  in  the  hands 
of  a  common  carrier  the  burden  is  on  him 
to  show  that  he  used  due  care,  and  if  he 
relies  on  a  contract  limiting  his  common- 
law  liability,  theexemptions  must  be  specific 
and  certain,  and  nothing  left  to  implication 
or  inference.  Nav  Jersey  S.  Nav.  Co.  v. 
Merchants'  Bank,  6  Horv.  (U.  S.)  344 — Dis- 
tinguished IN  American  Transp.  Co.  v. 
Moore,  5  Mich.  368.  QuoiKD  IN  Hooper 
V.  Wells,  27  Cal.  11. 

451.  Carriers  by  waiter  — Limita- 
tions by. — Where  a  vessel  undertakes  to 
saftfly  carry  goods,  "  unavoidable  dangers 
of  river  navigation  excepted,"  a  loss  through 
a  collision  with  another  boat  through  the 
negligence  of  such  other  boat,  and  without 
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fault  on  the  part  of  the  defendant  boat,  is 
witliin  tlie  exception, and  tlic  owncrsarenot 
li.il)lc.  //iiyis  V.  h'liiHidy,  2 /'///>/'.  (/'<!.)  262. 
Tiio  pluintiti  brought  an  action  a};aiiist 
tiic  liefendaiits,  a  steamboat  company,  tor 
damage  l)y  a  peril  of  tlie  sea  to  goods  de- 
livered toiluvi!  for  transi)ortalioii,  declaring 
against  thi'm  as  coniri'on  carriers,  and  for 
the  purpose  of  sliowinj'  the  receipt  of  the 
goods  by  the  defeiulii!i».  i,  olfeied  in  evidence 
a  bill  of  lading  signet,  bv  them,  in  which 
was  u  prevision  that  the  comiiany  should 
not  be  rcsi>,>nsli>le  for  damage  to  the 
goods  from  any  jierils  or  accidents  not  re- 
sulting from  their  negligence  or  that  of 
till  ir  agents.  Held :  (\)  that  the  exemption 
sti|)ulated  for  was  lawful  and  valid ;  (2) 
lh.it  there  was  a  fatal  variance  between  the 
d  laration  and  the  proof;  (3)  that  the  de- 
foii'lants  had  not  waived  all  objection  to 
the  cviuLiice  on  this  ground  by  not  object- 
ing to  it  when  it  was  olTered,  inasmuch  as 
it  was  admissible  for  llic  purpose  of  show- 
ing that  the  defendants  ha<l  received  the 
goods,  and  that  they  had  a  right  to  call 
upon  the  court  to  instruct  the  jury  that,  by 
reason  of  the  variance,  there  could  be  no 
recovery  upon  the  declaration.  Caiiip  v. 
Hartford  &•  A'.  )'.  Sti-ii>ii/>oii/  Co.,  43  Coitit. 
333.  —  DiSTlNUUlHiiKi)  IN  Coupland  v. 
Housatonic  R.  Co., 61  Conn.  531. 

452.  Evidence  that  sliippoi*  wan 
allowed  alternative  rattvs  witli  or 
wttlioiit  iiniitations.  -Where  there  is  a 
contnjversy  as  to  whether  the  carrier  of- 
fered or  was  ready  to  ship  imder  any  other 
than  the  special  contract  limiting  value,  it 
is  error  to  reject  evidence  offered  on  his 
beiialf,  tending  to  show  that  shippers  were 
allowed  (-hoice  of  contract  un  li-r  which  to 
ship,  and  to  show  the  inslrtutions  given  by 
c.irrier  to  his  agents  for  their  guidance  when 
shipper  rejected  the  special  contract.  Louis- 
villi'  &^  N.  R.  Co.  v.  So-ii'cll,  49  ,/;;/.  (li~.  /-//j^r, 
K.  Cits.  1 66,  90  '/iwift.  17,  15  .S".  W.  A'f/>.  837. 

fi.  Carrier  Cannot  Cimtract  Against  its  Own 
Negligence.* 

453.  General  rnle.— A  common  car- 


•  Right  of  carrier  to  limit  common-law  lia- 
bility in  the  absence  of  negligence,  see  note,  18 
L.  R.  A.  527. 

Limitation  of  amnuni  of  liability  does  not 
apply  in  cases  of  negliginre,  see  note's,  16  Am  & 
Eno.  R.  Cas.  164;  18  /,/.  612. 

Power  of  common  carrier  to  contract  against 
liability  for  negligence,  see  notes,  10  Am.  Rep 
360;   14  L.  R.  A.  433. 


rier,  by  special  contract  with  the  owner  of 
goods  intrusted  to  him,  may  so  far  restrict 
his  common-law  liability  as  to  exonerate 
himself  from  losses  arising  from  causes  over 
which  he  had  no  control,  and  to  which  his 
own  fault  or  negligence  in  no  way  con- 
tributed, but  cannot,  by  such  stipulation, 
relieve  liimself  from  responsibility  for  losses 
caused  by  his  own  negligence  or  want  of 
care  ami  skill,  tlrii/itiiii  v.  Jhn'is,  4  O/iio  Sf. 
362.  — (JuoTKi>  IN  Michigan  S.  &  N.  I.  K. 
Co.T'.  Heaton,37  Ind.  448. — Ptircells.  South- 
irii  l'..\p.  Co.,  34  Gil.  315.  ]iartlett  v.  /'///.v- 
bur);li,  C.  &^  S/.  L.  K.  Co.,  18  y/w.  &• 
F.HjT.  R.  Cas.  549,  94  Ittd.  28 1.  Mason  v. 
Rithmoitd  <S-  D.  R.  Co.,  53  Am.  iS~»  /•;;/(,^  A'. 
Cas.  183,  III  A'.  CV»r.  482,  16  X.  E.  Ref>.  698. 
(•roi^an  v.  Adams  Exfi.  Co.,  30  Am.  &•  En^. 
R.  Cas.  9,  114  /'a.  S/.  523,  7  Af/.  Rep.  134. 
—  [)isAl'l'k()ViN(;  Hart  v.  rennsylvania  k. 
Co.,  112  U.  S.  331.  — Foi.i.oWKi)  IN  Weiller 
V.  Pennsylvania  R.  Co.,  42  Am.  &  Kng.  R. 
Cas.  390,  1 34  Pa.  St.  310.  —  liiukv.  Pi-nnsyl- 
vania  A'.  Co.,  150  Pa.  St.  170,  24  -•///.  Rep. 
67S.  I.ouis7iille  &>  A'.  A'.  Co.  v.  Souu-n,.\i) 
.Uit.  &^  AV/i,'.  ^''-  ^''^-  '^*^.  90  TeiDi.  17,  15  .S'. 
//'.  R,p.  837. 

Such  a  coi.tract  is  void  as  against  public 
policy.  Indianapolis,  P  &*  C.  R.  Co.  v. 
Alien,  31  /////.  394.  — DiSAlM'KoviNO  Camden 
&  A.  R.  Co.  V.  Haldauf.  16  Pa.  St.  67;  New 
Jersey  S.  Nav.  Co.  v.  Merchants'  Hank,  6 
How.  (U.  S.)  344:  CJould  V.  Hill,  2  Hill 
(N.  Y.)  623;  Laing?/.  Colder,  8  Pa.  St.  479; 
Atwood  <•',  Reliance  Transp.  Co.,  9  Watis 
(I'a.)  87.  Disi  iNcuisniNC  Lee  v.  Marsh,  43 
Barb.  (N.Y.)  102.  Foi.i.owinc  Michigan  S. 
&  N.  \.  R.  Co.  V.  Ileaton,  31  Ind.  397,  note. 

Where  goods  are  receiveil  for  transporta- 
tion under  a  contract  exempting  the  (  ai  rier 
from  liabiliiy  for  a  lo.ss  by  hre,  it  will  noi  be 
liable  for  such  loss  in  the  absence  of  proof 
of  negligence.  I\'eu>  Orleans  Mut.  Ins.  Co. 
V.  i\'<7.'  Orleans  J.  d^  6".  A'.  R.  Co.,  20  I. a. 
Ann.  302.  .h/ns/ronj,'-  v.  Grand  Trunk  R. 
Co.,  18  Xew  Jirun.  445. —  Foi.l.owiNt;  Pem- 
berton  71.  New  York  C.  R.  Co.,  104  Mass. 
144;  Bristol  &  E.  R.  Co.  v.  Collins.  7  H.  I.. 
Cas.  194. 

A  provision  in  a  bill  of  lading  exi'mptiiig 
the  carrier  from  liability  for  a  loss  by  lire 
will  not  relieve  it.  if  the  loss  occur;;  by  a 
fire  which  is  the  result  of  its  own  negli- 
gence. -S'<77/(,';i,'-.v  V.  Ralliinore  y^O.  R.  Co.,  5 
MeCniry  ( U.S.)  590, 18  /•>//.  A./.  318.— Foi.- 
LOWKI)  IN  Fells  V.  St.  Louis,  K.  &  N.  W.  R. 
Co.,  52  Fed.  Rep.  903. 
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Under  section  1261  of  Dak.  Civ.  Code, 
whicii  provides  tiiat  the  obiigation.s  of  a 
common  carrier  niay  be  limited  by  special 
contract,  a  shipper  may  release  the  carrier 
from  all  liability  except  for  negligence,  and 
the  liitbility  may  be  limited  to  live  dollars 
for  each  hundredweight  of  goods.  Hazel 
v.  Chica};o,  M.  <S>«  St.  P.  R.  Co.,  49  .//;/.  &■• 
Jul};.  A'.  Las.  76,  82  Iinva  477.48  iV.  H '.  AV/. 
926.— Distinguishing  Hartwell  v.  North- 
ern  Pac.  Exp.  Co.,  s  Dak.  463,  41   N.  W. 

Rep.  732- 

A  railroad  company  may,  by  express  con- 
tract or  notice  brought  home  to  the  em- 
ployer, relieve  itself  from  its  liability  as  in- 
surer of  freight,  or  for  money  or  valuable 
articles  liable  to  be  stolen  or  damaged,  un- 
less apprised  of  their  character  and  value, 
or  for  articles  liable  to  rapid  decay,  or  for 
live  animals  liable  to  get  unruly  from  fright, 
and  to  injure  themselves  in  that  state,  when 
such  articles  or  animals  become  injured 
without  the  fault  or  negligence  of  the  com- 
pany or  its  agent.  I'iginia  &^  T.  R.  Co.  v. 
StiviTS.  26  (I'ra//.  ( I'a.)  328. 

454.  llliiHtratioiiN  of  above  rule.— 
A  special  contract  of  a  common  carrier,  that 
he  shall  not  be  liable  for  breakage,  operates 
only  to  relieve  him  from  his  liability  as  in- 
surer, and  leaves  him  responsible  for  or- 
dinary negligence  as  any  other  bailee  for 
liire.  Misiouri  Valley  R.  Co.  v.  Calilnull,  8 
Kan.  244,  5  ///;/.  Ry.  A'f/>.  287. 

If  a  railroad  com|)any  undertakes  the 
traiisportatinn  of  cotton,  with  the  special 
exception  of  li,  bility  <m  account  of  loss  by 
lire,  and  the  cotton  is  destroyed  by  fire 
while  on  the  route,  and  it  be  shown  that  the 
loss  was  not  attributable  to  the  fault  of  the 
company,  then  and  in  that  case  the  owner 
cannot  recover  the  damages  from  the  com- 
pany which  the  loss  of  the  cotton  has  caused 
him.  f.fvy  v.  Poittcliartrain  R.  Co.,  23  I.a. 
Ann.i,']'].  Stcdman\.  Westirn  Ttansp.Co., 
48  lUirh.  (A'.    1'.)  97. 

A  common  carrier  of  fluids,  under  a  con- 
tract providing  that  they  shall  be  at  owner's 
risk  of  loss  from  leakage,  will  not  be  relieved 
from  liability  for  a  loss  by  leakage  which 
results  from  the  carrier's  negligence. 
Thompson  v.  Chicago  &*  A'.  W.  R.  Co.,  27 
Io^,i<a  561. 

A.  delivered  certain  trees  to  a  railroad 
company  for  carriage,  and  received  a  long 
printed  shipping  contract  which  he  signed, 
This  contract  contained  numerous  pro- 
visions exempting  the  company  from  the 


extraordinary  liabilities  of  carriers,  and  also 
from  liability  "for  damage  occasioned  by 
delays  from  any  cause  or  change  of  weather." 
Held,  that  the  terms  of  the  shipping  con- 
tract were  not  effectual  to  exempt  the  com  • 
pany  from  liability  for  a  loss  occurring; 
through  an  unreasonable  detention  occa- 
sioned by  the  company's  negligence.  A'ii/io 
las  V.  New  York  C.  &•  H.  R.  R.  Co.,  9  ^/w. 
&*  Kng.  R.  Cas.  103,  89  A'.  I'.  370.— Quot- 
ing New  Jersey  S.  Nav.  Co.  t.  Merchants' 
Fiank,  6  How.  (U.  S.)  344;  Alexander  v. 
Greene,  7  Hill  (N.  Y.)  533;  Wells  r/.  Steam 
Nav.  Co.,  8  N.  Y.  375.— Di.stinguishko  in 
Wilson  V.  New  York  C.  &  H.  R.  R.  Co..  21 
Am.  &  Eng.  R.  Cas.  148.  97  N.  Y.  87. 

455.  Cannot  contract  apaiiiHt  its 
«>wii  or  itM  H(>rvant*M  iieKliKcncc*— 
While  a  common  carrier  may  by  special 
contract  limit  his  common-law  liability  as 
insurer  of  goods  carried  by  him,  he  cannot 
limit  his  liability  so  as  to  exempt  himself 
from  loss  or  damage  occasioned  by  his  own 
or  his  servant's  negligence,  ll'itling  v.  .SV. 
I.oiit'i  &^  S.  !•'.  R.  Co.,  45  Am.  &*  Kiij;.  R. 
Cas.  369,  10 1  Mo.  631,  14  ,S".  H'.  AV/.  743. — 
Ai'i'l.lKl)  IN  Heck  7'.  Missouri  I'ac.  K.  Co.. 
51  Mo.  App.  t)T,2.—Ala/>ama  G.  S.  R.  Co.  v. 
T/iomas,  89  Ala.  294,  7  .S'*;.  Rtp.  762.  Mtr- 
c/iants  D.  &•  7".  Co.  v.  Cornfort/i,  3  Colo.  280. 
— Al'l'i.viNG  New  York  C.  R.  Co.  v.  Lock- 
wood,  17  Wall.  (U.  S.>  357.  giroTING  Wyld 
V.  I'ickford,  8  M.  i  '"  .  443;  Wing  v.  New 
York  &E.  R.  Co.,  i  Jilt.  (N.  Y.)  241.- Jirn- 
R.  Co.  V.  IVilco.v,  84  ///.  239,  16  /////.  Ry.  A'»/. 
457.  niinois  C.  R.  Co.  v. /o/i/t;  13  ///.  .///. 
424.— yuoTKi)  IN  Chicago,  K.  I.  »S:  P.  R. 
Co.  7'.  Harmon,  17  111.  App.  640.— /.oiti's-'/lle 
&*  A'.  R.  Co.  V.  linm'iilir,  14  AV/a//  (AV.)  590. 
— Quoting  Dorr  t'.  New  Jersey  S.  Nav.  Co., 
4  Sandf.  (N.  Y.)  136. — .Scl/ool  Hislriit  v. 
lioslon,  H.Sr'  E.  R.  Co.,  102  A/a.s.<i.  552.  / />- 
g//i:a  &*  /'.  A'.  Co.  v.  Sayers,  26  ihatt.  ( /'</.) 
328. 

A  common  carrier  cannnt,  by  contract, 
relieve  itself  from  liability  for  the  loss  of 
goods  delivered  to  it  for  transpoitation. 
which  has  been  occasioned  by  its  own  neg- 
ligence or  tliat  of  its  agents  or  servants,  nr 
where  such  negligence  has,  in  any  degree, 
contiibuted  to  such  loss.  A  common  (ai- 
rier can  no  more  stipulate  for  a  slight  rlc- 
gree  of  negligence  than  for  gross  negligciuc. 
Michigan  S.  &••  A'.  /.  A'.  C(>.  v.  Hcaton,  37 

•Carrier  cannot  stipulate  for  exemption  from 
liability  for  ncuJincncc  c(  itsi-lf,  its  servants  or 
agents,  see  note,  (>  L.  R.  A.  S54. 
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/«</.  448,  3  /fm.  Ry.  Rep.  363.— Explaining 
Nevr  Jersey  S.  Nav.  Co.  v.  Merchants'  Hank, 
6  How.  (U.  S.)  344.  yuoTiNC.  Steamboat 
New  World  v.  King,  16  How.  (U.  S.)  469; 
(Jnihain  v.  Davis,  4  Ohio  St.  362. —  E-OL- 
LowKiJ  IN  Indianapolis.  P.  &  C.  R.  Co.  v. 
Allen,  31  Ind.  394. 

450.  Cannot  (><>iitra<'t  at^niiist 
fraud  »r  jfrtis!*  iM^{fll|r«'in'<'.— Ctxumon 
carriers  in  tiie  business  of  receivinj^  anri 
forwHrdinjj  f{i>o<ls  may  limit  tiieir  liability 
by  express  contract  or  qualified  acceptance, 
so  as  to  be  liable  only  according  t>-  the 
terms  of  th<'  contract  or  acceptance;  but 
they  cannot  in  this  way  shield  themselves 
from  the  consequences  of  fraud,  ^ross  neg- 
ligoiicc,  or  want  of  care.  Kiillman  v.  United 
States  Exp.  Co.,  3  Kan.  205. — Nor  KOL- 
LowiU)  IN  Sliriver  v.  Sioux  City  &  St.  V.  R. 
Co.,  24  Minn.  506. 

I'ul)lic  policy  will  not  permit  common 
carriers,  by  special  contracts  for  carrying 
freight,  to  limit  their  responsibility  for  cam- 
ages  to  injuries  caused  by  the  fr;iud  or 
gross  negligence  of  their  agents  or  servants. 
Rhodes  v.  Lotiisvillf  i5~»  A'.  A'.  Co..  9  Hush 
(A>.)  688.-  Following  Louisville,  C.  &  L. 
R.  Co.  V.  Hedger,  9  Hush  (Ky.)  645. — 
QuoTKD  IN  St.  Louis,  I.  M.  &  S.  R.  Co.  r/. 
Lesser,  46  Ark.  236. 

A  common  carrier  is  liable  for  injuries  to 
freight  caused  by  its  negligence,  notwith- 
standing, by  a  special  contract  with  the 
shipper,  it  has  stipulated  against  liability 
except  for  injuries  caused  by  fraud  or  gtoss 
negligence.  Johnson  v.  Alabama  &*  V,  R. 
Co.,  69  Miss.  191,  II  .SV;.  Rep.  104. 

457.  Ituhi  «!'  the  Federal  eoiirtN. 
—  In  the  federal  courts  the  rule  of  law  is, 
that  a  <()nnnon  carrier  may  limit  his  com- 
mon-law liability  by  an  express  agreement, 
so  far  as  the  law  makes  him  an  insurer,  but 
not  for  the  negligence  of  himself  or  his  ser- 
vants; but  nothing  short  of  an  express 
stipulation  will  constitute  such  an  agree- 
ment. It  must  not  depend  iipoi'  implica- 
tion or  inference,  or  conflicting  and  doubt- 
ful evidence.  Mere  notice  to  the  shipper  is 
not  surticient.  .Seller  </.  .Steamship  Pacific, 
I  Or<«,'.  409  -Following  New  Jersey  S. 
Nav.  Co,  v.  Merchants'  Bank,  6  How.  (U.  S.) 
344- 

45H.  Sperial  liiiiitattoii  dneH  not 
rs-Ileve  nirrler  IVoin  due  eare.  -  The 
ordinary  bailee  for  hire,  or  private  carrier, 
is  liable  only  for  neglect  of  ordinary  care; 
but  the  common  carrier  is  held  to  a  differ- 


ent and  higher  degree  of  diligence.  And 
while  he  may  limit  his  liability  by  contract, 
still  he  is  required  to  use  reasonable  dili- 
gence. Levering  v.  Union  T.  &^  J.  Co. ,  42 
Mo.  88. 

In  every  case  where  a  party  delivers  to  a 
common  carrier  goods  to  be  transported  to 
a  particular  place  for  a  certain  sum,  if  there 
be  any  facts  in  the  case  which  would  relieve 
the  carrier  from  the  responsibility  of  a  com- 
mon carrier,  as  by  special  contract,  or 
notice,  or  concealment  of  the  value  of  the 
article  by  the  shipper,  still  there  is  an 
implied  contract  on  the  part  of  the  carrier 
to  lake  due  care  of  the  property.  Such 
special  contract,  notice,  or  concealment 
only  changes  the  extent  of  the  obligation  of 
the  carrier,  but  does  not  free  him  from  all 
responsibility.  Kuter  v.  Michii^an  C.  R. 
Co.,  I  Biss.  (I/.  S.)  35. 

He  cannot  stipulate  for  less  risk  than  that 
he  shall  answer  for  accidents  and  casualties 
which  cure  and  prudence  could  not  provide 
against.  Care  and  prudence  must  he  meas- 
ured by  the  character  of  the  employment 
and  business.  The  want  of  these  is  negli- 
gence. It  is  a  duty  incident  to  the  public 
employment,  in  which  the  railroads  are  en- 
gaged, to  cany  cotton.  They  must  load  it  in 
cars  suitable  to  its  protection  from  fire,  and 
use  all  other  usual  precautions.  If  they  fail 
to  do  this,  and  the  cotton  is  burned,  it  is 
negligence.  Mobile  &•  O.  R.  Co.  v.  H'l'iner, 
49  Miss.  725.— Foi  I  OWED  IN  New  Orleans, 
St.  L.  &  C.  R.  Co.  V.  Faler,  9  Am.  &  Eng. 
R.  Cas.  96,  58  Miss.  911 ;  Chicago,  St.  L.  & 
N.  O.  R.  Co.  V.  Moss,  21  Am.  &  Eng.  R. 
Cas.  98,  60  Miss.  1003. 

When  a  common  carrier  contracts  for  ex- 
emption from  liability  for  injury  from  fire 
he  is  bound  to  exercise  ordinary  diligence 
to  prevent  such  injury;  that  is.  such  care 
and  diligence  as  a  reasonable,  prudent,  and 
honest  man  would  exercise  in  respect  to  his 
own  concerns  under  all  the  circumstances 
of  the  particular  case;  and  if  he  uses  this 
c'iligence  he  is  not  guilty  of  culpable  negli- 
gence and  not  liable  for  the  loss.  Little 
Rock,  M.  /'.  (S-  7.  R.  Co.  V.  Talbot,  47  Ark. 
97.  14  S.  H'.AV/>.  471.— Quoting  and  \I'- 
PLVING  Morrison  v.  Davis,  20  Pa.  St.  171  ; 
Louisville  &  N.  R.Co.  7/.  Brownlee,  14  Hush 
(Ky.)  590.  Rf.vik.wing  and  oioting 
Wyld  V.  Pickford,  8  M.  A  W.  443:  Nugent 
7'.  Smith,  17  Moaks,  343:  Memphis  &  C.  R. 
Co.  %>.  Reeves,  10  Wall.  (U.  S.)  Mp. 

He  is  still  held  to  due  care  an  1  <Migence 
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as  to  the  kind  and  quality  of  cars,  the  run- 
ning and  management  of  trains,  the  proper 
precautions  against  lire,  etc.,  iiaving  refer- 
ence to  tiie  season  ot  the  year,  the  character 
of  the  property,  the  country  through  which 
it  was  to  be  carried,  and  the  nature  of  the 
transit.  Wooiiwani  v.  Illinois  C.  R.  Co.,  i 
Jiiss.  (U.S.)  447. 

I !  iigh  tlie  property  catches  fire  without 
tl  negligence  of  the  carrier,  if  his  agents 
do  not  niaiieall  proper  and  necessary  efforts 
to  save  it,  iu;  is  still  responsible  for  all  that 
might  have  been  saved,  and  for  any  portion 
saved  iln  (.i'ricr  is  responsible,  no  matter 
what  after  an..-  becomes  of  it.  Woodward 
V.  Illinois  C.  K.  Co.,  I  Biss.  {U.  S.)  447. 

The  measure  of  damages  is  the  value  of 
the  property  at  the  contracted  destination, 
at  tK'c  Ui.iR  when  it  should  have  arrived 
thcw  rk'(:  iJting  freight,  i'lic  jury  may 
also  i.V.^\y  additional  damages  by  way  of 
interest.  Woodward  y.  Illinois  C.  A\  Co.,  i 
Hiss.  <  U.S.)  447. 

A  company  stipulating  with  the  consignor 
against  liability  for  loss  by  tire  is  required 
10  use  the  safest  approved  motive-power, 
with  the  best  appliances  in  use,  to  arrest  the 
escape  of  sparks  of  fire,  and  cars  so  con- 
structed as  to  afford  the  greatest  protection 
to  the  goods  received  for  transportation. 
A'no  Orhans,  St.  L.  &•  C.  H.  Co.  v.  Faler,  9 
Am.  i^f  Eng.  R.  Cas.  96,  58  Miss.  911. — 
FoLLowKU  IN  Chicago,  St.  L.  &  N.  O.  R. 
Co.  V.  Moss,  21  Am.  &  Eng.  K.  Cas.  98,  60 
Miss.  1003. 

450.  GooiIh  ftliippcil  nt  "owner's 
risk."* — A  common  carrier  is  bound  to 
(  xcrcise  reasonable  care  and  prudence  in  the 
transportation  of  property,  ami  is  liable  for 
loss  resulting  from  a  failure  in  this  respect, 
although  by  his  contract  the  transportation 
is  ■•  at  the  owner's  risk."  Canficld  v.  Haiti- 
mote  &>  O.  R.  Co.,  16  Am.  &~>  Eng.  R.  Cas. 
I  52,  93  A',  y.  532,  45  Am.  Ri-p.  268. 

A  contract  whereby  goods  are  to  be  car- 
ried "  at  owner's  risk  "  does  not  absolve  the 
company  from  liability  for  the  consequences 
of  negligent  delay,  althouj>h  the  goods  are 
lo  be  carried  at  a  reduced  rate.  I)',  Ire  v. 
London  <5-  A'.  W.  R.  Co.,  L.  R.  9  C.  P.  325, 
22  W.  R.  919,  30/..  T.  763. 

At  most  this  will  only  protect  him  again.st 
l»;s  occurring  from  the  ordinary  and  known 
lisUs  (if  transportation.  Nashville  (S-  C  R, 
CiK  V.  J,H>-srn,  (•  IlfiU.  (I'enn.)  271,  12  Am. 

*  S'  :pnwi)\  of  j(<'<«ls  at  "owner's  risk,"  see 
nuic,  18  Am.  &  E.\(;.  R.  Cas.  6ai. 


Ry.  Rep.  54. — FoLLowKU  in  Louisville  & 
N.  R.  Co.  V.  VVynn,45  Am.  &  Eng.  R.  Cas, 
312,  88  Tenn.  320,  14  S.  VV.  Rep.  311. 

So  where  goods  are  delivered  to  a  carrier, 
and  the  evidence  shcjws  an  unusual  delay  by 
reason  of  insufficient  facilities  for  carrying, 
causing  an  acci^mulation  of  fteight,  and  that 
some  of  the  goods  were  stolen  while  in  the 
hands  of  the  carrier,  it  is  error  to  charge  the 
jury  that  they  cannot  find  for  plaintiff  ex- 
cept upon  the  presumption  that  the  prop- 
erty had  been  stolen  or  lost  while  in  the 
company's  possession,  and  such  loss  must  be 
found  to  be  attributable  to  the  delay  in 
transportation.  Canfield  v.  Baltimore  <S««  O. 
R.  Co.,  16  .'/;//.  (S-  En^.  R.  CVia  152,  93  N.  Y. 
532,  45  Am.  Rep.  268. 

When  compensation  is  demanded  of  a 
railrcjad  company  for  damages  to  goods 
transported,  and  the  demand  is  refused,  on 
the  ground  that  the  goods  weie  carried  at 
the  "owners  risk,"  this  is  a  circumstance 
from  which  the  jury  may  infer  a  waiver  ol 
all  other  grounds  of  defense,  and  an  admis< 
sion  that  the  goods  were  damaged  while  in 
possession  of  the  carrier.  South  iS*  A'.  Ala. 
R.  Co.  v.  Wilson,  27  Am.  6-  Eni,^.  R.  Cas.  41, 
78  Ala.  587. 

4((0.  Contributory  iiOKliKvnve  of 
sliippcr— Wlivii  vnrrier'H  nvKliK<'ii*'e 
for  jury.— Where  plaintiff  has  agreed  to 
cover  cotton  with  a  tarpaulin  and  to  send  a 
man  along  to  pat  out  fires,  the  railroad  is 
not  I  ound  to  abandon  the  contract  or  give 
notic;  to  the  plaintiff  before  carrying  it  out, 
uptm  his  failure  to  perform  his  patt  of  the 
contract,  but  may  transport  the  j^oods  as 
agreed  without  incurring  liability  for  their 
loss  caused  by  plaintiff's  brea<-li  of  contract. 
Pur  III  I  v.  Southern  E.xp.  Co.,  34  Ca.  315. 

Under  an  express  contract  for  the  ship- 
ment of  cotton,  whereby  the  shipfier  is  to 
send  a  man  along  to  protect  it  from  fire, 
though  the  carrier  will  be  liable  for  negli- 
gence, it  is  a  question  to  be  submitted  to 
the  jury  whether  the  destruction  of  the 
goods  was  caused  by  negligence  of  the  road 
or  in  consequence  of  the  failure  of  plaintiff 
to  send  the  man  as  agreed.  Southern  E.xp. 
Cc.  v.  Pure  ell,  37  Ga.  103. 

401.  Limiting  liobility  to  nniount 
losN   tliaii  tr\w   vnlur  ol   RoodM.*— A 

*  Validity  of  stipulations  limiting  rarrier'c 
liability  to  particular  .inuniiit.  AKrcetl  valu- 
.Mions,  sep  notes.  45  Am.  &  Eng.  R.  Cas.  319;  21 
Id.  ()i:  18  Id.  611. 

Power  of  common  carrier  to  limit  liability,  in 
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common  carrier  cannot  avoid  payment  of 
full  (lama^us  to  property  which  he  has 
uii(lertal<en  to  transport  by  showing  a  spe- 
cial contract  limiting  in  advance  his  liability 
to  an  amou!;t  l'-^"*  thnn  the  real  loss  sus- 
tained by  the  shipper.  C/iutit;o,  S/.  L.  &' 
N.  O.  A'.  Co.  V.  j-l6i-/s,  21  ^h/i.  &^  l-lng.  K.  Ctis. 
105,  60  A//ss.  10:7. 

A  common  carrier  cannot  stipulate  for 
immunity  from  lialjiliiy  for  goods  lost  or  in- 
jured through  the  negligence  or  bad  faith  of 
his  own  servants,  nor  limit  his  liability  to  a 
fixed  sum,  irrespective  of  the  value  of  the 
goods;  a  clause  limiting  his  liability  to 
"  $5.(X)  per  100  lbs.,"  without  regard  to  the 
value  of  the  goods,  is  both  unreasonable  and 
arbitrary,  and  is  not  binding  on  the  shipper. 
(Itwjif/a  Piu:  A'.  Co.  v.  ilughart,  90  Ala.  ,6, 
8 So.  Rep.  62. — Ai'PKoviNd  Alabama  G.  S.  R. 
Co.  7>.  Litilc,  71  Ala. 61 1.  Disi  iNCUi.sHlNc; 
South  &  N.  Ala.  K.  Co.  v.  Hcplein.  56  /\la. 
368 ;  Central  U.  Co.  7/.  Smiihu,  15  .Ala.  47. 

Under  a  bill  of  lading  providing  that  "in 
consideration  of  rates  inserted  it  is  agreed 
tli.it  in  case  of  loss  or  damage  the  same 
shall  be  adjusted  at  a  valuation  of  twenty 
(I  liars  per  barrel,"  the  company  was  .  .; 
cx'i  '()tcd  from  paying  the  full  value  of  the 
g<);«is  where  the  loss  was  by  its  own  negli- 
gciicc-  Alabama  G.  S.  A'.  Co.  v.  Little,  12 
Am.  &■  Eng.  R.  Cas.  37,  71  Ala.  611. 

Tlic  vords  "  liquor  carried  at  val.  $20  per 
bbi."  stamped  upon  the  face  of  a  receipt,  if 
tLey  can  be  construed  into  a  contract  to 
lii  wt  the  liability  of  the  carrier  to  the  sum 
of  820  in  case  of  loss,  must  be  so  construed 
as  to  limit  .such  liability  only  in  case  of  loss 
without  fault  of  the  carrier,  lilack  v.  Good- 
rich Transp.  Co.,  55  Wis.  319.  13  A^.  W. 
Rep.  244, 42  /im.  Rtp.  713. 

402.  LiiiiitiiiK  <laiiia{j:<'>s  to  market 
valiit!  at  time  and  placvot'sliiimuMit. 
— While  it  is  not  competent  for  a  coenmon 
carrier  to  contract  again.st  liability  for  dam- 
ages for  its  own  negligence,  it  is  competent 
for  it  to  enter  into  a  special  contract  with 
the  shipper,  providing  that  the  standard  of 
damages  should  be  the  value  of  the  goods 
shipped  at.  the  place  and  time  of  shipment. 
But  such  a  contract  will  be  restrained  by  in- 


case of  loss  or  injury,  to  amount  less  than  real 
injury,  see  nolo,  23  Am.  St.  Rkp,  593. 

Effort  upon  carrier's  lial)ility  of  statements  in 
bill  of  ladintj  as  to  value  of  goods,  see  note  30 
Am.  &  Enc.  R.  Cas.  ist. 

Carrier's  power  to  limit  amount  of  tial)ility  in 
cases  of  negligence,  see  note,  14  L.  R.  A.  433. 


terpretalion  merely  to  fix  the  market  value 
by  the  standard  of  which  any  general  dam- 
ages should  be  measured.  Rogan  v.  Wa- 
bash R.  Co.,  51  Mo.  App.  665. — Kevikwino 
McFaddeii  v.  Missouri  Pac.  K.  Co.,  92  Mo. 
343;  Brown  v.  Wabash,  St.  L.  &  P,  R.  Co., 
18  Mo.  App.  568. 

408.  Im  varryiiiK  cotton  on  open 
earn  nu(;liy:uiiee  per  8e?— Whether  the 
special  contract  of  a  railroad  company  with 
a  shipper  for  the  carriage  of  cotton  on  open 
or  flat  cars  is  a  contract  against  the  negli- 
gence of  the  carrier,  on  the  theory  that 
such  mode  of  transporting  cotton  is  per  se 
negligence,  and  may  on  that  ground  be 
avoided  by  the  shipper  who  sustains  a  loss 
of  cotton  thus  being  transported,  qutcre. 
Chicago,  St.  L.  <S~»  A^.  O.  R.  Co.  v.  A/oss,  21 
Af».  &^  /i"  •".  R.  Cas.  98,  60  A/iss.  1003. 

404.  Exemption  IVoni  iu>Kl<K<>n(>c 
of  faptaiii  and  crew  of  a  vessel.— A 
special  contract  for  the  carriage  of  goods 
partly  by  railway  and  partly  by  sea,  exempt- 
ing the  company  from  liability  for  the  neg- 
ligence of  the  captain  and  crew  of  the 
steamer,  is  unreasonable  and  void  i  nder 
section  7  of  tl-.e  fiailway  and  Canal  T  '•aflic 
Act  (through  the  operation  of  31  -%  32  Vict. 
c.  119,  §  16,  and  34  &  35  Vict.  c.  78,  §  12). 
Afoore  v.  Alidlaiui  R.  Co.,  9  //•.  A'.  C.  L.  20. 
See  Moore  v.  Alidland  R.  Co.,  8  //-.  A'.  C.  L. 
232. 

405.  If  cxtMnptioiiM  exist,  mere 
proof  «»flo.ss  does  not  raise  presuinp- 
ti«>ii  of  ne^Iigenec— A  common  carrier 
may,  by  special  contract,  limit  his  common- 
law  liability  as  an  insurer  for  damages  not 
occasioned  by  his  own  negligence.  Fire 
which  does  not  occur  throu|.;h  the  carrier's 
fault  is  a  casualty  against  wliich  he  may 
exonerate  himself  from  responsibility  by 
contract  with  the  shipper.  Whether  or  not 
the  carrier  was  guilty  of  negligence  is  a 
fact  for  the  jury.  Negligence  cannot  be  in- 
ferretl  from  the  mere  fact  that  the  fire  oc- 
curred while  the  goods  were  in  the  carriers 
possession  and  in  transit,  when  there  is  a 
contract  exempting  the  carrier  from  liability 
as  an  insurer.  Indianapolis,  D.  &*  W.  R. 
Co.  V.  Forsythe,  4  Ind.  App.  326,  29  A'.  K. 
Rep.  .138. 

Where  a  railroad  company,  being  unpro- 
vided with  the  means  of  arresting  sparks 
("spark-arresters")  gave  notice  that  it  would 
transport  cotton  at  half  rates,  in  case  it 
were  relieved  from  risk  as  to  fire,  and  there- 
upon an  agent  of  the  owner  (wlio,  besides, 
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Iiad  a  special  understanding  with  the  com- 
pany to  tlie  same  effect  as  regards  fire  risks) 
shipped  coiton  upon  the  road  at  half  rates 
— held,  that  bare  proof  of  destruction  by  fire 
wiiilst  being  transported  by  the  company 
would  not  entitle  the  owner  to  recover  dam- 
aj;es  for  such  loss.  Smith  v.  North  Carolina 
K.  Co..  64  A'.  Car.  235. 

•l-UO.  Fuiliiit;  to  account  for  8:oo(1h 
raiHCM  n  prcHiiinptioii  of  ii«>t;li|;«ii<'e. 
—Where  goods  are  lost  or  injured  while  in 
the  custody  of  a  carrier,  under  a  special 
contract,  and  he  gives  no  account  of  how  it 
occurs,  a  presumption  of  negligence  arises, 
and  he  will  be  liable  for  the  full  value  of 
the  goods.  A»iirica>.  Exp.  Co.  v.  Sands,  55 
Pa.  St.  140. 

In  action  brought  for  t!ie  non-delivery  of 
sawn  lumber  (ieliv^red  to  defendants,  a  rail- 
way, t(j  be  carried,  I'efenflants  pleaded  a  con- 
dition inflorscd  on  the  shipping  bill :  "  That 
the  company  will  not  be  responsil)lc  for  any 
(icllc  iency  in  weight  or  measure  of  grain,  in 
baj^s  or  in  bulk,  nor  for  the  loss  or  defi- 
ciency in  the  weight  or  measure  of  grain, 
in  bags  or  in  bulk,  nor  for  loss  or  deficiency 
in  the  weight,  number,  or  measure  of  lum- 
ber, coal,  or  iron  of  any  kind  carried  by  the 
car-load."  The  '  vidence  showed  that  the 
lumber  was  loaded  at  P.  and  that  a  portion 
of  it  was  not  delivered  at  R.  Tlicre  was 
no  evidence  as  to  how  the  loss  occurred. 
Held:  (I)  thai  by  the  statute  43  Vict.  c.  9,  § 
2|;,  ),  defendants  were  precluded  from  set- 
ting up  the  indorsed  condition  when  a  loss 
is  <  harjjcd  as  happening  through  their  own 
negligence;  (2)  that  in  the  absence  of  evi- 
dence, the  non-delivery  might  be  a.ssumcd 
to  have  arisen  from  misdelivery  to  some 
otlirr  person,  or  from  the  actual  use  of  the 
property  by  dt  fendanis  for  their  own  pur- 
poses, in  which  cases  the  condition  would 
he  no  protection.  Henry  v.  Canadian  I'ac. 
K.  Co.,  I  Man.  210. 

4((7.  Kiinlcn  Imoii  carrier  to  mIiow 
a  llniit<Ml  ISablllty.— The  burden  of  proof 
of  showing  a  contract  by  which  the  com- 
mon l.iw  liability  of  the  carrier  is  limited  is 
upon  the  carrier,  which  must  be  proven, 
like  any  other  (act,  by  pertinent  evidence. 
/fVv/,/;/  Transp.  Co.  v.  Xnvhall,  24  /ll.:^(^(>. 

44tH.  Itiird4>n  is  on  carrier  to  nIiow 
a  loHH  witiiiii  111*'  cxof|it<'<l  (*aiis«>.  - 
A  common  carrier  is  bound  to  make  safe 
(Iclivcrv  of  all  goods  intrusted  to  its  car- 
ria^'c,  unless  lf)st  by  the  act  of  God  f)r  the 
puMic  enemy,  but  he  may  exempt  himself 
2  D.  R.  D.— 12. 


by  special  contract,  except  for  negligence. 
And  the  burden  of  proof  is  on  the  carrier 
to  show  a  loss  from  an  excepted  cause. 
W'allingford  v.  Columbia  &*  C.  A'.  Co.,  30 
.^Im.  (S-  Eng.  A'.  Ca.s.  40,  26  So.  Car.  258,  2 
i".  /i.  A'fp.  19.— DisTlNGl'isHiNC  Glenni/, 
Columbia  &  0.  K.  Co.,  21  So.  Car.  466. — 
Al'l'l.iKD  IN  Slater  v.  South  Carolina  R. 
Co. ,  29  So.  Car.  96,  6  S.  E.  Rep.  936. — lialti- 
more  Sf  O.  A'.  Co.  v.  lirady,  32  Md.  333. 
Shriver  v.  Sioux  City  &•  St.  /'.  K.  Co.,  24 
A/inn.  506.— Following  Swindler  ?>.  Mil- 
lard, 2  Rich.  (So.  Car.)  286;  Baker  t>.  Mrin- 
son,  9  Rich.  (So.  Car.)  201  ;  Davidson  v. 
Graham,  2  Ohio  St.  131  ;  Graham  t.  Davis, 
4  Ohio  St.  362  ;  Whitesides  7'.  Ru.sscll,  8 
Watts  &  S.  (Pa.)  44.  Not  following 
Harris  7>.  Packwood,  3  Taunt.  264;  Marsh 
V.  Home,  5  B.  &  C.  322 ;  French  1'.  Buffalo, 
N.  Y.  &  E.  R.  Co.,  4  Keyes  (N.  Y.)  108 ;  Sager 
7/.  Portsmouth,  S.  &  P.  &  E,  R.  Co.,  31  Me. 
228;  Kallman  7k  United  Stales  Exp.  Co.,  3 
Kan.  205.— FoLLoWKi)  in  Hull  7'.  Chicago, 
St.  P..  M.  &  O.  R.  Co.,  40  Am.  &  Eng.  R. 
Cas.  104,  41  Minn.  510,  5  L.  R.  A.  587,  43  N. 
W.  Rep.  391. 

The  burden  is  on  him,  not  only  to  estiib- 
!ish  the  special  aj;recment  limiting  such 
lial)ility,  but  also  to  show  that  the  loss  falls 
within  the  terms  of  such  agreement,  and 
that  it  was  occasioned  wilhoui  fault  or  neg- 
lect on  his  part.  Claim's  v.  i'nion  /'.  G^  I. 
Co.,  28  Ohio  St.  41S,  14  ./;;/.  Ky.  A'.p.  158.— 
Foi.l.owiNi;  Union  IIxp.  Co.  t'.  (ir.diam,  26 
Ohio  St.  595;  United  States  ICxp.  Co.  v. 
H.ukmaii,  28  Ohio  St.  144.^ — .Southern  E.xp. 
Co.  V.  Moon,  39  Miss.  822. — yioiKD  IN 
Kirby  v.  Adams  Exp.  Co.,  2  Mo.  A  pp.  369. 

Goods  were  shipped  from  New  York  for 
a  point  in  Wisconsin,  to  be  carried  to  Buf- 
falo, N.  Y.,  by  rail  and  thence  by  vessel  on 
the  lakes,  the  owner  assuming  the  liskof 
lake  navigation.  The  goods  were  twelve  or 
thirteen  days  in  reaching  Bulfalo,  the  usual 
time  being  three  days,  and  were  destroyed 
by  a  wreck  soon  after  the  lake  voyage  com- 
menced The  shipment  was  in  November, 
when  the  dangers  of  lake  navigation  b\  ap- 
proaciiing  cold  weather  increased  rapidly. 
Held,  th.'it  the  unreasonable  delay  in  ship- 
ping 10  ButTalo  was /;/>//(ry',/(/('  evidence 
of  negli;.;('iice.  <-astiiig  the  hiirdcn  of  prcir>f 
upon  the  carrier  to  show  that  the  loss  w...-. 
within  the  terms  of  the  Cf)ntract.  Eahey 
V.  Sort  hern  7'ransp.  Co.,  15  /fV.v.  129. —  Ex- 
IM.AINKI)  IN  Delroii  &  M.  R.  Co.  7-.  Farmers" 
Bank,  20  Wis.  122. 
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409.  Biirtlcn  on  carrier  to  oHtab- 
litili  contract,  and  to  show  that  Iomh 
wuswitliiii  excepted  caiiHt*.— If  a  car- 
rier claims  tlial  goods  were  shipped  under 
a  spcciiil  CDiuract,  cxceptin^i  oilier  risivs 
and  perils  tiiaii  tiiose  oxce|)ted  at  common 
law,  it  is  'or  iiim  to  establish  the  contract 
and  show  that  the  risk  or  loss  was  excepted 
hy  such  contract.  W'itthij;  v.  St.  I.ouis  &* 
S.  F.  R.  Co.,  28  A/o.  App.  103.— yi;oriN(; 
Read  V.  St.  Louis,  K.  C.  &  N.  K.  Co..  (^ 
Mo.  206. -Ouoi  i;i)  IN  Terrc  Hauie  iSt  L.  R. 
Co.  7'.  Sher^vood,  132  Ind.  129.  Kkvikwko 
IN  l'"lyiin  z.  St.  Louis  &  S.  F.  K.  Co.,  43 
Mo.  Ajjp.  424. 

•I-70.  (Carrier  niiiHt  nIiow  (liat  Iosh 
was  witliiii  excepted  eaiise,  and 
witliout  neKll«:enee. — Where  a  common 
carrier  limits  liis  liability  hy  s|)ecial  con- 
tract, the  onus  is  on  him  of  showing:;  not 
oidy  that  the  cause  of  the  loss  is  williiii  the 
terms  of  tlie  exception,  but  also  that  there 
was  no  negligimce.  linker  v.  lirinsoii,  9 
Rich.  (So.  Car.)  201. — Foi.l.oWKU  IN  Shriver 
V.  Sioux  City  «S  St.  P.  R.  Co.,  24  Minn.  506. 

A  common  earner  relying  on  an  exemp- 
tion from  liability  for  loss  by  fire  of  goods 
delivered  to  it  for  carriage  must  show  that 
the  goods  were  destroyed  by  fire  and  that 
such  loss  was  without  fault  on  its  part ;  and 
where  the  proof  shows  that  the  goods  were 
delivered  to  the  carrier,  16  and  40 hours  be- 
fore their  destruction,  and  fails  to  show 
that  it  could  not  have  forwarded  them  be- 
fore the  fire,  the  plaiiitilT  is  entitled  to  re- 
c<iver.  I.ouis7>:lli'  &*  N.  R.  Co.  v.  Touart, 
97  Ala.  514.  II  .S'('.  Ri'p.  756. 

In  an  action  against  a  carrier  upon  a  bill 
of  lading  containing  an  exception  of  the 
dangers  of  the  river  navigation  and  inevita- 
ble accidents,  after  the  non-delivery  of  the 
goods  is  shown  the  burden  of  proof  is  upon 
the  carrier  to  show  not  only  a  loss  within 
the  terms  of  the  excciUion,  but  also  that 
proper  care  and  skill  were  exercised  lo  prt;- 
vent  it.  Ciraltam  v.  Davia.  4  Ohio  St.  362. 
— Nor  Ktu.i.owKi)  IN  Witting  v.  St.  Louis 
&  S.  F.  R.  Co.,  101  Mo.  638. 

471.  ('arrier  ninst  hIiow  due  cart;, 
or  laek  of  iiflH:liir<'<M'e.  —  Where  bv 
special  contract  the  liability  of  a  common 
carrier  of  goods  is  limited  '  loss  or  injury 
through  his  negligrn.  e,  the  carrier  must,  to 
excuse  himself,  after  loss  <'  injury  is 
proved,  show  that  it  ocriirred  from  <M)nie 
cause  other  than  his  ne).:ligcn(ir.  He  must 
show    there    ^a&    no    negligence    041     liist 


part.  Hull  V.  Chiiago,  St.  P.,  M.  &>  O.  R. 
Co.,  40 /////.  (S>»  l'->i,4.  R-  Cas.  104,  41  Minn. 
510.  5  /..  R.  A.  587,  43  X.  ;/'.  R,p.  391.— 
Foi.LowiNc;  Shriver  7'.  Sioux  City  iV  St.  I*. 
R.  Co.,  24  Minn.  506.—  yuoiKD  in  Terrc 
Haute  &  L.  R.  Co. 7'.  Sherwood,  132  Ind.  129. 
—Kftchum  V.  Amcriian  Merchants'  Union 
Exp.  Co.,  52  Mo.  390.  — Following  Levering 
7'.  Union  T.  &  I.  Co.,  42  Mo.  88;  Wolf  v. 
American  Kxp.  Co.,  43  Mo.  421. —  F(ji.- 
i.owKi)  IN  Lujjc  7'.  Atlantic  &  V.  R.  Co.,  3 
Mo.  App.  77.  OvKKKL'l.Ki)  IN  Witting  7'. 
St.  Louis  &  S.  F.  R.  Co.,  101  Mo.  638.— 
Drill'  V.  Reil  Line  Transit  Co.,  3  Mo.  App. 
495. — Dl.sriNC.UI.sillNd  Owens  7/.  Hannibal 

&  St.    J.     R.  Co.,    58    Mo.    386.       FOI. LOWING 

Kirby  v.  Adams  Fxp.  Co.,  2  Mo.  App. 
369.  RixoNcii.iNo  Read  v.  St.  Loui.s,  K. 
C.  &  N.  R.  Co.,  60  Mo.  199. —  Union  Kxp. 
Co.  V.  Graham,  26  Ohio  St.  595.— F<)l.l.owi;i> 
IN  United  States  Fxp.  Co.  v.  Mackman,  28 
Ohio  St.  144;  (jain(!S  7/.  Union  T.  A  1.  Co., 
28  Ohio  St.  418;  Haliin^orc  &  O.  R.  Co.  7>. 
Campbell,  36  Ohio  St.  647.  Not  kol- 
l.tnvKU  IN  Witting  v.  St.  Louis  &  S.  F.  R. 
Co.,  101  Mo.  638. 

The  duty  of  the  carrier  to  prove  the  ab- 
sence of  negligence  on  iiis  pari  arises  from 
the  terms  <jf  the  coniracf  from  the  charac- 
ter of  his  occupuiion,  and  from  the  rule  of 
evidence  miuiring  the  facts  to  be  proven 
by  that  jvirty  in  whose  knowledge  they  pe- 
culiarly lie.  Chicago,  St.  I..  &>  A'.  (>.  A'.  Co. 
V.  .Moss,  21  /Im.  «S^  A«jf.  R.  Cas.  98,60  Miss. 
1003. —yuoi  INC.  Lamb  7^.  Camden  iSi  A.  R. 
Co.,  46  N.  Y.  271;  Y»)rk  Mfg.  Co.  v.  Illinois 
C.  R.  Co.,  3  Wall.  (U.S.)  io7.--N<.r  Koi,- 
I.OWKU  IN  Witting  V.  St.  Louis  &  S.  F.  R. 
Co..  101  Mo.  638. 

Although  the  contract  of  affreightment 
contains  a  clause  relieving  the  carriei  from 
loss  by  fire,  he  is  not  thereby  exempted 
from  the  use  of  proper  care  for  the  safety 
of  the  goods  while  in  his  possession  to  be 
forwarded.  It  is  his  duty  tt)  keep  ihem, 
while  in  his  hands  awaiting  reshipmeiu,  in 
>  safe  and  proper  place  ;  anil  the  burden  of 
picjof  is  on  him  to  show  that  he  li;is  done 
so,  alihough  the  lire  originated,  without  his 
fault,  in  adjacent  jiroperly  over  which  he 
had  no  control,  and  although  he  made  all 
reasonable  elTorts  after  it  originated  lo  pre- 
vent it  from  extending  to  the  goo<is  de- 
stroyed. /■>/'(•  R.  Co.  v.  Locku'ood,  28  Ohio 
St.  358,  \\A»n.  Ry.  Rep.  143.— Foi.l.owiNii 
(jaines  V.  Union  T.  &  I.  Co.,  28  Ohio  Si  418. 

Fire  cannot  be  considered,  in   itself,  an 
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unavoidable  danger;  and  in  case  of  loss 
from  that  cause,  the  defendant  is  bound  to 
show  tile  orijjin  or  cause  of  the  fire,  to  bring 
himself  within  the  exception ;  otherwise 
the  presumption  is,  it  might  have  been 
avoided  by  proper  care.  Union  Miit.  Ins. 
Co.  v.  Imhtinapo/is  &•  C.  K.  Co.,  i  Disney 
{O/iio)  4.S0. 

A  cciiain  number  of  bales  of  cotton  were 
delivLTcd  to  ,\  railroad  C(jmpany  for  trans- 
portation and  a  receipt  (^iven,  in  the  nature 
uf  a  bill  of  lading,  whicli  liad  stamped  u|)on 
it  ilie  words  •at  owntr's  ri>k  of  lire."  The 
C'ltton  was  destroyed  by  lire  in  the  course 
of  its  transit  in  one  of  tlie  company's  cars. 
In  an  aciifjn  to  recover  the  value  of  tlie 
cotton— //(•/(/,  that  the  burden  of  proof  was 
on  the  company  to  show  that  tiie  cotton 
was  not  lost  by  reason  of  any  want  of  care, 
skill,  and  dilif;i-nce  on  its  part;  and  if  tlic 
loss  was  occasioned  by  the  negligence  of  the 
conii)any's  a;;ents,  or  was  burned  by  reason 
of  the  insullK  iency  of  the  car,  in  not  being 
close  and  tight,  then  the  company  was  lia- 
ble. I.ivirint^  \.  Union  T.  &'/.Co.,  ^2  J/o. 
88.— Ovr.RKUi.Ki*  IN  Witting!/.  St.  Louis  & 
S.  F.  R.  Co..  101  Mo.  638. 

472.  WIm'ii  pliiiiitill'  iiiiiHt  afllriiia- 
tiv«'ly  hIiow  r.<'KliK<'i><^'«  <>■>  part  of 
i'jirrliT.— When,  by  contract,  a  common 
carrier  is  exempted  from  liability  for  loss 
occurring  by  fire,  the  owner  of  goods  lost 
by  lire  in  the  transit  must  affirmatively 
prove  that  the  loss  was  the  result  of  negli- 
gence of  the  carrier  or  his  agents,  before  he 
cii'i  recover,  /.////c  A'oU;  M.  A'.  ^  T.  K.  Co. 
■-:  'onoran,  18  ^/w.  »S^  Awji,'^.  A'.  Cas.  602,  40 
./••/  ',5.  — Foi.i.owiNc;  Little  Rock,  M.  R. 
<S:  r.  R.  Co.  7>.  Talbot.  39  Ark.  523.— /.///A- 
AWi\  M.  A'.  «S-  r.  A'.  Co.  V.  Ta/h>/,  18  yhn. 
a1^  /•.>/!,'.  A'.  Cas.  598.  39  Ari:  523.— FoL- 
i.Dwr.i.  IN  Little  Rock.  M.  R.  &  T.  R.  Co.?'. 
Corcoran,  18  Am.  &  Fng.  R.  Cas.  602,  40 
•Ark.  375;  Wilting  v.  St.  Louis  iS:  S.  F.  R. 
Co.,  lor  Mo.  638.— ^Vi^<7-  v.  Porl:imoutlt  S. 
«1~  /'.  <:-  E.  A'.  Ci>.,  31  .U<:  228.  U'ifti.i^  v. 
St.  Louis  &•  S.  J''.  A'.  Co.,  28  .l/<j.  A/>/>.  103. 
-Following  Hed  v.  St,  Louis,  L  M.  &  S. 
R.  Co.,  16  Mo.  .\pp.  363.  yuoTlNi;  Read 
'.'.  St.  Louis.  K.  C.  &  N  R.  Co..  f>o  Mo.  206, 
RKViK.wiNd  D.ivis  V.  Wabash.  St.  L.  A  I', 
k  Co.,  Sy  Mo.  340;  Faridiam  ?'.  Camden  & 
A.  R,  Co  ,  55  I'a.  St.  53;  American  Fxp,  Co, 
V.  I'iikins.  42  ill.  4O1  ;  Dorr  7'.  New  Jersey 
S.  Nav.  Co..  II  N.  Y.  485;  Nelson  r.  Hudson 
River  R.  Co..  48  N.  Y  498,  K.ttv.  Atchison, 
T.  &  S.  F.  R.  Co..  32  Kan.  263. 


Where  there  is  proof  of  the  fact  of  the  in- 
jury and  the  inaniier  of  its  occurrence  in 
circumstances  which  did  not  iutport  negli- 
gence (jn  the  part  of  the  c.iirii  r,  ilieie  is  no 
liability  of  the  carrier,  wliose  contract  was 
for  a  limited  liability  (inly,  except  upon 
proof  of  negligence  as  an  inducing  cause  of 
tlie  iiijuiy;  and  the  burden  of  making  such 
proof  is  upon  the  plaintilf,  /inr/,-  \.  I\nn- 
sjhuiniii  J\.Co.,\so  /'.i..S/.  170,24  . ///. /W/.678. 

47:<.  AtHoi*  loss  is  .shown  to  bo 
within  (>x<>r|»l4'(l  <-aii,s<*,  IninitMi  is 
siiif'tiMl  to  pliiiiitin'  to  sliow  iM>g:li- 
tfi'licu'.— Where  a  common  ciinier  is  stied 
for  the  loss  of  goods,  it  is  sullicient  for 
plaintilT  in  the  first  instance  to  jirove  a  fle- 
livery  to  the  carrier  and  :t  los-^.  If  the  car- 
rier then  sets  \\\m\  special  contnict,  limit  ing 
its  liability,  the  i)urden  is  on  it  to  prove 
that  the  loss  occurred  through  causes  from 
which  it  was  relievcfl  by  the  contract;  but 
the  carrier  is  not  required  to  prove  alhrma- 
tively  that  it  was  not  guilty  of  negligence. 
Proof  of  negligence  must  come  from  the 
plaintilT;  but  it  is  sufficient  to  show  negli- 
gence to  prove  that  the  loss  would  not  have 
occurred  by  the  exercise  of  reasonable  skill 
and  care.  Ki-aii  v.  St.  Louis,  A'.  C.  ir-A'.  A\ 
Co.,  60  A/o.  199.  9  .7w.  Ay.  AV/.  201.— Foi,. 
l.t)Wi;i)  IN  Witting  ?'.  St.  Louis  A  S.  F.  R. 
Co..  101  Mo.  638.  yuoTKi)  IN  Witling  v. 
St.  Louis  Si  S.  F.  R.  Co.,  28  Mo.  App.  103. 
— Mitih.lls.  United  Stat. s  E.xp.  Co.,.\U  lo-.i-n 
214.  Witting  V.  St.  J.ouis  &■>  S.  I'.  A\  Co.. 
45  Am.  &*  Eng.  A'.  CVi.v.  369,  101  Mo.  031,  i.|. 
.S".  IV.  Rfp.  743.— Ai'PRDViNt;  Read  v.  St. 
Louis,  K.  C.  &  N.  R.  Co.,  60  Mo.  199.  F'oi.- 
L()W!\(;  Lamb  v.  Camden  &  A.  R.  k  T. 
Co.,  46  N.  Y.  271;  Whitworth  v.  Frie  R. 
Co..  87  N.  Y.  413;  Farnham  v.  Camden 
iS:  A.  R.  Co.,  55  Pa.  St.  53:  Patterson  v. 
Clyde,  67  Pa.  St.  500 ;  Little  Rock,  M.  R.  & 
T.  R.  Co.  V.  Talbot,  39  Ark.  526  ;  Memphis 
&  C.  R.  Co.  V.  Reeves.  10  Wall.  (U.  S.)  17O. 
Not  following  Lrown  v.  Adams  Fxp. 
Co.,  15  W.  Va.  812  ;  Berry  v.  Cooper,  28  (ia. 
543;  Chic.igo,  St.  L.  &  N.  O.  R.  Co.  v. 
Mo.ss,  60  Miss.  1003,  45  Am.  Rep.  428;  dra- 
ham  V.  Davis,  4  Oliio  St.  362;  Uuicjii  IC.xp. 
Co.  V.  (iiaham.  26  Ohio  St.  595.  Ovi.u- 
RUi.lNG  Levering  v.  Lhiioii  T.  &  I.  Co.,  42 
Mo.  89;  Ketchum  v.  American  Merchants' 
Union  Exp.  Co.,  52  Mo.  390,— Rkvii.wi.h  in 
Hancc  v.  Pad  fie  Exp.  Co.,  48  Mo.  App.  179. 
—Heil  v.  .St.  Louis,  I.  M.  &^  S.  A".  Co..  16 
Mo.  App.  363.  Te.vas  <S-  /'.  A'.  Co.  v.  Morse, 
I  Tex.  App.  {Civ.  Cas.)  179. 
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Goods  which  were  carried  under  a  bill  of 
lading  limitinij  the  carrier's  liability  were 
carried  to  the  place  of  destination  and  put 
in  a  shed  on  the  carrier's  wharf,  where  four 
watchmen  were  employed.  While  there,  a 
fire,  from  an  unknown  cause,  broke  out  in  a 
steamboat  lyinj{  near  the  wharf,  while  the 
boat  was  fully  manned,  which  destroyed  the 
goods  in  the  shed.  J/M,  that  this  proof, 
coming  from  tlic  company,  was  sufficient  to 
prima  facie  relieve  it  from  negligence,  and 
to  cast  the  burdLMi  on  the  plaintifT  to  show 
negligence.  Farnham  v.  Camden  &^  A.  R. 
Co.,  55  Pa.  S/.  53.  — Foi.LOWKl)  IN  Wilting 
7'.  St.  Louis  &  S.  F.  R.  Co.,  101  Mo.  638; 
Colton  V.  Cleveland  &  P.  R.  Co.,  67  Pa.  St. 
211.  QuoTKi)  IN  Virginia  &  T.  R.  Co.  v. 
Sayers,  26  Gratt.  (Va.)  328.  Rkvikwk.d  in 
Witting  V.  St.  Louis  &  S.  F.  R.  Co.,  28  Mo. 
A  pp.  103. 

c.  Authorities  Holding  that  Carrier  May 
Contract  Against  Negligence. 

474.  General  rule  in  Eiit^laiid  and 
the  United  States.'*'— It  is  well  settled 
that  common  carriers  may  stipulate  for  a 
less  degree  of  responsibility  than  the  com- 
mon law  imposes;  and  courts  differ  now 
only  as  to  the  extent  to  which,  under  such 
stipulations,  public  policy  will  allow  the 
stringency  of  the  ancient  rule  to  be  relaxed. 
Camp  V.  Hartford  &•  N.  V.  Steamboat  Co., 
43  Conn.  333. 

The  English  courts  hold  that  carriers 
may  stipulate  for  entire  exemption  from  re- 
sponsibility, even  for  their  own  negligence. 
Camp  V.  Hartford  <&*  A'.  Y.  Steamboat  Co., 
43  Conn.  333. 

The  American  courts  generally  hold,  in 
view  of  the  disadvantage  under  which  the 
consignor  generally  deals  with  the  carrier, 
that  they  will  reserve  the  right  to  pass  upon 
the  reasonableness  of  the  particular  contract 
as  made,  and  will  not  allow  the  carrier  to 
exempt  himself  by  special  contract  from 
the  consequences  of  his  own  negligence  or 
that  of  his  agents.  Camp  v.  Hartford  <S«» 
A'.  V.  Stfitniboat  Co.,  43  Conn.  333. 

The  carrier  and  shipper  may,  by  contract, 
limit  the  common-law  liability  of  the  carrier 
in  everything  not  trenching  on  the  require- 
ments of  a  just  public  policy;  and  in  some 
jurisdictions  these  special   contracts    may 

♦  Power  of  common  carriers  to  limit  their 
common-law  liability.  Authorities  arraoKed  by 
states,  see  note,  35  Am.&  Eng  R,  Cas.  672. 


extend  to  exemptions  of  the  carrier  and 
servants  from  their  own  negligence;  but  ir. 
Missouri  a  stipulation  of  exemption  for 
negligence  is  void  as  against  public  policy. 
J'otts  v.  IVabas/i,  St.  L.  &»  P.  A'.  Co.,  17  Mo. 
App.  394- 

13y  Va.  Code  1887,  §  1296,  no  agreement 
to  exempt  a  common  carrier  from  liability 
for  injury  or  loss  occasioned  by  his  own  neg- 
lect or  misconduct  shall  be  valid  ;  yet  the 
weight  of  authority  favors  the  proposition 
that  a  carrier  may,  by  special  agreement, 
fairly  made  in  consideration  of  a  reduced 
rate  of  transportation,  limit  his  liability  to  a 
certain  amount,  less  than  the  value  of  the 
property,  in  case  of  loss  or  damage  occur- 
ring thiough  his  negligence.  Richmoud  &* 
1).  R.  Co.  V.  Payne,  42  Am.  &*  ling.  R.  Cas. 
366,  86  /  Vi.  48 1,  10  \.  /;".  Rep.  749. 

The  English  rule  that,  in  cases  of  con- 
tract of  shipment  "at  the  owner's  risk,"  in 
general  terms,  the  question  of  diligence  and 
neglect  is  out  of  the  case,  and  that  the  car- 
rier or  bailee  is  wholly  absolved  from  all 
responsibility  whatever,  is  held  to  be  con- 
trary to  that  prevailing  in  American  courts, 
and  it  is,  therefore,  error  in  the  court  to  re- 
fuse to  instruct  the  jury  that,  if  they 
believed  the  contracts  for  transporting 
goods  were  special  contracts,  the  plain- 
tiff could  only  recover  under  such  special 
contracts;  and  that  if  they  believed  the 
goods  were  lost  by  fire,  and  that  the  carrier 
or  its  agents  and  servants  exercised  ordi- 
nary care  and  diligence  in  transporting 
them,  the  defendant  was  not  liable;  and 
that  if  they  believed  the  goods  were 
shipped  and  transported  under  special  con- 
tracts, and  that  they  were  lost  by  fire,  and 
that  the  carrier,  its  agents,  and  servants  ex- 
ercised such  care  as  a  prudent  man  would, 
as  to  his  own  goods,  in  protecting  them 
from  unforeseen  accident,  which  diligence 
and  care  could  not  guard  against,  the  plain- 
tiff could  not  recover.  Baltimore  (S-  O.  R. 
Co.  V.  Rat/ibone,  i   /r.  Trt.  87. 

475.  New  York  rale— No  exemp- 
tion by  {rencrnl  terni.s — A  carrier  may 
by  special  contract  exempt  itself  from  re- 
sponsibility for  a  loss  occurring  through  the 
fault,  negligence,  or  wilful  and  criminal  acts 
of  its  servants,  agents,  and  officers  other 
than  its  directors ;  but  it  cannot  do  so  by 
any  mere  general  words  in  its  usual  printed 
bills  of  lading  or  receipts.  Knell  v.  I'nited 
States  &'  n.  Steamship  Co.,  i  /.  &•  S.  (JV.  V.) 
423.    GhormUy  v.  Dinsmore,  igf.&'S.  (JV. 
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y'_)  196.— Following  Magnin  v.  Dinsmore, 
56  N.  Y.  168;  Mynard  v.  Syracuse,  B.  &  N. 
V.  H.Co.,  71  N.  Y.  180;  which  overrule  Hi'l- 
gerv.  Uiiisniore,  51  N.  Y.  166.— J'reti//ce  v. 
Ihiker,  49  liiirb.  {X.  J'.)  21, 

VVIieii:  goods  are  received  by  a  carrier  to 
lie  traiisporled  "  al  owner's  risk,"  it  is  not 
lial)le  for  a  loss  or  injury  unless  it  occurs 
tiirougli  gross  negligence.  It  is  not  enougli 
10  charge  the  carrier  to  prove  a  delivery  of 
the  gt)0(ls  to  it  and  a  loss  by  a  railroad  ac- 
cident, without  showing  what  causes  led  to 
the  accident.  I'reiuh  v.  Huffalo  is*  E.  A. 
Co.,  2  Al)h.  App.  Die.  {N,  V.)  196,  4  h'ljes 
108.— AriM.iKU  IN  McCalfrey  v.  Twenty- 
third  St.  K.  Co..  47  Hun  (N.  Y.)  404. 

470.  llliiMtrutioiis  of  New  York 
rilU'.-  Certain  quince  trees  intended  for 
transplanting,  were  shipped  with  a  provision 
in  the  contract  to  the  ellecl  that  the  carrier 
should  not  be  liable  for  <lainage  to  perish- 
able property  occasioned  by  delays  from 
any  cause,  or  change  of  weather,  or  loss  or 
injury  by  fire,  water,  heat,  or  cold.  //<•/</, 
that  the  carrier  was  not  liable  for  damage 
to  the  trees  caused  by  freezing,  though  the 
freezing  occurred  through  its  own  negli- 
gence. A'ii/ioliu  V.  Ni-w  I'lW'  C.  &*  H.  K. 
A'.  Co..  4  ////«  (iV.  )'.)  327,  6  7'.  <S-  f.  606.— 
Al'i'l.viNG  Cragin  v.  New  York  C.  R.  Co., 
51  N.  Y.  61. 

Goods  were  delivered  to  a  transportation 
company  and  carried  to  the  end  of  a  rail- 
road, where  they  were  to  be  delivered  to  a 
connecting  carrier  by  water.  They  were 
[ilaced  in  a  suitable  warehouseand  remained 
sonic  eight  days,  when  tliey  were  destroyed 
by  lire.  The  usual  course  of  business  was 
to  send  a  boat  to  such  |)lace  for  goods  once 
a  week,  or  once  every  two  weeks.  There 
was  no  agreement  that  the  goods  should  be 
forwarded  at  once,  or  within  any  given 
time.  //(/(/,  that  the  delay  was  not  un- 
reasonai)!e,  and  the  carrier,  having  limited 
its  liability,  was  not  liable.  Stcdman  v. 
Western  Transp.  Co.,  48  liarh.  {N.  V.)  97. — 
Distinguishing  Michaels  v.  New  York 
C.  R.  Co.,  30  N.  Y.  564. 

477.  When  New  York  rule  ap- 
plisxl  in  .suit  in  anotlier  state.— 
A  coniiact  for  the  carriage  of  goods  which 
contains  a  stipulation  releasing  the  carrier 
from  liability  for  damages  resulting  from 
his  negligence  will  be  enforced  in  an  action 
in  l^ennsylvania  according  to  the  law  of 
New  York,  if  it  was  made,  was  to  be  per- 
formed, and  the  alleged  breacli  occurred,  in 


New  York.  Fonpait^/i  v.  Delaware,  L.  &- 
\V.  R.  Co.,  40  .////.  ii*  lltii;.  R.  Cas.  78,  128 
l\i.  .S/.  217,  18  ////.  Rep.  503. 

Decisions  of  the  courts  of  one  state  upon 
the  commercial  or  any  other  branch  of  the 
common  law  prevailing  therein  areas  bind- 
ing upon  tlie  courts  of  another  state  as  are 
decisions  based  upon  statutes,  and  the  dis- 
tinction drawn  by  the  Unit<d  States  courts 
between  the  two  classes  of  decisions  is  un- 
tenable. I''orepiiuy;li  v.  Delaware,  I..  &*  W, 
R.  Co.,  40  Am.  (S-  A";/^^  /»'.  Cas.  78,  128  Pa. 
SI.  2X7,  18  ^//Z.  R<P-  503. 

478.  Illinois  rule.— Common  carri.rs 
may  contract  for  exemption  from  responsi- 
bility for  all  negligence  except  that  which 
is  gross.  C/iiiai^o,  li.  &*  A'.  R.  Co.  v.  Hawk, 
42  ///.  App.  322. 

470.  lOnKliMli  rule.— A  fish  merchant 
delivered  fish  to  a  railway  company  to  carry 
upon  a  signed  contract  relieving  the  com- 
pany as  to  all  fish  delivered  by  him  "  from 
all  liability  for  loss  or  damage  by  delay  in 
transit,  or  fn  m  whatever  other  cause 
arising."  in  con.iideration  of  the  rates  being 
one  filth  lower  than  where  no  such  under- 
taking was  granted,  the  contract  to  endure 
for  five  years.  The  servants  of  the  com- 
pany accepted  the  fish,  although  from  pres- 
sure of  business  they  could  not  carry  it  in 
time  for  the  intended  market,  and  the  fish 
lost  the  market.  Held,  that  upon  the  facts 
the  merchant  had  a  boua-fiile  option  to  send 
fish  at  a  rca.sonable  rate,  with  liability  on 
the  company  as  common  cairiers,  or  at  the 
lower  rate  upon  the  terms  of  the  contract ; 
that  the  contract  was  in  point  o'  fact  just 
and  reasonable,  within  the  Railway  and 
Canal  Trathc  Act  1854  (17  &  18  Vict.  c. 
31),  Si  7.  and  covered  the  delay,  and  that  the 
company  were  not  liable  for  the  loss.  Mail' 
Chester,  S.  &*  L.  R.  Co.  v.  J>ro7i>n,  16  A  in.  &* 
Kng.  R.  Cas.  174,/..  R.  8  //.  /..  CVj.v.  703  ; 
rc^nrsiiig  L.  R.  10  Q.   B.  J).  250 ;  ajfinii/nir 

6  Am.  &*  AV/i,--.  A'.  Cas.  481,  A.  R.  9  (9.  A'.  /A 
230.     .Millions  V.  Great  IVes/ern  R.  Co.,  18  C. 

R.  805,  26  A.  /.  C.  P.   25.— yUKSTIONKI)    IN 

Carton  v.  Bristol  &  E.  R.  Co.,  1  U.  &  S.  112, 

7  Jnr.  N.  S.  1234.  30  L.  J.  Q.  W.  273,  9  VV.  R. 
734. — lualv.  South  Deiion  R.  Co.,  ^  H.  &» 
C.  337.  12  H'.  A'.  1 1 15,  II  L.  T.  184;  a_^r/»- 
titg  5  /A  «S-  A'.  875,  29  L.  J.  Ex.  441,  8  W. 
A'.  651.  Lewis  V.  Gteat  Western  R.  Co.,  L. 
R.  3  Q.  P.  D.  195,  47  L.  J.  Q.  li.  D.  131, 
37  A.  T.  774,  26  W.  R.  255, 15  Am.Ry.  Rep. 
601. 

Where  a  company  enters  into  a  bona-fide 
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contract  to  ciirry  at  a  reduced  rate,  upon 
condition  that  it  slmll  be  rfS|K»nsil)le  only 
for  wilful  iniscondtict,  in  an  action  for  injury 
to  the  ^oods  carried  the  phiintilT  must 
prove  tliai  the  injury  was  caused  by  actual 
wilful  misconduct.  Urent  U'estirn  A".  Co. 
V.  Clenisler,  22  W.  A'.  72,  29  /..  T.  4:2. 

Where  a  railway  c(iinpany  carries  at  alter- 
native rates,  the  higher  rate  at  its  own  risk 
and  the  lower  rate  at  the  owner's  risk,  ex- 
cept from  liability  arising  from  the  wilful 
misconduct  of  the  company's  servants,  an 
injury  is  not  caused  by  such  misconduct 
where  the  company's  servants  pack  cheeses 
In  such  a  manner  that  during  their  transit 
they  are  dama(;cd,  if  the  servants  did  not 
know  that  damage  would  result  from  the 
manner  in  which  the  cheeses  were  packed. 
/.ftui'sw.  Grftit  IVfstftn  /»'.  Co.,  A.. A*.  3  Q. 
li.  /).  195.  47  A  /•  L>-  />'.  D.  isx,  Z7  L.  r. 
774.  26  /('.  A'.  255,  15  //;//.  Ay  AV/.  601. 

A  railway  conipany  is  not  relieved  from 
liability  for  delay  in  delivering  goods,  al- 
though they  were  carried  by  special  contract 
under  the  lower  rate  of  charge,  "  solely  at 
the  risk  of  the  sender,  with  the  exception 
that  the  company  shall  be  responsible  for 
any  wilful  act  or  wilfid  defaidt  of  the  com- 
pany or  their  servants,  if  proved.  Or  for 
fraud  or  theft  of  their  servants,  and  for 
collisions  of  trains  conveying  the  goods 
within  the  company's  limits.  Goliismith  v. 
Creat  Eastern  A'.  Co.,  44  L.  T.  181,  29  VV. 
A'.  651.  —  DlSTiN(:i;isHKi>  in  Stevens  v. 
Great  Western   K.  Co.,  52  L.  T.  324. 

4HO.  Caiiiuliiiii  rule.— Where  a  rail- 
way company  received  certain  plate  glass  to 
lie  carried  for  the  |)lainiilT,  who  signed  a 
paper,  p.irtly  written  and  partly  printed,  re- 
questing tlK'm  to  receive  it  upon  ilie  condi- 
tions indorsed,  which  provided  that  they 
woidd  not  l)e  responsible  for  daniat!;e  done 
to  any  china,  glass,  etc.,  etc.,  delivered  to 
them  for  carriage,  and  defendants  gave 
a  receipt  with  the  same  conditions  upon  it 
— livlii,  ihiit  such  delivery  and  acceptance 
formed  a  special  contract,  which  was  valid 
at  counnon  law,  and  exempted  defendants 
from  injury  to  the  goods,  even  though 
caused  by  gross  negligence.  Hamillon  v. 
Grand  Trunk  R.  Co.,  23  U.  C.  Q.  li.  600. — 
yuoTiNG  Lyon  v.  Mells.  5  East  438;  Carr 
V.  Lancashire  &  Y.  R.  Co.,  7  Ex.  707.  Rk- 
viKWiNc;  Austin  v.  Manchester,  S.  &  L.  R. 
Co..  loC.  Fi.  454;  Great  Northern  R.  Co. 
V.  Morville,  16  Jur.  528.— Foi.i.owku  in 
Epettigue  v.  Great  Western  R.  Co.,  15  U.  C. 


C.  V.  yi.-.S/ntltj^iif  V.  Grral  U'fsf,rn  R. 
Co.,  15  U.  C.  C.  /'.  315.  — Edi.i.owiNC  Ham- 
ilton V.  Grand  Trunk  R.  Co.,  23  U.  C.  Q. 
H.  fioo. 

"Thj  Railway  Act    1868,"  31  Vict.  c.  68 

D,  ii  20,  sub-sec.  4,  as  amended  by  34  Vict,  c, 
43,  J  5  I),  is  not,  by  virtue  of  section  7  of 
the  latter  act,  jiroviding  that  the  property 
of  the  companies  shall  not  be  exempt  for 
nets  of  negligence,  made  applicable  to  the 
Great  Western  R.  Co.;  and  therefore  they 
were  not  deprived  of  any  protection  alTordcd 
by  one  of  their  special  conditions,  which 
stated  that  fruit  was  to  be  carried  only  at 
the  risk  of  the  owners,  and  that  they  would 
not  be  liable  for  injury  occasioned  by  frost, 
although  the  jury  found  that  the  fruit  in 
question,  which  was  being  carried  by  them, 
became  frozen  owing  to  their  negligence. 
Scot  I  V.  Great  Ulster  n  K.  Co.,  23  6^.  C.  C. 
J'.  182.  — Di.sriN(JUiSHED  IN  Scarlett  ?'. 
Great  Western  R.  Co.,  41  U.  C.  y.  B.  211. 

(i.  Jurisdictions  Where  no  Exemptions  arc 
Allowed. 

481.  Viidvr  TcxiiH  Htatutc.*  — The 

liability  of  a  common  carrier  to  make  com- 
pensation for  goods  or  property  lost  by  it 
extends  at  common  law  not  only  to  the  duty 
imposed  upon  it  by  law  to  safely  transport 
the  goods,  but  al.so  to  its  responsibility  to 
make  reparation  by  way  of  damages  in  favor 
of  the  owner  of  the  property  to  the  full  ex- 
tent allowed  by  law  in  such  cases.  Any 
agreentent  that  diminishes  or  destroys  its 
liability  in  either  of  these  respects  would  be 
contrary  to  public  policy.  Contract  lintit- 
ing  damages  for  loss  to  the  value  at  the 
place  of  shipment  is  void.  Galveston,  //.  i5~» 
.S".  ^/.  A'.  Co.  V.  Hall,  80  Tex.  602.  16  S.  W. 
Kip.  441. 

An  Jiction  will  lie  against  a  common  car- 
rier for  the  non-delivery  of  property  at  its 
destination,  although  partially  injured,  and 
thai  by  act  of  God.  Such  defense,  if  the 
property  had  been  tendered  or  delivered, 
would  only  have  gone  in  mitigation  of  dain- 
ages.  Houston  &*  T.  C.  A'.  Co.  v.  Ham,  44 
Tex.  628. 

A  common  carrier  by  contract,  S"^  cases 
not  governcfl  by  the  statutes  of  this  state 
forbidding  it,  may  stipulate  against  liability 
from  loss  by  fire  when  made  with  the  con- 
flition  the  law  attaches  to  it.  which  is  that 
the  carrier  under  such  a  contract  will  not  be 

*  See  also  ante,  14. 
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liable  for  a  loss  occurring  ilirougli  the  ex- 
ci'plccl  clause,  unless  the  nejjligeiice  of  itself 
or  servants  contributed  to  the  loss.  MiS' 
soini  /'lie.  A'.  Co.  v.  C/iniu  Mfg.  Co.,  79  7'ex. 
26,  14  .V.  ir.  Kip.  785.  Missouri  J'ac.  A'. 
Co.  V.  S/ierwooii,  84  Te.v.  125,  ly  S.  IV.  Kep. 

455. 

While  a  railway  can  limit  its  liability  to 

loss  or  injury  upon  its  own  road,  yet  where 
tin;  article  shipped  was  never  delivered,  it 
(IcvolvL-s  upon  the  defendant  that  received 
thf  freight  to  show  compliance  with  its  con- 
tract and  a  safe  delivery  to  the  connecting 
carrier.  The  burden  of  proof  rests  upon 
the  carrier  receiving  the  goods,  which  were 
never  delivered,  to  clear  itself  of  blame,  to 
avoid  liability.  International  &*  G.  N.  A'. 
Co.  V.  /-'o/tz,  3  Tfx.  Ci7>.  App.  644,  22  \.  W. 
Rip.  541.— Al'i'l.vlNc.  Savannah,  I'.  &  \V. 
K.  Co.  V.  Mcintosh,  73  Ga.  532.  Follow- 
ing Kyan  v.  Missouri,  K.  &  T.  K.  Co.,  65 
Tex.  14;  Texas  &  P.  R.  Co.  v.  Adams,  78 
Tex.  372. 

In  a  suit  against  a  railway  company,  if 
the  petition  alleges  facts  which,  if  true,  will 
entitle  the  plaintilT  to  damages  on  account 
of  injury  to  specific  articles  of  freight,  to 
lu-  measured  by  their  value  at  the  point  of 
(kstination,  the  defendant  cannot  intrf)duce 
evidence  of  a  special  contract  to  limit  its 
liability  to  a  more  restricted  measure  of 
»lamaj,'es,  in  the  absence  of  a  plea  setting  il 
wy.  Missouri  I'ac.  R.  Co.  v.  Edwards,  75 
T,-v.  334,  12.V.   W.  Kep.  853. 

4K2.  Tlu>  Ntatiitodocs  luit  apply  to 
iiil«>rHfiit<>  Nlii|Hii<>iits.— Article  278  Rev. 
.St.  prescribes  that  "  Railroad  companies  and 
ntlicr  common  carriers  of  floods,  wares, and 
nurchanflise  for  hire  within  this  state,  on 
land,  f)r  in  boats  or  vessels  on  the  waters, 
<  iitiicly  within  the  body  of  this  state,  shall 
not  limit  or  restrict  their  liability  as  it 
r.\ists  at  common  law,"  etc.  This  docs  not 
ajjply  to  a  forei'^n  or  interstate  shipment, 
but  only  to  shipments  purely  domestic, 
I)(|,'inning  and  ending  in  the  stale  of  Texas. 
Missouri  Par.  A'.  Co.  v.  Sherivood,  84  Tix. 
125,  19  S.  W.  Rep.  455.  Missouri  Pat.  R. 
Co.  v.  International  Af.  Ins.  Co.,  84  Tex. 
149,  19  .V.  W.  Rep.  459.  Gulf,  C.  6-  S.  F. 
R.  Co.  V.  Maetze,  18  Aw.  &•  Eng.  R.  Cas. 
613,  2  7>.r.  App.  (Cir.  Cas.)  553.  " 

A  limitation  on  the  common-law  liability 
of  a  carrier  for  the  proper  delivery  of  arti- 
cles to  a  point  beyond  the  limits  of  Texas, 
to  be  recognizefi  must  be  reasonable.  Mis- 
souri Pac.  R.  Co.  V.  Harris,  28  Am.  6-  Eng. 


K.  Cas.  107,67  Tex.  166,  2  .S'.   W.   Rep.  574. 

In  an  acti(jn  against  a  commnn  canier  fur 
the  loss  of  cotton  which  it  contracted  to 
transport  from  a  point  in  Texas  to  a  point 
in  ^Iassachusetts,  the  plaintilT  pleaded  a 
statute  of  Texas  making  void  any  stipula- 
tion exempting  the  carrier  from  its  common- 
law  liability.  The  Supreme  Court  of  Texas 
had  decided  that  this  statute  applied  only 
to  shipments  purely  domestic.  y/<7</,  that 
it  was  error  to  refuse  an  instruction  asked 
by  the  defendant,  which  was  intended  to  in- 
form the  jury  that  the  Texas  statute  did  not 
api>ly  to  the  bill  of  lading  sued  upon,  but 
that  the  judgnjent  would  not  be  reveised 
for  this  error,  where  it  appeared  that  the 
court  placed  its  findings  for  the  ])laintifT  on 
the  ground  that  the  cotton  was  lost  by 
reason  of  the  negligence  of  the  defend 
or  its  agent.  Otis  Co.  v.  Missouri  j'ac.  R. 
Co.,  55  Afn.  &"  Eng.  R.  Cas.  636,  112  A/c 
622,  20  ..v.  ir.  Rep.  676. 

4K:{.  WliHt  in  u  (lonivstic,  nit<l  wlint 
nil  liittTHtati'  Kliipniviit.— Fiy  a  c<,ntract 
of  domestic  shipnjent  is  understood  suc'i  a 
contract  as  contemplates  the  shipment  01 
goods  from  one  point  iti  the  state  to  another 
point  therein.  Transportation  is  only  do- 
mestic when  confined  to  t'le  boundaries  of 
the  state  in  which  the  cor, tract  of  shipment 
is  made.  Missouri  I'ac.  A'.  Co.  v.  S/ier-wood, 
84  Tex.  125,  19  .V.  \V.  Rep.  455. 

Hy  a  contracv  of  foreign  or  interstate 
shipment  is  undeistoo.l  such  a  contract  as 
contemplates  the  transportation  thereunder 
of  goods  from  a  point  witliin  the  state  to  a 
foreign  country  or  to  a  point  within  another 
state.  Missouri  Pi  e.  R.  Co.  v.  S/ierwood, 
84  Tex.  125,  19  i'.  JC.  /\V/.  455. 

An  undertaking  on  the  part  of  the  c;irrier 
is  a  contract  for  loreign  shipment  when 
contracting  to  carrv  cotton  upon  its  lines 
and  to  deliver  it  to  its  connecting  lines,  to 
be  carried  to  the  ci'y  of  New  Orleans,  La., 
there  to  be  delivereci  to  the  West  India  P. 
S.  Co.,  to  be  transported  to  Liverpool.  Mis- 
souri Pac.  A'.  Co.  V.  S/ier7uood,  84  Tex.  125, 
19  .V.   H'.  AV/.  455. 

The  track  of  a  railway  company  may  ex- 
tend beyond  the  state;  yet  if  goods  be  car- 
ried by  it  from  one  point  to  another  within 
this  state,  such  carriage  constitutes  trans- 
portation within  this  state,  and  such  rail- 
way is  a  "carrier  within  the  state."  But  if 
the  railway,  whether  by  it.self  or  by  its  con- 
necting lines,  its  agents,  transport  goods 
from  a  point  within  this  state  to  a  point  in 
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another  state,  it  is  a  carrier  not  "  within  this 
state."  In  the  hitter  it  is  eiij^agccJ  in  inter- 
state coninierce.  .\fnsotiri  J'ac.  A'.  Co.  v. 
S/ier7c/ooi{,  84  J'lx.  125,  19  S.  U'.Kt'fi.  455. 

484-.  OtiH'r  jiiris«ll<'tioiis.*— Illinois 
act  of  it>72  (Rev.  St.  ch.  27),  prohibiting  a 
common  carrier  from  limiting  iis  liability  by 
contract,  dots  not  apply  to  a  shipment  of 
goods  wiiere  the  shipjier  is  asked  their  value 
but  declines  to  give  it.  Mather  v.  Aincri- 
ciin  ILxp.  Co.,  <)Jj/ss.  {U.  S.)  293,  ?  J-'cti.  Rep. 

49- 

A  railroad  company  operatin  ■;  ;>  line  of 
railroad  in  Nebraska  is  a  conn  .c  carrier, 
and  cannot  under  the  provisions  ot  tiie  con- 
stitution limit  its  liability,  as  such,  t;  spe- 
cial agreement  with  a  shipper,  / '  vr  // 
Pac.  R.  Co.  V.  V'an(f>'Jc'nict\  57  .4 in,  ,^  . 

R.  Cas.  651,  26  X,!>.  222,  41  N.  W.  A/.  o,,S. 

Common  carriers  cannot  limit  tln-ir  'la- 
bility or  evade  the  consequences  of  a  breach 
(A  their  legal  duties  as  such,  by  an  express 
agreement  or  special  acceptance  of  the 
goods  to  be  transported.  Accordingly, 
where  common  carriers,  on  receiving  goods 
for  transportation,  gave  the  owner  a  memo- 
randum by  which  they  proniised  to  forward 
the  goods  to  their  place  of  destination, 
danger  of  fire,  etc.,  excepted — /wM,  that  they 
were  liable  for  a  loss  by  fire,  though  not  re- 
sulting from  negligence.  Goithi  v.  Hill,  2 
Jim  (A'.  ]'.)  623.  —  Following  Cole  v. 
Goodwin,  19  Wend.  (N.  Y.)  281.  Rekkrring 
■10  Atwood  7/.  Reliance  Transp.  Co.,  9  Watts 
(Fa.)  87. — Disapproved  IN  Indianapolis,  P. 
&  C.  R.  Co.  V.  Allen,  31  Ind.,394;  Zouch  v. 
Chesapeake  &  O.  K.  Co.,  36  W.  Va.  524. 
Not  followed  in  Dorr  v.  New  Jersey  S. 
Nav.  Co..  4  Sandf.  (N.  Y.)  136.  Over- 
ruled in  Dorr  v.  New  Jersey  S.  Nav.  Co., 
II  N.  Y.  485. 

A  common  carrier  is  responsible  to  the 
full  extent  of  his  liability  as  such,  notwith- 
standing any  contract  he  may  make  with 
reference  thereto ;  but  one  not  a  common 
carrier  may  make  any  lawful  contract  which 
the  parlies  choose,  ricitiiiont  M^g.  Co.  v. 
Columbia  ^S^•  G.  R.  Co.,  l6  Avi.  Sf  Eng.  R. 
Cas.  194,  19  So.  Car.  353. 

In  an  action  against  defendants  as  com- 
mon carriers  the  plaintiff  proved  a  receipt 
signed  by  them  contracting  to  carry  on  cer- 
tain conditions,  and  that  they  had  carried 
fish  for  one  witness  called,  as  well  as  for  the 

*The  statutes  on  which  some  of  these  cases 
are  based  have  been  repealed. 


piaintilT,  on  an  arrangement  made  by  their 
agent  in  their  office  fi^r  a  month.  This  wit- 
ness also  said  the  other  fishermen  in  Gode- 
rich  had  arrangements  with  defendants  for 
the  carriage  of  fish,  //eltl,  some  evidence 
that  defendants  were  common  carriers;  and 
that  if  so,  they  were  liable  to  an  action  at 
common  law  for  refusing  to  carry  except 
upon  conditions  limiting  their  common-law 
liability.  To  support  such  an  action  it 
must  be  shown  that  the  plaintiff  tendered 
the  goods  to  be  carried,  as  well  as  the  fare. 
Leonard  v.  American  Exp.  Co.,  26  U.  C.  O. 
B.  533. — Applying  Johnson  v.  Midland  R. 
Co.,  4  Ex.  367.  Quoting  Carr  v.  Lanca- 
shire &  Y.  K.  Co.,  7  Ex.  709. 

e.  How  Limitation  Lost — Limiting  Time  in 
Which  Notice  Shall  be  Given  or  Suit 
Brought. 

485.  Benefit  of  limitation  lost  by 
diverting:  |>:oods  troiii  desiirnated 
route.  —  Where  goods  arc  shipped  for  a 
point  beyond  the  initial  carrier's  line  to  go 
through  "all-rail,"  and  with  a  provision 
that  each  carrier's  liability  is  to  end  upon 
the  goods  being  receipted  for  by  the  next 
carrier  in  good  order,  if  the  goods  are  car- 
ried part  of  the  distance  by  rail  and  then 
forwarded  by  vessel  the  carrier  assumes  the 
risk  of  safe  transportation  and  is  liable  as  an 
insurer  for  any  damage  that  occurs.  Fat- 
man  v.  Cincinnati,  H.  &*  D.  R.  Co.,  2  Disney 
(Ohio)  248. — Quoting  Noyes  v.  Rutland  & 
B.  R.  Co.,  27  Vt.  no.  Reviewing  Collins 
V.  Bristol  &  E.  R.  Co.,  1 1  Ex.  790. 

Where  the  plaintiff  claims  to  recover 
against  a  common  carrier,  on  a  verbal  con- 
tract to  carry  by  an  all-rail  route  at  an 
agreed  rate  and  within  a  specified  time,  for 
a  loss  by  fire  at  the  end  of  the  transit  but 
before  the  liability  of  the  carrier  as  such  is 
ended,  and  the  defendant  denies  that  he  car- 
ried the  goods  under  the  contract  as  alleged, 
but  admits  such  carriage  and  delivery  under 
bills  of  lading  not  differing  from  the  verbal 
contract  as  to  rate  or  time,  but  which  pro- 
vide for  carrying  the  goods  over  the  com- 
pany's usual  route,  not  all-rail,  to  the  point 
of  delivery,  where  they  were  lost  without  his 
fault,  and  he  claims  exemption  from  such 
loss  by  the  terms  of  such  bills  of  lading,  and 
the  record  shows  that  issue  was  joined  by 
reply,  and  the  case  has  been  fully  heard 
upon  all  the  issues  thus  made — held,  that 
this  was  substantially  an  answer  in  evidence 
of  liability  for  loss  at  the  end  of  the  transit, 


CARRIAGE    OF    MERCHANDISE,  480,487. 


185 


i 


and  the  plaintiflf  was  entitled  to  recover  on 
sucli  liability  unless  the  proof  showed  tiiat 
such  exemption  was  part  of  the  contract  for 
shipment,  and  also  that  the  carrier  was  witii- 
out  fault ;  although  the  special  provision  as 
to  an  ;ill-rail  route  was  not  proved  as  alleged, 
sucii  allegation  not  being  necessary  to  a  re- 
covery for  a  loss  at  the  end  of  the  transit, 
although,  if  proved,  it  might  furnish  an  addi- 
tional ground  for  such  recovery.  Gaines  v. 
(//i/on  T.  (3w  /.  Co.,  28  Ohio  St.  418,  14  Am. 
Ry.  Rep.  1 58. 

480,  Validity  of  such  limitations, 
generally.* — A  clause  in  a  shipping  con- 
tract requiring  that  suits  for  damages  be 
filed  within  forty  days  after  the  right  ac- 
crues is  valid,  and  when  suit  was  not  brought 
within  the  time,  it  was  proper  to  charge 
such  failure  as  a  defense,  unless  it  be  shown 
that  the  plaintiffs  could  not  by  reasonable 
diligence  have  brought  their  suit  within  the 
forty  days.  McCarty  v.  Gulf,  C.  &*  S.  F.  R. 
Co.,  79  Tex.  33,  1 5  S.  W.  Rep.  164.— Fol- 
lowed IN  Gulf.  C.  &  S.  F.  R.  Co.  V.  Mc- 
Carty, 82  Tex.  608. 

A  provision  in  a  contract  for  shipment 
requiring  the  shipper  or  consignee  to  give 
the  carrier  notice  of  any  claim  for  loss  or 
damage  within  a  reasonable  time  is  lawful 
and  will  be  enforced.  Coles  v.  Louisville,  E. 
<Ss>  St.  L.  R.  Co.,  41  Ill.App.  607.— Quoting 
Souiliern  Exp.  Co.  v.  Caldwell,  21  Wall. 
(U.  S.)  264.  Rkviewing  Black  v.  Wabash, 
St.  L.  &  P.  R.  Co.,  in  111.  2,S^. pfennings  v. 
Grand  Trunk  R.  Co.,  49  Am.  &>  Eng.  R.  Cas. 
98,  127  N.  Y.  438,  28  A^.  E.  Rep.  394,  40  N. 
Y.  S.  R.  318;  affirming  52  //««  227,  23  N. 
Y.  S.  R.  15,  5  VV.  Y.  Supp.  140. 

Conditions  releasing  tlie  company  from 
liability  for  the  loss  of  goods  fidsely  de- 
scribed, and  for  a  loss  for  which  cl  liin  is  not 
made  witliin  seven  days  after  the  time  when 
the  goods  should  have  been  delivered — held 
to  be  reasonable.  Lewis  v.  Great  IVes/ern 
R.  Co.,  29  L.J.  Ex.  425,  s  H.&^N.  S67. 

A  stipulation  in  a  contract  of  shipment 
that  no  claim  in  respect  of  goods  will  be  al- 
lowed unless  made  within  three  days,  and 
that  all  goods  are  received  subject  to  the 

*  Limitation  of  time  within  which  claim  must 
be  presented,  see  notes,  16  Am.  &  Eng.  R.  Cas. 
260;  32  Id.  546;  3  L.  R.  A.  344. 

Stipulations  for  notice  to  the  carrier  of  claim 
for  damages,  see  note,  30  Am.  &  Eng.  R.  Cas. 
56. 

Reasonableness  of  regulations  requirinf^  notice 
of  loss  to  be  presented  within  a  given  number  of 
days,  see  note,  31*  Am.  Rep.  509. 


company's  general  lien,  both  for  carriage 
thereof  and  all  other  charges  against  the 
customer,  is  reasonable.  Moore  v.  Great 
Nortliern  R.  Co.,  L.  R.  8  Ir.  95. 

A  general  rule  of  a  railroad  that  "  no  claim 
for  loss  or  damage  *  *  *  will  be  allowed 
unless  notice  in  writing  is  given  *  *  * 
within  twenty-four  hours  after  the  goods 
are  delivered,"  of  which  a  consignee  of 
goods  has  notice — held,  valid.  Kyle  v. 
Buffalo  (S-  L.  //.  A'.  Co.,  16  U.  C.  C.  P.  76. 

A  condition  of  a  contract  of  shipment 
provided  that  no  claim  for  damage  to,  loss 
or  detention  of  goods  should  be  allowed 
unless  notice  in  writing,  with  particulars, 
was  given  to  the  station-agent  at  or  nearest 
the  place  of  delivery  within  thirty-six  hours 
after  delivery  of  the  goods  in  respect  to 
which  the  claim  was  made.  Held,  per 
Strong,  J.,  that  a  plea  setting  up  non-com- 
pliance with  this  condition  having  been  de- 
murred to,  and  the  plaintiff  not  having  ap- 
pealed against  a  judgment  overruling  the 
demurrer,  the  question  as  to  the  sufficiency 
in  law  of  the  fiefense  was  res  judicata. 
Held,  also,  per  Strong,  J.  (Gwynne,  J.,  contra), 
that  part  of  the  consignment  having  been 
lost,  such  notice  should  have  been  given  in 
respect  to  the  same  witliin  thirty-six  hours 
after  the  delivery  of  the  goods  which  arrived 
safely.  Grand  Trunk  R.  Co.  v.  McMillan, 
42  Am.  &^  Eng.  R.  Cas.  468,  16  Can.  Sup.  Ct. 
543  ;  allowing  appeal,  1 5  Oni.  App.  14,  which 
affirms  12  Ont.  103. 

487.  Limitations  held  unreason- 
able and  invalid. — A  provision  in  a  bill 
of  lading  providing  that  consignees  "are 
requested  to  notify  the  company  of  any 
errors  within  twenty-four  hours,  or  the  com- 
pany will  consider  their  liability  as  ended," 
will  not  prevent  a  shipper  from  suing  for 
damages  to  goods  caused  by  the  carrier's 
negligence,  though  no  notice  be  given  of 
the  loss.  San/or, '  v.  Housatonic  R.  Co.,  11 
Cush.  (Mass.)   155 

A  condition  a'  to  perishable  articles  to 
be  carried,  which  releases  the  company  from 
liability  "  for  any  damage  to  any  such  arti- 
cles on  the  ground  of  loss  of  market,  pro- 
vided the  same  was  delivered  within  a  rea- 
sonable time  after  the  arrival  thereof  at  the 
station  from  whence  delivery  was  made,"  is 
unreasonable.  Lord  v.  Midland  R.  Co.,  36 
/-./.  C.  P.  170,  L.  R.  2  C.  P.  339.  15  IV.  R. 
405,  16  L.  T.  576. 

One  of  the  conditions  in  the  shipping 
bills  was  to  the  effect  that  no  claim  for  loss 
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or  detention  shall  be  allowed  unless  notice 
ill  writing  and  particulars  of  tiie  claim  be 
"  given  to  station  freight  agent  at  or  nearest 
to  the  place  of  delivery  within  tliirtysix 
hours  after  the  goods,  in  respect  to  which 
said  claim  is  made,  are  delivered."  //M, 
that  this  provision  was  applicable  to  ship- 
ments beyond  the  terminus  of  defendant's 
railway ;  bi:t  that  in  view  of  the  nature  of 
the  property  and  of  the  claim  for  damages, 
the  time  specified  was  unreasonable,  and  so 
was  not  applicable  to  the  shipments  in  ques- 
tion; and  that  a  failure  to  give  such  a 
notice  was  not  a  bar  to  a  recovery,  /en- 
nuigs  v.  Grand  Trunk  R.  Co.,  49  ^^'«-  ^ 
Eng.  R.  Cas.  98.  127  N.  Y.  438,  28  A^.  E.  Rep. 
394,  40  iV.  Y.  S.  A'.  318;  affirmitig  52  Httn 
227.  23  N.   Y.  S.  R.  15,  5  N.   Y.  Sttpp.  140. 

488.  Claim  may  be  made  witliiu  a 
rea«oiiable  time. — A  provision  in  a  bill 
of  lading,  that  a  claim  for  loss  must  be  made 
when  the  goods  are  delivered,  does  not  pro- 
tect the  company  where  the  claim  is  not 
made  at  the  time  of  delivery  but  within  a 
reasonable  time  thereafter.  Memphis  &»  C. 
R.  Co.  V.  Holloway,  9  Bcixt.  {Tenn)  188. 

489.  When  time  begins  to  rnn.— 
Where  goods  are  shipped  under  a  provision 
in  the  contract  requiring  written  notice  of  a 
loss  to  be  given  to  the  carrier  within  one 
month,  the  one  month  does  notbegin  to  run 
where  the  goods  are  reported  lost,  and 
while  the  carrier  is  making  efforts  to  trace 
and  find  them.  Ghormley  v  Dinstnore,  19 
/.  <3^  S.  {N.  F.)  196.  —  Distinguishing 
Magnin  v.  Dinsmore,  70  N.  Y.  410. 

41)0.  Procedure— Waiver  of  notice. 
— The  reason  for  the  rule  holding  the  car- 
rier to  the  common-law  accountal)llity  is 
public  policy  to  prevent  fraud  on  tlie  sliip- 
per.  While  the  reason  for  the  rule  would 
sweep  away  every  stipulation  of  the  con- 
tract in  derogation  of  the  duty  imposed  on 
t.  e  carrier,  it  has  no  application  to  a  pro- 
vision refeiring  to  an  act  on  the  part  of  the 
shipper  subsequent  to  delivery  -such  pro- 
vision being  for  the  protection  of  the  car- 
rier against  fraud  on  the  part  of  the  shipper. 
To  abrogate  such  provision  would  open  the 
door  to  fraud.  Pavitt  v.  Lehigh  Valley  R. 
Co.,  153  Pa.  St.  302,  25  All.  Rep.  1 107. 

The  supreme  court  will  not  sustain  a  ver- 
dict for  a  shipper  who  has  failed  to  give 
notice  within  the  time  required  by  the  con- 
tract, even  where  there  is  evidence  of 
waiver  of  such  notice  by  the  company,  if  it 
appeary  that  no  point  was   presented   by 


plaintifT  on  the  question  of  waiver,  and  the 
charge  of  the  court  contained  no  allusion  to 
it;  but  a  new  venire  will  be  awarded. 
Paviltv.  Lehigh  Valley  R.  Co.,  153  Pa.  St. 
302,  z-,Atl.  Rep.  1107.— Quoting  Coggs  z/. 
Benard,  2  Ld.  liaym.  909. 

IX.  STOPPAGE  IN  TRANSITU. 

I.  Nature  and  Extent  of  the  Right — When 
and  How  Exercised.* 

491.  Must  be  based  on  purchaser's 
insolvency.t — The  right  of  stoppage  in 
transitu  arises  solely  upon  the  insolvency  of 
the  buyer,  such  insolvency  being  unknown 
to  the  vendor  at  the  time  of  the  sale,  and 
may  be  exercised  at  any  time  before  the 
actual  )r  constructive  delivery  of  the  goods 
to  the  buyer  by  the  carrier.  Farrell  v. 
Richmond^'  D.  R.  Co.,  37  Am.  6-  Eng.  R. 
Cas.  704,  102  N.  Car.  390,  3  L.  R.  A.  647,  9 
S.  E.  Rep.  302. 

As  between  the  seller  and  the  purchaser, 
insolvency  is  necessary  to  the  right  of  stop- 
page in  transitu  ;  but  as  to  the  carrier,  strict 
proof  of  insolvency  is  not  required  in  order 
to  support  the  right  of  the  seller  of  goods 
to  a  person  of  doubtful  solvency  ;  but  if  the 
carrier  delivers  the  goods  he  may  show  the 
solvency  of  the  purchaser,  as  tending  to 
show  that  the  seller  could  collect  the  price, 
and  was  therefore  not  damaged  by  the  de- 
livery. Blooiningdale  v.  Memphis  &*  C.  R. 
Co..  6  Lea  (Tenn.) 616. 

492.  Whether  insolvency  must 
have  arisen  since  sale. — It  is  not  essen- 
tial to  a  vendor's  right  of  stoppage  in  tran- 
situ that  the  vendee's  insolvency  should 
have  arisen  since  the  sale  and  shipment. 
Schwabacher  v.  Kane,  1 3  Mo.  App.  1 26. 

The  fact  that  consignees  were  insolvent 
at  the  time  they  purchased  goods  will  not 
defeat  the  seller's  right  of  stoppage  in 
transitu  if  the  insolvency  was  unknown  to 
the  latter  at  the  time  of  the  sale.  Far- 
rell V.  Richmond  6^  D.  R.  Co.,  37  Am. 
&*  Eng.  R.  Cas.  704,  102  N.  Car.  390,  3  L. 
R.  A.  647,  9  S.  E.  Rep.  302. 

In  an  action  involving,  among  other 
things,  the  right  of  stoppage  in  transitu,  the 
vendor  claiming  that  the  right  existed  and 
had  been  properly  exercised,  sustaining  it 

*  RiRht  of  stoppage  in  transitu,  how  exer- 
cised, see  notes,  6  Am.  &  Eno.  R.  Cas.  375;  37 
/(/.  714;  49  Id.  73;  29  Am.  Dkc.  393;  iQ  Am. 
Rep.  37;  I  Am.  St.  Rep.  312:  3  L.  R.  A.  647. 

\  Insolvency  the  only  ground  for  the  exercise 
of  the  right,  see  note,  29  Am.  Dec  386. 
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alone  by  evidence  that  after  the  sale  and 
shipment  of  the  goods  he  iiad  learned  tl'.at 
a  deed  of  trust  had  been  given  on  them  to 
secure  the  debt  of  another — held,  that  the 
evidence  of  itself  was  not  sufficient  to  show 
that  the  seller  learned  of  the  insolvency  of 
the  purchaser  after  shipment  of  the  goods. 
Houston  &>  T.  C.  K.  Co.  v.  Poole,  6^^  Tex.  246, 
493.  Eft'ect  of  delivery  to  earrier. 
— Upon  the  consignment  of  goods  the  title 
becomes  vested  in  the  consignee,  absolutely 
and  against  all  the  world,  subject  only  to 
the  carrier's  lien  for  freight  and  the  con- 
signor's right  of  stoppage  in  irausitu  upon 
the  consignee's  insolvency.  Memphis  ^S^• 
L.  K.  R.  Co.  V.  Freed,  9  Am.  &^  Eng.  R.  Cas. 
212,  38  Ark.  614.  Colcord  v.  Dry/us.,  i  Okla. 
228,  32  Pac.  Rep.  329. 

After  delivery  of  goods  to  a  railway  com- 
pany and  receipt  of  the  bill  of  lading  there- 
for, the  consignor  loses  all  right  of  control 
over  them  except  tlie  legal  right  of  stoppage 
in  transitu.  Armentrout  v.  St.  Louis,  K.  C. 
6^•  A'.  R.  Co.,  I  Mo.  App.  158.  Ober  v.  /«- 
dianapolis  &*  St.  L.  R.  Co.,  13  Mo.  App.  81. 

Where  goods  are  left  with  a  cc  inion  car- 
rier to  be  delivered  to  the  consignee  without 
any  qualification  or  restriction,  the  con- 
signor cannot,  by  a  subsequent  direction  to 
tlie  carrier,  prevent  their  delivery  to  the 
consignee,  unless  such  facts  are  shown  as  will 
justify  the  stoppage  of  the  goods  in  transitu. 
Philixddphia  &^  R.  R.  Co.  v.  IVireman,  88 
Pa.  St.  264. 

494.  SiilHoieiicy  of  notice  to  car- 
rier.*—A  carrier,  on  receiving  notice  from 
the  consignor  to  stop  and  retain  goods  /// 
transitu,  is  bound  to  act  in  accordance  there- 
with, iilthongh  the  notice  contains  no  state- 
ment of  the  nature  or  basis  of  the  claim  to 
have  tlie  goods  stopped.  Allen  v.  Maine  C. 
R.  Co.,  30  Am.  (S-»  Eng.  R.  Cas.  122,  79  A/e. 
327,  9  Atl  Rep.  895,  4  JV.  Enif.  Rep.  543. 

A  notice  by  the  vendor  to  the  carrier  of 
his  intention  to  stop  goods  /;;  transitu,  with- 
out any  express  dt'mand,  is  sufficient  to 
charge  ihe  carrier;  ard  the  notice  is  suf- 
ficient if  the  carrier  is  clearly  informed  that 
it  Is  the  intention  and  desire  of  the  in- 
former to  exercise  the  right  of  stoppage. 
Ploo/ninifdale  v.  Memphis  &^  C.  R.  Co.,  6  Lea 
{Tenn.)  616. 

In  the  absence  of  evidence  showing  that 
a  railroad  company  had  a  general  freight 

*VVhat  is  sufHcient  notice  to  carrier  to  stop 
goods  in  transit,  see  note,  30  Am.  &  Eng.  R. 
Cas.  126. 


agent  at  the  point  in  question,  notice  of 
stoppage  of  goods  in  transitu  given  to  a 
station  agent  at  the  point  of  destination 
is  sufficient  notice  to  the  company. 
Poole  V.  Houston  &*  T.  C.  R.  Co.,  9  Am.  6/^ 
Eng.  R.  Cas.  197,  58  Tex.  134. 

A  notice  to  a  railway  to  stop  goods  /// 
transitu  must  contain  a  sufficient  descrip- 
tion of  them  to  enable  the  company  to 
identify  them.  Clementson  v.  Grand  Trunk 
R.  Co., 42  U.  C.  Q.n.  263. 

Notice  to  the  carrier  by  the  vendor  is  not 
necessary  where  the  goods  have  been  taken 
from  the  carrier's  custody  by  legal  process. 
Schuiahacher  v.  Kane,  13  Mo.  App.  126. 

Goods  which  came  from  Montreal  in  bond 
were  deposited  in  the  customs  warehouse 
at  the  Grand  Trunk  Railway  station  at 
Toronto.  The  consignees  became  insolvent, 
and  the  consignors  gave  notice  of  stoppage 
in  transitu  to  the  railway  company,  after 
which  the  agent  of  the  company  gave  an 
order  for  delivery  on  payment  of  charges  to 
another  person,  who  made  the  e  /  and  re- 
ceived them  from  the  customs.  feld,  that 
the  notice  to  the  company  was  sufficient, 
though  in  such  cases  it  is  advisable  to  give 
notice  alscf  to  the  customs  officer;  and  that 
an  action  would  lie  against  the  company  for 
such  delivery.  Ascher  v.  Grand  Trunk  R. 
Co.,  36  U.  C.  Q.  B.  609. — Reviewing  Burr 
t/.  Wilson,  13  U.  C.  g.  B.  478. 

495.  Only  exists  where  there  is 
privity  of  contract  between  debtor 
ant'  creditor.*— A.  ordered  goods  of  B., 
whi.  sent  the  order  to  C.  to  be  filled,  which 
was  done,  and  the  bill  and  bill  of  lading  were 
sent  to  B.  and  the  goods  charged  to  hi,n, 
who  became  insolvent  while  the  goods  were 
in  the  hands  of  the  carrier.  Held,  that  there 
was  no  privity  of  contract  between  C.  and 
A.,  and  that  the  former  could  not  stop  the 
goods  in  transitu.  Memphis  (S^  L.  R.  R.  Co. 
V.  freed,  9  Am.  <S-»  Eng.  R.  Cas.  212,  38 
Ark.  614.— QuoTiNt;  Stubbs  v.  Lund,  7 
Mass.  453.  Reviewing  Feise  v.  Wray,  3 
East  93. 

490.  Kifflit  to  .'Stop  where  .sliipper 
takes  bill  <»f  lading*'  in  liisown  name, 
or  retains  title  until  paid  for.— Where 
property  is  shipped  by  a  seller,  the  title  not 
to  pass  to  the  purchaser  until  payment  of 
the  price,  the  shipper  has  a  right  to  claim 
possession  at  any  time  before  delivery  to 


*  Only  vendor  or  quasi-vendor  can  exercise 
the  right,  see  note,  29  Am.  Dec  385. 
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the  purchaser,  upoii  default  in  payment. 
Morse  v.  Chicago,  R.  I.  &*  P.  R.  Co.,  73  Iowa 
226,  34  ^V.  W.Rep.^zi. 

Where  the  shipper  of  goods  tai<es  a  bill 
of  lading  in  his  own  name  or  to  iiis  own 
order,  the  delivery  of  the  goods  to  tiie  car- 
rier is  not  a  delivery  to  a  third  parly  to 
whom  the  shipper,  under  a  previous  con- 
tract, had  agreed  to  deliver  them.  Under 
the  hill  of  lading  the  shipper  retains  title  to 
the  property.  JlUiiois  C.  R.  Co.  v.  Southern 
Bank,  41  ///.  App  287. 

A.  shipped  from  Chicago  a  quantity  of 
wheat,  consigned,  according  to  tlie  bill  of 
lading  in  duplicate  taken  by  him,  to  B.,  at 
Indianapolis,  on  account  of  A.,  who  had 
contracted  it  to  B.,  but  it  was  not  to  be  his 
until  paid  for.  A.  drew  at  sight,  on  the 
date  of  the  shipment,  for  the  price  of  the 
wheat,  attaching  to  the  draft  one  copy  of 
the  bill  of  lading  indorsed,  and  negotiated 
the  draft  at  a  Chicago  bank,  which  trans- 
mitted it  to  an  Indianapolis  bank  for  col- 
lection. During  the  forenoon  of  the  day 
after  the  shipment,  while  the  wheat  was  in 
transit,  C.  purchased  the  wheat  of  B.,  at 
Indianapolis,  and  paid  for  it,  taking  from 
him  at  the  time  a  bill  (jf  lading  for  the 
wheat,  issued  by  a  railroad  company  at 
Indianapolis,  on  that  day,  to  B.,  on  account 
of  C,  who  supposed  the  wheat  had  then 
arrived  at  Indianapolis.  The  shipping  list 
had  been  received,  but  the  wheat  did  not 
arrive  until  the  night  of  the  following  day. 
C.  had  no  notice  of  any  rit;ht  of  A.  to  the 
wheat.  Said  draft  reached  Indianapolis  at 
about  the  hour  that  B.  sold  the  wheat  to  C. 
An  attempt  was  immediately  made  to  pre- 
sent the  draft,  but  B.,  the  drawee,  who  was 
insolvent  and  failed  that  day,  could  not  be 
fecund.  In  the  afternoon  the  Itidianapolis 
hank  notified  the  carrier,  said  railroad  com- 
piny,  to  hold  the  wheat  for  the  consignor; 
and  at  a  later  hour  on  the  same  day  a 
similar  notice  was  given  at  the  express  in- 
stance of  said  Cf)nsignor;  and  the  wheat 
was  held  accordingly.  Held,  in  an  action 
of  replevin  by  C,  that  he  had  no  right  to 
the  possession  of  the  wheat.  Paitison  v. 
Ciilton,  33  Ind.  240. 

497.  Superiority  of  sliipper'-slien.* 
— An  attachment  or  execution  against  the 
vendee  does  not  preclude  the  exercise  of 
the  right  of  stoppage  in  transitu.    Farrell 

*  Right  of  stoppage  not  defeated  by  attach- 
ment, execution,  or  other  lien,  see  notes,  32  Am. 
&  Eng.  R.  Cas.  567,  29  Am.  Dec.  393. 


V.  Richmond  &^  D.  R.  Co.,  yj  Am.  <S«»  Eng, 
R.  Cas.  704,  102  N.  Car.  390,  3  L.  W.  A.  647, 
9  S.  E.  Rep.  302.  Rucker  v.  Donovan,  13 
Kan.  251.  Chicago,  B.  &>  Q.  R.  Co.  v. 
Painter,  15  Neb.  394,  19  N.  W.  Rep.  488. 
/fays  V.  Mouille,  14  Pa.  St.  48. 

498.  Carrier'.s  lien  for  charges— 
For  ffciieral  balaiu-*'.* — It  is  not  neces- 
sary that  the  charge  or  lien  of  the  carriers, 
for  freight,  be  paid  before  the  writ  of  re- 
plevin be  issued ;  it  is  sullicient  if  it  be  paid 
before  the  goods  are  taken  from  their  pos- 
session.    Hays  V.  Mouille,  14  Pa.  St.  48. 

The  exercise  of  the  right  of  stoppage  in 
transitu  is  but  a  resumption  of  the  vendor's 
right  of  possession,  which  enables  the  seller 
to  insist  on  his  lien  as  vendor,  which  he  had 
waived  by  delivery  to  the  carrir  .  and  the 
carrier  has  no  right,  as  against  .■  vendor, 
to  retain  the  goods  under  a  lien  arising  by 
agreement  for  a  general  balance  due  by  the 
consignee.  Pennsyhania  R.  Co.  v.  Ameri- 
can Oil  U^orks,  42  Am.  &>  Eng.  R.  Cas.  357, 
126  Pa.  St.  485,  17  Atl.  Rep.  671.  Ear r ell 
V.  Richmond  &•  D.  R.  Co.,  yj  Am.  &«•  Eng. 
R.  Cas.  704,  102  N.  Car.  390,  3  L.  R.  A.  647, 
9  S.  E.  Rep.  302. 

A  clause  in  a  bill  of  lading  which  pro- 
vides that  the  consignee  or  owner  shall  pay 
the  freight  on  the  goods  consigned  to  him 
at  the  time  of  their  delivery,  and  that  the 
goods  maybe  retained  by  the  carrier  for  the 
charges  due  thereon,  and  also  for  any  charges 
due  from  him  for  other  goods,  does  not 
take  effect  until  the  transit  is  at  an  end  and 
the  goods  are  deliverable  to  the  consignee; 
and  where  the  transit  has  been  terminated 
by  the  vendor  of  the  goods  exercising  his 
right  of  stoppage  in  transitu,  the  carrier 
can  claim  no  general  lien  thereunder.  Penn- 
sylvania R.  Co.  V.  American  Oil  IVorks.  42 
Am.  (S-»  Eng.  R.  Cas.  357,  126  Pa.  St.  485,  17 
Atl.  Rep.  671.  Farrell  v.  Richmond  &-  D. 
R.  Co.,  yj  Am.  &>  Eng.  R.  Cas.  704,  102  A'. 
Car.  390,  3  L.  R.  A.  647,  9  .S".  E.  Rep.  302. 

499.  Higlit  to  stop  at  intoriiiediate 
point.t — The  right  of  a  freighter  to  stop 
the  transportation  of  his  goods  at  any  point 
other  than  their  destination  without  paying 
the  through  freight  can  only  be  acquired  by 
special  contract  with  the  road.  Withers  v. 
Macon  6^  W.  R.  Co.,  35  Ga.  273. 

*  Lien  of  carrier  for  general  balance.  Effect 
on  right  of  stoppage  in  transitu,  see  note,  42  Am. 
&  Eno.  R.  Cas.  366. 

t  Right  of  vendee  to  intercept  (;oods  at  inter- 
mediate station  and  defeat  right  of  stoppage  in 
transitu,  see  note,  29  Am.  Dec.  389. 
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When  goods  are  shipped  to  a  consignee 
over  a  railway,  the  shipper  cannot,  by  notice 
to  tiie  carrier,  compel  him  to  stop  the  goods 
at  an  intermediate  point.  Pinnix  v.  Char- 
lotte &*  S.  C.  A\  Co.,  66  A^.  Car.  34. 

He  has  no  right  to  require  a  delivery, 
even  should  he  offer  to  pay  the  freight 
through  to  the  point  of  destination.  Pititiix 
V.  C/io  lotte  &>  S.  C.  K.  Co.,  66  N.  Car.  34. 

A  t nipper  may  countermand  the  direc- 
tion given  for  the  shipment  of  goods  at  any 
period  of  the  transit,  and  demand  them 
back,  at  least,  on  payment  of  the  carriage, 
unless  perhaps  when  the  unpacking  and  re- 
delivering of  them  would  be  productive  of 
much  inconvenience.  Scotthorn  v.  South 
Stajfordshire  R.  Co.,  8  Ex.  341,  22  L.  J.  Ex. 
121,7  Kailiv.  Cas.  870. 

Where  a  party  delivers  to  a  railroad  com- 
pany chattels  to  be  transported  from  the 
point  of  delivery  to  another  designated 
point  on  its  line,  and  pays  the  charges  for 
such  transportation  in  advance,  h'.  has  the 
right,  as  against  the  company,  x^  resume 
the  exclusive  possession  and  controi  of  his 
chattels  before  they  have  reiiched  the  desti- 
nation named  in  the  bill  of  lading,  when- 
ever and  wherever  he  can  do  so  witliout 
unreasonable  interference  with  the  business 
of  the  company;  and  if  he  thus  resumes  ex- 
clusive possession  and  control  of  his  chat- 
tels during  the  time  within  which  the  com- 
pany might,  without  unreasonable  delay, 
proceed  in  the  performance  of  its  contract 
of  affreightment,  and  receives  them  in  good 
order  and  condition,  he  thereby  absolves 
the  company  from  all  further  responsibility 
on  account  of  them.  Cleveland  &*  P.  R.  Co. 
v.  Sargent,  19  Ohio  St.  438. 

500.  Right  of  seller's  agent  to  stop. 
— Any  agent  authorized  to  act  for  the  con- 
signor, either  generally  or  in  relation  to  the 
consignment  in  question,  may  stop  goods 
in  transitu,  without  any  authority  to  adopt 
that  particular  measure.  In  case  of  ques- 
tions arising,  the  carrier  has  the  right  to  a 
reasonable  time  to  ascertain  the  facts,  and 
the  agent  to  produce  his  authority  and  to 
furnish  an  indemnity.  Reynolds  v.  Boston 
&>  M.  R.  Co.,  43  N.  H.  580. 

Where  one  sells  goods  to  another  through 
an  agent,  and  they  are  delivered  to  a  car- 
rier for  shipment  to  the  purchaser,  the 
agent  has  no  right  to  stop  the  goods  in 
transitu  because  his  principal  owes  him 
money  advanced  in  the  purchase  of  the 
goods  ;  and  if  the  carrier  refuses  to  deliver 


to  the  purchaser  it  is  liable  to  him  in  dam- 
ages. Gwyn  V.  Richmond  &^  I).  R,  Co.,  6  Atn. 
&>  Eng.  R.  Cas.  452,  85  A'.  Car.  429,  39  Am. 
Rep.  708. 

501.  No  aetuui  seizure  necessary. 
—No  actual  seizure  of  the  goods  before 
delivery  to  the  vendee  is  essential  to  the 
right  of  stoppage  in  transitu.  A  demand 
of  the  carrier,  notice  to  him  to  stop  the 
goods,  or  a  claim  and  endeavor  to  get  the 
possession,  is  sufficient.  Such  demand  must 
be  made  of  the  one  in  possession  of  the 
goods.     Rucker  v.  Donovan,  13  Kan.  251. 

502.  Stopping  goods  not  a  rescis- 
sion of  sale— Remedy  not  exclusive. 
— Stoppage  in  transitu  is  the  enforcement 
of  a  lien  and  not  a  rescission  of  the  sale. 
Rucker  v.  Donovan,  13  Kan.  251. 

Stoppage  in  transitu  gives  the  plaintiff 
the  right  to  rescind,  but  not  the  defendant, 
who  was  in  default.  Clark  v.  Philadelphia 
&^  R.  C.  6^  /.  Co.,  16  Phila.  (Pa.)  135. 

A  vendor  in  exercising  the  right  of  stop- 
page does  not  take  possession  of  the  goods 
as  his  own,  but  as  the  goods  of  the  pur- 
chaser, on  which  the  vendor  has  a  lien  for 
the  unpaid  purchase  money ;  and  it  follows 
that  in  thus  assuming  possession  the  vendor 
may  pursue  any  other  remedies  he  may 
have  to  enforce  his  debt.  And  where  the 
carrier  is  sued  for  a  wrong  delivery,  after 
notice  of  the  intention  to  stop,  he  may  show 
that  the  debt  could  have  been  collected  by 
legal  remedy  from  the  purchaser.  Bloom- 
ingdale  v.  Memphis  <S«»  C.  R.  Co.,  6  Lea 
(Tenn.)  616. 

503.  Where  laws  relating  to  fraud- 
ulent conveyances  have  no  applica- 
tion. —  Missouri  Rev.  St.  1879,  §  2505, 
providing  that  sales  of  goods  and  chattels, 
where  possession  remains  in  the  vendor, 
shall  be  deemed  fraudulent  as  against 
the  creditors  of  the  vendor,  and  shall 
be  liable  for  the  debts  of  creditors  of  the 
vendee,  unless  the  contract  be  evidenced 
by  writing  and  recorded,  has  no  application 
to  a  case  where  a  vendee  fraudulently  ob- 
tains possession  of  personal  property  sold 
before  payment  of  the  purchase  price  and 
sells  it  to  a  third  party  to  whom  it  is  con- 
signed, and  the  original  vendor  ex.^rcises 
his  right  of  stoppage  in  transit,  whei  -.  the 
contest  is  between  the  last  purchaser  and 
the  carrier  for  the  value  of  the  property 
which  it  failed  to  deliver.  Bergeman  v. 
Indianapolis  <&>•  St.  L.  R.  Co.,  10^  Mo.  yy, 
15  5.   W.  AV/.  992. 
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2.  Liability  of  Carrier  to  Seller  and 
Pur  chaser.  Respectively. 

n04.  Liability  to  shipper  for  dc- 
livj'ry  al't«M'  iiotit'i'. — A  common  carrier 
is  liable  for  the  value  of  j^oods  delivered  by 
error  lo  the  vendee,  after  notice  by  the 
shipper  (vendor)  not  to  deliver  them. 
Ca'ii/)/iell  w.  Jones,  f)  Lo'iU.  Can.  lo.  J-'ogi^an 
V.  Lake  .Shore  &^  M.  S.  R.  Co.,  40  A'.  )'.  S. 
R.  718.  61  ////«  623,  16  X.  ]'.  Si//)/>.  25. 

ll  the  consii^nor,  after  stopping,' the  goods 
unreasonably,  refuse  to  furiiisii  the  carrier 
with  any  evidence  of  the  validity  of  his 
claim,  such  refusal  may  he  considered  as  a 
waiver  of  his  right ;  but  in  the  absence  of 
such  unreasonable  refusal  the  carrier  is 
liable  for  the  value  of  the  goods  if,  after  re- 
ccivi.ig  such  notice,  he  delivers  them  to  .;ie 
consignee.  Allen  v.  Maine  C.  R.  Co.,  30 
A/I..  &^  Kng.  R.  Cas.  122,  79  Me.  327,  9  Atl. 
Rep.  895,  4  N.  Eng.  Rep.  543. 

Where  a  seller  of  goods  has  claimed  the 
right  of  stoppage  in  transitu,  but  where 
the  carrier  has  wrongfully  delivered  the 
goods,  the  fact  that  the  seller  has  attempted 
to  collect  the  price  from  the  purchasers  by 
legal  process  is  not  such  affirmance  of  the 
sale  as  to  relieve  the  carrier  from  liability. 
The  exercise  of  the  right  to  stop  is  not  a 
rescission  of  the  sale,  but  simply  places  the 
parties  as  nearly  as  may  be  in  the  same 
situation  they  would  have  been  if  the  ven- 
dor had  not  parted  with  the  possession. 
Bloomingdale  v.  Memphis  &*  C.  R.  Co.,  6 
Lea  {Tenn.)  616. 

And  the  subsequent  receipt  by  the  con- 
signor of  the  consignee's  note,  and  an  at- 
tempt on  his  part  to  collect  it,  does  not 
relieve  the  carrier's  liability  unless  the  note 
be  paid.  Where  the  facts  justify  it,  the 
notice  not  to  deliver  constitutes  part  of  tlie 
carrier's  contract.  Adams  Exp.  Co,  v. 
Wentworth,  i  Cin.  Super.  Ct.  142. 

505.  Liability  for  delivery  by 
collusion  with  the  seller's  attor- 
ney.— After  a  merchant  had  sold  goods 
and  placed  them  in  the  hands  of  a  carrier 
he  notified  the  carrier  of  his  intention  to 
stop  them  in  transitu,  the  latter  replying 
that  it  would  hold  them.  He  then  indorsed 
the  bill  of  lading  to  an  attorney,  and  for- 
warded it  with  an  order  for  him  to  take  up 
the  goods,  which  he  did  at  an  intermediate 
station.  The  attorney  thereupon  fraudu- 
lently marked  the  goods  in  the  name  of  a 
fictitious  person,  and    forwarded  them  in 


such  a  way  as  to  procure  their  delivery  to 
the  original  consignee.  Held,  that  both  the 
carrier  and  the  attorney  were  liable  at  the 
suit  of  the  seller.  Poole  v.  Houston  &>  T. 
C.  R.  Co.,  9  Am.  &^  Eng.  R.  Cas.  197,  58  7V.r. 

'34. 

500.  AVIien  carrier  not  liable  in 
trover  for  delivery. — IMaintilis,  at  M., 
having  Sold  goods  on  credit  to  II.  &  Co., 
living  at  M.,  shipped  them  by  the  G.  T.  K. 
Co.  to  T.,  and  thence  by  defendants'  rail- 
way to  C.  While  tlicy  were  at  C.  defend- 
ants received  notice  of  stoppage  ///  transitu, 
but  they  delivered  the  goods  to  H.  &  Co., 
who  were  found  by  the  jury  to  have  been 
insolvent  at  the  time  of  the  notice  ;  and  the 
plainiifTs  thereupon  brought  trover,  //eld, 
that  the  action  would  not  lie,  lor  the  goods 
by  the  sale  and  delivery  to  the  carriers  were 
at  the  purchaser's  risk,  and  the  stoppage  in 
transitu  did  not  give  the  plaintiffs  the  right 
of  property  and  possession  necessary  to 
maintain  trover.  Childs  v.  Northern  R.  Co., 
25  U.  C.  Q.  B.  165. 

507.  Carrier  not  liable  where 
goods  are  attached,  after  notice  to 
.seller. — An  order  to  stop  goods  in  transitu 
is  not  available  to  secure  the  consignor  pos- 
session of  them  after  they  have  been  at- 
tached in  the  hands  of  the  carrier;  and  if 
the  carrier  gives  the  owner  proper  notice  he 
is  not  responsible  if  the  goods  are  sold  un- 
der the  attachment  proceedings.  Baltimore 
«3-»  O.  R.  Co.  v.  Davis,  {Pa.)  32  Am.  &'  Eng. 
R.  Cas.  563,  12  Atl.  Rep.  335. 

508.  Company  not  bound  to  ship 
to  another  person  and  place. — A  com- 
mon carrier  who,  upon  notice  from  the 
owner  of  goods  to  stop  them  in  transitu 
and  hold  them  for  such  owner,  complies, 
does  not  become  a  party  to  a  new  contract 
of  carriage  by  the  subsequent  order  of  the 
owner  to  ship  them  to  another  person  and 
place.  Mac  Veagh  v.  Atchison,  T.  &*  S.  F. 
R.  Co..  18  Am.  <S-  En^.  K.  Cas.  651,  3  N. 
Mex.  205,  5  Pac.  Rep.  457. 

509.  Not  liable  to  purchaser  for 
failure  to  deliver. — A  consignee  has  no 
cause  of  action  against  a  common  carrier 
who  refuses  to  deliver  the  goods  consigned 
after  being  forbidden  to  do  so  by  tlie  con- 
signor. Poolv.  Columbia  &^  G.  R.  Co.,  23 
So.  Car.  286. 

Where  a  consignee  sues  a  carrier  in 
detinue  for  a  refusal  to  deliver  goods,  a  non- 
suit is  properly  ordered  where  the  plaintiff's 
evidence   shows  that  the  consignor,  under 
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his  right  of  stoppage  in  transitu,  had  di- 
rected the  carrier  not  to  deliver  to  the  con- 
signee; ar.d  wiiere  tlie  plaintiff  lias  already 
given  bord  and  taken  possession  of  the 
goods,  it  is  proper  to  enter  judgment  for 
tlieir  return,  or,  upon  a  failure  to  do  so,  for 
the  value  o''  the  goods.  Pool  v.  Columbia 
i^G.  R.  Co.,  23  .So.  Car.  286. 

A  consignee  who  had  sued  a  carrier  for  a 
fiiilun^  to  deliver  goods  alleged  a  good  cause 
oi  action  and  proved  enough  to  make  out  a 
prima  facie  case,  but  in  his  own  evidence 
admitted  that  the  consignor  had  directed 
the  carrier  not  to  deliver  the  goods.  Held, 
that  the  consignor  had  a  right  to  stop  the 
goods  in  transitu,  and  sucli  admission  was 
fatal  to  a  recovery,  and  it  was  proper  to 
order  a  nonsuit.  Pools.  Columbia  &*  G,  R, 
Co.,  23  So.  Car.  286. 

3.  How  Right  to  Stop  is  Lost, 

510.  By  delivery  to  piircliuser, 
actual  or.  constructive.*— In  the  ab- 
sence of  a  usage  or  agreement  to  the  con- 
trary, the  right  of  stoppage  in  transitu 
continues  till  the  property  is  actually  or 
constructively  delivered  to  the  consignee. 
I-'arrell  v.  Richmond  &*  D.  R.  Co.,  37  Am.  6>» 
Eng.  R.  Cas.  704,  102  N.  Car.  390,  3  L.  R.  A. 
647,  9  S.  E.  Rep.  302.  Grevc  v.  Dunham,  60 
hrwa  108,  14  A'.  W.  Rep.  130.— FOLLOWING 
McFetridge  v.  Piper,  40  Iowa  627. — Sawyer 
x.Joslin,  20  Vt.  172. — Reviewed  in  Kitchen 
V.  Spear,  30  Vt.  545. 

The  vendor's  right  of  stoppage  in  transitu 
continues  until  the  goods  have  reached 
their  ultimate  destination  and  come  into 
the  actual  possession  of  the  vendee.  Mohr 
v.  Boston  &•  A.  R.  Co.,  106  Mass.  67. 

The  right  of  stoppage  terminates  only 
with  an  actual  delivery,  unless  the  carrier 
consents  to  hold  the  goods  for  the  con- 
signee, or  wrongfully  refuses  to  deliver 
them.  A  notice  to  the  carrier  not  to  de- 
liver the  goods  is  enough;  a  demand  of 
delivery  is  not  necessary.  Reynolds  v.  Bos- 
ton &^  M.  R.  Co.,  43  A^.  H.  580. 

Goods,  when  shipped,  are  deemed  to  be 
in  transitu  not  only  while  in  the  actual  pos- 
session of  the  carrier,  whether  on  land  or 
water,  though  the  carrier  may  have  been 
appointed  by  the  consignee,  but  also  while 
they  remain  in  any  place  of  deposit  con- 
nected with  t..eir  transmission  and  delivery, 

*  Delivery  to  put  an  end  to  transit,  see  note, 
29  Am.  Dec  389. 


and  until  they  arrive  in  the  actual  or  con- 
structive possession  of  the  consignee  at  the 
place  named  by  the  buyer  t(j  the  seller  as 
their  place  of  destination.  Haljf  v.  Allyn, 
Co  Tex.  278. 

511.  What  iH  a  sufllcieiit  «l<^livery. 
— A  consignee  of  goods  went  to  the  rail- 
road station  and  paid  the  freight  charges 
thereon,  receipted  for  the  goods,  and  asked 
the  privilege  of  leaving  tnem  svilli  the  agent 
until  he  could  send  f(3r  them.  Held,  that 
this  constituted  such  constructive  delivery 
as  to  defeat  the  shipper's  right  of  stoppage 
in  transitu.  Langstajf'  v.  Sti.v,  28  Am.  o-* 
Eng.  R.  Cas.  85,  64  j]/iss.  171,1  So.  Rep.  97. 
^512.  What  is  not  a  .sufllcient  de- 
livery.— The  transitus  is  not  at  an  end 
until  the  goods  have  reached  the  place  con- 
templated by  the  contract  between  the 
buyer  and  seller  as  the  place  of  their  desti- 
nation. So  where  whiskey  was  sold  while 
stored  in  a  government  warehouse,  to  be 
shipped  to  the  purchaser  as  he  might  order, 
the  right  of  stoppage  in  transitu  continued 
until  the  goods  reached  the  purchaser;  and 
the  fact  that  they  were  transferred  to  him 
on  the  government  records  at  the  ware- 
house would  not  constitute  such  a  construc- 
tive delivery  as  to  defeat  the  right.  Mohr 
v.  Boston  &•  A.  R.  Co.,  106  Mass.  67. 

So  the  delivery  to  a  mercantile  house, 
merely  for  transmission  by  a  forwarding 
house  to  the  vendee,  does  not  amount  to  a 
delivery  to  the  vendee.  Hays  v.  Mouille,  14 
Pa.  St.  48. 

The  fact  that  goods  are  received  at  the 
nearest  railway  depot  to  their  place  of  des- 
tination by  one  who  exhibited  the  bills  of 
lading  to  the  carrier  and  had  an  order  for 
their  delivery  from  the  purchaser,  does  not 
of  itself  determine  the  fact  that  on  their 
delivery  on  the  order  they  ceased  to  be  in 
transitu,  in  the  absence  of  evidence  show- 
ing the  purpose  for  which  the  order  for 
their  delivery  was  given.  Halff  v.  Allyn, 
60  Tex.  278. 

The  consignee  of  certain  freights  agreed 
that  the  carrier  might  set  them  aside  in  its 
depot  to  be  sold  and  the  proceeds  applied 
to  the  payment  of  freight  charges  due  the 
company.  There  was  no  delivery  of  the 
particular  goods,  no  assignment  of  the  bill 
of  lading  to  the  company,  neither  were  the 
freight  charges  paid.  Held,  not  a  sufficient 
delivery  to  defeat  the  right  of  stoppage  in 
transitu.  Macon  &*  IV.  R.  Co.  v.  Meador, 
6  Am.  &*  Eng.  R.  Cas.  450,  65  Ga.  705. 
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A  consignee  of  a  safe,  who  was  owing  the 
carrier  for  freights  on  otlier  goods,  said  to 
tlie  carrier's  agent :  "  I  place  this  safe  in 
your  hands  as  security  for  what  I  owe.  " 
Held,  inasmuch  as  tlie  carrier  alreafly  had  a 
lien  on  the  safe  for  freights,  tiiere  was 
.10  such  actual  delivery  to  the  consignee  as 
to  defeat  the  shipper's  right  of  stoppage  in 
transitu.  Famll  v.  Kichinond  &"  D.  K, 
Co.,  37  /////.  (5^  J'^n^^.  A',  Las.  704,  102  A'.  Car. 
390,  3   Z..  A'.  A.  647,  9  S.  E.  Kep.  302. 

51  a.  By  transfer  of  the  bill  (>f  Itul- 
iii}f«* — The  seller  of  goods  may  exercise 
the  right  of  stoppage  in  transitu  at  any 
time  before  the  delivery  of  the  goods  to 
the  consignee,  or  a  bona-fide  sale  of  them  to 
a  third  person,  as  by  indorsement  of  a  bill 
of  lading  in  good  faith  for  a  valuable  con- 
si(h-ration.  Bloomin^dale  v.  Memphis  &• 
C.  A'.  Co.,  6  Lea  {Tenn.)  616. 

The  transfer  and  assignment  of  a  bill  of 
lading  is  equivalent  to  a  delivery  of  the 
property  described  therein  ;  so  the  seller  of 
g(jods  has  no  riglit  of  stoppage  in  transitu 
of  goods  as  against  a  transferee  of  the  bill 
of  lading  for  a  valuable  consideration,  and 
an  antecedent  debt  will  be  regarded  as  a 
valuable  consideration.  St.  Paul  Nolle}- 
Mill  Co.  v.  Great  Western  Despatch  Co. ,  27 
Fed.  Rep.  434. 

While  the  seller  may  exercise  the  right  of 
stopping  a  shipment  of  goods  while  in  the 
carrier's  possession,  and  such  stoppage 
would  be  a  defense  in  favor  of  the  railway 
company  carrier  against  the  demand  of  the 
consignee,  still  the  right  of  stoppage  in 
transitu  must  exist  at  time  exrrcised. 
In  this  case  the  right  had  been  destroyed 
by  the  indorsement  of  the  bill  of  lading  be- 
fore the  stoppage  of  the  goods.  Missouri 
J'ac.  K.  Co.  V.  Heidenheiiner,  82  Tex.  195, 17 
S.  IV.Rep.to^. 

A  quantity  of  tobacco  was  shipped  and  a 
bill  of  lading  in  duplicate  was  taken.  The 
duplicate  was  transmitted  to  the  consignee, 
and  the  original  attached  to  a  draft  on  him, 
and  was  forwarded  to  a  bank  for  collection. 
Before  the  draft  was  presented  the  con- 
signee transferred  the  duplicate  to  a  pur- 
chaser of  the  tobacco,  and  received  pay- 
ment, and  afterward  refused  to  accept  the 
draft.  Some  two  weeks  after  the  shipment 
the  consignee   failed    and   the    seller  and 

*  When  indorsement  of  bill  of  lading  defeats 
right  of  stoppage  in  Iruiisilu,  see  notes,  23  Am. 
&  E.NG.  R.  Cas.  703,  38  Am.  Dkc.  422. 


shipper  of  the  goods  notified  thecarriernot 
to  deliver  them.  Some  days  after  this 
notice  the  parly  purchasing  from  the  con- 
signee demanded  the  goods  from  the 
carrier,  and  upon  being  refused,  sued  to 
recover  them.  Held,  that  plaintiff  had  suf- 
ficient notice  to  have  put  him  on  inquiry  as 
to  what  disposition  had  been  made  of  tlu> 
original  bill  of  lading,  and  that  the  trans- fcr 
to  him  of  the  duplicate  did  not  convey  any 
such  title  as  would  defeat  the  right  of  the 
seller  to  stop  the  goods.  Castanola  v.  Mis- 
souri Pac.  K.  Co.,  21  Am.  6^  Eng.  K.  Cas.  75, 
24  Fed.  Rep.  267. 

514.  By  a  resliipnieiit.  —  The  right 
of  stoppage  in  transitu  only  extends  to  the 
original  shipment,  and  where  goods  have 
reached  their  destination  and  have  been  re- 
shipped  by  the  consignee,  the  right  is  lost. 
Mollison  V.  Lockhart,  30  New  Brtin.  398. 

515.  Not  lost  by  assiifiiiiioiit  by 
piirelinMor,  nor  by  attacliinoiit 
against  liini.— A.,  residing  in  Vermont, 
purchased  goods  of  B.,  in  New  York,  to  be 
forwarded  by  railroad  to  R.,  where  A.  re- 
sided. Immediately  on  their  arrival  at  R., 
and  before  they  were  placed  in  the  ware- 
house of  the  railroad  company,  A.  having 
in  the  meantime  become  insolvent,  C,  a 
creditor  of  A.,  caused  the  goods  to  be  at- 
tached, and  to  be  taken  directly  from  the 
cars  and  removed  away  from  the  railroad. 
The  officer  paid  for  the  freight  upon  the 
goods  and  retained  possession  of  them 
under  the  attachment  until  B.  demanded 
them  of  him.  Held,  that  B.'s  right  of  stop- 
page in  transitu  had  not  ceased  at  the  time 
of  the  attachment,  or  of  the  demand,  and 
that  he  was  entitled  to  the  goods.  Kitchen 
v.  Spear,  30  Vt.  545.— Reviewing  Sawyer 
V.  Joslin,  20  Vt.  172. 

The  plaintiffs,  merchants  in  Boston,  sold 
and  consigned  goods  to  J.  C.  &  Son,  in 
Toronto.  While  the  goods  were  held  by 
the  railroad  company  in  T.,  J.  C.  &  Son  as- 
signed to  the  defendant  as  trustee  for  the 
benefit  of  creditors.  The  defendant,  imme- 
diately after  the  assignment,  passed  and  en- 
tered the  goods,  and  paid  the  duty  thereon, 
and  the  railway  company  removed  the 
goods  from  tV-c  v.ustoms  warehouse  to  their 
freight  sheds,  where  they  remained,  and 
delivery  was  refused  to  the  defendant  for 
non-production  by  him  of  a  bill  of  lading, 
and  the  freight  was  not  paid  or  tendered. 
The  plaintiff  having  stopped  the  goods 
— held,  that  the  transitus  was  not  at  an  end, 
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for  the  railwiiy  company  continued  to 
hold  the  goods  as  carriers,  and  not  as 
agents  (or  tlie  defendant.  Morgan  Envelope 
Co.  V.  lioustead,  7  Ont.  697. 

510.  Uifflit  not  Io8t  by  Hliippini; 
(;<mm1s  a  mccoikI  time,  nor  by  laoboH. 
—The  vendor's  right  of  stoppage  in  transitu 
is  not  affected  by  his  hiciies  so  long  iis  the 
goods  remain  in  transit.  Schivabacher  v. 
Ktvte,  \i  Mo.  App.  126, 

VViiere  a  consignee  refuses  to  receive 
goods  and  they  are  sent  back  to  the  con- 
signor, who  refuses  to  take  them  back,  and 
tliey  are  sent  again  to  the  consignee,  re- 
maining at  the  station  until  he  becomes 
bankrupt,  the  consignor  has  a  right  of  stop- 
page in  transitu,  and  the  company  is  justi- 
fied in  detaining  the  goods  for  him.  Bolton 
V.  Lancashire  6-  Y.  R.  Co.,  L.  A\  i  C.  P. 
431,  12/ur.  N.  S.  317,  35  Z./.  C.  P.  137.  14 
1V.A\4io,  13L.T.  764. 

517.  Nor  by  tnkinfjr  notes  t^oni  pur- 
chaser.*— The  right  to  stop  the  goods  in 
transitu,  is  not  interfered  with  by  the  plain- 
tiff taking  the  promissory  note  of  the  vendee 
for  tiie  goods,  at  the  time  the  goods  were 
sold.     Campbell  v.  Jones,  9  Loiv.  Can.  lo. 

Tile  purchaser's  notes  given  for  the  price 
of  the  goods  need  not  be  tendered  back, 
before  stopping  the  goods  in  transitu. 
Hays  V.  Mouille,  14  Pa.  St.  48. 

X.  ENGLISH  ACTS. 

I.  Carrier's  Act  {w  Geo.  IV.&*\   Wtn. 
IV.  c.6%.) 

518.  Carrier  not  liable  for  goods 
worth   mo  or  more,  unless  value 

dcclarecl.t— Under  the  Carriers'  Act,  11 
Geo.  IV,  &  I  VVm.  IV.  c.  68,  §1,  a  carrier  is 
not  liable  for  loss  of  goods  of  a  certain  de- 
scription, unless  the  shipper  declares  the 
value  ot  such  goods  at  the  time  of  theirde- 
livery,  no  matter  where  the  delivery  was 
made.  Hart  v.  Baxendale,  6  Ex.  jSg,  16 
/ur.  126,  21  L./.  Ex.  123. 

A  bill  of  lading  given  by  a  railway  com- 
pany for  the  transportation  of  goods  from 
Rotterdam  to  London,  via  Harwich — /leld,  to 
have  contemplated  the  conveyance  of  the 
goods  partly  by  land  ;  and  the  value  of  the 
goods  not  having  been  declared,  as  required 
by  the  Carriers'  Act,  and  the  value  being 

*  Right  of  stoppage,  how  affected  bv  taking 
note,  security,  part  payment,  etc.,  see  note,  20 
Am.  Dec  387. 

t  See  also  ante,  109-203,  444. 
a  D.  R.  D.— 13. 


above  £\o,  the  company  was  not  liable. 
liaxeuihile  v.  Great  Kastcrn  K.  Co.,  38  L.J. 
Q.  li.  137,  L.  R.  4  (2-  /'.  244,  17  iV.  R.  412. 
A  carrier  is  not  protected  by  the  Carriers' 
Act  from  liability  as  to  cither  a  gilt  frame 
or  a  packing  case  inclosing  a  lace  corporal 
intended  for  exhibition,  and  sent  by  railway 
without  any  declaration  of  value.  Tread- 
win  V.  Great  Eastern  R.  Co.,  L.  R.  3  C.  P. 
308,  37  L.  J.  C.  P.  83,  17  L.   T.   601,  16  W. 

R.  365. 

In  an  action  against  a  carrier  for  the  loss 
of  goods,  the  defendant's  pica  that  the 
plaintiff  gave  no  notice  of  the  nature  or 
value  of  the  goods,  as  required  by  the  Car- 
riers' Act,  1 1  Geo.  IV.  &  I  Wm.  IV.  c.  68,  is 
bad,  for  not  alleging  with  certainty  that  the 
articles  in  question  were  articles  of  some 
or  one  of  the  descriptions  mentioned  in  the 
act.  Smith  v,  London,  B,  Sf  S,  C,  R.  Co., 
7  C.  n.  782. 

5 10.  Shipper  is  concluded  by  his 
declaration  of  value. — Under  the  Car- 
riers' Act  a  shipper  is  concluded  by  his 
declaration  of  the  value  of  things  shipped, 
although  they  actually  exceeded  the  value 
of  ^10  and  were  injured  through  the  negli- 
gence of  the  company.  M'Cance  v.  London 
&^  N,  IV.  R.  Co.,  3H.  &^  C.  343.  10  Jur.  N. 
S.  1058,  12  IV.  R.  1086,  II  Z,.  r.  426,  34  L. 
/.  Ex.  39. 

520.  What  goods  and  shipments 
are  within  protection  of  g  1. — A  car- 
rier entering  into  a  special  contract  exempt- 
ing it  from  liability  for  railway  accidents, 
breakage,  or  wrong  delivery  caused  by  error 
or  insufficiency  in  marks  or  numbers,  does 
not  lose  the  protection  of  the  Carriers'  Act. 
Baxendale  v.  Great  Eastern  R.  Co.,  10  B.  &• 
S.  212. 

A  contract  with  a  carrier  for  the  convey- 
ance of  goods  from  a  foreign  port  in  Enji- 
land,  and  thence  by  land,  is  divisible,  and  it 
is  entitled,  as  to  the  land  carriage,  to  the  pro- 
tection of  the  Carriers'  Act,  11  Geo.  IV.  &  i 
VVm.  IV.  c.  68,  §  I.  Baxendale  v.  Great 
Eastern  R.  Co.,  10  B.  dr^  S.  2\2,  4  Q.  /?.  244. 
38  L.  J.  Q.  B.  137.  3  Ry-  &^  C.  T.  Cas.  xii. 

A  silk  dress,  part  of  a  passenger's  wearing 
apparel,  is  within  11  Geo.  IV.  &  i  Wm.  IV. 
c.  68,  §  I.  Flowers  v.  South  Easter 71  R.  Co., 
16  L.  T.  329. 

A  carrier  is  not  deprived  of  the  protec- 
tion of  the  Carriers'  Act,  11  Geo.  IV.  &  i 
Wm.  IV.  c.  68,  §  I,  by  the  fact  that  the  loss 
happens  after  the  goods  have  been  negli- 
gently taken  beyond  their  destination.  Mor- 
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ritt  V.  North  Eastern  R.  Co.,  A.  A',  i  Q.  li. 
I).  302,  45  /../•  L?-  ■//■  ^■'-  28y,  34  /,.  T.  940, 
24  ;/'.  A'.  380;  iijjirinint;  45  /,.  /.  (9.  //.  A 
289.  24  W.  A'.  235,  35  /-.  T.  94. 

The  word  "  paiininHS,"  in  the  Carriers' 
Art,  1 1  (ioo.  IV.  iV  I  Win.  IV.  c.  68,  ii  i.does 
not  includi- colored  itnitiitions  of  riiRS  ;in<l 
carpels  and  colored  woikinj{  designs;  tlie 
word  denotes  ordy  worl<s  of  art.  Wood- 
ward  V.  London  &"  ;V.  /K.  A'.  Co..  L.  A*.  3 
Ex.  J).  I2t,  47  L.  J.  E.x.  263,  38  /,.  T.  321. 
26  W.  R.  354. 

521.  Noth'o  rcMiuinMl  by  5^ 4.— Under 
the  Carriers'  Act,  the  only  |)uri)osc  of  the 
police  retiuircd  to  be  affixed  by  liie  carrier, 
in  its  olFice,  is  to  allow  it  to  make  an  in- 
creased charge  afier  having  received  noMce 
of  the  nature  and  value  of  the  gof)ds.  Hart 
V.  lia.xendale,  6  E.x.  769,  xdjur.  126,  21  L.J. 
Ex.  r23. 

Section  4  of  the  Carriers'  Act  (11  Geo.  IV. 
&  I  Wni.  IV.  c.  68)  is  confined  to  public 
jiotice.  IVal/cer  v.  York  &*  N.  M.  R.  Co.,  2 
J£L  6-  hi.  750.  i8/Kr.  143.  23  /'  /•  Q-  /»'•  73- 

522.  HiMM'ial  contract.'^  witliiii  §  U. 
— Section  6  of  the  Carriers'  Act  applies  only 
to  special  contracts  which  are  inconsistent 
with  the  protection  given  the  carrier  by  sec- 
tion I.  Baxendale  v.  Great  Eastern  R.  Co., 
10  B.  &*  .S\  212. 

Where  a  shipper  of  a  liorse  received  a 
ticket  relieving  the  company  from  all  liabil- 
ity, there  was  held  to  be  a  special  contract, 
valid  under  section  6  of  the  Carriers'  Act, 
and  the  company  was  protected  from  liabil- 
ity in  respect  of  the  injury  to  the  horse. 
Great  Northern  R.  Co.  v.  Morville,  7  Railw. 
CrtJ.  830,  \6Jiir.  528,  21  L.J.  Q.  li.  319. 

A  fishmonger  who  sends  his  fish  after 
notice  is  served  by  the  company  that  fish 
will  not  be  taken,  unless  on  certain  terms, 
assents  to  a  special  contract  to  carry  on 
those  terms,  and  the  company  is  protected 
under  1 1  Geo.  IV.  &  i  Wm.  IV.  c.  68.  Walk- 
er v.  York  6^  N.  M.  R.  Co.,  2  El.  <S-  Bl. 
750,  i8/«r.  143,  23  L.  J.  Q.  B.  73. 

523.  What  arc  |i;'(M)d,s  "in  a  parcel 
or  package"  within  meaning:  of  §  8. 
— If  a  package  containing  pictures  in  frames, 
exceeding  ;£io  in  value,  is  delivered  to  a  car- 
rier to  be  carried  for  hire,  without  any 
declaration  as  to  the  value  and  nature  of  the 
articles,  the  picture  and  frame  are  to  be 
considered  as  one  article  ;  and  the  carrier  is 
protected  from  liability  as  well  in  respect  of 
damage  done  to  the  frames  as  in  respect  of 
damage  done  to  the  picture  itself.    Hender- 


son V.  London  &*  N.  IV.  R.  Co.,  I..  R.  5  Ex, 
90,  39  L.J.  Ex.  55,  3  Ry.  (S-  C.  T.  Cas.  xii. 

Pictures  exceediitg  the  value  of  £\o  were 
laid  upon  one  another  without  any  covering 
or  tie  in  the  owner's  wagon,  which  had 
sides,  but  no  top,  and  the  wagon  was  de- 
livered to  a  railroad  company  and  phiced  by 
their  serviints  on  one  (jf  their  trucks  for 
carriage  by  the  railway.  J/ild,  that  the 
pictures  were  "contained  in  a  parcel  or 
package,"  within  the  meaning  of  sect  on  8 
of  the  Carriers'  Act,  so  as  to  give  tiie  .:om- 
pany  the  protection  of  that  statute.  H'aite 
V.  Lancashire  &^  Y.  A'.  Co.,  L.  R.  9  Ex.  67, 43 
/,.  J.  Ex.  47,  3  Ay.  &*  C.  /'.  Cas.  xii. 

524.  When  tt:<><>(lM  are  Htolen  by  em- 
ployes or  Mtranjferw. — livery  person  em- 
ployed by  a  earner  is  its  servant  within  the 
meaning  of  section  i  of  the  Carriers'  Act. 
Mac  hit  v.  London  &*  S.  IV.  R.  Co.,  2  Ex. 
415,  5  RailiU.  Cas.  302,  12  Jur.  501,  17  L.J. 
Ex.  271.— Approved  in  Doolan  v.  Midland 
R.  Co.,  L.  R.  2  App.  Cas.  792,  37  L.  T.  217, 
25  W.  R.  882. 

A  felony  by  a  carrier's  servant  is  alone  a 
good  answer  to  a  defense  by  it  under  the 
Carriers'  Act ;  but  the  felony  must  be 
proved,  a  mere  suspicion  not  being  sufTi- 
cient.  Great  Western  R.  Co.  v.  Riinell,  27 
L.J.  C.P.  201. 

In  an  action  for  loss  of  goods,  to  make 
out  a  case  for  the  jury  in  support  of  a  repli- 
cation of  felony  by  the  carrier's  servants  to 
a  plea  of  the  Carriers'  Act,  11  Geo.  IV.  &  i 
Wm.  IV.  c.  68,  ii  8,  it  is  not  enough  to 
show  that  the  servants  liad  greater  facilities 
of  access  to  the  goods  thim  any  other  per- 
sons. McQueen  v.  Great  Western  R.  Co. ,  32 
L.  T.  759,  23  W.  R.  698,  L.  R.  10  Q.  B.  569, 
44  Z../  (2.  B.  130. 

There  is  no  evidence  of  &  loss  of  goofis  by 
the  felony  of  a  carrier's  servants  where  it  is 
merely  shown  that  the  goods  were  packed 
by  the  porters  on  a  truck  and  covered  over, 
and  remained  for  some  hours  on  a  long  sid- 
ing to  which  the  public  had  access,  and 
were  stolen.  McQueen  v.  Great  Western  A'. 
Co.,  32  L.  T.  759.  33  ^-  li-  698.  L.  R.  10  Q. 
B.  569,44^.7.2.^.130. 

The  exemption  of  a  carrier  from  liability 
for  the  loss  of  certain  goods  exceeding  £\o 
in  value,  the  value  of  which  has  not  been 
declared,  and  for  which  increased  charges 
have  not  been  paid,  does  not  extend  to  any 
loss  whatsoever  occasioned  by  the  non-de- 
livery or  by  delay  in  the  delivery  of  the 
goods  by  the  neglect  of  the  carrier,  but  ex- 
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tends  only  to  u  loss  by  the  abstraction  of 
the  ^;()0(l»  by  a  straii^jer  or  by  tiie  carrier's 
own  servants  (not  being  a  felonious  act),  or 
by  the  carrier  or  his  servants  losing;  them 
from  the  vehicle  or  by  mislaying  ihetn. 
Ihani  V.  Loudon  »>  S.  W,  R.  Co.,  lo  A'.i , 
793,  3  C.  /-..  A'.  597.  i  Jiir.  N.  S.  236.  24  /-./. 
/i.r.  I  So. 

Where  the  plaintilT  in  an  action  for  the 
loss  of  goods,  to  wiiich  llie  Carriers'  Act  is 
pleaded  as  a  defense,  alleges  that  the  loss 
arose  from  the  felonious  acts  of  the  com- 
pany's S(.'rvant,  and  the  companv  pleads  that 
the  goods  were  stolen  by  one  who  reported 
himself  to  be  a  servant  of  the  company,  ol)- 
taining  a  pass  out  of  the  company's  yard, 
which  enabled  him  to  steal  the  goods,  the 
comi)any  is  not  estopped  from  denying  that 
the  thief  wjis  its  servant.  IVny  v.  (.irrat 
Etutern  li.  Co.,  L.  A'.  1  Q.  li.  1).  692,  45  /.. 
/.  (J.  n.  n.  874,  35  I-  T.  253. 

Where  a  parcel  was  delivered  to  a  porter 
at  a  station  for  carriage  after  the  way-bill 
and  the  guard's  parcel-book  had  been  made 
up,  and  the  parcel  was  placed  by  the  porter 
in  the  usual  receptacle  in  the  luggage-van 
and  entered  by  him  on  liie  way  bill,  but  the 
fact  of  his  having  so  placed  it  was  not  com- 
municated to  tiie  guard,  and  after  several 
sto|)pages  the  parcel  was  missed,  there  is  no 
evidence  for  the  jury  of  the  parcel  having 
been  stolen  by  a  servant  of  the  company. 
Creat  Northern  K.  Co.  v.  Kimell,  18  C.  B. 

575- 

A  parcel  of  silk  was  delivered  at  a  receiv- 
ing office  for  transmission  to  a  station  on  the 
defendants'  railway.  No  declaration  of  value 
was  made  at  the  time  of  delivery.  The  place 
where  the  goods  were  delivered  was  stated 
in  the  published  timetables  of  the  defend- 
ants to  be  a  receiving  office  for  parcels  and 
goods  intended  for  carriage  by  the  defend- 
ants. The  goods  were  collected  in  due 
course  by  the  defendants  and  taken  to  one 
of  their  stations:  while  there  they  were  ob- 
tained by  a  person  in  the  employ  of  the  pro- 
prietor of  the  receiving  office,  by  means  of  a 
forged  order,  and  were  stolen.  Held,  that 
the  defendants  were  not  protected  by  the 
provisions  of  the  Carriers'  Act  (n  Geo.  IV. 
&  I  Win.  IV.  c.  68),  as  the  loss  had  arisen 
from  the  felonious  act  of  a  person  who  was 
a  servant  of  the  defendants,  within  the  mean- 
ing of  section  8  of  that  act.  Stephens  v. 
London  &-  S.  IV.  A:  Co.,  iS  Q.  B.  D.  121,  s6 
L.J.  Q.  B.  161,  56  L.  T.  220,  5  Ky.  <S-  C.  T. 
Cas.  vii.— Applying  Machu  v.  London  & 


.S.  W.  K.  Co.,  2  Kx.  415;  Syms  v,  Chaplin, 
5  Ad.  »Si  Kl.  634. 

525.  Linl>ilit.y  lor  temporary  Ion.s  or 
il<'lilj'.— A  carrier  is  not  deprived  of  the 
protection  alTordcd  by  the  Ciiriiers'  Act  (11 
(leo.  IV.  it  I  Wm.  IV.  c.  6S,  ^  i)  merely  by 
tlie  fact  that  the  loss  of  the  goods  is  tempo- 
rary and  not  pi'rmaiienl,  nor  can  the  owner 
of  gooHs,  wiiich  ouglit  to  have  been  but 
were  not  rieclared  pnrsuaiil  to  tliiit  siatiite, 
recoverdamages  for  tin-  conseciucncis  of  the 
loss  of  them -e.g.,  being  1  .m|)el!etl  to  re- 
j)lace  them— as  distinguislicil  from  ttie  loss 
itself.  Milhn  v.  Biasch.  9  Am.  &*  I'.ii^^.  R. 
Cas.  326.  /..  R.  10  (J  'I.  I).  I  1 2,  52  /..  /  jV. 
B.  n.  (App.)  127  ;  '  crsing  8  (9.  /?.  D.  35, 
51  /..  /.  <2.  B.  I),  ifio,  45  / .  7.  653.— Ex- 
I'l.AiNiNd  Ilcarii  V.  London  A  S.  W.  R.  Co., 
10  Kx.  793.  Rkvii:,vin(;  Pianciani  v. 
London  &  S.  W.  R.  Co.,  18  C.  H.  226; 
Wallace  v.   Dublin  &  B.  R.  C\).,8  Ir.  C.  L, 

34'- 

520.  When  cnrrlor  liaMe  tlioii{>:li 
iiicrcasiMl  cliaritcliaN  not  licon  i>ai<l.— 

Under  the  Carriers'  Act,  if  the  currier  makes 
no  demand  for  the  increased  charge  men- 
tioned in  the  notice  affixed  in  his  ofTice,  the 
shipper  is  not  bound  to  attend  to  it,  and  the 
carrier  is  liable  for  loss  or  injury,  although 
the  increased  charge  has  not  been  paid. 
Great  Northern  R.  Co.  v.  Behreiis,  7  //.  &* 
N.  950.  8/«r.  A',  .v.  567,  31  L.  J.  Ex.  299,  10 

W.  R.  389,  8  /..  T.  328 ;  affirming  6  H.  &^ 
N.  366,  30  L.  J.  Ex.  1 53,  9  IV.  R.  338,  3  L. 

"\  863. 

527.  What  is  a  "hill,  order,  note," 
etc.,  within  the  ni(MininK:ot'the  iiet.— 

A  draft  directed  by  a  person  to  himself, 
ordering  the  payment  of  a  certain  amount 
(niore  than  £\o),  and  accepted  by  him,  but 
having  no  drawer's  name,  and  sent  by  rail- 
way to  a  person  in  order  that  he  might  add 
his  name  as  drawer,  is  not  "a  bill,  order, 
note,  security  for  payment  of  money,  or 
writing  of  value  exceeding  ^10,"  so  as  to 
give  the  carrier  ihe  benefit  of  the  Carriers' 
Act.  Stoesstger  v.  South  Eastern  A'.  Co.,  3 
E/.  <S-  B/.  549,  2  C.  L.  R.  1595,  iS/ur.  605,  23 
L.y.  Q.  B.  293- 

528.  SufUeieney  of  plea  setting;  np 
the  statute  as  a  defense.— A  plea  to  a 
declaration  alleging  the  loss  of  goods  deliv- 
ered to  a  carrier  for  transportation,  setting 
up  the  provisions  of  the  Carriers'  Act — /le/d, 
to  constitute  a  good  answer.  Baxendale  v. 
Great  Eastern  R.  Co.,  38  L.J.  Q.  B.  137,  L. 
B.  4  Q.  B.  244,  17  W.  R.  412. 
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2.  Railway  and  Canal  Traffic  Act. 
a.  Generally.* 

529.  PurpoHe  and  scope  of  the  act. 

— The  Railway  and  Canal  Traffic  Act  was 
aimed  against  undue  preferences  and  dis- 
criminations, and  was  not  intended  to  apply 
to  the  case  of  a  breach  or  neglect  by  the 
company  of  a  public  duty  which  was  already 
susceptible  of  redress  by  mandamus  or  in- 
dictment. Bennett  v.  Manchester,  S.  <S>»  L. 
A'.  Co.,  6  C.  B.  N.  S.  707. 

The  failure  of  a  railway  company  to  prop- 
erly maintain  one  of  its  docks,  as  required 
by  statute,  is  not  the  subject  of  redress  un- 
der the  Railway  and  Canal  Traffic  Act,  al- 
though its  object  was  to  discourage  the  traf- 
fic at  such  (lock  and  divert  it  to  anotherone. 
Bennett  v.  Manchester,  S.  &•  L.  R.  Co. ,  6  C. 
B.  N.  S.  707. 

The  Railway  and  Canal  Traffic  Acf.  (17  & 
18  Vict.  c.  31)  does  not  apply  to  special  con- 
tracts entered  into  between  a  railway  com- 
pany and  other  persons  as  to  the  receiving, 
forwarding  and  delivering  of  traffic  be- 
yond the  limits  of  its  own  lines.  Zuns 
V.  South  Eastern  R.  Co.,  L.  R.  4  Q.  B. 
539,  10  B.  &*  S.  594,  38  L.  J.  Q.  B.  209,  20 
L.  T.  873;  s.  c.  nom.  Turner  v.  South  East- 
ern R.  Co.,  17  IV.  R.  1096.— Considered  in 
Watkins  v.  Rymill,  L.  R.  10  Q.  B.  D.  178,  52 
L.  J.  Q.  B.  121.  48  L.  T.  426,  31  W.  R.  337, 

47  J-  P-  357- 

The  Railway  and  Canal  Traffic  Act  1854 
incorporates  the  whole  of  section  16  of  the 
Regulation  of  Railways  Act  1868,  and  ex- 
tends its  provisions  to  traffic  carried  partly 
by  railway  and  partly  by  steam-vessels,  even 
where  the  railway  company  has  no  power  to 
work  steam-vessels  ;  and  the  Regulation  of 
Railways  Act  1871,  §  12  extends  the  whole 
of  the  Railway  and  Canal  Traffic  Act  181:4 
to  all  cases  where  railway  companies  procure 
traffic  to  be  carried  in  a  steam-vessel  not  be- 
longing to  them.  Doulan  v.  Midland  R. 
Co.,  25  W.  R.  882,  37  L.  r.  317. 

530.  Does  not  take  away  equity 
jurisdiction. — The  jurisdiction  of  the 
court  of  chancery  or  the  attorney-general  is 
not  abolished  or  abridged  by  the  Railway 
and  Canal  Traffic  Act,  17  &   18  Vict.  c.  31. 

*  Force  in  America  of  English  decisions  as  to 
the  English  Railway  and  Canal  Traffic  Act,  see 
note,  29  Am.  &  Eng.  R.  Cas.  59. 

"Just  and  reasonable"  conditions,  see  note, 
16  Am.  &  Eng.  R.  Cas.  187. 

"  Tair  interests"  of  railway  company,  see 
note,  29  Am.  &  Eng.  R.  Cas.  60. 


Attorney-General  v.  Great  Northern  R.  Co., 
iDreia.&'S.  154— DISCUSSED  IN  Attorney- 
General  V.  Great  Eastern  R.  Co.,  L.  R.  11 
Ch.  D.  449,  48  L.  J.  Ch.  429,  40  L.  T.  265. 

The  jurisdiction  of  courts  of  chancery  is 
not  aoridged  by  the  Railway  and  Canal 
Traffic  Act  giving  a  concurrent  jurisdiction 
to  courts  of  law.  Baxendale  v.  West  Mid- 
land R.  Co.,  3  Giff.  650 ;  affirmed  on  appeal  in 
7  L.  T.  297. 

531 .  Iiijuuctiou  —  Overcharge.— In 
general,  it  is  only  after  a  complainant  has 
laid  his  grievance  against  a  railway  com- 
pany, which  he  alleges  is  violating  the 
Railway  and  Canal  Tiaffic  Act,  before  the 
company  itself  that  the  court  will  grant  an 
injunction.  Cooper  v.  London  &*  S.  IV.  R, 
Co.,  4/ur.  N.  S.  762. 

The  court  declined  to  review  the  decision 
of  the  judge  at  chambers  refusing  to  allow 
a  railway  company  its  costs  of  resisting  an 
unsuccessful  summons  for  an  injunction 
under  the  Railway  and  Canal  Traffic  Act. 
llfracombe  P.  Conveyance  Co.  v.  London  &* 
S.  IV.  R.  Co.,  L.  R.  4  C.  Z'.  151. 

An  injunction  will  be  refused  under  the 
Railway  and  Canal  Traffic  Act  where  the 
shipper  has  sued  to  recover  the  excess  of 
charges  paid  by  him  over  those  required  of 
other  shippers,  and  having  recovered  a 
judgment,  the  company  continuing  the  same 
charges,  he  applies  for  an  injunction  upon 
affidavits  stating  facts  similar  to  the  evidence 
adduced  in  the  action  for  tiie  overcharges. 
Sutton  V.  South  Eastern  R.  Co.,  4  N.  &>  C. 
325,  L.  R.  I  Ex.  33,  35  Z./.  E.V.  38. 

532.  Procedure— Costs.— It  is  enough 
to  warrant  an  application  under  section  7  of 
the  Railway  and  Canal  Traffic  Act  1888 
calling  upon  the  court  for  its  interference, 
if  the  practices  complained  of — whether 
their  present  effect  be  serious  or  trivial—  are 
in  themselves  legally  objectionable,  and  if 
they  may  lead  to  consequences  legally  in- 
jurious to  the  interests  of  those  represented 
by  the  applicants.  Liverpool  C.  &*  T.  As- 
soc. V.  London  <&-  N.  IV.  R.  Co.,  7  Ry.  S'* 
C.  T.  Cas.  125. 

A  rule  requiring  a  railway  company  to 
show  cause  why  itshould  not  comply  with  the 
Railway  and  Canal  Traffic  Act  is  too  vague. 
Marriott  V.  London  &^  S.  IV.  R.  Co.,  3/ur. 
N.  S  493,  26  L. /.  C.P.  IS4. 

Where  a  rule  under  the  Railway  and 
Canal  Traffic  Act  1854  has  been  moved 
without  mention  of  costs,  the  general  practice 
is  to  make  the  rule  absolute  without  costs. 
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Marriott  v.  London  &»  S.  IV.  K,  Co.,  3  Jur. 

A.  S.  493,  26  L. /.  C.P.  154. 

VVlicre  the  conduct  of  a  railway  company 
makes  it  proper  and  necessary  for  a  person 
to  come  into  court  for  redress  under  the 
Railway  and  Canal  Tratlic  Act,  the  court  will 
ordinarily  make  the  rule  absolute  with  costs. 
In  ye  Baxendale  S^  L.  &*  S  IV.  R.  Co.,  12  C. 

B.  N.  S.  758.  28  L.J.C.P.%1,\  Jur.  N.  S. 
1279.— CoNSiDEREU  IN  Palmer  v.  London 
A  S.  W.  K.  Co.,  L.  R.  1  C.   P.  588,  35  L.  J. 

C.  P.  289,  12  Jur.  N.  S.  926,  15  L.  T.  159,  15 
\V.  R.  II. 

Where  a  complainant  asks  by  a  rule  under 
the  Railway  and  Canal  Traffic  Act  more 
than  lie  is  entitled  to  and  the  company  has 
been  partially  in  the  wrong,  neither  party 
will  be  allowed  costs.  Oxlade  v.  North  East- 
ern R.  Co.,  I  C  B.  N.  S.  454. 

b.  Duty  of  Carrier  to  Furnish  "Reasonable 
Facilities,"  Under  §  2. 

533.  Generally.  —  The  Railway  and 
Canal  Traffic  Act  1854,  §  2,  requires  facil- 
ities to  be  given  according  to  the  powers  of 
railway  companies,  and  as  special  railway 
acis  make  the  powers  of  some  companies 
larger  than  those  of  others,  so  they  also  ex- 
tend or  limit  the  facilities  they  give  to  the 
])ublic,  and  thus  the  general  enactment  as  to 
affording  facilities  has  to  be  read  and  con- 
sidered with  reference  to  the  language 
of  any  special  clauses  regarding  them. 
Tluirsis  S.  &^  C.  Co.  v.  London  6^  A'.  W.  R. 
Co.,  3  Ry.  &•  C.  T.  Cas.  455. 

The  cost  of  working  any  particular  de- 
scription of  traffic  is  not  material  as  an 
answer  to  the  obligaiion  of  section  2  of  the 
Railway  anu  Canal  Traffic  Act  1854,  to 
iiffiird  all  due  and  reasonable  facilities  for 
the  conveyance  of  traffic.  IVinsford  Local 
Board  V.  Cheshire  Lines  Committee,  7  Ry.  <S-» 
C.  T.  Cas.  72. 

If  a  line  as  a  whole  earns  a  profit  a  rail- 
way company  cannot  single  out  this  or  that 
particular  traffic,  and  say  "  We  find  that 
particular  traffic  is  not  remunerative,  and 
therefore  we  shall  cease  to  provide  any  fa- 
cilities for  it."  IVinsford  Local  Board  v. 
Cheshire  Lines  Committee,  7  Ry.  &■*  C.  T. 
Cas.  72. 

Section  2  of  the  Railway  and  Canal  Traf- 
fic Act,  which  prohibits  undue  and  unrea- 
sonable preferences  or  advantages  being 
given  by  railways  and  canal  companies  to 
particular  persons,  does  not  apply  to  the 
case  of  arrangements  made  by  a  railway 


company,  whose  line  terminates  at  the  sea, 
with  a  steamboat  owner  for  carrying  across 
the  sea  i;()ods  and  passengers  brought  by 
the  railway.  Napier  v.  Glasgow  (S^*  S.  IV. 
R.  Co.,  I  Ry.  &>  C.  T.  Cas.  292,  4  Sess.  Cas. 
87,  yl  ser. 

534.  For  recoiviii}?  and  delivering' 
{i^oods. — The  obligation  imposed  upon  rail- 
way companies  by  section  2  of  the  Railway 
and  Canal  Traffic  Act  1854,  to  afford  to  the 
public  facilities  for  using  a  railway  as  re- 
gards the  receipt  and  delivery  of  traffic,  is 
not  confined  to  the  granting  of  such  facil- 
ities at  existing  stations  only.  Local  Board 
of  Newington  v.  North  Eastern  R.  Co.,  3  Ry. 
&•  C.  T.  Cas.  306. 

A  railway  commits  an  infringement  of 
the  above-mentioned  section  if,  not  having 
the  excuse  of  inability,  it  refuses  to  receive 
and  deliver  traffic  of  a  particular  district 
except  at  places  on  its  railway  which  are 
unreasonably  remote,  and  if  also  the  con- 
venience that  the  opening  of  a  station 
within  easy  reach  would  be  to  traffic  that 
would  use  it,  measured  by  quantity  and 
other  considerations,  has  a  clear  prepon- 
derance over  the  inconvenience  from  ex- 
pense and  trouble  which  it  would  cause  the 
railway  company  to  give  that  accomm  >.da- 
tion.  Local  Board  of  Ncivington  v.  North 
Eastern  R.  Co.,  3  Ry.  &>  C.  T.  Cas.  306. 

Where  the  court  finds  that  defendants 
had  wrongfully  taken  up  and  removed  the 
rails  forming  the  connection  of  a  branch 
railway  or  siding  beloni;ing  to  complainant 
with  the  defendants'  main  line  of  railway, 
whereby  complainant  was  deprived  of  the 
use  of  the  said  siding  as  a  means  of  receiv- 
ing from  the  defendants  goods  consij^ned 
to  him,  and  which  had  come  by  the  defend- 
ants' railway,  and  also  of  delivering  to  the 
defendants  goods  for  conveyance  on  their 
railway,  under  section  76  of  the  Railw..y 
Clauses  Act  1S45,  and  the  Railway  and 
Canal  Traffic  Act  1888,  defendants  will  be 
ordered  and  enjoined  at  their  own  expense 
forthwith  to  restore  the  communication  be- 
tween complainant's  branch  railway  or  sid- 
i  f  with  defendants'  line  of  railway.  Port- 
wa,  v.  Colne  Valley  (S-»  H.  R.  Co.,  7  Ry.  &• 
C.  T.  Cas.  1 02. 

A  railwaycompany  which  employed  agents 
for  delivering  in  a  large  town  goods  brought 
by  the  railway  to  the  parties  to  whom  they 
were  addressed,  arranged  within  the  station 
the  goods  to  be  delivered  by  these  agents, 
and  aflorded  to  them  other  facilities  in  the 
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use  of  the  btation.  //eM,  that  the  company, 
in  refusing  to  give  the  same  advantages  to 
carriers  to  whom  goods  were  consigned, 
were  not  guilty  of  a  contravention  of  the 
provisions  of  the  Railway  and  Canal  Traffic 
Act.  Pickford  v.  Caledonian  /i'.  Co.,  i  Jiy. 
&*  C.  T.  Cas.  252.— Applying  Wannan  v. 
Scottish  C.  R.  Co.,  I  Ry.  &  C.  T.  Cas.  237. 

Under  complaint  that  a  railway  company 
did  not  afTord  due  facilities  for  receiving 
and  forwarding  merchandise  traffic  at  N. 
because  it  had  not  connected  its  railway 
with  the  Albert  Basin  at  the  port  of  N., 
near  its  Dublin  Bridge  station,  it  appeared 
that  the  Dublin  Bridge  station  was  used 
only  for  passenger  traffic,  and  that  goods 
and  cattle  arriving  by  railway  and  going  on 
by  sea,  or  arriving  by  sea  and  going  on  by 
railway,  had  to  be  taken  by  road  between 
the  port  and  the  company's  goods  station 
at  Edward  Street,  a  distance  of  nearly  one 
mile.  Nf/d,  that  under  all  the  circum- 
stances proved,  the  railway  company  had 
not  contravened  the  provisions  of  section  2 
of  the  Railway  and  Canal  Traffic  Act  1854, 
relating  to  the  obligation  to  aflord  reason- 
able facilities  for  traffic.  Newry  Nuv.  Co.  v. 
Great  Northern  R.  Co.,  7  Ry.  <S>»  C.  T.  Cas. 
176. 

535.  For  tlToiigrli  shipments,  or 
excliiiiige  of  trattic  between  carriers. 
— Tiie  obligation  imposed  upon  every  rail- 
way company  to  afford  all  due  a-id  reason- 
able facilities  for  receiving  and  forwarding 
by  its  railway  traffic  coming  by  anotlier, 
which  forms  witli  it  a  continuous  line  of 
communication,  is  not  limited  to  the  cases 
in  which  a  railway  company  has  accommo- 
dation to  take  over  such  traffic  at  the  point 
of  junction.  Victoria  C.  Gr'  J.  Co.  v.  Nfaih 
Sr-  B.  &>  A/.  R.  Cos.,  3  Ry.  &^  C.   T.  Cas.  yj. 

Upon  complaint  by  the  lessees  of  a  col- 
liery, situated  on  the  N.  &  B.  Railway,  at  a 
short  distance  from  its  junction  with  the  M. 
Railway  to  S.,  tliat  they  were  prevented 
sending  the  traffic  of  their  colliery  to  S.  by 
the  railways  of  the  two  companies  which 
formed  a  direct  route,  and  in  consequence 
had  to  send  it  by  a  circuitous  route,  it  was 
proved  that  the  two  railways  formed  a  con- 
tinuous line  of  communication,  and  that, 
physically,  there  was  no  difficulty  in  the 
traffic  of  the  colliery  being  carried  to  S.  by 
the  direct  route.  Held,  that  the  applicants 
were  entitled,  under  section  2  of  the  Rail- 
way and  Canal  Traffic  Act  1854,  to  have 
their  traffic  conveyed   by  any  route  they 


pleased,  and  to  use  the  two  railways  as  if 
they  were  one  continuous  line.  Victoria  C. 
&•  I.  Co  V.  Neat/t  &^  li.  &r*  M.  R.  Cos.,  3  Ry, 
&*  C.  T.  Cas.  37. 

Two  companies  ran  trains  to  T.  W.,  and 
each  had  a  station  there.  The  stations 
were  a  mile  apart,  but  were  connected  by  a 
line  of  railway,  which  was  used  for  the 
transit  of  goods  only.  The  two  systems 
were  intended  by  the  legislature  to  join  at 
T.  W.  Upon  complaint  by  the  inhabitants 
of  the  district  that  no  passengers  were  con- 
veyed on  the  railway  between  the  two  sta- 
tions, although  there  was  a  continuous  line 
of  railway— /<^/^/,  that  the  case  came  within 
section  2  of  the  Railway  and  Canal  Traffic 
Act  1854,  and  accordingly  an  order  was 
made  enjoining  both  the  companies  to 
afford  a  continuous  communication  for  pas- 
sengers as>  well  as  for  goods  by  means  of 
their  continuous  lines.  Uckfield  Local 
Board  v.  London,  B.  &*  5.  C.  R.  Co.,  2  Ry. 
&>  C.  T.  Cas.  214. 

The  Swindon  &  M.  Co.  were  theownersof 
a  railway  in  two  sections  connected  by  lines 
belonging  to  two  other  companies  which 
were  worked  by  the  Great  W.  R.  Co.  The 
Swindon  &  M.  Co.  did  not  book  or  work 
traffic  between  their  two  sections,  and  the 
Great  W.  R.  Co.  did  not  book  from  the  sta- 
tions on  the  lines  worked  by  them  to  sta- 
tions on  either  section  of  the  Swindon  &  M. 
Co.'s  railway.  To  permit  of  the  exchange 
of  traffic  required  by  the  applicants,  sidings 
and  other  accommodation  at  one  of  the 
junctions  were  necessary.  Held,  that  tiie 
failure  to  provide  these  between  April  25 
and  June  29,  during  which  time  the  com- 
panies were  considering  the  alterations 
which  were  necessary  to  enable  the  Swin- 
don &  M.  Co.  to  exercise  their  running 
powers  over  those  connecting  lines,  was 
not  a  failure  to  provide  facilities  for  the  re- 
ceiving, forwarding,  and  delivery  of  traffic; 
that  the  route,  until  so  completed  and  sanc- 
tioned by  the  board  of  trade,  was  not  a  con- 
tinuous line  of  railway  communication. 
Hammans  v.  Great  Western  R.  Co.,  4.  Ry.  «&* 
C.  T.  Cas.  181. 

The  junction  between  the  northern  sec- 
tion of  the  Swindon  &  M.  Co.'s  railway  and 
that  of  the  M.  Co.  was  at  M.,  and  it  was 
physically  complete,  but  it  was  not  opened 
because  the  Swindon  &  M.  Co.  had  not 
given  the  necessary  notice.  As  the  appli- 
cation asked  for  an  order  against  the  Great 
Western  Company  only,  an  injunction  was 
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refused.     Hanimans  v.  Great   Western   R. 
Co.,  4  /i>.  <S-  C  T.  Cas.  i8i. 

Averments  that  a  railway  company  re- 
fused to  give  effect  to  general  orders  left 
vvitli  it  to  deliver  goods  arriving  at  its  sta- 
tions by  a  particular  carrier,  and  that  the 
company  refused  to  hand  over  goods  for 
delivery  by  a  particular  carrier,  to  whose 
care  they  were  addressed— //^/r/,  no  relevant 
allegations  of  a  contravention  of  the  second 
section  of  the  Railway  and  Canal  Traffic 
Act  1854,  and  therefore  not  sufficient  to 
warrant  the  summary  procedure  provided 
for  in  the  act.  Wannan  v.  Scottish  C.  R. 
Co.,  I  Ry.  &•  C.   T.  Cas.  237,  2  Sess.  Cas. 

>373- 

536.  Failiugto  properly  equip  and 
work  road. — A  railway  was  transferred  to 
a  railway  company  under  a  special  act,  sec- 
tion 15  of  which  provided  that  the  railway 
company,  when  requested  so  to  do  by  any 
persons  occupying  works  or  manufactories 
adjacent  to  and  having  sidings  connected 
with  the  railway  transferred,  was  at  all  rea- 
sonable times  and  with  all  due  diligence  to 
provide  wagons  proper  and  sufficient  for  the 
conveyance  of  all  traffic  passing  exclusively 
on  the  lines  of  railway  transferred.  Thar- 
sis  S.  6-  C.  Co.  V.  London  &>  N.  IV.  R.  Co.,  3 
/>.  &-  C.  T.  Ca^.455. 

Upon  complaint  by  persons  occupying 
works  or  manufactories  adjacent  to  the  rail- 
way that  the  railway  company  did  not  sup- 
ply sufficient  wagons  for  the  traffic  on  the 
railway — /leM,  that  although  the  duty  cast 
upon  the  railway  company  by  the  special 
act  was  limited  to  cases  where  there  was  a 
request  for  wagons  by  members  of  a  par- 
ticular class,  and  where  also  only  particular 
lines  of  railway  were  required  to  be  used  ; 
yet  where  the  duty  did  arise,  it  determined 
what  was  a  reasonable  facility,  within  the 
meaning  of  section  2  of  the  Railway  and 
Canal  Traffic  Act  1854,  as  eflfectively  as  if 
it  were  a  duty  of  a  more  general  kind,  or 
OTie  which  applied  under  any  circumstances; 
and  the  railway  company  was  enjoined  to 
aflford  all  reasonable  facilities  for  the  re- 
ceiving, forwarding,  and  delivery  of  the  ap- 
plicants' ore  passing  exclusively  over  the 
lines  transferred,  having  regard  to  the  above 
section.  Thar  sis  S.  <S-  C.  Co.,  v.  London  <S~» 
N.  W.  R.  Co.,  3  Ry.  &-  C.  T.  Cas.  455. 

Upon  complaint  by  traders  whose  col- 
lieries and  brick  works  were  connected  by 
sidings  with  respondents'  railway  that  the 
respondents   did    not   duly   and    properly 


work  and  manage  their  railway,  and  did 
not  provide  sufficient  locomotive  power  for 
that  purpose,  and  that  they  improperly  and 
unnecessarily  detained  empty  wagons  des- 
tined for  the  collieries  and  works  of  the  ap- 
plicants, and  failed  to  haul  away  with  regu- 
larity and  dispatch  from  the  sidi  igs  con- 
necting the  said  works  and  collieries  with 
the  railway  loaded  wagons  placed  ready  for 
removal,  the  commissioners  decided  that 
the  respondents  did  not,  according  to  their 
powers,  afTord  all  reasonable  facilities  for 
the  receiving  and  forwarding  and  delivering 
of  traffic  upon  and  from  their  railway,  and 
for  the  return  of  carriages  and  trucks;  and 
the  commissioners  ordered  the  respondents 
to  work  and  manage  their  railway  duly  and 
properly,  and  to  provide  sufficient  locomo- 
tive power  and  labor  for  that  purpose,  and 
to  desist  from  unduly  detaining  empty  or 
unloaded  wagons  destined  for  the  collieries 
and  works  of  the  applicants,  and  to  haul 
away  with  regularity  and  dispatch  from  the 
sidings  communicating  with  their  railway 
loaded  wagons  properly  placed  ready  for 
removal.  Watkinson  v.  Wrexham,  M.^*  C. 
Q.  R.  Co.   3  Ry.  (S-  C.  T.  Cas.  446. 

537.  Fat'llities  and  charges  on 
alternative  routes  must  be  equal. — 
Where  a  company  are  owners  of  two  or 
more  lines  forming  parts  of  alternative 
routes  between  the  same  places  it  is  their 
duty  to  see  that  the  service  is  as  good  one 
way  as  it  is  the  other,  subject  to  what  may 
be  required  for  the  general  purposes  of 
their  traffic.  They  are  at  perfect  liberty  to 
send  all  the  traffic  they  have  the  control  of 
in  whichever  direction  they  like,  and  to 
canvass  as  much  as  they  jjlease  for  consign- 
ments 'ii  the  direction  which  suits  them- 
selves best.  But  so  far  as  and  to  whatever 
extent  they,  without  sufficient  excuse,  give 
a  worse  service  in  one  direction  than  they 
supply  in  the  other,  they  are  guilty  of  an 
undue  prejudice  to  the  traffic  desirous  of 
using  the  route  in  which  the  service  is 
worse,  under  section  2  of  the  Railway  and 
Canal  Traffic  Act  1854.  Ayrshire  ^^  \v.  R. 
Co.  v.  Glasgow  <S^  5.  W.  R.  Co.,  6  Ry.  &•  C. 
T.  Cas.  26. 

Upon  complaint  that  a  railway,  that  had 
two  routes  by  which  it  could  carry  the  ap- 
plicant's traffic,  disregarded  the  consignor's 
orders  by  carrying  by  a  different  route  from 
that  by  which  the  traffic  was  consigned,  it 
was  proved  that  this  change  of  the  route  did 
not    affect    the   rate  which  the    company 
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charged,  and  that  the_  applicant  was  not  in 
any  worse  position  than  he  would  have  been 
if  the  company  had  specifically  obeyed  his 
direction  and  had  actually  carried  the  traffic 
over  the  route  by  which  he  desired  it  should 
be  carried,  //e/if,  that  the  company  had  not 
contravened  section  2  of  the  Railway  and 
Canal  TratTic  Act  1854.  Donald  v.  North 
h'.iistt-rn  R.  Co.,  6  Ry.  &>  C.  T.  Cas.  53. 

538.  C^unpaiiy  not  boiiud  to  re- 
ceive ott'  Its  line. — A  railway  company 
is  not  bound  to  provide  booking  offices  for 
traffic  at  places  ofT  its  railway,  nor  to  ar- 
range for  the  conveyance  by  road  of  goods 
between  such  places  to  the  nearest  station 
on  its  railway.  Dublin  &>  M.  R.  Co.  \.  Mid- 
land, G.  IV.  R.  Co.,  3  Ry.  &'  C.  T.  Cas.  379. 

XI.  CONNECTING  LINES. 

I.   Who  Are,  and  Respective  Liability, 
Generally.* 

539.  Who  are  —  Tran.sfer  com- 
panies.— A  connecting  carrier  is  one  whose 
route,  not  being  the  first  one,  lies  some- 
where between  the  point  of  shipment  and 
the  point  of  destination.  It  becomes  such 
by  virtue  of  the  agreement  between  the 
consignor  or  shipper  and  the  first  carrier, 
whereby  the  latter  undertakes  to  deliver  the 
shipment  at  its  ultimate  destination,  and 
thus  makes  the  carrier  beyond  its  own  route 
its  agent  for  continuing  the  transportation, 
or  else  undertakes  only  to  deliver  the  goods 
safely  to  the  next  carrier  on  tlie  route,  who 
thus  becomes  the  agent  of  the  shipper  for 
carrying  them  further.  Nanson  \.  Jacob,  12 
Mo.  A  pp.  125. 

A  transfer  company  employed  by  a  con- 
signee to  remove  goods  from  a  station  is  not 
a  connecting  carrier.  N^anson  v.  Jacob,  32 
Am.  <&*  Eng.  J\.  Cas.  553,  93  Mo.  331,  12 
West.  Rep.  358,  6  S,  W.  Rep.  246  ;  affirming 
12  Mo.  A  pp.  125. 

Defendant  company  received  a  piano  for 
a  point  beyond  its  line,  and  gave  a  bill  of 
lading  recitiny;  that  it  was  to  be  carried  to 
the  end  of  its  line  and  delivered  "  to  the 
next  connecting  common  carrier."  The 
next  railroad  line  and  defendant's  road 
were  connected  by  a  '•  Y,"  but  their  frcij^'ht 
depots  were  about  one  mile  apart.      It  was 

*  Injury  to  goods  in  transit  when  there  is  no 
evidence  in  whose  hands  they  were  at  time  of 
injury,  see  note,  9  Am.  &  Eng.  R.  Cas.  04. 

Remedy  of  shipper  of  through  goods  when 
he  cannot  locate  place  of  loss,  see  note,  72  Am. 
Dec  243. 


the  habit  of  the  companies  in  transferring 
freights  by  the  car-load  from  one  line  to  the 
other  to  use  the  "  Y,"  but  freights  in  less 
quantities  were  removed  from  the  cars  and 
transported  by  drays.  In  this  case  defend- 
ant removed  the  piano  from  its  car  and  de- 
livered it  to  persons  doing  business  as  a 
transfer  company,  who  let  the  piano  fall,  in 
transporting  it  from  one  station  to  the  other, 
and  injured  it.  Held,  that  such  transfer 
company  was  not  "a  connecting  common 
carrier,"  within  the  meaning  of  the  bill  of 
lading,  and  that  defendant  company  was 
liable  for  the  injury-  Missouri  Pac.  R.  Co. 
v.  Young,  25  Neb.  651,  41  A'.  W.  Rep.  646. 
— Applying  Hooper  z/.  Chicago  &  N..W.  R. 
Co.,  27  Wis.  81. 

540.  Coiiiiiioii-Iaw  oblij^atious.  — 
The  common-law  obligations  of  a  railroad 
company  to  a  connecting  line  are  the  same 
as  to  reception,  transportation,  and  delivery 
of  freight,  as  those  existing  between  a  rail- 
road company  and  an  individual  shipper, 
and  whatever  rights,  beyond  those  belong- 
ing to  a  natural  person,  are  claimed  by  one 
company  against  another  must  be  found 
either  in  the  charters  of  the  companies  or 
arise  from  contracts.  Shelhyville  R.  Co.  v. 
Louisville,  C.&'L.  R.  Co.,  21  Am.  &^  Eng. 
R.  Cas.  233,  82  hy.  541.— Followed  in 
Kentucky  &  I.  Biidge  Qo.v.  Louisville  &  N. 
R.  Co.,  37  Fed.  Rep.  567,  2  L.  R.  A.  289,  2 
Int.  Com.  Rep.  351. 

541.  When  each  carrier  is  liable 
for  loss  or  injury  whenever  occur- 
ring.—Where  several  cat  riers  unite  to  com- 
plete a  line  of  transportation  and  receive 
goods  for  one  freight,  and  give  a  through 
bill  of  K.ding,  each  carrier  is  the  agent  of 
all  the  others  to  accomplish  the  carriage 
and  delivery  of  the  goods,  and  is  liable  for 
any  damage  to  them,  on  whatever  part  of 
the  line  the  damage  is  received.  Harp  v. 
T/te  Grand  Era,  i  Woods  {U.  S.)  184.— Dis- 
tinguished IN  Atchison,  T.  &  S.  F.  R.  Co. 
7'.  Roach,  27  Am.  &  Eng.  R.  Cas.  257,  35 
Kan.  740.  Followed  in  Texas  &  P.  R. 
Co.  V.  Fort,  9  Am.  &  Eng.  R.  Cas.  392,  i 
Tex.  Law  Rep.  289;  Richardson  v.  Chou- 
teau, 37  Fed.  Rep.  532.  Reviewed  in 
Peterson  v.  Chicago.  R.  I.  &  P.  R.  Co.,  80 
Iowa  92,45  N.  W.  Rep.  ill.— Richardson  v. 
Chouteau,  37  Fed.  Rep.  532. — Following 
Harp 7'.  The  Grand  Era,  i  Woods  (U.  S.)  184. 
—Houston  (St*  T.  C.  R.  Co.  v.  Park,  i  Tex. 
A  pp.  {Civ.  Cas.)  142.  Texas  <S-  P.  R.  Co.  v. 
Fort,  9  Am.  &*  Eng.  R.  Cas.  392,  i    Tex. 
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App.  {Civ.  Cas.)  722,  i  Tex.  Law  Hep.  289. 
—Following  Harp  v.  The  Grand  Era,  i 
Woods  (U.  S.)  184. 

Where  it  is  shown  that  two  companies 
have  an  arrangement  by  which  they  carry 
passengers  and  freight  over  their  roads  on 
through  ticiiets  and  through  bills  of  lading, 
either  company  is  liable  for  the  non-delivery 
of  freiglit  when  such  delay  is  caused,  not 
l)y  its  own  negligence,  but  by  the  negligence 
of  the  other  company  on  which  it  has  is- 
sued a  through  bill  of  lading.  Texas  &'  P. 
R.  Co.  V.  Par  risk,  i    Tex.  App.  {Civ.  Cas.) 

529-  .       , 

Where  the  iniual  carrier  has  contracted 

for  through  carriage  of  goods  and  has  re- 
ceived the  freight  charges  '.herefor,  the 
shipper  may  maintain  an  action  against  any 
succeeding  carrier  m  whose  custody  the 
goods  are  when  injured ;  and  it  is  no  ob- 
jection that  there  is  no  privity  of  contract 
between  the  shipper  and  such  carrier. 
IVi/tjr  V.  New  York  6-  E.  R.  Co.,  i  Hilt.  {N. 

Y.)  235. 

Each  carrier  on  a  through  bill  of  lading, 
or  on  connecting  lines,  is  liable  only  for  the 
negligence  that  arises  on  its  own  line, 
unless  some  different  understanding  be 
shown,  or  circumstances  from  which  such 
an  understanding  might  be  inferred.  Sum- 
ner \.  Walker,  y>  Fed.  Rep.  261.— TohhOWf- 
ING  Ogdensburg  &  L.  C.  R.  Co.  v.  Pratt, 
22  Wall.  (U.  S.)  123,  95  U.  S.  43. 

542.  Under  New  York  act— Plead- 
iiiffs.— Under  N.  Y.  Rev.  St.  p.  1240,  §  53, 
providing  that  "  whenever  two  or  more 
railroads  connect,  anj'  company  owning 
either  of  said  roads  receiving  freight  to  be 
transported  on  the  line  of  either  of  said 
roads,  shall  be  liable  as  common  carriers  for 
the  delivery  of  such  freight  at  such  place," 
in  order  to  recover  against  one  of  such 
roads,  which  would  not  otherwise  be  liable, 
it  is  necessary  to  state  in  the  complaint  all 
the  facts  necessary  under  the  statute  to 
create  the  liability.  Hempstead  v.  A'iw 
York  C.  R.  Co.,  28  Harb.  {N.  Y.)  485.— AP- 
PROVED IN  Coates  V.  United  States  Exp. 
Co.,  45  Mo.  238. 

545$.  Wlieii  each  carrier  liable 
only  for  loss  or  injury  on  its  own 
line. — (I)  General  rules.— In  transportation 
of  goods  over  connecting  lines  of  railroad, 
when  there  is  no  special  contract,  each  road 
is  only  liable  to  the  extent  of  its  own  line 
and  for  safe  carriage  and  delivery  to  the 
next  road.     Savannah,  F.  &•  IV.   R.  Co.  v. 


Harris,  42  Am.  Sr'  En^.  R.  Cas.  457,  26  Fla. 
148,  7  So.  Rep.  544.— Quoting  Myrick  v. 
Michigan  C.  R.  Co.,  107  U.  S.  107  ;  Michigan 
C.  R.  Co.  V.  Mineral  Springs  Mfg.  Co.,  16 
Wall.  (U.  S.)  ^xi.— Harding  v.  International 
Nav.  Co.,  12  Fed.  Rep.  168. — Following 
Ogdensburg  &  L.  C.  R.  Co.  v.  Pratt,  22 
Wall.  (U.S.)  12^.— Montgomery  &>  IV.  P. 
R.  Co.  V.  Moore,  51  Ala.  394. — Nor  fol- 
lowed in  Mobile  &  G.  R.  Co.  v.  Copeland, 
63  Ala.  219,  35  Am.  Rep.  13. 

In  the  case  of  the  transportation  of  prop- 
erty over  several  railroads  constituting  a 
connecting  line,  neither  company  is  agent 
of  the  owner;  each  exercises  an  independent 
employment  as  a  contractor  with  the  owner, 
and  is  responsible  for  its  own  negligence, 
and  it  cannot  make  the  owner  responsible 
for  the  negligence  of  a  connecting  road. 
Sherman  v.  Hudson  River  R.  Co.,  64  N.  Y. 
254;  affirming  5  Daly  521. 

Where  goods  are  shipped  to  be  transferred 
by  successive  carriers,  the  carrier  in  whose 
possession  they  are  when  destroyed  or  in- 
jured is  liable  as  such  to  the  owner  or  con- 
signee for  the  loss.  Packard  v.  Taylor,  35 
Ark.  402,  37  Am.  Rep.  37.— Dlstinguishing 
Bank  of  Ky.  v.  Adams  Exp.  Co.,  93  U.  S. 
174;  Newell  V.  Smith,  49  Vt.  255.  Ex- 
plaining Farmers'  &  M.  Bank  v.  Cham- 
plain  Transp.  Co.,  23  Vt.  209. 

In  the  absence  of  a  partnership  or  joint 
arrangement,  the  last  carrier  in  the  chain  of 
connecting  carriers  is  not  liable  for  property 
it  never  received.  Church  v.  Atchison,  T. 
(S-  S.  F.  R.  Co.,  I  Okla.  44,  29  Pac.  Rep.  530. 
Where  a  railroad  company  enters  into  an 
agreement  whereby  it  binds  itself  to  "re- 
ceive, load  and  unload,  deliver  and  way-bill " 
such  freigiit  as  siiould  be  sent  to  it  by  the 
dispatch  company,  but  does  not  expressly 
assume  the  risk  of  a  common  carrier,  except 
while  goods  are  "  on  their  line  of  road  or  in 
their  possession,"  such  a  contract  does  not 
impose  upon  the  railroad  company  any  ob- 
ligation to  carry  beyond  its  own  line,  or 
subject  it  to  liability  for  the  negligence  of 
other  carriers;  nor  can  the  dispatch  com- 
pany enter  into  any  contract  whereby  such 
obligation  or  liability  shall  be  imposed 
upon  the  railroad  company.  St.  Louis  Ins. 
Co.  V.  St.  Louis,  v.,  T.  H.  ^^  I.  R.  Co.,  3 
Am.  Or'  Eng.  R.  Cas.  260,  104  U.  S.  146. — 
Followed  ;n  Deming  v.  Norfolk  &  W.  R. 
Co.,  16  Am.  &  Eng.  R.  Cas.  232,  21  Fed. 
Rep.  25.  Quoted  in  Jones  v.  Pennsylvania 
R.  Co.,  8  Mackey  (D.  C.)  178. 
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(2)  ///us/ra/ions.—Scvcrd\  connecting  car- 
riers entered  into  an  iigrcement  for  tlie 
through  carriage  of  freights,  providing  that 
each  succeeding  carrier  should  p;iy  the 
freight  charges  due  the  next  preceding  car- 
rier, and  that  the  hist  carrier  should  collect 
the  whole  of  the  charges,  the  accounts  to 
be  settled  between  tiie  companies  at  stated 
times  according  to  certain  stipulated  rates. 
//M,  that  such  arrangement  did  not  consti- 
tute a  partnership  between  the  companies, 
and  tiiat  each  company  was  only  liable  for 
loss  or  injury  occurring  on  its  own  line  or 
through  its  own  negligence.  Darling  v. 
Boston  (S-  W.  R.  Corp.,  1 1  Allen  {Mass:)  295. 
— Rekerring  to  Najac  v.  Boston  &  L.  R. 
Co.,  7  Allen  (Mass.)  329;  Farmers'  &  M. 
Bank  v.  Champlain  Transp.  Co.,  23  Vt,  209  ; 
Nutting  V,  Connecticut  River  R.  Co.,  i  Gray 
(Mass.)  502.  Reviewing  Fitchburg  &  W. 
R.  Co.  V.  Hanna,  6  Gray  (Mass.)  539.— Ap- 
proved IN  Gass  V.  New  York,  P.  &  B.  R. 
Co.,  99  Mass.  220.  Not  followed  in  Lake 
Erie  &  W.  R.  Co.  v.  Oakes,  11  111.  App.489. 
Quoted  and  applied  in  Hot  Springs  R. 
Co.  V.  Trippe,  18  Am.  &  Eng.  R.  Cas.  562, 
42  Ark.  465,  48  Am.  Rep.  65.  Reviewed 
IN  Nashua  Lock  Co.  v.  Worcester  &  N.  R. 
Co.,  48  N.  H.  339;  Gray  v.  Jackson,  51  N. 

H.  9. 

Two  connecting  roads  entered  into  an 
agreement,  to  the  effect  that  any  injury  to 
persons  or  property  should  be  paid  for  by 
the  company  on  whose  road  it  might  occur; 
but  if  it  could  not  be  ascertained  on  which 
road  the  injury  occurred,  then  each  should 
pay  in  proportion  to  its  share  of  the  through 
charge.  Held,  that  such  contract  did  not 
constitute  the  two  roads  partners  ;  and,  in 
case  of  damage  to  through  freights,  only 
the  company  in  whose  hands  the  goods 
were  at  the  time  of  injury  could  be  sued. 
Ai[i;en  v.  Boston  &>  M.  R.  Co.,  6Am.6r*  Eng. 
R.  Cas.  426,  132  AAiw.  423. 

An  action  was  brought  against  three  rail- 
roads as  joint  contractors  for  damage  to 
goods  transported  over  them  in  Novembci, 
1852.  In  1849  one  of  them  published  a 
iiotice  by  which  they  made  themselves  lia- 
ble as  joint  contractors  with  the  others. 
On  the  1st  of  October,  1852,  they  published 
another  notice  that  they  would  be  liable  for 
damage  to  cotton  "  after  it  came  into  their 
possession,  but  no  further."  The  receipt 
given  by  one  railroad  contained  the  clause  : 
"  Roads  liable  for  such  injuries  only  as 
shall  be  established  to  have  occurred  while 


in  their  possession."  //eM,  that  defendants 
were  not  liable  as  joint-contractors,  and  a 
nonsuit  was  ordered.  Bradford  v.  South 
Carolina  R.  Co.,  10  Ric/t.  (So.  Car.)  221. 

544.  Jolutliubility.— Where  different 
connecting  lines  of  carriers  unite  to  form  a 
through  line  between  designated  points, 
and  charge  a  through  freight  rate,  and  give 
through  receipts,  they  are  jointly  liable  fir 
a  loss.  Cincinnati,  H.  &•  D.  R.  Co.  v.  Spratt, 
2  Dttv.  {Ky.)  4. — Quoted  in  Nashua  Lock 
Co.  V.  Worcester  &  N.  R.  Co.,  48  N.  H.  339. 
Reviewed  in  Crawford  v.  Southern  R. 
Assoc,  51  Miss.  222;  Gray  v.  Jackson,  51 
N.  H.  9. 

If  several  common  carriers,  having  each 
its  own  line,  associate  and  form  what  to  the 
shipper  is  a  continuous  line,  and  contract  to 
carry  goods  through  for  an  agreed  price, 
which  the  shipper  or  consignee  pays  in  one 
sum,  and  which  the  carriers  divide  among 
them,  then,  as  to  third  parties  with  whom 
they  contract,  they  are  liable  jointly  for  a 
loss  taking  place  on  any  part  of  the  whole 
line.  IVyman  v.  Chicago  &*  A.  R.  Co.,  4 
A/o.  App.  35. — Approving  Evansville  &  C. 
R.  Co.  V.  Androscoggin  Mills,  22  Wall.  (U. 
S.)  594;  Ogdensburg  &  L.  C.  R.  Co.  v. 
Pratt,  22  Wall.  (U.  S.)  123.  Quoting  Root 
V.  Great  Western  R.  Co.,  45  N.  Y.  524.— 
Distinguished  in  Lin  v.  Terre  Haute  & 
I.  R.  Co.,  10  Mo.  App.  125. — Barrett  v.  In- 
dianapolis &•  St.  L.  R.  Co.,  9  Mo.  App.  226. 

When  several  distinct  corporations  asso- 
ciate together  and  form  a  continuous  line  of 
common  carriers,  each  being  empowered  to 
contract  for  freight  and  passengers  for  tha 
whole  line,  and  to  receive  pay  for  the  same, 
which  is  to  be  divided  in  prescribed  pro- 
portions, they  are  jointly  liable  for  losses  or 
injuries  upon  any  part  of  the  line.  Barter 
V.  Wheeler,  49  N.  H.  9.— Followed  in 
Burke  v.  Concord  R.  Co.,  61  N.  H.  160. 
Reviewed  in  Peterson  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  80  Iowa  92,  45  N.  W.  Rep.  573. — 
Swift  V.  Pacific  Mail  Steamship  Co.,  30  Am. 
(S-  Eng.  R.  Cas.  105,  106  JV.  V.  206,  12  A'.  E. 
Rep.  583,  8  A^  y.  S.  R.  602 ;  affirming  36 
Hun  643,  mem. 

Where  two  connecting  roads  have  entered 
into  and  are  concerned  in  a  contract  for 
carrying  goods,  and  are  jointly  interested  in 
the  road,  in  running  and  managing  the 
trains,  and  both  share  in  the  profits,  they 
may  be  jointly  sued  for  a  loss  or  injury. 
Wylde  V.  Northern  R.  Co.,  14  Abb.  Pr.  N.S. 
{N.  Y.)  213. 
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VVliere  several  connecting  lines  of  carriers 
unite  in  a  contract  for  the  through  trans- 
portation of  goods  they  are  jointly  liable 
for  a  loss,  though  the  bills  of  lading  may 
contain  statements  that  the  companies  con- 
tract "severally  and  not  jointly,"  and  that 
in  case  of  loss  or  damage  the  company 
alone  shall  be  answerable  in  whose  actual 
custody  the  goods  may  beat  the  time  of  the 
loss  or  damage.  Milne  v.  Douglass,  4  Mc- 
Craty{U.  S.)  368,  13  Fed.  Rep^yj. 

Where,  for  the  purpose  of  facilitating 
transportation,  connecting  lines  of  common 
carriers  enter  into  a  general  arrangement 
whereby  they  mutually  become  forwarding 
agents,  the  liability  of  the  several  carriers 
for  damages  resulting  from  negligence  is 
confined  to  such  as  may  occur  by  the  con- 
duct of  its  own  agents  or  servants  on  its 
own  line.  Washington  v.  Raleigh  &*  G.  R. 
Co.,  37  Am.  &*  Eng.  R.  Cas.  25,  loi  N.  Car. 
239,  I  L.  R.  A.  830,  7  5.  E.  Rep.  789. 

Where  a  steamship  owner  and  a  railway 
company  make  an  arrangement  for  the  run- 
ning of  the  boat  in  connection  with  the 
railway,  and  dividing  the  through  freights, 
and  the  steamship  owner  has  the  sign  of  the 
railway  company  over  his  office-door,  they 
are  jointcontractors  with  respect  to  through 
freight,  and  the  railway  company  is  liable 
for  breaches  of  contract  in  the  course  of 
transportation  by  the  steamer.  Hayes  v. 
South  Wales  R.  Co.,  9  Ir.  C.  L.  474. 

In  an  action  against  railroad  companies 
for  the  value  of  wheat  carried  by  them  and 
destroyed  in  the  cars  by  fire  after  reaciiing 
its  destination,  where  the  petition  avers 
that  the  first  carrier  delivered  the  wheat  to 
a  railroad  other  than  that  named  in  the 
agreement,  and  that  it  was  burned  while  in 
possession  of  such  second  carrier,  it  is  suffi- 
cient to  support  a  recovery  against  both 
railroads.  Independence  Mills  Co.  v.  Bur- 
lington, C.  R.  &^  N.  R.  Co.,  32  Am.  6^  Eng. 
R.  Cas.  456,  72  Iowa  535,  34  A'.  W.  Rep.  320. 

A  joint  liability  of  the  second  carrier  with 
the  railway  company  executing  the  bill  of 
lading,  or  a  ratification  of  the  contract  to 
transport  the  freight  through  to  destination 
at  the  rate  stipulated,  will  not  be  presumed 
from  the  fact  that  the  second  carrier  re- 
ceived and  hauled  the  car  and  collected  the 
charges.  Miller  v.  Texas  &•  N.  O.  R.  Co., 
83  Tex.  518,  18  .?.   W.  Rep.  954. 

Several  railroad  companies,  forming  a 
connection  from  an  inland  city  to  the  ';ea- 
coast,  entered  into  an  arrangement  to  trans- 


port cotton  to  the  seacoast  at  a  specified 
rate.  Defendant  company,  being  the  one 
reaching  the  coast,  published  a  notice 
stating  the  arrangement,  and  requesting 
shippers  to  take  duplicate  receipts  and  for- 
ward one  of  them  to  its  agent  at  a  de>^ig- 
nated  place,  "  in  order  to  fix  the  responsi- 
bility on  this  company,"  and  guaranteeing 
satisfaction  to  all  concerned.  Held,  that 
the  diflerent  companies  forming  the  line 
were  jointly  liable  to  one  who  had  shipped 
cotton  and  complied  with  the  above  notice, 
making  the  defendant  company  liable  for  a 
loss  occurring  before  the  cotton  reached  its 
road.  Bradford  v.  South  Carolina  R.  Co.,  7 
Rich.  (So.  Car.)  201.— Distinguished  in 
Felder  v.  Columbia  &  G.  R.  Co.,  27  Am.  & 
Eng.  R.  Cas.  264,  21  So.  Car.  35,  53  Am. 
Rep.  656.  Quoted  in  Nashua  Lock  Co.  ■:>. 
Worcester  &  N.  R.  Co.,  48  N.  H.  339.  Ki:- 
viEWED  IN  Barter  v.  Wheeler,  49  N.  H.  9; 
Gray  v.  Jackson,  51  N.  H.  9. 

545.  Joint  and  several  liabilit}'.— 
Connecting  lines  of  carriers,  where  freight 
is  shipped  over  such  lines  upon  a  through 
bill  of  lading,  are  each  responsible  for  the 
loss  of  or  injury  to  such  freight,  and  the 
person  entitled  to  damages  for  such  loss  or 
injury  may  at  his  election  sue  either  one  or 
all  of  such  lines ;  and  his  right  to  recover  of 
the  line  sued  does  not  depend  upon  whether 
or  not  such  loss  or  injury  occurred  while  the 
freight  was  in  charge  of  the  line  sued. 
Gulf,  C.  <S»  S.  F.  R.  Co.  v.  Golding,  23  Am. 
«S^  Eng.  R.  Cas.  732,  3  Tex.  App.{Civ.  Cas.) 
60.  Rice  V.  Indianapolis  &*  St.  L.  R.  Co.,  3 
Mo.  App.  27. 

A  provision  in  the  bill  of  lading,  that  the 
carrier  in  whose  custody  the  goods  were 
when  injured  should  alone  be  liable,  does 
not  alter  the  rule.  Missouri  Pac.  R.  Co.  v. 
Creath,  3  Tex.  App.  (Civ.  Cas.)  109. 

Where  the  several  roads  were  liable  as 
joint  obligors,  it  is  not  necessary  to  the  lia- 
bility of  the  defendant  that  it  appear  that  it 
received  the  freight  charges,  or  a  part  of 
the  profits  of  the  freight  shipment.  Inter- 
national &^  G.  N.  R.  Co.  V.  Anderson.  3  Tex. 
Civ.  App.  8,  21  S.  W.  Rep.  691.— Distin- 
guishing International  &  G.  N.  R.  Co.  w. 
Campbell,  1  Tex.  Civ.  App.  509. 

Several  railroad  corporations  having  con- 
necting lines  between  Boston  and  Chicago 
formed  an  association,  under  a  specified 
name,  for  the  transportation  of  goods  be- 
tween those  places.  An  agent  was  ap- 
pointed in  Boston,  with  authority  to  give 
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bills  of  lading.  A  bill  of  lading  for  the  car- 
riage of  goods  from  lioston  to  Colorado 
mciuioned  only  the  name  of  the  association. 
J/c/(i,  tliat  the  corporations  were  liable 
jointly  and  severally  for  the  loss  of  goods 
received  by  tlieir  agent.  B/oci  v.  J-'/U/t- 
/iiox  A'.  Co.,  21  Aw.  iS^  AV/i,'-.  A'.  Cas.  i,  139 
A/.'iss.  308.  I  A^.  A".  A'ep.  348. 

540.  When  liable  as  imrtuers.*— 
In  case  of  a  through  shipment,  in  order  to 
hold  one  carrier  responsible  for  the  default 
of  another,  a  partnership  between  them 
must  be  shown,  either  express  or  implied,  or 
it  must  appear  that  one  was  acting  as  the 
agent  of  the  other  against  whom  the  re- 
c(jvery  is  sought.  Galveston,  H.  &•  S,  A.  R, 
Co.  V.  yait  IViiiklc,  3  Tex.  App.  {Civ.  Cas.) 

538. 

Where    carriers    on    connecting    routes 

form  associations  and  arrangements  for  the 

purpose    of    carrying    goods    or     parcels 

through  the   whole  line,  they  are,  beyond 

question,  partners,  and  each  is  responsible 

for    any    loss    or   injury   to  goods   which 

may  happen,  in  whatever  part  of  the  line  it 

occurs.     Coatds  v.   United  States  Exp.  Co., 

45  Mo.  238. — Approving  Van  Simtvoord  v. 

St.  Johns,  6  Hill  (N.  Y.)   157;  Hempstead 

V.  New  York  C.  R.  Co.,  28  Barb.  (N.  Y.) 

485;  Quimby  v.  Vanderbilt,  17  N.  Y.  306; 

Northern    R.  Co.  v.  Fitchburg    R.  Co.,  6 

-Vlien  (Mass.)  254;  United  States  Exp.  Co. 

V.  Rush,  24  Ind.  403;  Farmers'  &  M.  Bank 

V.  Champlain  Tratisp.  Co.,  18  Vt.  131,23  Vt. 

209;  Hood  V.  New  York  &  N.   H.  R.  Co., 

22  Conn.   I ;  Nutting  v.  Connecticut  River 

K.  Co.,  I  Gray  (Mass.)  502.    Disapproving 

Muscliamp  v.  Lancaster  &  P.  J.  R.  Co.,  8  M. 

&  VV.  421.— Distinguished  in  Dimmittv. 

Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  103  Mo. 

433.     Followed  in  Snider  ?/.  Adams  Exp. 

CJ).,  63  Mo.  376.     Reviewed  in  Bennitt  v. 

.Missouri  Pac.  R.  Co.,  46  Mo.  App.  656. 

547.  Acts  uot  aniuniitiiig:  to  a 
partnership. — An  association  among  car- 
riers for  the  transportation  of  through 
freights  and  a  division  of  the  receipts  in 
prescribed  proportion,  does  not  constitute  a 
partnership  nor  render  the  carriers  jointly 
liable  fcr  loss  or  injuries  occurring  to  goods 
transported.  Hot  Springs  R.  Co.  v.  Trippe, 
18  Am.  <S-  Eng.  R.  Cas.  562,  42  Ark.  465,  48 
Am.  Rep.  65. — Applying  Converse  v.  Nor- 
wich &   N.  Y.  Transp.  Co.,  33  Conn.  166. 

*  Railway  partnerships  and  fast  freight  lines, 
see  note,  31  Am.  &  Eng.  R.  Cas.  3. 


Quoting  and  applying  Darling  v.  Boston 
&  VV.  R.  Co.,  II  Allen  (Mass.)  293.— o'dw  v. 
New  York,  P.  6-  /»'.  R.  Co.,  99  Mass.  220. 
Phijer  v.  Carolina  C.  R.  (,^.,89  A'.  Car.  311, 
45  Am.  Rep.  687. 

An  agreement  between  connecting  car- 
riers on  a  through  route,  each  having  ex- 
clusive control  and  ownership  of  its  line, 
with  arrangements  for  continuous  transp(;r- 
tation  on  through  bills  of  laeling  at  settled 
rates  of  compensation,  each  being  by  special 
provision  in  the  bills  of  lading  responsible 
only  for  his  own  acts  or  omissions,  docs  not 
make  such  carriers  partners  and  responsible 
for  the  acts  or  omissions  of  each  other. 
Denting  v.  Norfolk  &•  IV.  R.  Co.,  16  Am.  &• 
Eng.  R.  Cas.  232,  21  Eeil.  Rep.  25. — Fol- 
lowing St.  Louis  Ins.  Co.  v.  St.  Louis,  V., 
T.  H.  &  I.  R.  Co.,  104  U.  S.  146.- Distin- 
guishing Michigan  C.  R.  Co.  v.  Mineral 
Springs  Mfg.  Co.,  16  Wall.  (U.  S.)  318; 
Bussey  v.  Memphis  &  L.  R.  Co.,  13  Fed. 
Rep.  330. 

In  an  action  against  a  carrier,  by  which  it 
is  -^ uught  to  hold  the  defendant  as  a  partner 
of  another  road  by  which  the  goods  were 
shipped,  the  mere  fact  that  such  roads  are 
continuous,  and  that  an  association  en- 
gaged in  shipping  goods  between  points 
connected  by  these  roads,  and  using  its  own 
cars  and  employing  agents  distinct  from 
those  of  these  roads,  was  in  the  habit  of 
giving  through  bills  of  lading  between  these 
points  and  distributing  the  freight  received 
among  the  roads  actually  engaged  in  the 
carriage,  in  proportion  to  the  freight  earned 
by  each  road,  is  not  evidence  of  a  partner- 
ship between  the  roads,  or  that  the  shipping 
association  in  question  made  the  contract 
of  afTreightment  in  question  as  the  agent  of 
the  defendant.  IVatkins  v.  Terre  Haute 
&•  I.  R.  Co.,  8  Mo.  App.  570.— Distin- 
guished IN  Lin  V.  Terre  Haute  &I.  R.Co., 
10  Mo.  App.  125. 

Where  there  is  an  arrangement  between 
different  connecting  railroads  whereby  each 
road  agrees  to  carry  the  cars  of  the  others 
having  the  name  "  Green  Line "  painted 
thereon,  over  its  own  road,  without  break- 
age of  bulk,  at  such  rates  as  might  be  agreed 
on,  each  company  fixing  its  own  rates  of 
freight  passing  over  its  own  road  and  col- 
lecting the  same  as  the  freight  passed  over 
its  road,  and  having  no  interest  in  freights 
not  reaching  its  road,  each  road  desirous  of 
making  a  through  rate  over  other  roads, 
via  these  Green  Line  cars,  would  ascertain 
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the  rates  the  intermediate  road  or  roads 
charged,  and,  adding  the  same  to  its  own 
rates,  fix  its  own  scliedule  of  through 
rates,  wiiich  it  termed  "  Green  Line  rates," 
and  there  was  no  joint  expense,  or  loss,  or 
profit,  except  that  where  a  loss  could  not 
be  located  on  any  particular  road  a  pro  rata 
share  of  the  loss  was  borne  by  all  that  car- 
ried the  freight,  it  was  held,  that  there  was 
no  partnership  as  between  the  different 
roads.  Irvin  v.  Nashville,  C.  &^  Si.  L.  R. 
Co.,  92  ///.  103. 

And  where  there  was  an  arrangement  like 
the  foregoing,  the  fact  that  the  words 
"  Green  Line  "  were  painted  on  the  roof  of 
a  wharf  boat,  and  were  also  printed  at  the 
top  of  the  bills  of  lading,  the  name  of  the 
railroad  company  being  also  printed  on  the 
bills  of  lading,  would  not  estop  such  rail- 
road company  from  denying  there  was  such 
a  partnership.  Irvin  v.  Nashville,  C.  &* 
St.  L.K.  Co.,^2lll.  103. 

The  defendants,  being  engaged  in  the 
transportation  of  freight,  etc.,  between  the 
city  of  New  York  and  various  places  west, 
by  way  of  the  Hudson  River  and  canals, 
made  an  arrangement  with  the  Mohawk  & 
Hudson  Railroad  Company,  by  which  it  was 
mutually  agreed  that  the  defendants  should 
deliver  their  up  freight,  etc.,  to  the  com- 
pany at  Albany,  and  their  down  freight  at 
Schenectady — the  termini  of  the  railroad — 
the  company  to  transport  the  freight  and 
passengers  over  their  road,  etc.,  and  the  de- 
fendants to  pay  therefor  in  the  proportion 
that  thirty  miles  bore  to  the  whole  distance 
of  canal  transportation  west  of  Albany,  as- 
suming the  contract  price  fixed  between  the 
owner  of  the  freight  and  the  defendants  as 
the  basis  of  the  calculation.  Held,  in  as- 
sumpsit by  the  company  to  recover  for  the 
transportation,  that  the  arrangement  did 
not  constitute  a  partnership  between  the 
parties;  and  this,  though  it  was  further 
agreed  that  the  company  should  furnish 
"  warehouse  facilities  "  and  pay  a  portion  of 
the  expense  of  offices  at  each  end  of  their 
road.  Mohawk  &*H.  R.  Co.  v.  Niles,  3  Hill 
(N.  Y.)  162. 

548.  When  each  road  becomes  the 
agent  of  the  others. — Where  several 
common  carriers  unite  to  form  a  line  for  the 
transportation  of  merchandise,  and  receive 
goods  and  give  a  through  b'll  of  lading,  each 
carrier  becomes  the  agent  of  the  others  to 
carry  into  effect  the  transportation  and  de- 


livery of  the  property.  Missouri  Pac.  K.  Co. 
v.  Tiviss,  55  Am.&'Eng.  R,  Cas.  434,  35  Neb. 
267,  53  A'.  W.  Rep.  76. 

In  such  cas  i  tlie  agent  of  a  connecting 
road  may  be  the  agent  of  the  defcdiMt 
road  ;  but  in  order  to  make  the  agent  of  one 
road  the  agent  of  the  other,  it  must  appear 
that  there  was  an  arrangement  or  contract 
between  the  roads  for  the  through  carriage 
of  freights.  Evans  \.  Atlanta  &^  IV.  P.  R. 
Co.,  56  Ga.  498. 

549.  Power  of  Concord  railroad 
to  form  a  partnership. — The  Concord 
Railroad  Corporation  is  authorized  to  make, 
with  the  Nashua  &  Lowell  Railroad  Cor- 
poration, such  a  business  connection  as  will 
give  the  public  the  accommodation  of  a 
continuous  line  from  Concord  to  Boston, 
but  not  to  form  a  general  partnership  with 
the  Nashua  &  Lowell  for  the  operation  of 
their  roads  by  both  corporations  as  joint 
principals.  Burke  v.  Concord R.  Co.,  8  Am. 
&*  Eng.  R.  Cas.  552,61  A^.  H.  160.— FoL. 
LOWING  Ogdensburg  &  L.  C.  R.  Co.  v. 
Pratt,  22  W;ill.  (U.  S.)  123;  Barter  w. 
Wheeler,  49  N.  H.  9 ;  Nashua  Lock  Co.  v, ' 
Worcester  &  N.  R.  Co.,  48  N.  H.  339. 

550.  Power  to  malie  connections 
under  Canadian  statutes. — The  Rail- 
way Act  of  1868,  31  Vict.  c.  68  D.,  author- 
ized directors  of  any  railroad  to  make  ar- 
rangements with  any  other  company,  either 
in  Canada  or  elsewhere,  for  an  interchange 
of  all  kinds  of  traffic.  Held,  that  the  powers 
of  a  company  to  make  such  arrangements 
were  not  qualified  by  the  subsequent  act  of 
41  Vict.  c.  26,  granting  similar  powers,  but 
providing  "that  the  power  hereby  granted 
shall  not  extend  to  the  risjhtof  making  such 
arrangements  with  respect  to  any  competing 
lines  of  railways."  Campbell  v.  Northern  R. 
Co.,   26  Grant  Ch.  (U.  C.)  522. 

551.  Non-joinder  of  otlier  carriers 
—When  raised  by  demurrer. — Where 
one  of  connecting  carriers  is  sued  for  loss  or 
injury  to  goods,  if  the  facts  disclosed  in  the 
complaint  show  that  other  carriers  are 
jointly  liable  with  the  defendant  as  partners 
or  otherwise,  an  objection  of  their  non- 
joinder must  be  taken  by  demurrer,  assign- 
ing that  specially  as  the  cause;  otherwise 
it  is  waived.  Baltimore  &*  O.  R.  Co.  v.  Mc- 
Whinney,  36  Ind.  436,  5  Am.  Ry.  Rep.  312. 

In  an  action  to  recover  from  a  railroad 
company  the  value  of  flour  delivered  to  a 
combination  of  railroad  companies,  which 
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divided  freight //v  ru/a  among  themselves 
acccjrdiiiK  to  the  length  of  eich  road,  of 
wliich  combination  the  raiirord  company 
sued  was  a  nieiiiber,  and  received  ilie  flour 
when  it  reached  the  line  of  its  road,  and 
transported  tiie  same  to  its  destination, 
and  refused  to  deliver  it  on  demand  to  the 
plaintiff — /iM,  that  a  demurrer  to  ilie  com- 
plaint for  want  of  sulficieiit  facts  did  not 
present  tlie  question  whether  the  other  rail- 
road companies  united  with  it  in  tlie  receipt 
and  transportation  of  the  flour  and  freight 
generally  were  partners  and  projier  parties 
witli  it  as  defendants  to  the  action,  liallt- 
more  &^  O.  A'.  Co.  v.  Ji/c  lV/ti>i>iiy,  36  />tt/.  436, 
5  .//;/.  Ay.  A't/>.  312. 

552.  Lli'ii  of  cat'li  lor  <'liar{jes.*— 
When  several  independent  carriers  succes- 
sively receive  goods  for  carriage,  each  is  en- 
titled to  demand  payment  in  advance  or  to 
a  lien  on  the  goods  for  the  carriage  price. 
In  such  cases  each  road  is  by  mercantile 
custom  entitled  to  pay  the  back  charges  and 
to  a  lien  on  the  goods  for  such  charges, and 
for  its  own  carriage  price.  I\n(^ht  v.  Piov- 
iitence  &*  IV.  K.  Co.,  9  Am.  &*  Eng.  R.  Cas. 
i)o,  13  A'.  /.  572,  43  Am.  Rep.  46. 

55JJ.  Third  persons  not  aft'ectort  by 
affreemeiit  between  carriers. — Wliat- 
ever  effect  an  agreement  Ijctween  the  several 
companies  owning  coimecting  lines  of  rail- 
road may  have  upon  the  parties  thereto,  it 
cannot  have  any  u()on  strangers  to  it,  nor 
alter  or  change  the  relations  of  either  of 
them  towards  third  parties,  nor  have  the 
effect  of  making  those  who  were  employed 
and  paid  wages  by  either  of  the  contracting 
parties  the  co-employes  of  the  agents  and 
workmen  of  the  other  parties,  nor  make  the 
others  liable,  either  severally  or  jointly,  for 
any  loss  or  damage  caused  by  the  neglect  of 
any  one  of  them,  even  were  the  agreement 
silent  in  this  respect.  Philadelphia,  W.  6^» 
Ii.  R.  Co.  V.  State,  10  Am.  <S-  Eng.  R.  Cas. 
792,  58  Af,l.  372. 

5.'>4.  When  a^rreenient  may  be  ter- 
minated by  one  road  at  will.— Where 
two  carriers  enter  into  a  contract  for  the 
interchange  of  freights,  but  not  for  any 
fixed  time,  one  of  the  carriers  may  terminate 
it  at  will  without  previous  notice  to  the 
other.  Investment  Co.  of  Phila.  v.  Ohio  &* 
N.  IV.  R.  Co..  41  Fed.  Rep.  378. 

*  Prepayment  of  freight,  see  note,  40  Am.  & 
Eng  R.  Cas.  139. 


2.  Rights,  Duties,  and  Liabilities  of  Initial 
Carrier, 

a.  Generally.* 

nff5.  Liability  for  divertinfrffonds 
from  deslKiiated  route. — If  a  shipper 
of  goods  designed  for  a  point  beyond  »he 
first  carrier's  line  gives  directions  to  forward 
them  by  a  i)articular  line,  and  it  is  the  cus- 
tom of  the  comjjany  to  receive  such  direc- 
tions, the  receiving  company  will  be  liable 
for  a  failure  to  obey  such  instructions. 
Michigan  S.  »S-  N.  I.  R.  Co.  v.  Day,  20  ///. 

375- 

When  goods  are  delivered  to  the  first  of 

a  connecting  line  of  railroads,  to  be  shipped 
by  a  specilied  route,  a  delivery  to  another 
railroad  which  forms  a  part  of  a  dilTerent 
route  is  a  conversion  which  renders  the 
first  road  liable  for  the  value  of  the  goods. 
If  they  be  delayed  by  such  delivery,  or 
damage  result,  the  first  road  may  be  held 
responsible  therefor.  Georgia  R.  Co.  v. 
Cole,  68  Ga.  (>ii. 

Whether  the  carrier  receiving  and  trans- 
porting the  goods  had  knowledge  of  the 
direction  that  they  should  be  transported 
by  a  dilTerent  line,  is  a  question  of  fact  for 
the  jury ;  and  the  marks  on  the  goods,  with 
other  circumstances,  may  be  considered  in 
determining  that  question.  liirds.  Georgia 
R.  Co.,  27  Am.  &^  Eng.  R.  Cas.  39,  72  Ga. 
655. 

Where  an  owner  delivers  his  goods  to  a 
transportation  line  employed  in  the  business 
of  transportation  from  Cincinnati  to  New 
York,  undertaking  and  holding  themselves 
out  as  prepared  to  carry  goods  through,  and 
on  such  delive  y  makes  a  special  contract 
determining  the  terms  of  the  carriage,  he 
may  insist  upon  his  contract  as  against  any 
and  all  persons  who  may  be  employed  by 
the  Cincinnati  line  to  assist  in  the  trans- 
portation. The  Cincinnati  line  has  no  right 
to  deliver  the  property  over  to  other  inde- 
pendent carriers  for  transportation,  or,  if  so 
delivered,  the  other  carriers  act  in  subor- 
dination to  the  contract ;  and  if  they  ac- 
quire any  rights  as  against  the  owner,  it  is 
only  as  agents  of  the  contracting  line,  under 
a  delegation  to  them  as  such  agents  of  the 
interests  which  have  accrued  under  the  con- 


•  Liability  of  company  receiving  goods  to  be 
transported  beyond  its  own  lines,  see  notes,  3  AM. 
&  Eng.  R.  Cas.  271;  72  Am.  Dec.  243. 
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tract.     Miillory  v.  Ihtrrett,  i  E.  D.  Smith 
(/V.   V.)  234. 

55<l.  Not  lial>l«  to  H«(>oii(l  carrier 
for  NiM'li  dlviTsioii.  —A  contnict  between 
the  sliipper  :uk1  tin:  defendant,  a  common 
carrier,  whereby  the  defendant  was  to  carry 
^f)<)ds  to  its  terminal  point  and  there  ile- 
liver  them  to  the  plaintiff,  also  a  common 
carrier,  for  transportation  to  the  point  of 
destination,  was  not  a  contract  mjidc  by 
other  panics  for  the  plaintiff's  benefit,  but 
only  ctnboflied  an  incidental  advantiige 
which  the  plaintiff  mi^'ht  derive  from  earn- 
in>;;s  for  part  of  the  transportation ;  and  no 
rij;ht  of  action  accrued  to  the  plaintiff 
against  the  defendant  for  a  violation  of  the 
contract  in  giving  the  extended  transporta- 
tion to  a  carrier  other  than  the  plaintiff, 
.sy.  Louis  &*  T.  Packet  Co.  v.  Missouri  Pac. 
P.  Co..  35  Mo.  App.  272. 

557.  Failiir«  totraiiNinit  iicccsnary 
liistriictioiiM  to  next  carrier.*— Where 
a  railroad  company  requires  a  shipper  of 
freight  consigned  beyond  its  terminus,  to 
advance  the  amount  of  freight  for  the  en- 
tire distance,  it  must  so  deliver  the  goods 
to  its  connecting  carrier  that  the  latter 
would  be  under  the  same  obligation  in 
reference  to  them  as  would  have  been 
upon  it  if  the  goods  had  been  received  by 
it  from  the  consignor  with  advance  pay- 
ment of  the  freight.  Palmer  v.  Chicago, 
B.  &*  Q.  P.  Co.,  35  Am.  &•  Kng.  P.  Cas.  629. 
56  Conn.  137,  6  N.  Eng.  Pep.  470,  13  Atl. 
Rep.  818. 

A  common  carrier  who  undertakes  to 
transport  goods  over  the  whole  or  any  part 
of  his  own  route,  and  then  to  forward  them 
to  a  designated  destination  beyond,  is  bound 
to  transmit,  with  their  delivery  to  the  car- 
rier next  «z  row/A  all  special  instructions  re- 
reived  by  him  from  the  consignor;  and  in 
riefiiult  thereof,  in  any  material  or  substan- 
tial particidar,  to  stand  responsible  for  and 
make  good  the  loss  to  which  such  negli- 
gence shall  have  contributed.  Little  Miami 
P.  Co.  v.  Washburn,  22  Ohio  St.  324. 

Marks  or  labels  on  the  packages  delivered 
will  not  supply  the  omission  of  such  in- 
structions from  the  accompanying  shipping 
bills,  where  they  are  shown  not  to  have 
come  to  the  actual  knowledge  of  the  next 
succeeding  carrier  or  his   agent,  charged 


*  Duty  and  lability  as  forwarding  agents  in 
transmitting  shipper's  inst.-'Ctions,  see  notes,  40 
Am.  &  Eng.  R.  Cas.  142;  2b  Id.  81. 


with  the  duty  of  receiving  and  forwarding 
such  bills.  Little  Miami  P.  Co.  v.  Wash' 
hum,  22  Ohio  St.  324. 

A  common  carrier  is  not  required,  in 
transferring  goods  to  a  second  carrier,  to 
ship  tu'MU  otherwise  than  as  directed  by  the 
sliippcr;  i  lid  where  the  directions  given  by 
the  shipi'er  is  to  the  shipment  omit  to  give 
the  name  ot  the  consignor,  the  carrier  will 
be  guilty  of  no  negligence  because  it  fails  to 
give  ilK;  name  of  the  consij^nor  upon  deliv- 
ering tlie  goods  to  the  second  carrier.  In- 
dianapolis, li.  &^  W.  P.  Co.  V.  Murray,  72 
III.  128.— DisTiNGUlsiiiNc";  Chicago  &  N. 
VV.  K.  Co.  7'.  Ames,  40  111.  249. 

Goods  were  delivered  to  a  carrier  marked 
to  a  point  beyond  the  end  of  its  line,  but  it 
was  instructed  to  deliver  them  at  the  end  of 
its  line  to  the  order  of  the  co-  signor  or  his 
assigns;  but  it  forwarded  them  through  in- 
termediate carriers  without  transmitting 
such  instructions,  to  the  place  of  destina- 
tion, where  they  were  delivered  to  the  con- 
signee without  the  production  of  a  bill  of 
lading.  Held,  that  the  initial  carrier  became 
liable  for  the  value  of  the  goods  by  violating 
such  instructions.  North  v.  Merchants  &* 
M.  Transp.  Co.,  146  Mass.  315,  5  A'.  Eng. 
Pep.  907,  1 5  A'.  E.  Pep.  779. 

558.  ]>uty  tvt  obey  sliipper's  iii- 
Htruetloiis— How  deteriiiliied— Coii- 
fliet  of  evidence. — In  undertaking  to 
forward  goofls  beyond  the  terminus  of  his 
own  route  the  carrier  is  bound  to  obey  all 
reasonable  instructions  of  the  sliipper  or 
consignor  not  in  conflict  with  the  tcms  of 
the  contract  between  them ;  and  if  the 
goods  are  lost  in  consequence  of  his  disre- 
gard of  such  instructions  he  is  liable  for 
their  value,  although  the  loss  occurred  in 
the  possession  of  another  carrier  or  another 
person.  Alabama  G.  S.  P.  Co.  v.  Thomas, 
89  Ala.  294,  7  So.  Pep.  762. 

In  construing  a  contract  for  the  through 
shipment  of  goods  where  the  owner  has 
designated  the  connecting  carriers,  the 
printed  portions  of  the  contract  must  give 
way  to  the  written  portion  where  there  is  a 
conflict  between  the  two.  Babcockv.  Lake 
Shore  6-  M.  S.  P.  Co.,  43  How.  Pr.  (A^.  Y.) 

Whc  1  the  transactions  in  which  a  person, 
such  as  a  freight  agent  of  a  road,  are  en- 
gaged are  both  numerous  and  uniform,  the 
probability  of  their  being  remembered  is 
slight;  but  when  the  transactions  are  nu- 
merous but  not  of  a  uniform  character,  such 
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nH  the  shipper  is  liable  to  be  engaged  in,  the 
ciiancesof  their  bcin^;  remcmbcrcfi  is  largely 
iiicreascd.  Su  wheri!  the  (|iicstion  as  to 
wliat  instruct  ions  were  given  to  an  agent  at 
tiic;  time  of  liie  shipniunl  of  goods  is  to  be 
dct(!rininL'd  by  the  <-onllicting  evidence  of 
tlic  sliipper  and  the  agent,  and  both  are  of 
crpial  credibility,  greater  weignt  should  be 
given  to  tlic  evidence  of  the  s!ii|)per.  Jo/in- 
sou  v.  A'f»>  York  C.  A'.  Co.,  y)  llinv,  J'r.  {N. 

y.)  127. 

5r»».  I>iit.v  to  olisiTvc  iiiarkN  on 
Koods.— It  is  the  duty  of  a  railroad  com- 
pany receiving  goods  for  transportation  to 
exercise  reasonable  care  to  ascertain  from 
the  marks  on  the  goods  or  boxes  the  place 
of  destination,  and  if  its  road  only  extends 
part  of  the  way,  it  should  deliver  the  goods 
to  the  proper  company,  to  be  forwarded 
by  the  usual  route.  Cougar  v.  Galena  &» 
C.  U.  A'.  Co..  17  ll'is.  477. 

50(>.  When  initiiil  carrier  actN  aH 
a);unt  in  forwarding  g:oo<lN.— A  carrier 
of  goods  acts  as  agent  of  the  owner  in  trans- 
ferring them  to  another  carrier,  and  not  as 
the  hitter's  agent.  Marquette,  H.  &■*  O.  R, 
Co.  V.  Kirlavood.  9  Am.  &^  I'-ti};.  K.  Cas.  85, 
45  Mich.  51,  7  A^.  W.  Rep.  209.  Patten  v. 
Union  Pac.  R.  Co.,  29  Fed.  Rep.  590.— Nor 
FoLi,()\viN(;  Fitch  v.  Newberry,  i  Dougl. 
(Mich.)  I. 

Hy  delivery  to  the  carrier  in  Louisiana  the 
owner  made  each  successive  carrier  his 
agent  for  forwarding  the  cotton.  Vaughan 
V.  Providenee  &*  IV.  R.  Co. ,  9  Am,  &>  Eng, 
K.  Cas.\\,  13  A".  /.  578. 

So  far  as  the  carrier  acts  as  tin.  forward- 
ing agent  of  the  consignor,  undertaking  to 
have  the  goods  forwarded  by  a  connecting 
lin<^,  he  is  liable  only  as  bailee  for  the  exer- 
cise of  ordinary  care  ;  that  is,  such  care  as 
persons  of  ordinary  prudence  exercise  in 
reference  to  their  own  property.  Alabama 
G.  S.  R.  Co.  v.  Thomas,  89  Ala.  294,  7  So. 
Rip.  762.  Northern  R.  Co.  v.  Fitchbnrg  R, 
Co.,  6  Allen  (Mass.)  254. — Approved  in 
Coates  V,  United  States  Exp.  Co.,  45  Mo. 
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A  carrier  who  receives  goods  to  be  carried 
over  its  own  lines  and  over  successive  lines 
of  transportation  connected  thercwitii,  to 
be  delivered  at  some  distant  point,  acts  as 
the  forwarding  agent  of  the  owner  in  giving 
instructions  as  to  the  transportation  of  the 
goods  ;  and  in  case  of  a  mistake  by  the  first 
carrier  in  directing  the  goods,  the  last 
carrier  will  have  a  lien  upon  them  for  the 


freight  earned  by  it,  unless  th«  owner  gave 
notice  of  the  route  and  the  lines  of  road 
over  which  his  goods  were  to  be  trans- 
ported. Rird  V.  Georgia  R.  Co.,  27  ^//«.  iir^ 
JCng.  R.  Cas.  39,  72  OVi.  655.  Palten  v. 
Union  Pac.  R.  Co.,  29  I'ed.  Rep.  590. — 
yuuTiNO  Whitney  v.  Ueckford,  105  Mass. 
271. 

Goods  were  carried  a  part  of  their  dis- 
tance by  rail  and  the  remainder  by  steamer. 
In  transferring  the  goods  the  railroad  took 
a  receipt  and  bill  of  lading  from  the  steamer 
in  its  own  name.  Held,  tlnit  in  doing  so  the 
railroad  company  acted  as  the  agent  of  the 
consignee,  and  in  a  suit  against  the  steamer 
for  loss,  evidence  of  the  terms  of  the  con- 
tract was  proper.  Patterson  v.  Cl^'de,^^  /'a. 
St.  500.— DISTINCIUISHINO  Clyde  7'.  Graver, 
54  Pa.  St.  251.— FoLLOWKD  IN  Witting  :/. 
St.  Louis  &  S.  F.  R.  Co.,  loi  Mo.  638. 

501.  liiability  an  affected  by  usat^e 
or  cnHtoni  —  Burden  of  proof.— The 
general  usage  of  a  railroad  company  in  re- 
spect to  forwarding  goods  marked  for 
points  beyond  its  termi.ius  will  be  deemed 
to  enter  into  its  contract  of  transportation. 
Hansen  v.  Flint  iS-  /'.  M.  R.  Co.,  37  /////.  «S- 
Fng.  R.  Cas.  628,  73  Wis.  346,  41  A^.  W. 
Rep.  529. 

Where  the  general  usage  of  a  company  is 
to  receive  goods  marked  for  a  point  beyond 
its  own  line,  and  to  transfer  them  to  the 
next  connecting  carrier,  and  a  shipper  of 
goods  acts  with  reference  to  this  usage,  the 
initial  carrier  will  be  liable  for  damages  to 
the  goods  received  before  such  transfer  is 
completed.  Hooper  v.  Chicago 6^  A',  /f.  A'. 
Co.,  27  Wis.  81,  5  Am.  Ry.  Rep.  302.— Ap- 
PLIKI)  IN  Missouri  Pac.  R.  Co.  v.  Young,  25 
Neb.  651,41  N.  W.  Rep.  646. 

It  is  competent  for  a  common  carrier  to 
show  by  parol  the  practice  of  shippers  in 
giving  directions  and  the  carrier's  usage  in 
complying  therewith,  as  to  a  delivery  of 
goods  to  the  next  succeeding  carrier,  where 
the  written  bill  of  lading  is  silent  as  to  such 
matters.  Hooper  v.  Chicago  &*  N.  W.  A'. 
Co.,  27  Wis.  81,  S  Am.  Ry.  Rep.  302.— Rk- 
viEWED  IN  Gates  v.  Northern  Pac.  R.  Co., 
64  Wis.  64. 

If  a  carrier  relies  upon  any  special  custom 
in  regard  to  the  delivery  of  goods  to  a  suc- 
ceeding carrier,  or  adecting  such  delivery, 
the  burden  of  proof  is  upon  him  to  establish 
such  custoiTi.  Irish  v.  Milwaukee  (5-»  St.  P. 
R.  Co.,  19  Minn.  376  (Gil.  323),  19  Am.Ry. 
Rep.  89. 
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Where  it  is  the  iisa>;i'  niul  custom  for  oiio 
coiiiicciiiij,'  roarl  to  dclivt-r  a  fri'iglit  hill  and 
voiK  her  for  previous  expenses  with  a  car  in 
ttjiisferrin^'  frei>,'hts  from  one  road  to  tiic 
(iliiir,  the  first  carrier  will  be  litihle  for  a 
Idss  of  iKTisliable  freij,'hts,  which  are  heinj; 
iransporled  in  cold  Weather,  caused  hy  a 
delay  in  a  second  carrier  refusing;  to  receive 
the  car  until  such  frei>,dit  bill  and  voucher 
was  furnished,  it  appearini,'  that  such  usaf;e 
and  custom  was  reasonable,  and  necessary 
for  furliuT  transportation  and  tlie  collcc- 
lidU  of  frei^;hts  from  the  consignees. 
A'i\'fi(>/i/s  V,  liostoii  &^  A.  A'.  Co.,  121  Mass.  2yi. 

I'laintitis  delivered  to  defendant  at  New 
York  goods  "to  t)e  forwarded  to  Det.  (De- 
troit) only;"  the  goods  were  marked  "  Day 
iS;  Liithrop,  Dryden,  Michigan, t'/Vj  Kidgway." 
The  G.  T.  R.  Co.  was  the  customary  and 
usual  carrier  of  goods  from  Detroit  to  Kidg- 
way. A  regulation  of  that  comjjany  was  to 
the  efTect  that  it  would  not  accept  goods 
for  transportation  uidess  the  ship[)er  would 
lake  a  receipt  limiting  its  conitnon-iaw  lia- 
bility. Up  to  a  short  time  prior  to  the 
shi|)ment  in  question  the  G.  T.  R.  Co.  had 
not  exacted  of  defendant  a  compliance  with 
this  regulation.  F'Vom  the  time  of  its  en- 
forcement defendant  had  Ijccn  accustcjmed 
to  detain  goods  destined  to  points  on  the 
mine  of  that  road,  and  to  notify  consignees 
awaiting  their  directions;  this  was  not 
known  to  plaintifT.  Upon  arrival  of  the 
goods  at  Detroit  they  were  deiiosited  in 
defendant's  warehouse  without  being  of- 
fered, or  notice  given  of  tlieir  arrival  to  any 
fitlier  carrier  beyond  that  point.  Notice 
was  given  to  the  consignees,  who  gave  no 
instructions.  About  twenty  days  thereafter 
they  were  destroyed  by  an  accidental  fiic. 
In  an  action  to  recf)vcr  the  damages— //<•/(/, 
that  defendant  was  not  excused  from  ten- 
dering the  goods  to  the  G.  T.  R.  Co.,  on 
account  of  such  regulation,  as  he  would 
have  been  justified  in  delivering  them,  and 
in  accepting  the  usual  contract  required  of 
tiiat  company ;  that  no  custom  was  estab- 
lished superseding  the  general  obligation  to 
make  delivery  to  the  next  carrier;  and  that 
defendant  held  the  goods  as  a  common 
carrier  and  was  liable.  Kawson  v.  Holhvul, 
59  N.  K.  6n  ;  affirming  5  Daly  1 55,  47  llow. 
Pr.  292.— Dl.STiNr.UlSHiNG  Lamb  v.  Cam- 
den &  A.  R.  &  T.  Co.,  46  N.  Y.  271.  Ricva-.w- 
ING  Van  Santvoord  v.  St.  John.  6  Hill 
(N.  Y.)  160;  Gibson  v.  Culver,  17  Wend. 
(N.  Y.)  305. 

2  D.  R.  D.— 14. 


It  was  the  custom  of  a  railroad,  in  receiv- 
ing goods  for  a  point  beyond  its  road  and 
re(|iiiring  further  transportation  by  water, 
to  carry  the  goods  to  the  em!  of  its  road 
and  deposit  them  in  its  warelutuse.  It  was 
not  its  custom  to  give  the  comieciing  water 
carrier  notice,  but  tin;  latter  usually  sent  a 
boat  twice  a  day  to  receive  all  gfxxls  that 
were  ready.  Ilild,  liiat  a  shipper  was  pre- 
sumed to  liavc  had  notice  of  this  custom 
and  contracted  accordiiigl\  ;  and  that  the 
railroad  coni|iany  was  not  re<|uiii'(l,  as  to 
any  particular  shipment,  to  give  special  no- 
tice, or  do  anything  outside  of  its  usu.il 
course  of  business,  ll'oot/ v.  A//77iia:/nir&- 
.SV.  /'.  A'.  Co.,  27  1 1 7s.  541,  2  Am  Ay.  A\/>. 
342. 

5<(2.  INtwor  of  K:<'ii<'i'al  iVcifflit 
aK'4'iit  to  iiiakr  contract  for  tliroiiKh 
cai'i'la^fc. — \  carrier  cannot  excuse  the 
failure  to  carry  goorls  to  a  point  beyonn  its 
line  after  having  contracted  to  do  so,  upon 
the  ground  that  Ks  agent  was  not  author- 
ized to  make  such  a  contract,  where  the 
proof  shows  that  he  w.'  s  the  general  freight 
and  transjjortation  agent  of  the  company, 
and  that  the  shipper  had  no  nf)tice  of  any 
limitation  ui)on  his  powers.  Schrociicr  v. 
Ilii.hoii  River  A'.  Co.,  5  Diier  (A'.  1'.)  55.— 
DisriNdUisiiKi)  IN  Wait  ta  Albany  &  S.  R. 
Co.,  5  Lans.  (N.  Y.)  475. 

54(.'t.  Duty  to  |M'oviiI<>  iiicaiiN  of 
tliroiit;li  sliliunciit.*— When  a  carrier 
undertakes  to  deliver  goods  at  a  distant  point 
over  connecting  roads  he  makes  them  all 
one  road  as  between  him  and  the  freighter, 
and  he  must  see  to  it  that  he  has  such  ar- 
rangements with  those  who  control  the 
roads  he  must  use  as  will  enable  him  to 
perform  his  undertaking  in  due  time. 
Arnold  \.  Shade,  3  Pliila.  (/'«.)  82. 

A  common  carrier  whfise  contract  con- 
templates a  reshi|)ment  by  other  agencies 
than  his  own  is  not  imperatively  bound  to 
accept  the  first  opportunity  that  oilers.  The 
carrier  who  is  an  insurer  as  to  the  ultimate 
delivery  is  bound  only  to  a  delivery  within 
a  reasonable  time,  in  the  absence  of  any 
stipulation  as  to  time,  and  is  bound  only  tc 
exercise  reasonable  diligence  in  procuring 
transshipment  by  other  agencies.  Frankv, 
Mrinpliis  &^  C.  K.  Co.,  52  Miss.  570. 

TAW,  Tiiability  wIutp  tlicrc  is  de- 
lay or  rcfuHnl  of  next  carrier  to  rc- 
ceive.f — Where  a  railroad  company,  with- 

*  See  also  ante,  fiJJ. 

f  Liability  of  company  for  goods  in  storage  at 
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out  contracting  for  restricted  liability,  re- 
ceives goods  consigned  to  a  point  beyond 
its  terminus,  but  on  the  line  of  a  connecting 
route,  it  is  bound  to  deliver  them  at  their 
destination.  But  where  goods  so  consigned 
are  received  under  a  contract  restricting 
the  liability  of  the  company  as  a  carrier  to 
their  delivery  at  its  terminus,  it  is  then 
bound  to  deliver  them  there  with  all  con- 
venient speed,  according  to  the  usual  course 
of  business,  to  the  next  carrier;  and  if  there 
be  none  ready  at  the  terminus  to  receive 
the  goods  and  forward  them  along  the 
proper  route,  then  it  ought  to  retain  them 
and  notify  the  owner.  The  company  is  not 
bound  in  such  case  to  transport  the  goods 
beyond  its  terminus  upon  any  link,  how- 
ever short,  of  the  connecting  route,  unless 
its  established  usage  imply  such  undertak- 
ing. Louisville  &^  N.  R.  Co.  v.  Campbell, 
7  Heisk.  {Tenn.)  253,  12  Atn.  Ry.  Rep. 
490.— Quoting  East  Tenn.  &  G.  R.  Co.  v. 
Nelson,  i  Coldw.  (Tenn.)  276 — Distin- 
guished IN  Merchants*  Dispatch  Transp. 
Co.  V.  Bloch,  86  Tenn.  393,  6  Am.  St.  Rep. 
847,  6S.  W.  Rep.  881. 

A  railroad  company  accepting  perishable 
freight  for  transportation  over  its  own  and 
connecting  roads  must  forward  the  same 
promptly,  to  the  extent  of  its  ability,  until 
it  has  delivered  or  offered  to  deliver  it  to 
the  connecting  carrier,  and  is  not  excused 
from  the  performance  of  such  duty  by  the 
mere  fact  that  its  agent  supposed  there 
would  be  a  delay  in  the  forwarding  of  such 
freight  by  the  connecting  carrier.  Blodgett 
V.  Abbot,  72  Wis.  516,7  Am.  St.Rep.Z-Ji, 
40  N.  IV.  Rep.  491. 

Where  a  carrier  receives  goods  for  a  point 
b.yond  its  line,  a  failure  to  carry  to  the  end 
of  its  line  and  deliver  or  offer  to  deliver  to 
the  next  carrier  <s  not  excused  merely  by  the 
fact  that  there  is  a  block  of  freights  on  the 
next  carrier's  line  and  no  room  for  the 
goods  in  the  initial  carrier's  depot  at  the 
end  of  its  line,  which  facts  were  known  to 
its  agent  at  the  time  of  the  reception  of 
such  goods.  McLaren  v.  Detroit  (S-  M.  R. 
Co.,  23  Wis.  138. 

A  railroad  cannot  excuse  a  delay  in  car- 
rying freights  by  showing  that  its  road,  or 
a  connecting  line,  was  blockaded  by  snow, 
where  the  company's  agents  knew  of  the 
blockade  and  failed  to  notify  the  shipper. 

terminus  waiting  transportation  over  connecting 
lines,  see  note,  18  Am.  &  Eng,  R.  Cas.  585. 


Great  Western  R.  Co.  v.  Burns,  60  ///.  284, 
12  Am.  Ry.  Rep.  309. 

The  receiving  of  goods  for  shipment  to  a 
point  beyond  its  line,  by  a  carrier  having 
knowledge  of  an  obstruction  in  transporta- 
tion beyond  its  line,  may  not  be  a  breach  of 
its  duty  as  a  carrier.  McCarthy  v.  Terre 
Haute  &'  /.  R.  Co..  9  Mo.  Afp.  159. 

Where  a  railroad  company  receives  freight 
for  carriage  and  dcliverv  i'*  a  point  beyond 
its  line  on  a  connecting  road,  in  the  absence 
of  special  contract  limiting  its  responsibility, 
the  company  receiving  the  freight  is  bound 
to  deliver  it  at  its  destination.  It  is  no  ex- 
cuse for  not  doing  so  that  the  connecting 
road  refused  to  receive  the  freight  and  ad- 
vance the  charges  due  and  paid  by  the 
company  sued.  Memphis  &*  C.  R,  Co.  v. 
Siockard,  II  Heisk.  i^Tenn.)  568. — Reviewed 
IN  Louisville  &  N.  R.  Co.  v.  Weaver,  16 
Am.  &  Eng.  R.  Cas.  218,  9  Lea  (Tenn.)  38. 

Defendant  received  cotton  and  trans- 
ported it  safely  and  promptly  to  Norfolk 
and  tendered  it  to  the  steamship  company, 
the  next  link  in  the  chain  of  connecting  car- 
riers. The  steamship  company,  owing  to 
unusual  press  of  business,  was  unable  to  re- 
ceive or  forward  it,  and  requested  defendant 
company  to  store  the  cotton  on  one  of  its 
own  wharves,  and  to  insure  it,  and  promised 
to  charter  an  extra  steamer  and  send  it  to 
the  railroad  wharf  to  load  within  a  short 
time.  This  was  done.  There  was  a  delay 
in  the  arrival  of  the  steamer,  and  before  it 
was  sent  the  cotton  was  destroyed  by  fiie. 
Held,  that  defendant  company  had  done 
everything  that  could  be  done,  and  that  ii 
was  in  nowise  liable,  it  being  shown  that 
there  was  no  other  way  of  forwarding  the 
cotton  over  ether  lines  open  to  the  defend- 
ant company.  Demitig  v.  Norfolk  6^  W. 
R.  Co.,  17  Phila.  (Pa.)  540.— DISTINGUISH- 
ING Bussey  v.  Memphis  &  L.  R.  R.  Co.,  13 
Fed.  Rep.  330;  Michigan  C.  R.  Co.  7>. 
Mineral  Springs  Mfg.  Co.,  16  Wall.  (U.  S.) 
318. 

565.  Duty  to  give  notice  of  such 
delay  or  refusal.* — W'liere  a  common 
carrier  accepts  goods  directed  to  a  point 
beyond  the  termination  of  its  line  consigned 
to  the  care  of  a  connecting  carrier,  and  the 
latter  refuses  to  receive  the  goods,  the 
former  does  not  discharge  its  duty  by  stor- 


*  Company  bound  to  notify  owner  in  case  of 
obstruction  of  connecting  lines,  see  note,  18  Am. 
&  Eng.  R.  Cas.  585. 
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ing  the  goods,  but  must  use  reasonable 
diligence  to  notify  the  consignor  or  con- 
signee of  sucii  interruption  in  the  transit. 
Lesinsky  v.  Great  Western  Dispatch,  lo  Mo. 
App.  1 34.  Petersen  v.  Case,  1 8  Am.  <S-  Eng. 
K.  Cas.  578,  21  Fe(/.  Rep.  885.— APPLYING 
Conkey  v.  Milwauiiee  &  St.  P.  R.  Co.,  31 
Wis.  by].— Lesinsky  v.  Great  Western  Dis- 
patch, x-^ Mo.  App.  575- 

In  an  action  for  damages  in  such  a  case, 
it  is  competent  for  the  owner  to  show  that 
six  days  alter  its  refusal  to  receive  the  goods 
the  intermediate  carrier  would  have  ac- 
cepted and  delivered  the  goods  to  the  con- 
signee, and  that  the  defendant  had  notice  of 
this.  Lesinsky  v.  Great  Western  Dispatch, 
10  Mo.  App.  134. 

Where  goods  are  received  for  a  point  be- 
yond a  receiving  company's  line,  and  the 
shipper  gives  directions  as  fo  shipment  over 
connecting  lines,  if  the  receiving  company 
finds,  on  carrying  the  goods  to  the  end  of 
its  line,  that  it  cannot  forward  them  accord- 
ing to  directions,  it  is  its  duty  to  store  the 
goods  and  notify  either  the  consignor  or  the 
consignee.  Johnson  v.  New  York  C.  Ji.  Co., 
39  How.  Pr.  {N.   K.)  127. 

500.  Measure  of  damages  for  such 
delay. — Where  a  carrier  received  goods  for 
a  destination  beyond  its  line,  the  measure  of 
damages  for  a  delay  caused  by  the  next  con- 
necting carrier  refusing  to  receive  the  in 
account  of  a  press  of  business,  is  the  differ- 
ence at  the  place  of  destination  between 
their  market  value  at  the  time  they  should 
have  arrived  and  at  the  lime  they  did  arrive. 
Petersen  v.  Case,  18  Am.  &>  Etig.  R.  Cas. 
578,  21  Fed.  Rep.  885. 

A  carrier  is  not  liable  lor  the  depreciation 
in  value  of  goods  after  the  consignor  had 
notice  of  the  intermediate  carrier's  refusal 
to  receive  them.  Lesinsky  v.  Great  Western 
Dispatch,  13  Mo.  App.  575. 

Defendant  company  agreed  to  carry  goods 
to  a  certain  point  on  its  road  and  there  de- 
liver to  a  connecting  road  to  be  carried  to 
the  consignees.  There  was  considerable 
delay  in  delivering  to  the  connecting  road, 
but  the  goods  were  carried  and  delivered  to 
the  consignees  before  suit  was  brought. 
Held,  that  the  consignees  had  no  cause  of 
action  except  for  a  delay  in  transporting  the 
goods.  Briggs  v.  New  York  C.  R.  Co.,  28 
Barb.  {N.  1'.)  515. 

507.  Duty  to  give  notice  to  con- 
signee or  next  carrier  of  arrival  of 
goods.— It  is  the  duty  of  the  first  carrier  to 


give  notice  of  the  arrival  of  the  goods,  and 
having  failed  to  do  so  its  liability  as  com- 
mon carrier  continues.  Sprague  v.  New  York 
C.  R.  Co.,  52  N.  Y.  637. 

A  railroad  company  that  undertakes  to 
carry  goods  over  its  road  and  forward  them 
to  a  place  beyond  thf  termination  of  its  line 
of  transportation  is  bound  to  deliver  the 
goods  to  the  next  carrier,  with  notice  of  the 
ultimate  destination  and  ownership  of  such 
goods.    Selma  &>  M.  R,  Co.  v.  Butts,  43  A/a. 

385. 

The  notice  must  be  given  by  some  agent 
or  servant  of  the  company  specially  charged 
wiih  the  duty,  and  in  a  reasonable  time 
after  the  goods  have  reached  the  point  of 
reshipment,  from  which  they  are  to  be  for- 
warded. In  such  a  case,  notice  to  one 
member  of  the  firm  who  are  consignees  is 
sufficient ;  it  need  not  be  given  to  each 
member  of  the  firm.  Selma  <&*  M.  R.  Co.  v. 
Butts,  43  Ala.  385. 

The  first  of  a  line  of  through  carriers,  re- 
ceiving goods  and  issuing  a  through  bill  of 
lading  therefor,  is  not  bound  to  give  notice 
to  the  consignee  of  the  delivery  of  the 
goods  by  him  to  the  connecting  line.  Ma- 
son V.  Grand  Trunk  R.  Co.,  37  U.  C.  Q.  B. 
163. 

508.  Action  over  by  initial  carrier. 
— Where  a  first  carrier  is  made  liable  to  the 
owner  for  a  loss  of  goods  at  the  end  of  its 
line,  wliile  awaiting  delivery  to  a  connecting 
carrier,  it  may  have  a  remedy  against  the 
connecting  carrier,  if  the  latter  has  neg- 
lected to  transfer  them  to  its  road  in  due 
time  and  according  to  the  usual  course  of 
business.  Conkey  v.  Milwaukee  &•  St.  P.  R. 
Co.,  31  Wis.  619,  2  Am.  Ry.  Rep.  353.— Re- 
viewing Nashua  Lock  Co.  v.  Worcester  & 
N.  R.  Co..  48  N.  H.  339. — Followed  in 
Wood  V.  Milwaukee  &  St.  P.  R.  Co.,  32  Wis. 
398. 

If  goods  are  lost  by  one  carrier  in  a  line 
of  carriers,  the  first  to  whom  the  goods  are 
delivered,  and  who  agrees  to  transport  them 
to  their  destination,  will  be  liable  to  the 
owner,  and  the  latter  will  not  be  required  to 
sue  the  carrier  who  lost  the  same ;  but  this 
rule  applies  only  in  favor  of  the  owner  of 
the  goods.  The  first  carrier,  if  he  sues  to 
recover  what  he  has  paid,  must  sue  the  car- 
rier in  default.  Chicago  <S>»  A'.  W.  R.  Co.  v. 
Northern  L.  Packet  Co.,  70  ///.  217. 

A  carrier  who  enters  into  a  tiirough  con- 
tract of  shipment  and  sublets  such  contract 
to  a  second  carrier,  through  whose  negli- 
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gence  the  goods  are  injured,  the  two  con- 
tracts beiny  difTcrent  and  independent,  can- 
not recover  of  such  second  carrier  the  costs 
of  defending  an  action  brought  by  the  sliip- 
per,  although  he  notified  the  second  carrier 
to  defend  the  action.  Baxcndale  v.  London, 
C.  &>  D.  A\  Co.,  44  L.  J.  Ex.  20,  L.  R.  10 
Ex.  35,  23  W.  R.  167,  32  L.  r.  330. 

A  forwarder  of  goods  sued  by  a  shipper  on 
account  of  damages  sustained  while  the 
goods  were  in  the  hands  of  a  railway  com- 
pany with  which  the  forwarder  had  con- 
tracted for  their  carriage,  cannot,  in  an 
action  against  the  carrier,  recover  the  cost 
of  the  previous  action  without  the  carrier's 
express  authority  to  defend  it.  Baxcndale 
V.  London,  C.  <&-  L>.  R.  Co.,  23  IV.  R.  167.  32 
L.  T.  330,  L.  R.  10  Ex.  35,  44  Z.  /.  Ex. 
20;  reversing  28  L.  T.  849.— Followkd  in 
Fisher  v.  Val  de  Travers  Asphalte  Co.,  L. 
R.  I  C.  P.D.  SI  1, 45  L-  JC.  P.  D.  479.  35  L. 
T.  366. 

If  one  carrier  is  sued  for  the  loss  of  goods, 
and  notifies  a  second  carrier  to  whom  he 
delivered  the  same  and  requires  him  to  de- 
fend, the  judgment  against  the  first  is  not 
conclusive.  It  is  only  conclusive  on  such 
privies  that  the  judgment  was  recovered, 
and  that  it  was  for  the  value  of  the  goods 
lost ;  but  the  judgment  is  not  so  far  con- 
clusive of  the  question  of  privity  as  to  fix 
the  liability  of  the  person  served  with  no- 
tice. Chicago  &>  N.  IV.  R.  Co.  v.  Northern 
L.  Packet  Co.,  70  ///.  217. 

5(U).  Presumption  of  neffligence 
M'liere  goods  reach  destiiiatiitu  daiii- 
a^'od. — A  presumption  of  negligence  arises 
against  the  first  carrier  where  goods  are 
found  to  be  in  a  damaged  condition  at  the 
point  of  destination.  New  York  C.  &•  H. 
R.  R.  Co.  v.  Ehy,  {Pa.)  12  Atl.  Rep.  482. 

In  an  action  against  the  initial  carrier  for 
nejiligently  loading  goods  in  unsafe  cars, 
whereby  they  reached  their  destination  on 
a  connecting  line  damaged  by  being  wet, 
proof  of  defendant's  universal  habit  to  care- 
luliy  inspect  cars  befo.-e  sending  them  out 
will  not  justify  a  peremptory  instruction  for 
defendant,  if  there  is  also  evidence  that  the 
goods  were  received  by  it  in  good  condition 
and  loaded  into  cars  the  seal  of  which  re- 
mained unbroken,  the  contents  being  un- 
disturbed throughout  the  journey,  but  being 
found  damaged  by  wet  on  reaching  the 
destination,  caused  presumably  by  loading 
in  unsuitable  cars.  Scarles  v.  Alabama  &* 
V.  R.  Co.,  69  Miss.  186,  13  So.  Rep.  815. 


In  such  case  the  presumption  as  to  the 
fitness  of  the  cars,  arising  <jut  of  the  proof 
of  their  inspection,  is  opposed  by  the  pre- 
sumption of  unsuitableness  arising  out  of 
the  evidence  that  their  contents  became 
wet  although  in  sealed  cars.  Under  such 
circumstances,  whether  the  cars  were  secure 
as  originally  furnished  is  for  the  jury  to 
decide  under  all  the  evidence.  Scarles  v. 
Alabama  <3^  V.  R.  Co.,  69  Miss.  186,  13  So. 
Rep.  815. 

570.  Sufficiency  of  evidence  to 
show  loss  before  delivery  to  next 
carrier. — A  case  of  goods  was  shipped 
with  others,  filling  two  cars,  to  be  carried 
to  the  end  of  the  railroad  and  there  deliv- 
ered to  a  line  of  steamers.  The  proof 
showed  that  the  agent  of  the  steamer  re- 
ceived the  cars  unopened,  and  that  they 
were  kept  on  its  wharf  carefully  watched 
and  guarded  until  ready  for  transfer  to  the 
steamer,  when  the  cars  were  opened,  but 
the  case  of  goods  was  not  in  either  car. 
Held,  not  error  in  the  court  to  refuse  to 
charge  that  there  was  no  evidence  of  loss 
while  in  the  hands  of  the  railroad  company. 
Green  v.  Boston  &>  L.  R.  Co.,  128  Mass. 
221. 

571.  Liability  for  goods  lost  in 
depot  iiiaintaiiied  jointly  by  first  and 
second  carrier. — Defendant  road  carried 
oil  in  barrels  and  delivered  them  at  the  end 
of  its  line  to  a  connecting  carrier,  the  ware- 
houses of  both  roads  being  adjoining.  Hy 
careless  handling  the  barrels  were  leaking 
when  so  delivered,  but  through  the  gross 
carelessness  of  the  second  carrier  the  leak- 
ing oil  became  ignited  and  both  warehouses 
were  destroyed.  Held,  that  defendant  was 
not  liable  for  the  loss  of  other  goods  thus 
destroyed  in  its  warehouse.  McMillan  v. 
Michigan  S.  &•  N.  I.  R.  Co.,  16  Mic/i.  79.— 
Followed  in  Columbus  &  W.  R.  Co.  v. 
Ludden,  89  Ala.  612.  Not  followed  in 
Leavenworth,  L.  &  G.  R.  Co.  7-.  Maris,  16 
Kan.  333.  Eaton  z/.  St.  Louis,  I,  M.  &  S.  R. 
Co.,  12  Mo.  App.  386. 

572.  Liability  cannot  be  avoided 
by  showing  failure  of  due  care  in 
connecting  carrier.— Where  the  defend- 
ant had  been  guilty  of  such  negligence  in 
the  transportation  of  goods  as  to  render  it 
liable,  it  could  not  relieve  itself  by  showing 
that  a  connecting  road  might  have  made  up 
for  its  default.  Philadelphia,  W.  &'  B.  R. 
Co.  V.  Lehnian,()  Am.  <S-»  ling.  R.  Cas.  194,  56 
Md.  209,  40  Am.  Rep.  415. 
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b.  When  Liable  Beyond  its  Own  Line.* 

673.  Generally.— Ordinarily  the  initial 
carrier  is  liable  for  injuries  arising  from  the 
neglii^ence  of  connecting  carriers.  Ohio  <S» 
M.  K.  Co.  V.  Hamlin,  42  ///.  App.  441. 

The  liability  of  a  common  carrier  is 
limited  to  such  injuries  as  are  sustained 
wliile  the  goods  are  in  his  possession.  He 
is  not  liable  after  they  have  passed  to  the 
custody  of  others,  nor  was  he  before  they 
came  into  his  possession.  Hunt  v.  New 
York  &'  J-:.  A\  Co..  1  Hilt,  (^V.  Y.)  228.— 
Kkviewku  in  Gray  v.  Jackson,  51  N.  H.  9. 

A  railroad  company  whose  rights  and 
|)()wers  in  respect  to  a  connecting  road  are 
merely  those  of  a  stockholder  is  not  liable 
for  the  negligence  of  the  connecting  rail- 
road. Atchison,  T.  6-  S.  F.  R.  Co.  v.  Coch- 
ran, 41  Am.  <S>»  Eng.  R.  Cas.  48,  43  Kan.  225, 
7  L.  R.  A.  414,  23  Pac.  Rep.  151. 

Where  various  companies  form  an  asso- 
ciation and  unite  in  making  a  continuous 
line  of  their  respective  roads,  and  collect 
in  advance  either  at  the  place  of  receiving 
or  at  the  place  of  delivery  the  freight  due 
for  the  entire  route,  subdividing  among 
themselves,  the  receiving  road  becomes  re- 
sponsible for  the  default  of  any  of  the  asso- 
ciated companies,  and  no  special  contract 
need  be  shown.  Phillips  v.  North  Carolina 
R.  Co.,  78  N.  Car.  294,  16  Am.  Ry.  Rep.  206. 

Where  no  such  association  exists  and  no 
special  contract  is  made,  and  goods  are  de- 
li V(;red  to  a  road  for  transportation  over  it, 
though  marked  to  a  place  beyond  its  ter- 
minus, the  carrier  discharges  its  duty  by 
safely  conveying  over  its  own  road  and  then 
<leliveiing  to  the  next  connecting  road  in 
the  direct  and  usual  line  of  common  carriers 
toward  the  point  of  ultimate  destination. 
Phillips  V.  North  Carolina  R.  Co.,  78  N.  Car. 
294,  16  Am.  Ry.  Rep.  206. —  DisTiNCUlSHEU 
IN  Weinburg  v.  Albemarle  &  R.  R.  Co.,  iS 
.Vm.  &  ling.  R.  Cas.  597,  91  N.  Car.  31; 
Knott  V.  Raleigh  &  G.  R.  Co.,  98  N.  Car.  73. 
FoLLOvvKD  IN  Lindlcy  v.  Richmond  &  D. 
K.  Co.,  88  N.  Car.  547. 

The  weight  of  American  cases  limits  the 
carrier's  liability  as  such  where  there  is  no 
special  contract  to  his  own  line,  though 
there  are  cases  which  hold  the  liability  as 
continuing  the  same  throughout  the  whole 
route;  and  such  is  the    English   doctrine. 

*  Extra-terminal  liability  of  connecting  lines, 
.see  notes,  9  Am.  &  Eng.  R.  Cas.  39;  16  Jd.  228  ; 
35  IJ.  063  ;  36  Am.  Rep.  761  ;  i  L.  R.  A.  703 ; 
4  Id.  376  ;  6  Id.  852. 


Houston  iS-  T.  C.  R.  Co.  v.  Parh,  i  Tex.  App. 
{Civ.  Cas.)  142. 

There  exists  no  distinction  in  principle 
between  the  liability  of  a  receiving  railway 
coinpany,  when  assumed  by  contract  for  the 
transportation  of  freight  over  connectmg 
lines  of  transportation,  and  the  liability  by 
contract  for  the  carrying  of  passengers. 
Harris  v.  Howe,  39  Am.  &^  Eng.  R.  Cas.  498, 
74  Tex.  534,  12  S.  IV.  Rep.  224. 

Where  a  railway  company's  contract  for 
the  carriage  of  coal  is  founded  upon  the 
basis  that  there  should  be  no  unreasonable 
detention  of  the  cars  by  the  connecting  com- 
pany, which  was  to  deliver  them  to  it,  it  is  a 
condition  precedent  to  the  obligation  that 
there  be  no  unreasonable  delay  on  the  part 
of  such  connecting  company  in  hauling  the 
cars.  Johnassohn  v.  Great  Northern  R.  Co., 
ID  Ex.  434,  24  L.  J.  Ex.  31. 

574.  Coiuinon  -  law  liability.  — At 
common  law  a  carrier  who  received  goods 
for  transportation  to  a  point  beyond  his  own 
line  engages  only  to  carry  them  safely  and 
within  a  reasonable  time  to  the  end  of  his 
line  and  there  deliver  them  to  the  next 
connecting  carrier  for  further  transporta- 
tion, unless  the  usage  of  business,  or  his 
language  or  conduct,  shows  that  he  took 
the  goods  as  carrier  for  the  whole  route. 
Crouch  v.  Louisville  &>  N.  R.  Co.,  42  Jllo. 
App.  248. 

Independent  of  any  statute,  where  a  rail- 
road company  receives  and  ajyees  to  carry 
goods  to  a  point  beyond  its  own  line,  it  is 
liable  for  a  loss  or  injury  which  occurs  on  a 
connecting  line.  King  v.  Macon  &>  IV.  R. 
Co.,  62  Barb.  (N.  Y.)  160.— Following 
Root  V.  Great  Western  R.  Co.,  45  N.  Y. 
524;  Maghee  v.  Camden  &  A.  R.  Co.,  45  N. 

Y.514. 

If  damage  result  or  loss  occur  to  goods 
marked  to  a  place  beyond  the  lirst  carrier's 
line,  and  shipped  under  circumstances 
which  would  render  a  carrier  liable,  the 
carrier  who  received  the  goods  in  the  first 
instance  must  account  to  the  owner  there- 
for, whether  the  damage  or  loss  occurred 
upon  his  own  line  or  upon  that  of  some 
other  carrier  on  the  line  of  transit.  But 
while  such  is  the  common-law  liability  of 
the  earlier,  he  may,  by  special  contract,  limit 
his  liability  to  such  damage  or  loss  as  may 
occur  on  his  own  line.  Illinois  C.  R.  Co.  v. 
Frankenberg,  54  ///.  88.  —  Followed  in 
Chicago  &  N.  W.  R.  Co.  v.  Church,  12  111. 
App.  17. 
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575.  In   absence   of   special   con- 
tract, only  liable  on  its  own  line- 
In  the  absence  of  a  special  contract  a  car- 
rier is  not  liable  where  it  receives  goods  lor 
a  destination  beyond  its  line,  but  on  the 
line  of  a  connecting  carrier,  for  loss  or  in- 
jury occurring  on    such    connecting  line, 
where  it  only  takes  pay  for  the  transporta- 
tion over  its  own  road,  and  where  it  has  no 
business  connection  with  such  connecting 
road.     Nut  ling  v.  Connecticut  River  K.  Co., 
I  Gray  (Mass.)  502. — APPROVING  Van  Sant- 
voord  V.  St.  John,  6  Hill  (N.  Y.)  157;  Farm- 
ers' &  M.  Bank  v.  Champlain  Transp.  Co., 
18  Vt.  140,  23  Vt.  209;  Hood  V.   New  York 
&  N.  H.  R.  Co.,  22  Conn,  i ;  Weed  v.  Sara- 
toga &  S.  R.  Co.,  19  Wend.  (N.  Y.)  534.  Not 
FOLLOWING  Muschamp  v.  Lancaster  &  P.  J. 
R.  Co.,  8  M.  &  W.  421  ;  Watson  v.  Amber- 
gate,  N.  &  B.  R.  Co.,  3  Eng.  L.  &  Eq.  497- 
— Approved  in  Michigan  C.  R.  Co.  v.  My- 
rick,  9 Am.  &  Eng.  R.  Cas.  25.   107  U.S. 
102 ;  Coates  v.  United  States  Exp.  Co.,  45 
Mo.  238.    Distinguished  in  Fitchburg  & 
W.  R.  Co.  V.  Hanna,  6  Gray   (Mass.)  539. 
Followed  in  Elmore  v.  Naugatuck  R.  Co., 
23  Conn.  457.     Quoted    in  Nashua  Lock 
Co.  V.  Worcester  &  N.  R.  Co.,  48  N.  H.  339. 
Referred  to  in  Darling  v.  Boston  &  W. 
R.  Co.,  II  Allen  (Mass.)  295.    Reviewed 
IN  Gray?/.  Jackson,  51  N.  H.  g.—Sh'nner  v. 
Nail,  60  Me.  4.77.     Reed  v.  Philadelphia,  IV. 
&*  B.  R.  Co.,  3  Houst.  {Del.)  176.    Illinois 
C.  R.  Co.  v.  Kerr,  68  Miss.  14,  8  So.  Rep. 
330.     Knott  V.  Raleigh  &>  G.  R.  Co.,  32  Am. 
Or*  Eng.  R.  Cas.  481,  98  N.  Car.  73,  2  Am. 
St.    Rep.   321,   3  S.  E.  Rep.  735.— DISTIN- 
GUISHING  Phillips  V.   North  Carolina   R. 
Co.,  78  N.  Car.  298;  Phifer  v.  Carolina  C. 
R.  Co.,  89  N.  Car.  ^w.— Baltimore  &-  O.  R. 
Co.  V.  Schumacher,  29  Md.  168. 

Although  in  such  case  the  exaction  by 
the  receiving  carrier  of  a  guaranty  by  the 
shipper  of  the  payment  of  through  freight 
is  an  important  circumstance  to  show  a 
contract  to  convey  to  the  point  of  destina- 
tion, it  is  not  conclusive  evidence  thereof. 
Illinois  C.  R.  Co.  v.  Kerr,  68  Miss.  14,  8  So. 
Rep.  330. 

A  carrier  receiving  goods  marked  for 
delivery  beyond  the  end  of  his  line  is,  in 
the  absence  of  a  special  agreement,  only  re- 
sponsible for  safe  carriage  over  his  line  and 
safe  delivery  to  the  next  carrier.  Knight 
V.  Providence  &*  IV.  R.  Co.,  9  Am.  &*  Eng. 
H.  Cas.  90,  13  .ff.  /.  572,  43  Am.  Rep.  46.— 


Reviewed  in  Harris  v.  Grand  Trunk  R. 
Co.,  15  R.  L371. 

In  the  absence  of  a  special  contract  a  com- 
mon carrier  is  bound  to  transport  and  de- 
liver goods  marked  to  a  certain  destination 
beyond  the  end  of  its  line  only  according 
to  the  usage  of  its  business,  and  is  not  lia- 
ble for  losses  beyond  its  line.  McCarthy  v. 
Terre  Haute  &*  I.  R.  Co.,  9  Mo.  App.  \  59. 

A  common  carrier  is  not  liable  beyond 
the  terminus  of  its  own  line  unless  it  has 
assumed  such  liability,  and  a  contract  wliich 
contains  a  stipulation  relieving  the  carrier 
from  liability  beyond  the  terminus  of  its 
own  line  is  valid.  Hunter  v.  Southern  Pac. 
R.  Co.,  42  Am.  &•  Eng.  R.  Cas.  501,  76  Tex. 
195,  13  S.  W.  Rep.  190.— Followed  in 
McCarnz/.  International  &  G.  N.  R.  Co.,  84 
Tex.  352;  International  &  G.  N.  R.  Co.  v. 
Thornton,  3  Tex.  Civ.  App.  197. 

570.  Special  contract  may  be  im- 
plied.— A  railroad  company  is  not  respon- 
sible for  the  non-delivery  of  freight  beyond 
its  own  line,  except  by  contract,  express  or 
implied  ;  and  its  receipt  of  goods  to  be  for- 
warded to  a  place  beyond  the  terminus  of 
its  line  is  not  evidence  of  a  contract  to 
carry  to  and  deliver  at  the  place  of  destina- 
tion. Crawford  v.  Southern  R.  Assoc,  51 
Miss.  222. — Not  following  Illinois  C.  R. 
Co.  z/.  Copeland,  24  111.  332;  Illinois  C.  R. 
Co.  V.  Johnson,  34  111.  389.  Reviewing 
Cincinnati,  H.  &  D.  R.  Co.  v.  Spratt,  2  Duv. 
(Ky.)  4.—  Weil  v.  Merchants'  D.  fi-  T.  Co., 
7  Daly  {N.  V.)  456. 

In  the  absence  of  stipulation  by  a  carrier 
to  transport  freight  beyond  the  terminus  of 
its  own  route,  it  is  not  responsible  for  the 
default  of  those  it  employs  to  convey  the 
remainder  of  the  distance ;  but  if  it  makes 
itself  responsible  by  contract,  or  if  an  agree- 
ment to  be  so  can  be  fairly  inferred  from 
the  bill  of  lading,  it  will  be  liable  for  a  mis- 
delivery of  the  goods  by  another  carrier,  to 
whom  it  has  delivered  them  to  be  carried  to 
their  ultimate  destination.  C/yde  v.  Hub- 
bard, 88  Pa.  St.  358. 

577.  Liability  determined  from 
special  contract,  usa{;c,  or  nature  of 
business. — A  railroad  company  is  not  lia- 
ble as  a  common  carrier  beyond  its  own 
line,  unless  it  has  made  itself  so  by  con- 
tract, usatre,  or  character  of  business  trans- 
acted. Piedmont  Mfg.  Co.  v.  Columbia  Sr' 
G.  R.  Co.,  16  Am.  &"  Eng.  R.  Cas.  194,  19 
So.  Car.  353.— Distinguishing  New  York 
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C.  R.  Co.  V.  Lockwood,  57  Wall.  (U.  S.)  357. 
Ki.viEWED  IN  Wailingford  v.  Columbia  & 
G.  R.  Co.,  30  Am.  &  Eng.  R.  Cas.  40,  26  So. 
Car.  258,  2  S.  E.  Rep.  19. 

Or  unless  some  arrangement  in  the  nature 
of  a  partnership  exists  between  it  and  con- 
necting carriers.  Central  Trust  Co.  v.  Wa- 
bash. St.  L.  (S-  P.  K.  Co.,2>i  Am.  &*  Eng. 
a:  Cas.  103,  31  Fed.  Rep.  247. 

A  carrier  may  by  express  contract  bind 
himself  to  carry  to  any  destination,  whether 
beyond  the  end  of  his  line  or  not,  and  the 
giving  of  a  through  1)111  of  lading  or  receipt, 
the  fact  that  the  first  carrier  held  himself 
out  as  carrier  for  the  whole  route,  or  that  it 
has  a  contract  with  the  connecting  lines 
such  as  would  create  a  joint  liability,  or  that 
it  was  the  custom  of  the  carrier  to  carry  to 
the  destination  of  the  goods,  are  circum- 
stances to  be  left  to  the  jury,  as  tending  to 
show  such  a  contract.  McCarthy  v.  Terre 
Haute  <S»  /.  R.  Co.,  9  Mo.  App.  159. 

578.  Liability  under  special  con- 
tract.—In  the  absence  of  a  special  contract 
a  railroad  company  is  only  liable,  in  re- 
ceiving goods  for  a  destination  beyond  its 
line,  for  their  safe  carriage  and  delivery  to 
the  next  connecting  carrier;  but  it  may 
make  itself  liable  by  contract  over  the 
whole  distance  to  the  place  of  destination. 
Ordcnsburg  6-  L.  C.  R.  Co.  v.  Pratt,  22 
iVall.  ( U.  S.)  1 23.  Bryan  v.  Memphis  Sr' P.  R. 
Co.,  II  Bush  (A/.)  597,  14  Am.  Ry.  Rep.  395. 

A  transportation  company  by  making  a 
through  contract  with  a  shipper  therebv 
makes  itself  responsible  for  loss  or  damage 
occurring  anywhere  on  the  route  contem- 
plated by  the  terms  of  the  contract.  Mer- 
chants' Despatch  Transp.  Co.  v.  Hately,  35 
Am.  >3-  Eng.  R.  Cas.  565,  u'.  Can.  Sup.  Ct. 
572;  affirming  12  Ont.  App.  201,  which 
affirms  4  Ont.  723.  Southwestern  R.  Co.  v. 
Thornton,  Tx  Ga.  61.— Following  South- 
western R.  Co.  V.  Bryant,  67  Ga.  212,  68  Ga. 
S05. — Freeburg  Coal  Co.  v.  Union  R.  &*  T. 
Co.,  10  Mo,  App.  596.  Ne7uell  v.  Smith,  49 
Vt.  255,  17  Am.  Ry.  Rep.  100.— DISTIN- 
GUISHED IN  Packard  v.  Taylor,  35  Ark.  402, 
37  Am.  Rep.  37. 

Where  the  receiving  carrier  gives  a 
through  rate  on  goods,  and  the  goods  are 
destroyed  by  fire  while  in  transit  on  line  of 
delivering  carrier,  the  shipper  must  seek  his 
redress  against  receiving,  not  delivering, 
carrier.  Gordon  v.  Great  Western  R.  Co.,  34 
U.  C.  Q.  B.  224.— Reviewing  Coxon  v. 
Great  Western  R.  Co.,  5  H.  &  N.  272. 


Where  a  railroad  company  contracts  to 
convey  goods  over  its  own  and  connecting 
lines,  and  to  deliver  them  at  their  destina- 
tion at  a  place  beyond  its  terminus,  within  a 
certain  time,  it  is  liable  to  the  shipper  for 
losses  caused  by  delays  in  transportation 
over  the  connecting  roads.  Pereira  v.  Cen- 
tral Pac.  R.  Co.,  18  Am.  &•  Eng.  R.  Cas. 
565,  66  Cat.  92,  4  Pac.  Rep.  988.— DISTIN- 
GUISHED IN  Harris  v.  Grand  Trunk  R.  Co., 

IS  R.  I- 371- 

Where  goods  are  to  be  carried  to  a  certain 
destination,  which  will  require  tliem  to  pass 
over  several  connecting  roads,  and  where  a 
through  contract  is  made  by  the  first  car- 
rier, and  the  amount  of  freight  received  is 
for  a  through  carriage,  the  first  carrier  will 
not  be  relieved  from  liability  for  loss  or  in- 
jury because  some  of  the  goods  are  shipped 
at  the  beginning  of  the  second  carrier's  line. 
Ogdensbttrg  &•  L.  C.  R.  Co.  v.  Pratt,  22 
Wall.     {U.    S.)    123,    II     Am.    Ry.    Rep. 

43'- 

Where  goods  are  shipped  with  a  certain 
company  for  transportation,  and  the  goods 
pass  through  other  companies  merely  as 
agents  of  the  first,  and  are  lost,  suit  should 
be  brought  against  the  first  company  alone, 
and  it  is  error  to  take  judgment  against  all 
the  companies.  Anchor  Line  v.  Dater,  68 
///.  369. 

579.  Illustrations  of  liability.— The 
plaintiffs,  who  were  engaged  in  gathering 
crude  turpentine,  and  manufacturing  it  into 
spirits  and  resin,  delivered  to  the  defendant 
a  still-worm  to  be  transported  to  their 
works.  The  worm  was  delivered  by  the  de- 
fendants to  a  connecting  carrier  and  by  it 
carried  to  the  wrong  place  and  delivered  to 
the  wrong  parties.  After  much  time  and 
expense  spent  in  endeavoring  to  trace  the 
worm,  it  was  finally  recovered  by  the  plain- 
tiffs. During  that  time  the  still  had  to  lie 
idle  and  the  tree-boxes  from  which  the 
crude  gum  was  gathered  ran  over  for  want 
of  barrels  in  which  to  deposit  it,  and  much 
of  tlie  gum  was  wasted,  whereby  plaintiffs 
sustained  considerable  damage.  Held:  (i) 
that  the  defendant  was  liable  for  the  failure 
of  the  connecting  carrier  to  make  a  prompt 
delivery;  (2)  that  if  the  jury  should  find 
that  the  loss  of  the  gum  was  directly,  al- 
though not  altogether,  attributable  to  the 
delay,  and  reasonable  care  and  prudence 
could  not  have  prevented  it,  the  defendant 
was  liabb  for  its  loss.  Savannah,  F.  &*  W. 
R.  Co.  V.  Pritchard,  28  Am.  &*  Eng.  R.  Cas. 
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57,  77  Ga.  412,  4  Am.  ^t.  /u/>.  92,  i  5.  E. 
Kcp.  261. 

Common  carriers  transporting  goods  be- 
tween N.  and  A.,  receiving  a  package  directed 
to  a  place  beyond  A.,  and  giving  an  accept- 
ance of  the  same,  without  limiting  tiieir 
responsibility  to  A.,  are  liable  for  a  loss  of 
the  goods  after  their  delivery  at  A.  to  other 
forwarders,  though  such  delivery  is  conform- 
able to  the  usage  of  the  trade,  if  knowledge 
of  such  usage  is  not  brought  home  to  the 
owner  of  the  goods.  St.  John  v.  Santvoord, 
25   n\nd.  (.V.   ]'.)  660. 

The  Laurens  Railroad  Company  gave  re- 
ceipts for  cotton,  "to  be  delivered  on  pres- 
entation of  this  receipt,  at  Charleston." 
The  cotton  passed  over  the  Laurens  rail- 
road, and  WP3  delivered  to  another  road  for 
transportation  to  Charleston,  but  was  lost. 
Held,  that  said  company  was  liable,  the 
undertaking  being  special  —  to  carry  to 
Charleston.  Kyle  v.  Laurens  R.  Co.,  10 
Ru/i.  {yj.  Car.)  382.— Approving  Mus- 
champ  1'.  Lancaster  &  P.  J.  R.  Co.,  2  Railw. 
Cas.607;  Farmers'  &  M.  Bank^'.  Champlain 
Transp.  Co.,  18  Vt.  140.  Reviewing  Lip- 
foi-1  V.  Charlotte  &  S.C.  R.  Co.,  7  Rich.  (So. 
Car;. 409. — Reviewed  in  Piedmont  Mfg.  Co. 
V.  Columbia  &  G.  R.  Co.,  16  .Am.  &  Eng.  R. 
Cas.  194,  19  So.  Car.  353;  Gray  v.  Jackson, 
51  N.  H.9. 

Three  railroad  companies,  whose  lines 
formed  a  continuous  road  between  X.  and 
Y.,  held  themselves  out  to  the  public  as 
having  formed  a  combination  for  tiie  trans- 
portation of  goods  on  the  entire  route.  A. 
at  X.  shipped  goods  with  one  of  the  com- 
panies addressed  to  B.  at  Y.,  and  took  a 
recei[)t  whereby  the  company  undertook  to 
forward  as  per  directions.  Said  receipt 
con'r'.'neil  r-  .r.erous  provisions  limiting  lia- 
V  '^•\,  lovidcd   that  all  the   carriers 

•  ic  .rtii>  •  "  property  as  a  part  of  the 
:'..(  ,;,!.  li;',-  ..'oD-'d  be  entitled  to  all  the 
<Nc<'  Lii'i:  •  ;r,  •  •■  >nditions  therein  men-i 
tinnei:       /'  nt   said   carrier   had    con- 

tracted to  carry  the  goods  through  to  Y., 
and  was  liable  for  a  loss  occurring  in  conse- 
quence of  delay  in  said  transit  although  the 
same  occurred  beyond  its  own  line.  Cuni-> 
tnins  V.  Dayton  (S~»  U.  /v'.  Co.,  {Ind.)  9  Am.  &- 
Eng.  K.  Cas.  36. 

580.  Illustrations  of  iiou-linbility. 
— By  a  contract  between  railroad  corpora- 
tions whose  routes  formed  a  continur)us 
line,  it  was  provided  that  each  should  fur- 
nish, on    its  own   route  only,  connecting 


trains  and  boats  respectively,  for  the  trans- 
portation of  passengers  and  merchandise 
over  the  line  at  agreed  rates  of  fare  or 
freight,  the  proceeds  to  be  divided  between 
the  coritractiiig  parties  in  an  agreed  propor- 
tion ;  and  that  "  loss  or  damage  occasioned 
by  injuries  to  person  or  pro()erty  on  said 
line  shall  be  borne  by  the  pariy  having  pos- 
session of  the  same  at  the  time  the  injuries 
were  done."  Held,  that  a  person  who  de- 
livered goods  to  one  corporation,  for  trans- 
portation over  the  line  to  a  point  on  the 
route  of  the  other  corporation,  could  not, 
by  virtue  of  this  contiact,  hold  the  first 
corporation  liable  for  loss  of  goods  while 
on  the  route  and  in  the  possession  of  the 
second.  Burroughs  v.  Norwieh  &*  IV.  A', 
Co.,  100  J/ ass.  26. 

Where  a  shipper  knows  that  the  company 
to  which  he  delivers  his  goods  does  not 
reach  tiie  point  of  destination  indicated, the 
omission,  in  the  receipt  given  for  the  goods, 
of  the  name  of  the  point  where  the  road 
forms  its  connection  with  another  railroad 
is  unimportant;  and  where  such  road  de- 
livers the  goods  to  the  connecting  road, 
with  the  transfer  bill,  which  contains  the 
words,  "  Deliver  on  bill  of  lading,"  the 
shipper  cannot,  without  a  special  contract 
to  that  cllect,  claim  damages  from  the  road 
with  which  he  made  the  contract  of  ship- 
ment for  the  wrongful  delivery  by  the  con- 
necting road  to  the  consignee,  without 
requiring  the  presentation  of  the  bill  of 
lading.  K/elcerson  Roller  Mill  Co.  v.  Grand 
Rapids  &^  I.  R.  Co.,  32  Am.  &•  Eng.  R.  Cas. 
487,  67  Mich,  no,  10  West.  Rep.  888,  34 
N.  IV.  Rep.  269. 

Under  a  contract  "  to  forward  "  goods  to 
a  point  beyond  the  line  of  the  receiving  car- 
rier, such  carrier  cannot  be  held  responsible 
for  damages  occasioned  by  neglect  of  duty 
by  the  connecting  carrier,  where  it  expressly 
"assumes  no  liability  beyond  its  own  rails," 
although  the  contract  provider,  for  the  pay- 
ment of  the  entire  freis^ht  charjTjes  between 
the  point  of  shipment  and  the  destination 
of  the  goods.  Dunbar  v.  Port  Royal  &^  A. 
R.  Co.,  55  Am.  &>  Eng.  R.  Cas.  466,  36  So. 
Car.  wo,  \  I  S.E.  Rep.  3i;7- 

581.  Inability  lor  loss  of  fruit  by 
freezing. — When  a  special  contract  is 
made  with  a  shipper  by  which  the  carrier 
agrees  to  deliver  goods  which  are  liable  to 
injury  by  freezing,  at  a  point  on  a  connect- 
ing line,  by  a  specified  date,  and  the  carrier 
knows  that  the  special  contract  is  made  for 
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the  purpose  of  avoiding  the  danger  of  injury 
by  frost,  tlie  carrier  with  wiioni  the  contract 
is  made  is  liable  for  injuries  to  the  goods 
by  freezing  wliilst  being  transported  over 
the  connecting  line,  if  the  injury  is  caused 
by  the  negligent  delay  of  the  carrier  in  de- 
livering the  goods  thereto.  Fox  v.  Boston 
6r-  M.  R.  Co\,  37  Avi.  <S«  Eiig.  R.  Cas.  632, 
148  Mtiss.  220,  19  JV.  E.  Rep.  222,  I  L.  R.  A. 
702. — Distinguishing  Denny  7>.  New  York 
C.  R.  Co.,  13  Gray  (Mass.)  481 ;  Hoadley  v. 
Northern  Transp.  Co.,  115  Mass.  304; 
Ingledew  v.  Northern  R.  Co.,  7  Gray  (Mass.) 
86. 

The  defendant  having  received  fruit 
under  a  special  through  contract  of  ship- 
ment, to  be  transported  to  destination  over 
oilier  lines,  and  not  having  in  any  manner 
limited  its  legal  liability,  is  bound,  by  itself 
or  competent  agents,  to  deliver  the  goods  at 
destination  within  a  reasonable  time,  and  is 
as  liable  for  damages  resulting  from  the  neg- 
ligence of  such  agents  in  failing  to  so  deliver 
as  it  would  be  for  such  negligence  upon  its 
own  line.  Central  R.  &^  B.  Co.  v.  Georgia, 
F.  <S^  V.  Exc/i.,  55  Am.  &>  Eng.  R.  Cas.  606, 
91  Git.  389,  \7  S.  E.  Rep.  904. 

The  freezing  of  apples  while  being  trans- 
ported by  a  subsequent  carrier  is  not  so 
direct  and  natural  a  result  of  unreasonable 
delay  by  the  first  carrier  as  to  make  such 
first  carrier  liable  therefor  by  reason  of  such 
delay.  Michigan  C.  R.  Co.  v.  Burrows,  33 
Mich.  6. 

Proof  of  negligent  delay  by  a  subsequent 
carrier,  and  that  without  it  the  injury  would 
have  been  avoided,  is  a  complete  answer  to 
an  action  seeking  to  hold  the  first  carrier 
responsible,  by  reason  of  his  delay,  for  the 
injury  to  fruit  by  freezing  while  in  custody 
of  such  subsequent  carrier.  Michigan  C.  R. 
Co.  V.  Burrows,  33  Mich.  6. 

582.  How  liability  deteriniiied.— 
Where  ihe  initial  carrier  is  sued  for  a  loss 
of  goods  occurring  beyond  its  line,  its  lia- 
bility must  be  determined  by  proof  as  to 
whether  or  not  it  contiacted  to  carry  to  the 
place  of  destination.  If  there  is  competent 
evidence  of  such  contract  the  weight  of 
such  evidence  is  for  the  jury.  Ogdensburg 
&'  L.  C.  R.  Co.  v.  Pratt,  22  Il'a//.  {(/.  S.) 
123,  II  Am.  Ry.  /iV^.  431.— Approved  in 
Wyman  v.  Chicago  &  A.  R.  Co.,  4  Mo.  App. 
35.  Distinguished  in  Harris  v.  Grand 
Trunk  R.  Co.,  15  R.  I.  371.  Followed  in 
Harding  v.  International  Nav.  Co.,  12  Fed. 
Rep.  168;  Sumner  v.  Walker,  30  Fed.  Rep. 


261 ;  Burke  %>.  Concord  R.  Co.,  61  N.  H. 
160.  Quoted  in  Cummins  v.  Dayton  &  U. 
R.  Co.,  (Ind.~l  9  Am.  &  Eng.  R.  Cas.  36. 

Such  contract  is  not  established  by  proof 
that  the  carrier  received  the  goods  with 
knowledge  of  their  destination  and  named 
the  through  rate  therefor.  In  absence  of 
special  contract  to  deliver  the  good*  'it  a 
point  beyond  its  line,  the  receiving  carrier 
is  not  liable  for  loss  or  damage  occurring  to 
them  afi«r  delivery  to  connecting  carriers. 
McConnetiv.  Norfolk  &>  W.  R.  Co.,  40  Am. 
&^  Eng.  R.  Cas.  1 55,  86  Va.  248,  9  S.  E.  Rep. 
1006. 

583.  L.iability  of  iiiortgnjfe  trnsteos 
in  possession.— Trustees  operating  a  rail- 
road occupied,  at  the  terminus  of  the  road 
on  Lake  Superior,  a  dock  with  a  warehouse 
thereon,  at  which  they  received  and  delivered 
freight  which  had  been  or  was  to  be  carried 
by  vessels  on  the  lake.    They  had  no  con- 
trol over  the  lake  transportation  lines,  and 
no  interest  in  their  earnings.     On  receiving 
at  such  dock  goods  which  were  to  be  trans- 
ported on  one  of  such  lake  lines,  the  said 
trustees  gave  a  shipping  receipt  which  pro- 
vided thatwiieii  freight  was  received  by  the 
trustees  to  be  forwarded  by  their  lines  their 
liability  should  cease  at  their  depot  at  which 
the  freight  was  to  be  delivered  to  another 
carrier  to  be  transported  to  its  destination  ; 
that  the  trustees  should  not  be  liable  for 
loss  and  damage  on  the  lakes  and  rivers  un- 
less caused   by  their  negligence,  and  that 
"  for  all  loss  and  damage  occurring  in  the 
transit  of  said  packages  the  legal  remedy 
shall   be   against   the   particular  carrier  or 
forwarder  only  in  whose  custody  the  said 
packages  may  actually  be  at  the  time  of  the 
happening  thereof,  it  being  understood  that 
the  trustees  *  *  *  assume  no  other  respon- 
sibility for  their  safe  carriage  or  safety  than 
may  be  incurred  on  their  own  road."    Held, 
that  the  trustees  were  not  liable  for  loss  or 
damages  happening  while  the  goods  were  in 
transit  on   the   lake.     Tolman  v.  Abbot,  78 
Wis.   192,  47  A^.    W.   Rep.  264.— Distin- 
guishing Peet  V.  Chicago  &  N.  W.  R.  Co., 
19  Wis.    118;  Candee  v.   Pennsylvania   R. 
Co..   21  Wis.  582;  Wahl  v.  Holt,  26  Wis. 
703 ;  Hansen  v.  Flint  &  P.  M.  R.  Co.,  73 
Wis.  346. 

Testimony  as  to  the  methods  of  the  trus- 
tees in  transacting  shipping  business  on 
their  docks  with  other  parties  was  immate- 
rial. Tolman  v.  Abbot,  78  Wis.  192,  47  N. 
W.  Rep.  264. 
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1  he  fact  that  a  week  after  tlie  goods 
were  delivered  at  the  dock  the  shipper  vol- 
untarily paid  freight  cliarj;es  to  the  dock 
agent  of  the  trustees,  and  such  agent  gave  a 
receipt  therefor  and  paid  the  money  over  to 
the  lake  line  on  account  of  which  he  re- 
ceived it,  is  of  no  significance.  Tolinan  v. 
Abbot,  ySlVts.  192,  47  A^.  IV.  Kep.  264. 

584.  Liability  f(>r  I0H8  by  coiiiicct- 
lii^  steamer.— Where  a  shipper  delivers 
freight  to  a  railroad  marked  to  a  point 
which  he  knows  is  bt'yond  the  end  of  the 
road,  requiring  further  shipment  by  steamer 
belonging  to  other  carrieis,  the  railroad 
company  does  not  become  acommon  carrier 
beyond  the  end  of  its  line,  nor  liable  for 
losses  occurring  on  the  steamer,  though  it 
has  accepted  freight  charges  for  the  entire 
distance,  to  be  divided  between  the  two 
carriers.  Washburn  6-  M.  Mfg.  Co.  v. 
Providence  &'  IV.  A'.  Co.,  113  Afass.  490. — 
Distinguishing  Hill  Mfg.  Co.  v.  Boston 
&  L.  R.  Co.,  104  Mass.  122.  Following 
Burroughs  v.  Norwich  &  W,  R.  Co.,  100 
Mass.  26. 

The  rule  that  where  a  railway  company 
undertakes  the  carriage  of  goods  to  a  speci- 
fied place,  and  the  goods  are  lost  at  a  point 
beyond  the  terminus  of  its  line,  the  com- 
pany is  responsible,  applies  when  a  portion 
of  tlie  transit  is  to  be  effected  by  water,  or 
even  by  sea.  lFi7fiy  v.  IVest  Cornwall  R. 
Co.,  z  H.&*  N.  703,  4  Jur.  N.  S.  284,  27  L. 
J. Ex.  181. 

585.  Liability  extends  to  branch 
or  local  lines.— Where  a  railroad  com- 
pany, operating  a  long  line  of  road  in  the 
state,  projects,  constructs,  controls,  and 
manages  another  road  for  the  purpose  of  a 
local  line,  it  will  be  liable  for  the  negligence 
of  the  men  operating  the  same.  Atchison, 
T.  &>  S.  F.  R.  Co.  V.  Davis,  25  Am.  &>  Eng. 
R.  Cas.  305,  34  Kan.  199,  8  Pac.  Rep.  146.— 
Following  St.  Louis,  W.  &  W.  R.  Co.  v. 
Ritz.  30  Kan.  31. 

580.  When  through  liability  im- 
plied from  mere  receipt  of  goods.— 
A  common  carrier  who  receives  goods  des- 
tined for  a  place  beyond  its  own  line  of 
transportation,  without  limiting  its  liability 
by  express  contract,  is  responsible  for  their 
non-delivery  at  the  point  of  destination. 
Mobile  &*  G.  R.  Co.\.  Copeland,  63  Ala.  219, 
35  Am. Rep.  13.— Following  Muschampw. 
Lancaster  &  P.  J.  R.  Co.,  8  M.  &  W.  421. 
Not  following  Ellsworth  v.  Tartt,  26 
Ala.  733 ;  Montgomery  &  W.  P.  R.  Co.  v. 


Moore,  51  Ala.  394.-  Distinguished  a* 
Alabama  G,  S.  R.  Co.  v.  Thomas,  32  Am.  & 
Eng.  R.  Cas.  464,  83  Ala.  343,  3  So.  Rep, 
802.  Followed  in  Louisville  &  N.  R.  Co. 
V.  Meyer,  27  Am.  &  Eng.  R.  Cas.  44,  78  Ala. 
597.  Quoted  in  Montgomery  &  E.  R.  Co. 
7^.  Culver,  22  Am.  &  Eng.  R.  Cas.  411,  75 
Ala.  587. — Muschamp  v.  Lancaster  <&>•  P.J. 
R.  Co.,  8  M.&'  IV.  421,2  Railw.  Cas.  607,  5 
Jur.  656. 

And  the  connecting  carriers  have  no  con- 
tract with  the  shipper,  and  are  not  liable  to 
him.  Alabama  G.  S.  R.  Co.  v.  Mt.  Vernon 
Co.,  35  Am.  &•  Eng.  R.  Cas.  657,84  Ala.  173, 
4  So.  Rep.  356. 

Whether  a  railroad  company  receiving 
goods  directed  to  a  point  beyond  the  ter- 
minus of  its  route  is  liable  for  damages  to 
the  value  at  the  point  to  which  the  goods 
are  directed,  ywo-r^.  Mich^an  S.  6-  A'^.  /.  R. 
Co.  v.  Caster,  13  Ind.  164. 

A  railroad  company  receiving  goods  for 
transportation  to  a  point  beyond  the  ter- 
minus of  its  road  is  not  to  be  understood  as 
undertaking  to  carry  the  goods  beyond 
such  terminus,  unless  there  is  an  express 
promise  to  that  effect.  Detroit  &*  B.  C.  R. 
Co.  v.  McKemie,  9  Am.  <S-  Eng.  R.  Cas.  1 5, 
43  Mich.  609,  5  N.  W.  Rep.  1031. — Quoted 
IN  Rickerson  Roller  Mill  Co.  z/.  Grand  Rap- 
ids &  I.  R.  Co.,  32  Am.  &  Eng.  R.  Cas.  487, 
67  Mich.  1 10. 

Mere  marks  or  direction  to  a  destination 
beyond  the  terminus  of  the  first  carrier's 
line  will  not  make  such  first  carrier  liable 
for  the  loss  of  the  goods  beyond  such  ter- 
minus. Crawford  \.  Southern  R.  Assoc,  51 
Miss.  222. 

To  show  liability  of  a  connecting  line  for 
damages  to  freight  caused  elsewhere  than 
upon  its  line,  something  more  must  be 
shown  than  a  freight  contract  for  through 
shipment  made  by  the  railway  company  re- 
ceiving the  freight,  and  that  it  was  shipped 
upon  the  route  indicated  by  the  contract. 
Ft.  Worth  &•  D.  C.  R.  Co.  v.  Williams,  42 
Am.  (S-  Eng.  R.  Cas.  464,  77  Tex.  121,  13  S. 
W.  Rep.  637. 

587.  Receipt  Is  prima-facle  evi- 
dence.— Where  a  railway  company  re- 
ceives goods  at  one  place  to  carry  them  to 
another,  it  is  answerable  for  any  loss  that 
may  occur  between  them,  although  it  may 
be  on  a  line  of  railway  that  does  not  belong 
to  such  company;  and  the  receipt  of  goods 
so  to  be  carried  is  prima-facie  evidence  of 
such  liability.    Watson  v.  Ambergate,  1 5  Jur. 
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448.  S.  P.,  Scotthortt  V.  South  Staffordshire 
K.  Co.,  8.  Ex.  341,  22  L.J.  Ex.  121,7  Kailw. 
Cas.  810. 

588.  Burden  of  proof.— Where  goods 
are  to  pass  en  route  over  the  line  of  several 
carriers  and  are  lost,  the  burden  is  on  the 
receiving  company  to  show  that  it  carried 
them  safely  and  delivered  them  to  the  next 
carrier,  but  beyond  that  it  is  not  required  to 
show  where  or  by  whom  lost.  American 
Exp.  Co.  V.  Second  Nat.  Bank,  69  Pa.  St. 

394. 

The  general  rule  is  that  the  burden  of  ac- 
counting for  a  loss  of  goods  while  in  trans- 
portation is  upon  the  carrier ;  but  this  rule 
does  not  apply  where  the  carrier  has  only 
agreed  to  carry  to  the  end  of  his  line  and 
deliver  to  a  connecting  carrier,  and  where 
the  loss  occurs  after  such  delivery.  The 
first  carrier  is  not  required  to  account  for  a 
loss  beyond  its  own  line.  Dixon  v.  Colum- 
bus &•  I.  R.  Co.,  4  Biss.  {U.  S.)  137. 

A  shipper  cannot  recover  of  the  receiving 
carrier  for  a  loss  occurring  beyond  the  ter- 
minus of  its  line,  without  proving  both  a  loss 
and  a  contract  by  the  defendant  to  transport 
the  goods  beyond  such  terminus,  where  it 
proves  that  it  delivered  the  goods  in  good 
order  to  the  connecting  carrier.  Orr  v. 
Chicago  (S-  A.  A'.  Co.,  21  Afo.  App.  333. 

In  tiie  absence  of  evidence  of  a  contract 
by  a  carrier  to  be  liable  for  goods  beyond 
its  own  line,  the  burden  is  on  the  shipper,  if 
he  seel4s  to  charge  the  first  carrier  for  an  in- 
jury to  the  goods,  to  show  that  the  injury 
occurred  on  that  carrier's  line.  Crouch  v. 
Louisville  &»  N.  R.  Co.,  42  Afo.  App.  248. 

58».  Under  New  York  net  of  1847. 
— Under  N.  Y.  act  1847,  ch.  270,  §  9,  a  com- 
pany receiving  goods  to  be  transported  to 
a  point  beyond  its  terminus  and  on  the  line 
of  a  connecting  road,  whether  within  the 
state  or  not,  is  liable  as  a  common  carrier 
for  a  loss  or  injury  occurring  either  on  its 
own  road  or  on  a  connecting  line.  Bur- 
tis  V.  Buffalo  <S-  S.  L.  R.  Co.,  24  N.  F. 
269.— Applied  in  Talcott  v.  Wabash  R. 
Co.,  50  N.  Y.  S.  R.  423.  Followed  in 
Root  V.  Great  Western  R.  Co.,  45  N.  Y. 
524.  Quoted  in  Baker  v.  Kansas  City,,  St. 
J.  &  C.  B.  R.  Co.,  28  Am.  &  Eng.  R.  Cas. 61, 
91  Mo.  152;  Nashua  Lock  Co.  v.  Worcester 
&  N.  R.  Co.,  48  N.  H.339. 

But  a  company  may  contract  to  carry 
goods  beyond  its  line  independently  of  the 
statute.  Burtis  v.  Buffalo  6-  S.  L.  R.  Co., 
24  N.  V.  269. 


Where  a  railroad  companv  agrees  to  carry 
property  beyond  the  terminus  of  its  own 
road,  and  receives  the  goods  under  such  an 
agreement,  it  is  liable  as  a  common  carrier 
for  the  default  of  the  road  running  in  con- 
nection with  it  on  the  route  to  the  place  of 
delivery.  The  statute  of  1847  (ch.  270,  §  9) 
is  a  mere  legislative  authorization  of  sucli 
agreements.  But  where  the  company  merely 
receives  goods  marked  for  a  place  beyomi 
the  termination  of  its  own  route,  in  the  ab- 
sence of  proof  of  an  undertaking,  express  or 
implied,  to  carry  the  goods  to  their  final 
destination,  or  of  a  partnership  between  the 
carriers,  the  company  is  bound  only  for  the 
due  delivery  of  the  goods  to  the  next  car- 
rier on  the  route.  The  statute  of  1847  has 
no  application  in  such  a  case.  Root  v.  Great 
iVestern  R.  Co.,^$  N.  V.  524;  reversing  2 
Lans.  199. — Following  Burtis  t/.  Buffalo  & 
S.  L.  R.  Co.,  24  N.  Y.  269.— Followed  in 
Babcock  7',  Lake  Shore  &  M.  S.  R.  Co.,  49 
N.  Y.  491  ;  King  v.  Macon  &  W.  R.  Co.,  62 
Barb.  (N.  Y.)  160.  Quoted  in  Wyman  v. 
Chicago  &  A.  R.  Co.,  4  Mo.  App.  35. 

The  New  York  act  of  1847,  ch.  270,  §  9, 
concerning  the  liability  of  railroad  com- 
panies receiving  freight  for  points  on  con- 
necting roads,  has  no  application  where  the 
connecting  carrier  is  a  steamboat  line. 
Green  v.  JVctv  York  C.  R.  Co.,  12  Abb.  Pr.  A'. 
S.  {N.  Y.)  473.  4  Daly  553. 

500.  Under  Missouri  act  of  1870. 
— Under  the  provisions  of  Mo.  Rev.  St.  of 
1879,  §  598,  relating  to  comm6n  carriers,  the 
carrier,  when  it  receives  property  to  be 
transported  to  a  place  beyond  its  terminus, 
is  liable  as  such  carrier  to  the  place  of  the 
destination  of  the  property,  in  the  absence 
of  a  special  contract  to  carry  only  to  the 
terminus  of  its  own  route.  Dimmitt  v.  Kan- 
sas City,  St.  J.  6-  C.  B.  R.  Co.,  46  Am.  &^ 
Eng.  R.  Cas.  699,  102  Afo.  433,  15  S.  I'W  Rep. 
761.— Distinguishing  Coates  v.  United 
States  Exp.  Co.,  45  Mo.  238 ;  Snider  v. 
Adams  Exp.  Co.,  63  Mo.  376. — Criticised 
BUT  followed  in  Hill  V.  Missouri  Pac.  R. 
Co.,  46  Mo.  App.  517.  Followed  in  Nines 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.,  107  Mo.  475. 
Reviewed  in  Drew  Glass  Co.  v.  Ohio  & 
M.  R.  Co.,  44  Mo.  App.  416. 

Section  598  is  constitutional.  %Nines  v. 
St.  Louis,  I.  M.  6-  S.  R.  Co.,  107  AI0.  475.  18 
S.  W.  Rep.  26. — Following  Dimmitt  v. 
Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  103  Mo. 

433- 
The  statute  is  applicable  to  a  contract 
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made  in  Missouri  for  the  ciirriajje  of  jjoixls 
from  a  poiiii  iti  tiiat  state  to  a  |j(jiiit  beyond 
it.  ;/'<i//7/w  V.  .SV.  /.oit/s,  /.  M.  &^  S.  A'.  Co., 
44  A/i>.  yl/>/>.  245.  1m II. LOWING  Ihil  7A  St. 
L()iii.s,    I.   i\I.   &   S.    H.  Co.,    16   Mo.  A])!). 

A  railroad  company  that  receives  j^oods 
for  transportation  beyond  the  terminus  of 
its  line  (iiTinot,  by  contract,  avoid  its  statu- 
tory liai)iiity  for  the  loss  of  the  go(Kls 
throuj;h  the  ne^ilij^encc  of  the  conneciing 
carrier.  Orr  v.  c7//<ii_ifii&^  A.K.  Co.,  21  Mo, 
App.  333.  — Kf.vikwing  Heil  v.  St.  Louis,  I. 
M.  A  S.  R.  Co.,  16  Mo.  App.  363.— Li.MiTKD 
IN  Drew  Glass  Co.  v.  Ohio  it  M.  K.  Co.,  44 

Mo.    App.    416.        OVKRKUI.KD     IN     Hill    V. 

Missouri     Pac.     K.     Co.,     46     Mo.    App. 

S'7. 

Notwithstanding  the  statute  (Mo.  Rev. 
St.  1889,  §  944),  a  common  carrier  niay 
agree  to  carry  g(jo(ls  to  the  terminus  of  its 
own  route  only,  and  stipulate  fora  cessation 
of  its  liability  as  a  common  carrier  beyond 
that  point.  Historical  Pub.  Co.  v.  Adiuiis 
IC.vfi.  Co.,  44  Mo.  App.  421.— Following 
Drew  Glass  Co.  v.  Ohio  &  M.  R.  Co.,  44  Mo. 
App.  416. 

5})1.  Under  G<M>r}jfia  Code,  and 
Toxas  statute— Under  Ga.  Rev.  Code,  § 
2058,  whore  goods  are  transported  over 
more  than  one  railroad,  connected,  but 
under  difTcrent  companies,  each  company  is 
liable  only  to  its  own  terminus  and  until  a 
delivery  to  the  connecting  road.  Iniughw. 
MiDauicI,  42  Ga.  641. — Distinguisiikd  in 
Hawleyv.  Screven,  62  Ga.  347.  Ovkkkulkd, 

AND    UISSKNTING    OPINION     FOLLOWKI)    IN, 

Falvey  v.  Georgia  R.  Co.,  76  Ga.  597. 

One  railroad  is  not  responsible  for  loss 
occurring  on  another  ;  and  it  was  not  error 
to  so  charge,  where  it  was  doubtful  from 
the  evidence  whether  goods,  for  the  loss  of 
which  suit  was  brought,  were  ever  received 
by  the  road  sued.  McCa£)cy  v.  Georgia 
Soiil/iii  It  A'.  Co.,  69  Ga.  622. 

.•\  railroad  company  passed  an  order  to 
the  effect  tliat,  after  a  given  date,  no  ship- 
ment of  salt  or  other  merchandise  from 
Brunswick,  in  competition  with  Savannah, 
would  be  received  for  local  stations  on  its 
line,  or  for  passage  over  another  road  oper- 
ated by  it  under  lease,  or  for  points  beyond, 
unless  charges  were  prepaid  and  shipments 
were  delivered  at  the  company's  warehouse 
by  drays  as  local  business,  and  that  local 
rales  from  that  point  would  be  assessed.    A 


firm  shipped  salt  from  Hrunswick  bya  road 
connecting  with  the  (irst-meiitioned  road  ; 
tendered  it  a  large  number  of  car-loads, 
which  were  refused,  and  the  agent  of  tlic 
riiad  bringing  them  iiupiired  of  theagei..  of 
tin-  other  road  whether  the  above  order  was 
stdl  in  force  and  operative,  and  was  in- 
formed that  it  was  still  in  force.  The  sliij)- 
per  brought  suit  to  recover  damages  for 
such  refusal.  Held:  (i)  that  there  was  no 
error  in  permitting  the  plaintiffs  to  testify 
that  they  had  sustained  loss  in  their  busi- 
ness by  being  compelled  to  sell  the  salt  on 
hand  at  greatly  reduced  prices  by  reason 
of  the  con<luct  of  the  defendant,  since 
under  Ga.  Code  ^^  719  );,  </,  .1,  all  the  ele 
ments  of  real  or  actual  damages  which 
are  admissible  in  other  actions  may  be 
shown;  (2)  that  there  was  no  necessity  to 
make  the  lessor  of  the  road  a  party  defend- 
imt  to  the  action,  and  there  was  no  error 
in  refusing  to  dismiss  the  case  because  ser- 
vice was  not  perfected  on  the  lessor  com- 
[lany;  (3)  there  was  no  error  in  charging 
that,  if  the  railroad  company  had  not  com- 
plied with  the  law  in  section  71 9.?  of  the 
C(jde,  it  was  liable  to  the  penalty  prescribed 
in  section  719^;  (4)  that  the  tender  of  the 
cais  mafle  to  the  refusing  com|)any  was 
sufficient.  Central  R.  Co.  v.  I.oi^aii,  30  ^liii. 
<S^  Eni,\  A'.  Cas.  63,  77  Ga.  804,  2  .V.  K.  Rip. 
465. 

A  railroad  company  is  not  liable  -mdcr 
Sayles'  Te.x.  Civ.  St.  art.  4258(7,  iJ  3.  ."i.xing 
a  penalty  for  detaining  freight  after  ])aym?nt 
of  the  charges,  where  it  appears  that  the 
goods  were  not  detained  by  defendant  com- 
pany, but  by  a  connecting  road  to  which 
the  goods  had  been  delivered.  Gulf,  C.  iS>» 
.<;■.  /'".  A'.  Co.  w.  Adair,  ^  Te.x:  App.  {Civ.  Cas.) 
55,  14  .v.   IV.  Rrp.  1076. 

5J)2.  Judicial  knowlodf^o  of  ar- 
ran^cincnt  for  tlirou^li  sliipinonts. 
—  Freight  was  shi|)ped  in  Indiana  for  Or- 
ange, Tex.,  upon  the  Louisville,  F.  Ik  St.  L. 
Consol.  R.  Co.  It  was  carried  to  Oran<4e 
by  th'j  Te.xas  &  N.  O.  R.  Co.,  defendant. 
In  a  suit  for  a  penalty  for  non-delivery  of 
the  freight  the  court  properly  excluded  tes- 
timony of  a  witness  that  the  Louisville,  etc., 
company  had  an  arrangement  with  the 
Southern  Pacific  system  for  through  rate<. 
The  court  does  not  judicially  know  that  the 
defendant  railway  is  a  pjirt  of  that  system. 
Millt-r  v.  Texas  6r-  N.  O.  R.  Co.,  83  Te.x. 
518,  18  5.  IV.  Rep.  954. 


CARRIAGE   OF   MliRCIIANDISI-,  r.»;j-r.J)rt. 


221 


c.  Power  to  Make  TlirouKh  Contracts.* 
niKl.  Powi^r,  K«'ii«rall.v.t-Thc  princi- 
|)le  is  well  scttU'd  that  railroad  companies, 
as  common  carriers,  may  make  valid  con- 
tracts to  transport   property    beyond    the 
limits  of  their  own  roads,  and  when  they 
do  iliey  are  bound  to  deliver  tlie  properly 
at   its   place   of   destination,   according;  to 
their  contract,  and  are  liable  for  all  injury 
to  such  property  prior  to  its  delivery,  al- 
Ihou^di  such  injury  happens  after  the  prop- 
erly lias  passed  over  tlicir  road  on  its  way, 
and  while  In  the  charge  of  other  carriers 
over  whom  they    have  no    control.    This 
((.ntract  may  be  either  express  or  implied. 
Morse  V.  lirainard,  41    Vt.  550.— DisriN- 
(iUi.siiKi)  ANU  yuoiKl)  IN  Hadd  v.  United 
States  &  C.  Kxp.  Co.,  6  Am.  &  Enj;.  R.  Cas. 
443,  52  Vt.  335,  36  Am.  Kep.  757  — W '""''- 
ward  V.  Illinois  C.  A*.  Co.,   i   JUss.  {(/.  S.) 
403.     Si.  Louis  (Sw  /.  A/.  A'.  Co.  v.  Lamed,  6 
Am.  &>  Kng.  R.  Cas.  436,  103  ///.  293.    Cum- 
mins V.  J),iyion  &^  U.  li.  Co.,  (hid.)  9  Am.  &* 
Kug.  R.  Las.   36— F()IJX)WIN(;  Ohio  k  M. 
K.'Co.  V.  McCartney.  96  U.  S.  258.     yuoT- 
IN(;  Ofidensbur),'  A  L.  C.  R.  Co.  v.  Pratt,  22 
Wall.  (U.  S.)  \2^.—HHl Al/g.  Co.  v.  Jioston 
&■'    J..    R.    Co.,    104    A/ass.    122.— DiSTlN- 
cuisiiKi)  IN  Washburn   &   M.   Mf^-  Co.  v. 
Providence  &  W.  R.  Co.,  113  Mass.   490; 
Hariaii  v.  Eastern   R.   Co.,  114   Mass.   44. 
HiviKWKU  IN  Gray  7k  Jackson,  51  N.  H.  9. 
—Graver  Sf'  B.  S.   Alach.  Co.  v.   Alissouri 
J'ae.  R.  Co.,  70  AIo.  672,  35  Am.  Rep.  444. 
Sc/troeder  \.  Hudson  River  R.   Co.,  5  Jhier 
(N.    y.)   55. — Following   Hart  v.    Rens- 
selaer &  S.  R.  Co.,  8  N.  Y.  37.— Rkvikwkd 
IN  (Jray  TA  Jackson,  51  N.  H.  g.— Baltimore 
&>  J'.  Steamboat  Co.  v.  Broivn,  54  Pa.  St.  JJ. 
Western  &^  A.  A'.  Co.  v.  AlcElwee,  6  Heisk. 
(Tenn.)    208.— Distinguished    in     Mer- 
chants' Dispatch  Transp.  Co.  v.   Bloch,  86 
Tenn.  393.  6  Am.  St.  Rep.  847.  6  S.  W.  Rep. 
S81.     Rkvm'.wki)  in  Louisville  &  N.  R.  Co. 
V.  Weaver,    16  Am.  iSj  Ent;.  R.  Cas.  218,  9 
Lea  (Tenn.)  38. — Noyes  v.  Rutland  6^  B.  R. 
Co.,  27  Vt.  no.— Followed  in  Perkins  v. 
Portland,    S.    &    P.   R.  Co.,  47   Me.    573- 
QuoiED  IN  Wheeler  v.  San  Francisco  &  A. 

*  Power  of  carrier  to  contract  for  transporta- 
tion beyond  its  own  line,  see  note,  72  Am.  Dec. 
230. 

Power  of  railroad  to  contract  with  connecting 
lines  to  carry  beyond  its  own  termini,  see 
note,  5  Am.  &  Eng.  R.  Cas.  22. 

t  Contract  to  transport  beyond  company's 
line,  see  note,  16  Am.  &  Eng.  R.  Cas.  217. 


R.  Co,,  31  Cal.  4<');  Fatman  v.  Cincinnati, 
H.  &  D.  R.  Co.,  2  Disney  (Ohio)  248.  -  /Aw.v- 
ton  &*  T.  C.R.Co.M.J'ark,  1  J'ex.  Apft.  {Civ. 
Cas.)  142. 

It  is  not  ultra  vires  for  a  railway  company 
to  contract  to  carry  goods  beyond  its  own 
line  by  sea  or  by  c<Kich.  Wilfy  v.  ll'esl 
Cornwall  R.  Co.,  2  //.  (S-  A'.  703.  4  /"''•  ^^ 
S.  284.  27  /../.  L.\:  181. 

In  the  case  of  a  carrier  contracting  to  de- 
liver beyond  its  terminus,  it  may  be  held 
liable,  if  the  contract  was  made  with  a 
proper  representative  of  the  company. 
Afoore  v.  Henry,  18  AIo.  App.  35. 

A  corporate  carrier  over  a  portion  of  a 
continuous  line  of  transportation  may  (with- 
in reasonable  limits  and  under  such  circum- 
stances as  arc  fairly  incident  to  its  legit  inuite 
corporate  business)  contract  to  carry  from 
a  pf)int  beyond  its  own  terminus  to  its  ter- 
minus, and  thence  over  its  own  route,  as  well 
as  to  carry  beyond  the  terminus  of  its  own 
route,  and  such  contract  is  not  ultra  vires. 
Sii'i/t  V.  Pacific  Alail  Steamship  Co.,  30 
Am.  &^  Knjr.  R.  Cas.  105,  106  A^.  Y.  206,  12 
N.  E.  A'c/.  583,  8  A'.  Y.  S.  R.  602 ;  affirming 
36  ////;/  643,  mem. 

A  railroad  company  has  power  to  contract 
with  another  corporation  to  complete  the 
transportation  of  goods  whose  destination 
is  beyond  the  terminus  of  its  own  line. 
\Vii::gins  Ferry  Co.  v.  Chicai^o  &*  A.  R.  Co., 
5  Am.  &^  Eng.  R.  Cas.  i,  73  ^^'>-  3^9.  39  ^'"' 
Rep.  519;  re7>ersing  5  Afo.  App.  347. 

51>4.  But  proof  of  tliroiiK'U  «*oii- 
tract  slioiilrt  lui  olear.— A  carrier  may 
bind  himself  to  transport  goods  beyond  his 
own  route  and  thus  become  responsible  for 
the  default  of  those  he  employs  to  carry  the 
remainder  of  the  distance;  but  the  proof  of 
the  contract  shcmld  be  clear,  es|)ecially  when 
it  would  contradict  the  papers  accompany- 
ing the  transaction.  Pennsylvania  R.  Co.  v. 
Berry,  68  Pa.  St.  272,  i  Am.  Ry.  Rep.  501.— 
Foi.i.owiNc.  Baltimore  &  P.  Steamboat  Co. 
V.  Brown,  54  Pa.  St.  T]. 

5»5.  May  make  tliroiigli  <'<nitra<'ts 
unless  restrained  by  eliarter. — Unless 
forbidden  by  their  charters,  railroad  com- 
panies have  the  power  to  contract  for  ship- 
ments the  entire  distance  over  any  connect- 
ing lines,  and  are  liable  upon  the  connecting 
lines  for  loss  or  injury  as  upon  their  own. 
OJiio  Qi^AI.  R.  Co.  V.  AJcCarthy,  96  U.  S.  258. 

Followed  in  Cummins  v.  Dayton  &  U. 

R.   Co.,  (Ind.)  9  Am.  &  Eng.  R.  Cas.  36. 
Quoted  in  Lancaster  Co.  v.  Cheraw  &  C. 
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R.  Co.,  28  So.  Car.  134,  5  S.  E.  Rep.  338; 
Texas  &  St.  L.   K.  Co.  v.  Robards,  60  Tex. 

545- 

Where  not  restrained  by  their  charters,  it 
is  a  power  incident  to  railway  corporations 
to  enter  into  arran(j[emeiits  and  contracts 
witli  other  connecting  carriers  by  land  or 
water,  for  tliroii^;h  transportation ;  and 
siicii  contracts,  wiicn  made  with  the  /wna- 
fitif  jxirposc  of  rejjulatiiij;  trallic  in  a  rcason- 
al)lu  and  just  manner,  are  \i,oiA  ;  and  it  is 
their  duty,  so  far  as  tiiey  liavc  autliority,  to 
increase  their  business  by  all  usual  and 
customary  means,  and  to  furnish  the  public 
with  all  needful  facilities  for  safe,  cheap, 
and  speedy  transportation.  Slnvart  v.  Erie 
&»  W.  Transp.  Co.,  17  Minn.  372  (Gil.  348), 

5  Am.  hy.  Rep.  333.  8   Am.  Ry.  Rep.  149. 
51MI.  May  contract  to  carry  boyoiul 

Htatc  or  country. — A  railroad  company 
receivinj;  goods  for  transportation  may  con- 
tract to  carry  tliem  beyond  the  limits  of  its 
own  road  and  of  the  state  in  which  it  is 
ciiartercd,  and  may  assume  all  the  responsi- 
bilities incident  to  such  an  undertaking.  In 
the  absence  of  such  contract  it  is  only  liable 
for  the  extent  of  its  own  route  and  tlie  safe 
storage  and  delivery  to  the  next  carrier. 
Limiley  v.  Richmond  &•  D.  R.  Co.,  9  Am.  &• 
Kng.  R.  Cits.  31,  88  N.  Car.  547.— FoLi.ow- 
iNd  Phillips  V.  North  Carolina  R.  Co.,  78 
N.  Car.  294.— Reviewed  in  Montgomery  & 
E.  R.  Co.  V.  Culver,  22  Am.  &  Eng.  R,  Cas. 
411,75  Ala.  587. 

A  common  carrier  (except  in  the  case  of 
an  incorporated  company  disabled  by  the 
provisions  of  its  charter)  may  by  special 
contnict  bind  itself  to  convey  and  deliver 
goods  to  points  beyond  its  own  lines  and 
outside  the  limits  of  the  state  wherein  its 
road  lies.  Phillips  v.  North  Carolina  R. 
Co.,  78  A'.  Car.  294.— DiSTINGUl.SHED  IN 
Knott  V.  Raleigh  &  G.  R.  Co.,  32  Am.  & 
Eng.  R.  Cas.  481 ,  98  N.  Car.  73. — Ogdensburg 
&-  L.  C.  R.  Co.  V.  Pratt,  \9Hoiv.  Pr.  (N.  Y.) 
84. — Not  koli.owing  Converse  t.  Norwich 

6  N.  Y.  Transp.  Co.,  33  Conn.  166.  Quot- 
ing Michigan  C.  R.  Co.  v.  Mineral  Springs 
Mfg.  Co.,  16  Wall.  (U.  S.)  12\.— Atchison,  T. 
&^  S.  F.  R.  Co.  V.  Fletcher,  24  Am.  &•  Eng. 
R.  Cas.  34,  35  fCan.  236,  10  Pac.  Rep.  596. 

51)7.  No  Ic{;al  obli{;ntion  to  make 
tlirou{;li  contracts.*— The  common  law 

*  Duty  of  company  in  receiving  gnods  marked 
for  destination  beyond  its  line,  see  note,  9  L.  R. 
A.  834. 

Connecting  lines ;    liability   of  company   re- 


only  Imposes  on  each  common  carrier  the 
duty  of  safely  carrying  over  its  own  line 
and  safely  delivering  to  the  next  carrier  in 
the  route ;  but  each  one  mtiy  by  contract 
extend  its  liability  beyond  its  line.  Such 
contracts  must  be  clearly  proved,  anrl  will 
not  be  inferred  from  doubtful  expressions. 
Michigan  C.  R.  Co.  v.  Alyrick,  9  Am.  i5- 
Eng.  R.  Cas.  25,  107  I/.  S.  102,  1  St/p.  Ct. 
/v'//.  425.— QuoiE!)  IN  Savantiah,  F.  &  W. 
R.  Co.  V.  Harris,  26  Fla.  t^H.—Paltimore  &^ 
O.  R.  Co.  V.  Oreen,  25  M<1.  72.  Piedmont 
Mfg.  Co,  v.  Columbia&^  (/.  R.  i'o.,  16  ./;//.  &^ 
Eng.  R,  Cas.  194,  19  So.  Car.  353.— Review- 
ing Kyle  V.  Laurens  R.  Co.,  10  Rich.  (So. 
Car.)  382. 

Ordinarily  a  railroad  company  is  not 
bound  to  receive  goods  to  be  delivered  at  a 
terminus  beyond  its  line;  but  it  may  be 
bound  to  do  so  by  a  special  contract,  or  a 
course  or  custom  of  business  which  would 
warrant  those  dealing  with  it  to  presume 
that  their  goods  would  be  delivered  be3'ond 
the  terminus  of  the  initial  carrier's  line. 
Coib  V.  Illinois  C.  R,  Co.,  38  /mva  601. 

At  cotiimon  law  a  railroad  common  car- 
rier is  not  bound  to  cany  beyond  its  own 
line ;  and  if  it  contracts  to  carry  beyond  it, 
it  may,  in  the  absence  of  statutory  regula- 
tions, determine  for  itself  what  agencies  it 
will  employ;  and  there  is  nothing  in  the 
provisions  of  the  constitution  of  Colorado 
which  takes  away  such  right  or  imposes  any 
further  obligation.  Atchison,  T'.&^S.E.R. 
Co.  v.  Denver  &'  N.  O.  R.  Co..  16  Am.  &' 
Eng.  R.  Cas.  57,  1 10  I/.  S.  667,  4  .St/p.  Ct. 
Rep.  185;  reversing  15  P'ed.  Rep.  650. 

Where  a  railroad  company  does  enter 
into  such  a  contract  it  is  bound  by  it,  and  is 
under  the  same  obligation  to  furnish  means 
of  conveyance  beyond  the  line  of  its  mad  as 
it  is  upon  it.  liussey  v.  Memphis  &*  L.  R. 
R.  Co.,  4  McCrary  {U.  S.)  405.  13  J-^ed.  Rep. 
330.— Distinguished  in  Deming  v.  Nor- 
folk &  W.  R.  Co.,  16  Am.  &  Eng.  R.  Cas. 
232,21  Fed.  Rep.  25;  Deming  7/.  Norfolk  & 
W.  R.  Co.,  17  Phila.  (Pa.)  540.— CbA-.w.  Cen- 
tral R.  &^  B.  Co.,  45  Am.  dr-Eng.  R.  Cas.  32S, 
86  (7(j.  251,  12  S.  E.  Rep.  749. 

Whether  a  carrier  has  assumed  such  re- 
sponsibility or  not  is  a  question  of  fact  to  be 
determined  from  the  evidence  in  each  case. 
Illinois  C.  R.  Co.  v.  /onte,  1 3  ///.  App.  424. 

598.  Duty  to  ^ive  throu{;li  book- 
inprs  under  Enf^lisli  statute.— A  com- 

ceiving  goods  to  be  transported  beyond  its  own 
lines,  see  note,  3  Am.  &  Eng.  R.  Cas.  271. 
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pany  received  goods  for  conveyance  fr'>ni 
places  on  its  own  railway  to  places  on  ilu 
railway  of  another  company.  There  was 
through  coininuiiicatioi)  between  sucli  |)laces 
by  a  continuous  line  of  railway.  The  send- 
ing company  refused  to  book  such  goods 
through  to  their  destination,  and  oidy  in- 
voiced them  locally  to  tiic  end  of  its  rail- 
way, where  they  were  rebooked  to  the  sta- 
tions on  the  forwarding  company's  line,  to 
which  they  were  directed  to  be  delivered. 
Ililii,  that  the  sending  company  must  allow 
through  booking  from  its  stations  to  sta- 
tions on  the  forwarding  company's  line; 
that  through  booking  was  a  facility  which 
railways  may  reasonably  be  required  to  af- 
ford, and  as  exhibiting  the  total  charge 
made  for  conveyance  from  end  to  end  was 
especially  of  use  where  doubts  existed  as  to 
whether  companies  were  making  unequal 
or  excessive  charges.  Uckfield  Local  Board 
v.  London,  B.  &•  S.  C.  A'.  Co.,  2  Ky.  &'  C.  T. 
Cas.  214. 

Where  a  railway  company  makes  a  prac- 
tice of  regularly  accepting  goods  of  their 
customers  on  definite  terms,  to  be  conveyed 
from  a  station  on  their  own  system  to  a 
station  on  a  foreign  system,  they  arc  to  be 
held  to  "  book  "  to  such  foreign  station, 
and  cannot  evade  their  duties  and  liabilities 
under  this  section  by  calling  such  accept- 
ance of  the  traffic  "  quoting  a  rate  "  to  such 
foreign  station.  Pehall  C.  <S>»  /.  Co.  v.  Lou- 
don (St*  N.  IV.  A'.  Co..  7  Ay.  &^  C.  T.  Cas.  i. 

A1M>.  Duty  to  traiiMfcr  carH  under 
(ioorf^ia  statute. — Where  cotton  was  de- 
livered to  a  railroad  company  for  siiipment 
to  its  own  terminus  and  thence  to  another 
point  over  a  connecting  line  of  the  same 
gauge  of  track,  but  the  initial  company  re- 
fused to  issue  through  bills  of  lading  on  full 
car-load  lots,  though  the  shippers  offered  to 
pay  commission  rates  for  doing  so,  and 
upon  this  refusal  the  shippers  took  local 
bills  of  lading  to  the  terminus  of  the  initial 
company  and  then  notified  its  agents  to  de- 
liver the  cotton  to  the  connecting  line  all  in 
car-load  lots,  and  this  not  being  done  they 
were  compelled  to  haul  it  on  drays  to  the 
warehouse  of  the  connecting  line,  there  was 
no  liability  on  the  part  of  the  initial  com- 
pany for  damages  or  the  penalty  prescribed 
in  the  act  of  1874,  »s  amen  led  by  the  act  of 
1883.  Coles  v.  Central  R.  <&-  B.  Co.,  45  Am. 
&'  Ent^r.  R.  Cas.  328,  86  Ga.  251,  12  S.  E.  Rep. 

749- 
The  requirement  of  the  statute  that  the 


company  shall,  at  its  terminus  or  any  inter- 
mediate point,  switch  oil  and  deliver  to  the 
connecting  road  having  the  same  gauge  all 
cars  passing  over  the  line  of  the  former  or 
any  p(jrtion  of  the  same  containing  goods 
or  freights  consigned  to  any  poini.  over  or 
beyond  .such  connecting  roafi,  means  that  if 
the  initial  company  receives  cars  from  an- 
other line  consigned  to  a  point  beyond  its 
terminus,  it  shall  deliver  them  to  the  (on- 
necting  road  running  to  that  point ;  but 
there  was  no  intention  to  compel  one  com- 
pany to  furnish  its  own  cars  to  another 
without  any  compensation  for  their  use. 
Colci  V.  Central  R.  &*  />'.  Co.,\'^  Am.  &*  Euj^, 
R.  Cas.  328,  86  Cia,  251,  12  S.  E.  Rep.  749. 

That  the  defendant  in  other  instances  did 
ship  cars  from  its  initial  to  its  terminal 
point  and  thence  over  the  connecting  line, 
does  not  alTect  the  case.  Coles  v.  Central  R, 
&•  B.  Co.,  45  Am.  ^  Enjr.  R.  Cas.  328,  86  Ca, 
251,  12  ,S'.  E.  Rep.  749. 

(M)0.  rower  of  oftleerN  of  n  state 
road  to  make  tlirouKlicoiitraet.— The 
Western  and  Atlantic  Railroad  was  sought 
to  be  made  liable  for  the  Ic-ss  of  eight  bags 
of  cotton  sent  from  Atlanta  to  New  York, 
and  which  the  said  road  had  delivercfl  to 
the  next  connecting  railroad  on  the  line, 
and  it  appeared  that  the  Western  and  At- 
lantic Railroad  had  given  two  receipts  for 
two  lots  of  cotton,  portions  of  each  of 
which  lots  were  lost  beyond  their  line. 
One  of  these  receipts  simply  acknowledged 
the  receipt  of  the  cotton  and  that  it  was 
consigned  to  New  York,  by  way  of  Johnson- 
ville,  and  the  other  contained  the  same 
acknowledgment,  but  was  headed,  "  West- 
ern and  Atlantic  Railroad,  East  Tennessee 
and  Georgia  Railroad,  Virginia  and  Ten- 
nessee, and  Orange  and  Alexandria  Rail- 
roads," and  had  indorsed  upon  it,  "Throuf;h 
freight  contract."  And  it  was  evidenced  by 
the  shipper  that  the  cotton  was  delivered  to 
be  shipped  to  New  York  ;  also  in  evidence 
by  the  railroad  that  there  was  an  arrange- 
ment between  it  and  other  roads  fixing  the 
amount  that  each  road  would  charge  for 
the  carriage  of  freight  over  its  road,  but  no 
other  arrangement,  and  that  this  was  a 
through-freight  contract.  Held:  (1)  that  the 
Western  and  Atlantic  Railroad  having  been 
built  by  the  state  to  carry  freight  and  pas- 
sengers between  Atlanta  and  Chattanooga, 
it  is  a  matter  of  grave  doubt  if  its  officers 
can  charge  the  state  with  a  contract  to  carry 
freight  beyond  its  terminus  to  distant  points 
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over  other  roads ;  (2)  tliat  at  any  rate  such 
a  contract  will  not  be  implied,  but  must 
appear  to  have  been  distinctly  made;  (3) 
that  there  is  nothing  in  the  evidence  ad- 
duced in  this  case  to  make  such  a  special 
contract,  or  :o  take  llie  case  out  of  the  rule 
prescribed  in  section  2058  of  the  Revised 
Code,  which  is  as  follows:  "Where  ilicre 
arc  several  connecting  roads  under  different 
co.:ipanies,  and  goods  are  intended  to  be 
transported  over  more  than  one  railroad, 
eacli  company  shall  be  responsible  only  to 
its  own  terminus  and  until  the  delivery  to 
the  connecting  roads."  Ban^h  \.McDii>iiei, 
42  i!a.  641. 

(tOl.  Cannot  bind  oonnoctin;;  cnr- 
rior,  except  by  eonseiif .  —  A  carrier 
cannot,  without  their  consent,  bind  other 
carriers  by  a  contract  for  tramportation 
over  their  lines,  but  may  bind  itself  by  such 
contract.  Home  K.  Co.  v.  Sullivan,  25  Ga. 
228. 

d.  What  is  a  Through  Contract,  and  How 

Made.* 

<(03.  Contract  implied  from  accept- 
ance ofjjoods.t — When  a  common  carrier 
receives  and  receipts  for  goods  to  be  trans- 
ported beyond  the  terminus  of  his  own  line. 
he  undertakes  to  transport  the  goods  to 
the  point  of  destination,  either  by  himself  or 
competent  agents,  an:l  if  the  goods  are  lost 
beyond  the  terminus  of  his  own  line  he  will 
be  liable  therefor.  Southern  Exp.  Co.  v. 
Shea,  38  Ga.  519.— Following  Mosher  v. 
Southern  Exp.  Co.,  38  Ga.  37.— Distin- 
guished IN  Cohc  '  1.  Southern  Exp.  Co.,  53 
Ga.  128.  FoLLOv  •  J  IN  Coht;  1  V.  Southern 
Exp.  Co.,  45  Ga.  \i,%.—Falvcy  v.  Georgia  A'. 
Co.,  76  Ga.  597. — OVKRKULING  Baugh  v.  Mc- 
Daniel,  42  Ga.  642,  :ind  following  dissenting 
opinion. —  IVakish,  St.  L.  &•  P.  R.  Co.  \.Ja_i[- 
s^crmati,  23  Ant.  &>  Eiig.  K.  Cas.  680,  1 1 5  ///. 
407,  4  A'.  E.  Rep.  641.  Wilio.v  v.  Parnielee, 
3  Sandf.  (N.  F.)  610. — Reviewing  Mus- 
champ  7'.  Lancaster  &  P.  J.  R.  Co.,  8  M.  & 
W.  421. — Distinguished  in  Alabama  G.S. 
R.  Co.  V.  Thomas,  32  Am.  &  Eng.  R.  Cas. 
464,  83  Ala.  343,  3  So.  Rep.  ^02.— Grand 
Trunk  R.  Co.  v.  McMillan,  42  Am.  <S~»  Eng. 
R.  Cas.  468,  16  Can.  Sup.  Ct.  543. — Dlstin- 


*  Contracts  for  through  carriage,  what  are, 
anil  evidence  and  effect  of,  see  note,  72  Am. 
Dec.  240  ;  also  32  Am.  &  Eno.  R.  Cas.  406,  nhsir. 

\  Effect  of  receiving  goods  consigned  to  point 
beyond  the  initial  carrier's  terminus,  see  notes, 
72  Am.  Dec.  232,  42  Am.  Ref.  6O4. 


GUISHING  Zunz  V.  South  Eastern  R  Co., 
L.  R.  4  Q.  R.  539;  Kent  w.  Midland  R.  Co.. 
L.  R.  10  Q.  B.  I.  Following  Bristol  &  E. 
R.  Co.  V.  Collins,  7  H.  L.  Cas.  194.  Recon- 
ciling Fowles  V.  Great  Western  R.  Co.,  7 
Ex.  699.  Reviewing  Aldridge  v.  Great 
Western  R.  Co.,  15  C.  B.  N.  S.  582;  Rennie 
V.  Northern  R.  Co.,  27  U.  C.  C.  P.  153. 

When  the  law  imposes  a  duty  it  raises  an 
implied  promise  to  perform  that  duty;  and 
acceptance  of  goods  by  a  carrier  marked  to 
a  particular  point  implies  the  duty  of  carry- 
injr  them  to  that  point.  So  where  a  ship- 
ping receipt  is  silent  as  to  any  agreement  on 
the  part  of  the  carrier  in  relation  to  forward- 
ing the  goods  to  the  place  of  destination,  it 
must  be  construed  with  reference  to  these 
implied  duties.  Illinois  C.  R.  Co.  v.  Miller, 
32  ///.  App.  259. 

Where  a  common  carrier  accepts  goods 
directed  to  a  place  beyond  the  terminus  of 
his  route,  the  law,  in  the  absence  of  special 
circumstances,  implies  an  undertaking  on 
his  part  to  deliver  them  at  the  end  of  his 
route  to  the  next  succeeding  carrier;  if  the 
latter  refuses  or  neglects  to  receive  them, 
the  former,  after  a  reasonable  time,  may 
store  them,  and  thereafter  his  liability  ceases 
as  carrier  and  is  simply  that  of  warehouse- 
man. Rawson  v.  Hnlland,  59  N.  F.  611  ; 
affirming  5  Daly  155,  47  How.  Pr,  292. 
— Approved  in  Denver  &  R.  G.  R.  Co.  v. 
De  Witt,  I  Colo.  App.  419. — Brown  v.  Moti, 
22  Ohio  Si.  149. 

«03.  Contract  implied  from  ac- 
ceptance of  {>'oods,  iinles.s  otbernise 
provided. — When  a  common  carrier  re- 
ceives goods  consigned  to  a  place  beyond 
the  terminus  of  his  own  line,  and  does  not 
limit  his  liability  by  express  contract,  he 
assumes  the  duty  and  obligatinn  to  deliver 
them  safely  at  the  place  of  destination,  and 
is  liable  for  a  loss  occurring  on  any  part  of 
the  route.  Louisville  &^  N.  R.  Co.  v.  Meyer, 
27  Am.  &>  Eng.  R.  Cas.  44,  78  Ala.  597.— 
Following  Mobile  &  G.  R.  Co.  v.  Cope- 
land,  63  Ala.  2ig.— East  Tenn.  &<>  V.  R.  Co. 
V.  Rogers,  6  Hcisk.  {Tenn.)  143,  12  Am.  Ry. 
iW/.  47.— Quoting  Muschamp?/.  Lancaster 
&  P.  J.  R.  Co.,  8  M.  &  W.  421 ;  East  Tenn. 
&  G.  R.  Co.  V.  Nelson,  i  Coldw.  (Tenn.) 
276.  Reviewing  Carter  v.  Peck,  4  Sneed 
(Tenn.)  205.— Distinguished  in  Alabama 
G.  S.  R.  Co.  71.  Thomas,  32  Am.  &  Eng.  R. 
Cas.  464.  83  Ala.  343,  3  So.  Rep.  802 ;  Mer- 
chants' Dispatch  Transp.  Co.  v.  Bloch,  86 
Tenn.  393,  6  Am.  St.  Rep.  847, 6  S.  W.  Rep. 
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88 1.  Followed  IN  Western  &  A.  R.  Co.z/. 
McElwee,  6  Heisk.  (Tenn.)  208.  Quoted 
IN  Louisville  &  N.  R.  Co.  v.  Weaver,  16 
Am.  &  Eng.  R.  Cas.  218,9  Lea  (Tenn.)  38.— 
W ester n  &•  A.  A*.  Co.  v.  McElwee,  6  Heisk. 
(Tenn.)  208. — Following  East  Tenn.  & 
V.  R.  Co.  V.  Hartsell,  6  Heisk.  (Tenn.)  143. 
Quoting  Muschamp  v.  Lancaster  &  P.  J. 
K.  Co.,  8  M.  &  W.  721;  Angle  v.  Missis- 
sippi &  M.  R.  Co.,  9  Iowa  487.  Reviewing 
Carter  v.  Peck,  4  Sneed  (Tenn.)  zo^.— Mil- 
waukee &>  St.  P.  R.  Co.  V.  Smith,  74  ///.  197. 
—  Following  Illinois  C.  R.  Co.  v.  Frank- 
ciiberg,  54  111.  88. 

Where  goods  are  delivered  to  a  common 
carrier  to  be  carried  to  a  designated  place, 
anil  the  charges  for  transportation  to  that 
place  paid  in  full,  and  the  goods  arc  re- 
ceived by  the  carrier  without  any  contract 
limiting  its  liability,  such  carrier  is  respon- 
sible for  the  delivery  of  the  goods  at  the 
place  designated,  notwithstanding  its  line 
ends  before  reaching  such  place,  and  the 
goods  are  delivered  to  another  carrier  in 
good  order  at  the  termination  of  its  line. 
Athxms  Exp.  Co.  v.  Wilson,  81  ///.  339. 

Whether  the  goods  were  to  be  carried  on 
the  one  road  or  the  road  of  some  other  cor- 
poration was  a  question  the  shipper  need 
not  inquire  into.  In  such  case,  if  the  re- 
ceiving company  wishes  to  limit  its  liability 
to  its  own  road,  it  must  so  provide  in  the 
contract.  Foy  v.  Troy  <&«■  />'.  R.  Co.,  24  Barb. 
(.V.  3^.)  382. 

({04.  Contract  not  implied  from 
acceptance  of  goods.— Receiving  goods 
marked  for  a  place  beyond  its  own  termi- 
nus does  not  import  an  agreement  on  the 
pari  of  the  initial  carrier  to  carry  to  the 
destination  named.  Ortt  v.  Minneapolis  &^ 
.SV.  L.  R.  Co.,  36  Minn.  396,  31  JV.  W.  Rep. 
519.  Hunter  v.  Southern  Pac.  R.  Co.,  42 
Am.  &>  Eng.  R.  Cas.  501,  76  Tex.  195,  13  S. 
\V.  Rep.   190. 

Where  there  is  enough  otherwise  to  show 
that  the  initial  car  jr  only  undertook  to 
carry  to  the  end  of  his  line,  and  there  de- 
livered to  the  next  carrier,  a  throuj^h  con- 
tract will  not  be  implied  because  it  shuws 
the  ultimate  place  of  destination  to  which 
the  goods  are  marked,  nor  from  the  fact 
that  a  printed  blank  is  used  adapted  to  a 
through  contract,  and  making  the  contract 
rend  ostensibly  on  behalf  of  all  the  carriers. 
liabcock  V.  Lake  Shore  &^  M.  S.  R.  Co.,  49 
A'.  V.  491,  3  Ant.  Ry.  Rep.  381  ;  reversing 
43  How.  Pr.  317. —  Applying  Maghee  v. 
2  D.  R.  D.— 15. 


Camden  &  A.  R.  Co.,  45  N.  Y.  514;  Lamb 
V.  Camden  &  A.  R.  &  T.  Co.,  46  N.  Y. 
272.  Distinguishing  Bristol  &  E.  R.  Co. 
7K  Cummings,  5  H.  &  N.  969  ;  Muschamp  v. 
Lancaster  &  P.  J.  R.Co.,  8  M.  &  W.  421.— 
Followed  in  Edsall  v.  Camden  &  A.  R. 
&  T.  Co.,  50  N.  Y.  661.  Reviewed  in 
Hinkley  v.  New  York  C.  &  H.  R.  R.  Co.,  3 
T.  &C.  (N.  Y.)  281. 

In  an  action  against  a  railroad  corpora- 
tion to  recover  for  the  loss  of  goods  d'  • 
rcrted  to  a  place  situated  beyond  the  line  of 
their  road,  neither  the  receiving  of  such 
goods  for  transportation,  nor  a  receipt 
given  by  the  corporation  stating  that  the 
goods  were  so  received,  nor  an  advertise- 
ment by  such  corporation  of  the  general 
facilities  of  transportation,  is  evidence  of  a 
special  contract  to  carry  such  goods  to  the 
place  to  which  they  were  directed  ;  but  only 
to  deliver  them  at  the  end  of  said  road, 
thence  to  be  forwarded  in  the  usual 
course  of  business.  Elmore  v.  Natigatttck  R. 
Co.,  23  Conn.  457. — Following  Nutting  v. 
Connecticut  River  R.Co.,  i  Gray  (Mass.)  502. 
Not  following  Muschamp  v.  Lancaster  & 
P.  J.  R.  Co.,  8  M.  &  W.  421  ;  Watson  v. 
Ambergaie,  N.  &  B.  R.  Co.,  3  Eng.  L.  & 
Eq.  497.  Reviewing  Hood  v.  New  York 
&  N.  H.  R.  Co.,  22  Conn,  i,  502.— Fol- 
lowed in  Naugatuck  R.  Co.  v.  Waterbury 
Button  Co.,  24  Conn.  468;  Converse?/.  Nor- 
wich &  N.  Y.  Transp.  Co.,  33  Conn.  166. 
Not  followed  in  Nashua  Lock  Co.  v. 
Worcester  &  N.  R.  Co.,  48  N.  H.  339. 

005.  CoHtract  implied  i'rom  giving 
tliroiigli  receipt  or  way-bill.— Where  a 
carrier  receives  goods  to  be  delivered  at  a 
specified  place  beyond  its  line,  a  receipt 
agreeir.g  to  forward  them  to  ihe  place  of 
destination  will  be  considered  as  an  express 
agreement  to  carry  to  the  place  of  destina- 
tion, and  a  failure  to  do  so  will  render  the 
company  liable.  Hlinois  C.  R.  Co.  \.  John- 
son, i\Ill.  389.— Disapproved  in  Michigan 
C.  R.  Co.  7'.  Myrick,  9  Am  &  Eng.  R.  Cas. 
25,  107  U.  S.  102.  Not  followed  in 
Crawford  v.  Southern  R.  Assoc,  51  Miss. 
222.     Reviewed  in  Grav  v.  Jackson,  51  H, 

H.9. 

A  way-bill  showing  the  place  of  receipt  of 
goods  shipped  and  their  destination  is  evi- 
dence of  the  contract  of  the  carrier  to  trans- 
port the  goods  to  the  place  of  destination. 
Beard  v.  St.  Louis,  A.  Sf  T.  H.  R.  Co.,  42 
Am.  &^  Eng.  R.  Cas.  509,  79  /o7c>a  527,  44 
JV.  W.  Rep.  803. 
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And  where  it  recites  that  it  is  to  carry 
from  one  designated  place  to  another, 
wiiich  were  respectively  the  places  of  re- 
ceipt and  final  destination,  it  is  sufficient  to 
esiaL)lisli  a  through  contract.  Ogdensburg 
<2-»  /,.  C.  K.  Co.  V.  rratt,  22  Wall.  {U.  S.) 
123,  II  Am.  Ry.  Rep.  431. 

«()(».  Wlicii  speeiiil  contract  not 
iinplictl  tVoin  sirran^rin^  with  other 
lines  for  thronK:h  Khipinont,  and 
U'ivinj;  throuj^h  way-bill. —  A  special 
undertaking  to  carry  beyond  its  terminus 
cannot  be  implied  on  the  part  of  a  railroad 
company  by  reason  of  tlie  fact  of  its  entry 
into  an  arrangement  with  a  dispatch  com- 
pany and  sundry  other  railroad  companies 
whose  lines  communicate  with  its  own, 
whereby  it  undertakes  to  carry  all  goods  for 
the  transportation  of  which  the  dispatch 
company  shall  contract,  at  the  established 
tariff  rates  or  at  any  special  rates  furnished 
by  the  railroad  companies.  St.  Louis  Ins. 
Co.  V.  St.  Louts,  V.  ,T.H.  &*  I.  R.  Co.,  3 
Am.  <S-»  Kng.  R.  Cas.  260,  104  [/.  S.  146. 

Nor  can  such  special  undertaking  be  im- 
plied from  the  railroad  company's  giving  a 
way-bill,  whereon  the  fact  that  the  goods 
in  question  are  consigned  beyond  its  termi- 
nus is  mentioned,  but  which  expressly  pur- 
ports to  be  a  manifest  of  freight  from  one 
terminus  of  the  road  to  the  other.  St.  Louis 
Ills.  Co.  V.  .SV.  Louis,  v..  T.  H.  &^  I.  R.  Co., 
3  Am.  &>  H'lg.  R.  Cas.  260,  104  U.  S.  146. 

((07.  Contract  implied  from  nam- 
ing or  receiving  tliron;;>:h  char«:es,  or 
giving:  benefit  »>f  insurance.— Where 
the  carrier  to  whom  the  property  is  deliv- 
ered by  the  owner  for  transportation  to  a 
point  beyond  that  carrier's  route  receives,  or 
contracts  to  receive,  the  entire  freight  he 
undertakes  for  its  carriage  and  delivery  at 
the  place  of  destination,  and  the  subordi- 
nate carriers  are  to  be  regarded  as  his 
agents.  Having  received,  or  contracted  to 
receive,  the  whole  reward,  he  is  bound  to 
perform  the  whole  service,  or  rather  to  s';e 
that  it  is  performed,  at  the  peril  of  his  lia- 
bility as  a  common  carrier  in  the  event  of 
loss.  Lambv.  Camden  &^  A.  R.  &>  T.  Co., 
2  Daly  {N.  Y.)  454. 

Where  goods  are  accepted  by  a  railroad 
as  a  member  of  an  association  of  lines, 
under  a  contract  of  through  carriage,  proof 
that  it  accepted  regular  division  of  freights 
is  sufficient  to  warrant  a  finding  that  it  is 
liable  on  such  contract,  whether  it  was  a 
member  of  the  associated  line  or  not.    Har- 


ris ^r.  Cheshire  R.   Co.,  {R.  I.)  16  All.  Rep. 
5'2. 

A  stipulation  in  the  bill  of  lading  that  in 
case  of  loss  or  damage  of  any  of  the  goods 
named  therein,  for  which  any  carrier  under 
the  same  might  be  liable,  such  carrier  might 
have  the  benefit  of  any  insurance  by  or  on 
account  of  the  owner— held,  to  confirm  the 
view  that  it  was  a  through  contract,  ll'ahl 
V.  Holt,  26  Wis.  joy 

It  having  been  shown  on  the  trial  of  a  suit 
against  a  railroad  company  for  damages  al- 
leged to  have  been  occasioned  by  delay  in 
delivering  a  car-load  of  fruit,  that  the  de- 
fendant accepted  the  same  for  transportation 
and  gave  a  receipt  .describing  the  car,  stat- 
ing it  was  consigned  to  a  named  party  at  a 
designated  point,  and  containing  the  figures 
"62.20,"  the  point  named  being  in  another 
state  and  beyond  the  defendant's  line,  there 
was  no  error  in  admitting  evidence  to 
prove  that  the  "  62.20  '  was  the  amount  of 
the  freight  for  the  entire  distance,  and  was 
prorated  aniong  all  the  railroad  companies 
over  whose  lines  the  car  was  routed  in  order 
to  reach  its  destination,  nor  in  leaving  the 
jury  to  determine  whether  or  not  the  re- 
ceipt, in  the  light  of  such  evidence,  consti- 
tuted a  through  contract  of  shipment. 
Central  R.  &'  B.  Co.  v.  Georgia  F.  &»  1'. 
Exch.,  55  Am.  Sr'  Eng.  R.  Cas.  606,  91  Ga. 
389,  1 7  5.  E.  Rep.  904. 

<»08.  Through  contract  not  im- 
plied from  collecting  through 
charges. —  The  payment  of  freight  and 
passenger  fare  through  to  points  beyond 
the  termini  oi  a  railroad  does  not  make  it  a 
common  carrier  over  other  roads  to  the 
point  of  destination.  Piedmont  Mfg.  Co. 
v.  Columbia  <5«»  G.  R.  Co.,  16  Am.  6>»  Eng.  R. 
Cas.  194,  19  So.  Car.  353. 

The  giving  a  th rough  rate  to  a  shipper  by 
a  carrier  is  not  of  itself  evidence  of  a  special 
contract  to  carry  beyond  the  latter's  line. 
McCarthy  v.  Terre  Haute  &•  I.  R.  Co.,g 
Mo.  App.  159. 

But  the  receipt  by  him  of  the  freight  for 
the  whole  route  has  been  held  evidence  of 
an  undertaking  by  him  to  carry  the  goods 
the  entire  distance.  Crouch  v.  Louisvilh 
&•  N.  R.  Co.,  42  Mo.  App.  243. 

OOJ>.  Only  bound  by  special  con- 
tract.— In  the  absence  of  a  special  contract 
a  common  carrier  of  goods  for  a  point  be- 
yond its  line  is  liable  only  to  the  extent  of 
its  own  route  and  for  the  safe  storage  and 
delivery  to  the  next  carrier;  and  mere  proof 


\\  \ 


'"if 


i!l|i|lli|i 


CARRIAGE   OF   MERCHANDISE,  «10,  Oil. 


227 


that  the  carrier  accepted  tlie  goods,  knowing 
that  they  were  marked  to  a  point  beyond 
its  route,  and  named  a  through-freight  rate, 
is  not  sufficient  to  establish  a  special  con- 
tract for  through  carriage.  Stewart  v. 
Tenc  Haute  ^S^»  /.  A'.  Co.,  i  McCrary  {U.  S.) 
312,  3/'V(/.  Rep.  76S. 

«10.  Ueceipt  of  goods  prima-facie 
cviileiico  of  throiii;]!  coiitraet.— The 
receipt  of  goods  by  a  common  carrier  di- 
rected to  a  place  beyond  tlic  terminus  of 
tiic  carrier's  line,  without  any  limitation  of 
responsil)i!ity,  is  priiiia-Jacie  evidence  of 
an  undcitaking  to  carry  tlie  goods  to  the 
place  to  which  they  were  diicctcd,  and  ren- 
ders tiie  carrier  liable  for  their  carriage  to 
that  point.  Louisville  Sr^  N.  R.  Co.  v.  Weaver, 
16  Am.  iS>»  Eiig.  R.  Cas.  218,9  Lea  ( 7V//«.)  38. 
—Applying  Muschamp^'.  Lancaster  &  P.J. 
R.Co.,  8M.&  W.421.  Quoting  EastTonn. 
&  G.  R.  Co.  V.  Nelson,  i  Coldw.  (Tenn.) 
276;  Eiist  Tenn.  &  V.  R.  Co.  v.  Rogers,  6 
Heisi<.  143 ;  Louisville  &  N.  R.  Co.  v. 
Campbell,  7  Heisk.  253;  Memphis  &  C.  R. 
Co.  v.  Holloway,  9  Baxt.  188.  Revifaving 
Western  &  A.  R.  Co.  v.  McElwee.  6  Heisk. 
208;  Railroad  Co.  v.  Stockard,  11  Heisk. 
568.— Distinguished  in  Merchants'  Dis- 
patch Transp.  Co.  v.  Bloch,  86  Tenn.  393,  6 
Am.  St.  Rep.  847,  6  S.  W.  Rep.  881.—////- 
fiois  C.  R.  Co.  V.  Fra7ikenberg,  54  ///.  88. — 
Followed  in  Milwaukee  &  St.  P.  R.  Co. 
V.  Smith,  74  111.  \f)T.—Fortier  v.  Pennsyl- 
vania Co.,  18  ///.  App.  260.  Beard  v.  St. 
Louis,  A.  &'  T.  H.  R.  Co..  42  Am.  &^  Eng. 
R.  Cas.  509,  79  Iowa  527, 44  N.  IV.  Rep.  803. 
The  issuance  of  a  receipt  or  bill  of  lad- 
ing for  property  to  be  cariied  to  a  j)oint 
beyond  the  terminus  of  the  route  of  the 
carrier  is,  under  the  statute,  prima-facie 
evidence  of  a  contract  by  such  carrier  to 
carry  the  property  to  the  place  of  its  desti- 
nation. Dimmitt  v.  Kansas  City,  St.  J.  (S^ 
C.  B.  R.  Co.,  46  Am.  &>  Eng.  R.  Cas.  699, 
103  Mo.  433,  15  S.  W.  Rep.  761. 

If  the  freight  for  the  entire  route  is  reck- 
oned in  one  sum,  or  a  receipt  is  given  for 
the  entire  route,  or  the  rate  for  the  whole 
route  is  agreed  upon  and  fixed  by  the  car- 
rier who  receives  the  property  from  the 
owner,  it  is  prima-facie  evidence  of  an 
agreement  to  deliver  it  at  the  ultimate  place 
of  destination;  but,  like  any  oiher  pre- 
sumption, it  may  be  overcome  by  proof  that 
that  was  not  the  agreement.  Lamb  v. 
Camden  &*  A.  R.  6^  T.  Co.,  2  Daly  {N.  K.) 
454. 


The  mere  receipt  of  goods  marked  for 
and  destined  to  a  place  beyond  the  terminus 
of  a  carrier's  route  is  not  primafacie  evi- 
dence of  a  contract  to  carry  to  the  place  of 
destination.  Converse  v.  Norwich  <S-»  N.  V. 
Transp.  Co.,  33  Conn.  166.— FOLLOWING 
Hood  V.  New  York  &  N.  H.  R.  Co.,  22  Conn. 
1  ;  Elmore  v.  Naugatuck  R.  Co.,  23  Cf)nn. 
457  ;  Naugatuck  R.  Co.  v.  Waterbury  But- 
ton Co.,  24  Conn.  468. — Not  followed  in 
Nashua  Lock  Co.  v.  Worcester  &  N.  R.  Co., 
48  N.  H.  339- 

A  railroad  company  whose  line  extends 
from  Atlanta  to  West  Point,  Ga.,  having  re- 
ceived at  Atlanta  goods  for  shipment  con- 
signed to  Dallas,  Tex.,  and  having  fixed  by 
contract  with  the  consignor  the  rate  of 
freight  for  the  whole  distance,  apportioning 
a  part  of  the  same  among  these  carriers,  it- 
self included,  to  New  Orleans,  and  assessing 
the  balance  for  the  transportation  beyond 
New  Orleans,  the  contract  was,  prima  facie, 
a  through  contract,  and  bound  the  initial 
company  for  performance  to  Dallas,  the 
point  of  destination.  This  was  so  notwith- 
standing the  named  rate  was  made  subject 
to  change  without  notice,  the  eflect  being 
to  liniit  tiie  agreed  special  rate  to  the  par- 
ticular shipments  with  reierence  to  which 
the  rate  was  established,  but  not  to  allow 
any  change,  either  along  or  at  the  terminus 
of  the  route,  which  would  affect  these  ship- 
ments. Atlanta  &^  IV.  P.  R.  Co.  v.  Texas 
Grate  Co.,  40  Am.  &^  Eng.  R.  Cas,  130,  €1 
Ca.  602,  9  S.  E.  Rep.  600. 

Oil.  When  for  the  jury— Instruc- 
tions to  jury.— When  a  common  carrier 
receives  ex  press  goods,  the  question  whether 
the  carii."  contracts  to  carry  said  goods  to 
their  desiin;ition,  or  only  to  deliver  them 
safely  to  the  next  carrier  at  the  point  nearest 
or  most  convenient  to  the  destination,  is 
one  of  fact  for  the  jury,  dependent  upon  the 
circun)stances.  Philadelphia  &»  R.  R.  Co. 
v.  Ramsey,  89  Pa.  St.  474. 

Proof  that  goods  were  billed  through  to  a 
point  on  the  line  of  a  connecting  carrier  in 
accordance  with  the  usual  course  of  business 
on  the  receiving  company's  road,  and  of  a 
receipt  for  through-freight  charges,  was, 
without  further  proof,  sufficient  to  warrant 
a  submission  to  the  jury  of  tlie  question 
whether  or  not  the  initial  carrier  undertook 
to  transport  the  goods  to  the  place  of  des- 
tination.   Mann  v.  Birchard,  40  Vt.  326. 

A  railway  company  having  received  goods 
destined  for  a  point  beyond   its  line,  and 
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having  made  out  a  bill  therefor  in  the  usual 
form  of  its  way-bills — /ic/d,  that  there  was 
evidence  from  which  a  jury  might  prop- 
erly find  a  contract  by  it  to  carry  the  whole 
distance.  Webber  v.  Great  Western  A'.  Co., 
4  //.  &-  C.  582.  Webber  v.  Great  Western 
A\  Co.,  3  //.  &-  C  771,  34  L./.  Ex.  170.  13 
W.K.  755,  12  Z..  T.  498. 

Where  the  only  evidence  of  the  contract 
to  carry  was  that  the  foreman  of  the  freight 
department  at  one  of  the  defendants"  stations 
agreed  to  have  certain  trees  forwarded  to  a 
station  not  on  the  defendants'  line,  but  on 
one  connecting  therewith — held,  that  this 
was  evidence  to  be  submitted  to  a  jury  of 
a  contract  to  that  effect  binding  the  de- 
fendants, and  that  a  nonsuit  was  wrong. 
McGill  V.  Grand  Trunk  Ji.  Co.,  19  Ont.  App. 
245. — Reviewing  Blckford  v.  Grand  Junc- 
tion R.  Co.,  12  M.  &  VV.  766. 

The  main  issue  being  whether  or  not  a 
through  contract  of  shipment  to  New  York 
was  made  by  the  shipper  and  the  carrier,  it 
was  error  so  to  charge  the  jury  as  to  take 
from  them  tlie  consideration  of  that  ques- 
tion, and  substantially  to  instruct  them  that, 
whether  a  through  contract  was  made  or 
not,  the  carrier  was  liable  under  the  com- 
mon law  if  it  failed  to  ship  the  goods  to 
New  York  within  a  reasonable  time.  If 
there  was  no  such  contract,  the  carrier's 
duty  was  to  deliver  the  goods  in  good  order 
at  either  of  its  termini  to  the  connecting 
carrier  in  due  time,  upon  which  delivery  its 
liability  ceased.  If  such  contract  was  made, 
and  the  carrier  failed  to  deliverthe  goods  in 
New  York  within  a  reasonable  time,  and  the 
goods  were  thereby  damaged,  the  shipper 
was  entitled  to  recover  such  damages  as  he 
sustained  from  the  unreasonable  delay, 
whether  the  shipment  was  to  be  made  by 
one  route  or  another.  Central  R.  &'  B.  Co. 
V.  Skellie,  86  Ga.  686,  12  5.  E.  Rep.  1017. 

012.  Illustrations  of  what  aiiioiiiits 
to  a  through  voutrtict. — An  i  ntermed  iate 
road  having  connections  at  both  ends  con- 
tracted for  the  through  carriage  of  cotton 
betwe  n  points  beyond  each  end  of  its  road, 
and  gave  a  bill  of  lading  containing,  among 
other  conditions,  one  that  the  company 
should  be  exempt  from  liability  by  any  loss 
from  fire.  The  cotton  was  lost  by  fire  be- 
fore reaching  the  road  of  the  contracting 
company.  Held,  that  it  was  a  contract  for* 
througli  carriage  and  that  the  exemption 
from  liability  for  loss  by  fire  applied  to  all  of 
the  connecting  lines,  and  not  merely  to  that 


of  the  cor.tracting  company;  therefore,  it 
was  not  liable  for  the  loss.  Evansville  &> 
C.  R.  Co.  V.  Androsrojfgin  Mills,  22  Wall. 
{U.  S.)  594,  II  Am.  Ry.  Rep.  113. — Ap- 
proved IN  Wyman  v.  Chicago  &  A.  R.  Co., 
4  Mo.  App.  35.  Distinguished  in  Adams 
Exp.  Co.  V.  Harris,  40  Am.  &  Eng.  R.  Cas. 
151,  120  Ind.  73,  21  N.  E.  Rep.  340. 

PlaintifTs  shipped  by  liefendant,  a  common 
carrier,  grain-sacks  at  San  Francisco  destined 
for  Jacinto,  in  Colusa  county.  Defendant 
claimed  that  its  route  terminated  at  Knight's 
Landing.  Held:  (i)  that  the  evidence  in 
the  case  supported  a  finding  by  the  jury 
that  defendant's  route  extended  to  Jacinto; 
(2)  that  tlicie  being  evidence  showing  that 
defendant  had  agents  at  Jacinto  for  the 
purpose  of  receiving  goods  at  that  point, 
and  through  the  negligence  of  such  agents 
the  sacks  were  lost,  defendant  was  liable  to 
plaintiffs.  Dresbach  v.  California  Pac.  R. 
Co.,  3  Am.  (S*  Eng.  R.  Cas.  281,  57  Cal  462. 

The  conditions  printed  on  a  bill  of  lading 
contained  tlie  usual  provisions  to  carry  over 
the  line  of  road  receiving  the  goods  and 
then  deliver  to  the  consignee  or  to  a  con- 
necting line,  and  then  contained  the  fol- 
lowing:  "The  responsibility  of  this  com- 
pany as  a  common  carrier,  under  this  bill  of 
lading,  to  commence  on  the  removal  of  the 
goods  from  the  depot  on  the  cars  of  the 
company,  and  to  terminate  when  unloaded 
from  the  cars  at  the  place  of  delivery."  The 
goods  proceeded  to  their  place  of  destina- 
tion, over  connecting  lines,  in  the  cars  of 
the  company  receiving  them.  Held,  that 
this  was  a  through-freight  contract,  making 
the  company  liable  beyond  its  own  line. 
Toledo,  P.  &-  W.  R.  Co.  v.  Merriman,  52  ///. 
123. 

A  railroad  company  received  cotton,  "to 
be  transported  in  turn  to  "  the  consignees  at 
the  place  of  ultimate  destination,  which 
would  require  it  to  pass  over  other  roads 
after  leaving  its  line.  Held,  that  this  was  a 
contract  for  through  shipment,  and  made 
the  receiving  carrier  liable  for  a  loss  occiii- 
ring  after  the  cotton  was  delivered  to  a  con- 
necting road.  King  v.  Macon  &•  W.  R.  Co., 
62  Barb.  {N.  V.)  160. 

The  defendants,  astrustees,  receivers,  and 
managers  of  the  Vermont  &  Canada  and 
Vermont  Central  Railroads  for  the  first- 
mortgage  bondholders,  having  received 
property  destined  and  directed  to  a  point 
beyond  the  termination  of  said  roads — /teld, 
that  the  facts  as  set  forth,  in  the  opinion  of 
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the  court,  established  and  implied  contract 
to  deliver  the  property  at  such  point ;  and 
that  the  defendants  are  liable  for  injuries  re- 
ceived prior  to  its  delivery  beyond  the  ter- 
mination of  said  roads.  Morsev.  Brainard, 
41  Vt.  550. 

A  box  was  delivered  to  a  railroad  com- 
pany for  shipment,  marked  to  a  place  be- 
yond its  line.  A  receipt  wiis  given  which, 
after  describing  the  goods  by  the  name  of 
the  consignee  and  the  place  of  destination, 
provided  :  "which  tiie  company  promises  to 

forward  by  its  railroad  and  deliver  to , 

at  its    depot  in  ,"  the  receipt  being 

on  a  printed  for.n  and  the  above  blanks 
printed  therein.  Hefd,  that  it  was  a  con- 
tract to  carry  the  goods  to  the  place  of 
destination.  Cults  \.  liraincrd,  \z  F/.  566. 
—Distinguished  IN  Alabama  G.  S.  R.Co. 
V.  Thomas.  32  Am.  &  Eng.  R.  Cas.  464,  83 
Ala.  343,  3  So.  Rep.  802. 

A  railroad  company  receipted  for  flour  as 
"  agents  and  forwarders,"  and  agreed  to 
carry  it  from  the  place  of  shipment  to  the 
place  of  destination,  which  was  beyond  its 
lii.e,  for  a  certain  fixed  price.  Held,  that  it 
was  a  contract  for  through  shipment,  and 
oral  evidence  was  not  admissible  to  show  a 
contract  only  to  be  liable  as  common  car- 
riers for  a  part  of  tlie  distance.  Pcet  v. 
Chicat^o  &>  A'.  VV.  K.  Co.,  20  Wis.  594. 

Where,  under  a  bill  of  lading,  goods 
shipped  bythe"C.  Line  of  Propellers  "were 
to  be  delivered  "  as  addressed  on  the  margin, 
or  to  his  or  their  consignees,  upon  paying 
freight  and  charges  as  noted  below,"  and 
ti)e  m;irgin  contained  the  words  "  G.  F.  W., 
Providence,  care  A.  T.  Co.,  BufTalo  *  *  * 
Rate  to  Providence  per  100  lbs.,  45  cents; 
to  be  landed  on  India  Wharf,"  signed  by 
the  agent  of  the  "  Commercial  Line" — held, 
tiiat  this  was  a  through  bill  of  lading  to 
Providence,  there  being  nothing  in  the  in- 
strument limiting  the  first  carrier's  liability 
to  its  own  route.  Walil  v.  Holt,  26  Wis. 
703.— Foi.LOWixo   Pcet  V.    Chicago  &  N. 

W.    R.   Co.,    19   Wis.    118.  — DiSTINGUI.SHKl) 

IN  Tolnian  v.  Abbot,  ^S  Wis.  192. 

In  an  action  to  recover  damages  for  the 
destruction  of  goods  shipped  over  defend- 
ant's line  it  appeared  that  the  bill  of  lading 
was  in  the  following  terms:  "Shipped  by 
R.  P.  &  Co.,  the  following  articles  in  good 
order  to  be  delivered  in  like  good  order  as 
addressed  without  unnecessary  delay," 
"consigned  to  H.  &  K.,  Onekama,  Mich." 
Held,  that  the  contract  entered  into  was  a 


contract  for  the  carriage  of  the  goods  to 
Onekama,  and  that  the  defendant  was  not 
released  from  liability  by  the  fact  that  the 
goods  were  warehoused  at  the  termination 
of  its  road  for  the  purpose  of  being  for- 
warded by  a  connecting  carrier.  Hanson  v. 
Flint  &^  P.  M.  R.  Co.,  37  Am.  &>  En};.  K. 
Cas.  628,  73  M'is.  346,  41  A^.  W.  Pep.  529. — 
DisTiNGUiSHEU  IN  Tolman  v.  Abbot,  78 
Wis.  192. 

iSVA.  Transactions  not  anionntiiig 
to  a  tliroufjtli  contract.— (I )  In  general. 
— A  receipt  for  goods  "  to  be  forwarded" 
to  Birmingham,  Ala.,  does  not  imply  a  con- 
tract to  carry  and  deliver  the  goods  at  the 
place  of  destination,  when  it  is  shown  that 
Birmingham,  Ala.,  is  beyond  the  terminus 
of  the  line  of  the  railroad  executing  the  re- 
ceipt. Crauiford  y.  Southern  K.  Assoc,  51 
Miss.  222. 

Where  a  common  carrier  contracts  for  the 
transportation  of  freight  over  his  route,  and 
for  the  delivery  thereof  to  another  carrier 
to  be  forwarded  over  connecting  lines  to  its 
ultimate  destination,  the  fact  that  the  con- 
tract fixes  the  price  for  the  entire  carriage 
does  not  make  the  contract  a  through  con- 
tract, so  as  to  entitle  the  succeeding  carriers 
to  the  benefit  of  exceptions  from  liability 
contained  in  the  contr;;ct.  yEtna  Ins.  Co. 
V.  Wheeler,  49  A'.  Y.  616,  3  Am.  Ay.  Kep. 
390;  affirming  5  Lans.  4S0.  —  Api'I.YING 
Camden  &  A.  R.  Co.  v.  Forsyth,  61  Pa.  St. 
81.  Distinguishing  Maghee  v.  Camden 
&  A.  R.  Co.,  45  N.  Y.  514.— FoM.owK.n  in 
Edsali  V.  Camden  &  A.  R.  &  T.  Co.,  50  N.  Y. 
661. 

A  contract  of  shipment  which  acknowl- 
edges the  receipt  of  the  goods  in  good  or- 
der, to  be  sent  by  the  company  subject  to 
the  terms  and  conditions  stated  in  and  on 
the  back  of  the  bill  of  lading — one  of  w-hich 
is  to  the  effect  that  where  goods  are  ad- 
dressed to  consignees  at  points  beyond 
places  at  which  the  company  has  stations, 
the  delivc  T  of  the  goods  by  the  company 
will  be  considered  complete,  and  all  respon- 
sibility of  the  company  shall  cease  when  the 
other  carrier  shall  have  received  notice  that 
the  company  is  prepared  to  deliver  to  such 
carrier  said  goods  for  further  conveyance — 
is  not  a  contract  to  deliver  at  a  point  be- 
yond its  line,  but  only  to  carry  to  the  ter- 
minus of  its  road  and  to  there  forward  the 
goods  over  other  roads.  Harris  v.  Grand 
Trunk  R.  Co.,  26  Am.  &•  Eng.  R.  Cas.  323, 
15    R.   I.    371,    5  Atl.  Rep.   305.— DisiTK- 
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GUISHING  Pereira  v.  Central  Par.  R.  Co.,  is 
Am.  &  Eng.  R.  Cas.  565,  66  Cal.  92 ;  Og- 
densburg  &  L.  C.  R.  Co.  v.  Pratt.  22  Wall. 
(U.  5.)  123;  Chicago*  N.  W.  R.  Zo.v.  Mon- 
fort,  60  111.  175.  Reviewing  Knigiit  v. 
Providence  &  W.  R.  Co.,  13  K.  I.  572. 

(2)  Illustrations, — In  an  action  on  the 
legal  liability  of  a  railroad  as  common  car- 
riers, to  recover  for  the  loss  of  goods  direct- 
ed to  New  York,  a  place  beyond  the  ter- 
minus of  such  road,  the  declaration  ^illeged 
that  the  defendants  were  comnnri  -rjers 
to  New  York.     On  the  trial  't  wa  .    ted 

that  the  goods  had  been  transpf  di     > 

over  the  defendants'  road  and  deposited  on 
board  a  steamboat  for  New  York,  where  they 
were  burned.  Plaintiffs  gave  ii  evidence 
defendants' charter,  containing  the  per.  s- 
sion  aforesaid,  also  an  advertisement  stating 
that  freight  would  be  billed  by  the  defend- 
ants to  New  York,  and  evidence  that  plain- 
tiffs had  been  sending  freight  to  New  York 
over  defendants'  road  from  the  time  it  went 
into  operation,  and  that  defendants  had 
made  no  demands  of  plaintiffs  for  the 
freight  of  said  goods.  Defendants  tliere- 
upon  moved  for  a  nonsuit,  which  was 
granted.  Held,  that  such  nonsuit  ought  not 
to  be  set  aside.  Naugatuck  R.  Co.  v.  Water- 
bury  Button  Co.,  24  Conn.  468.— Following 
Elmore  v.  Naugatuck  R.  Co.,  23  Conn.  474; 
Hood  V.  New'  York  &  N.  H.  R.  Co.,  22 
Conn.  502. — Followed  in  Converse  v.  Nor- 
wich &  N.  Y.  Traiisp.  Co.,  33  Conn.  166. 
Not  followed  in  Cary  v.  Cleveland  &  T. 
R.  Co.,  29  Barb.  (N.  Y.)  35 ;  Nashua  Lock 
Co.  V.  Worcester  &  N.  R.  Co.,  48  N.  H.339. 

In  answer  to  inquiries  from  a  prospective 
shipper,  the  superintendent  of  a  road  wrote 
a  letter  quoting  rates  for  a  through  ship- 
ment over  his  road  and  certain  connecting 
roads,  closing  with, "  hoping  to  secure  a  lib- 
eral share  of  business,"  etc.  //t'/(/,  that  this 
letter  when  acted  on  constituted  a  contract 
between  the  company  and  the  person  to 
whom  it  was  addressed,  but  not  as  between 
tlie  company  and  a  third  party  to  whom  the 
letter  was  shown.  East  Tenn.  &>  G.  R. 
Co.  V.  Montgomery,  44  Ga,  278,  3  Am.  Ry. 
Kep-  373.— Distinguished  in  Hawley  v. 
Screven,  62  Ga.  347. 

Defendants,  who  were  common  carriers, 
received  goods  and  gave  a  receipt,  acknowl- 
edging their  receipt  "  in  good  order,  to  be 
delivered  in  like  good  order."  On  the  mar- 
gin of  the  receipt  were  given  the  consignee's 
name  and  address,  the  latter  a  point  be- 


yond defendants'  line,  on  a  connecting  rail- 
road. Cards  were  put  on  the  goods  giving 
the  name  and  address  of  the  consignee  and 
the  nanie  of  the  connecting  road  running  to 
the  place  of  destination.  The  course  of 
business  requiring  the  goods  to  pass 
througli  the  hands  of  several  carriers  was 
well  known.  Held,  that  this  did  not  consti- 
tute a  contract  for  through  carriage,  and 
defendants  were  not  liable  for  a  loss  beyond 
their  own  line.  Wright  v.  Boughton,  22 
Barb.  {N.  Y.)  561. 

An  agent  of  a  railroad  company  received 
goods  for  transportation  to  a  point  beyond 
its  terminus,  and  gave  therefor  a  bill  of  lad- 
ing :  "  Received  from  L.,  to  be  laden  on  the 
fr'>ight-cars,  i  bale  bedding,  J.  F.  Phillips, 
i    /iiroe,    La.,   marks,   &c.,  as    per  margin 

(co.iditi  )n  of  contents  unknown)  to , 

or  assigns  at station,"  signed  by  the 

agent  of  defendant.  At  the  time  of  receiv- 
ing, the  agent  said  to  the  shipper  that  the 
goods  would  reach  Monroe  in  good  condi- 
tion and  in  a  few  days,  etc.  Held,  that 
these  facts  were  not  evidence  of  a  special 
contract  on  the  part  of  the  company  to  con- 
vey the  goods  to  the  point  of  destination 
and  deliver  them  to  plaintiff  there.  Phillips 
V.  North  Carolina  R.  Co.,  78  A^.  Car.  294,  16 
Am.  Ry.  Rep.  206. 

A  shipping  receipt  recited  that  the  goods 
were  marked  "  F.  M.  P.,  Delavan,  Wis.,  care 
W.  W.  A.,  Buffalo,"  and  that  they  were  to  l)e 
delivered  "as  addressed."  Held,  consider- 
ing the  fact  that  the  receipt  was  given  by  a 
canal-boat,  which  ran  to  Buffalo,  and  that 
the  property  was  addressed  to  an  interme- 
diate consignee  at  that  point,  and  that  tlie 
amount  fixed  in  the  shipping  bill  only  in- 
cluded the  freight  to  that  place,  that  the 
words  "  as  addressed  "  had  reference  only  to 
Buffalo,  and  that  it  was  not  a  through  con- 
tract. Parmelee  v.  Western  Transp.  Co. ,  26 
Wis.  439. 

Defendants  were  charged  with  negligence 
and  delay  in  the  carriage  of  certain  furs  be- 
longing to  the  plaintiff  from  Toronto  to 
New  York,  in  pursuance  of  their  contract. 
Defendants'  railway  extended  only  to  the 
suspension  bridge,  and  it  appeared  that  the 
goods  were  delivered  to  them,  addressed  to 
R.  at  New  York,  and  a  receipt  given,  which 
specified  that  they  were  received  to  be  for- 
warded to  such  address,  subject  to  their 
tariff,  rules,  ahd  regulations.  In  these  con- 
ditions it  was  stated  that  when  goods  were 
intended,  after  being  conveyed  by  their  rail- 
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way,  to  be  forwarded  by  some  other  means 
to  their  destination,  the  company  would  not 
be  responsible  after  they  were  so  delivered. 
The  goods  were  sent  on  by  defendants  to 
the  suspension  bridge  and  there  delivered 
to  the  warehouse  of  the  American  customs 
until  certain  documents  were  procured,  with- 
out which  they  could  not  be  sent  on.  The 
plaintiff  was  asked  by  defendants  for  such 
papers,  but  they  were  not  furnisiied  for  some 
time,  and  the  furs  were  spoiled  by  the  delay. 
Held,  that  defendants  were  not  liable,  for 
there  was  no  contract  by  them  to  conve/ 
the  goods  to  New  York,  as  alleged,  but 
their  undertaking  was  only  to  carry  the 
goods  over  their  line  and  deliver  them  to 
the  company  which  was  to  take  them  on. 
Rogers  v.    Great   Western  R.  Co.,  i6  U.  C. 

Q.  />.  389- 

014.  How  contract  deteriniued 
where  written  and  printed  portions 
conflict. — The  written  portion  of  a  con- 
tract must  prevail  over  the  printed  portion, 
where  there  is  any  conflict  between  the 
language  of  the  two.  So  where  a  bill  of 
lading  is  given  for  goods  beyond  the  initial 
carrier's  line,  and  there  are  printed  words 
indicating  that  it  would  only  act  as  agents 
and  forwarders  beyond  its  line,  but  con- 
tains written  words  showing  a  through 
contract  and  a  through  rate,  the  initial  car- 
rier will  be  deemed  as  having  contracted  to 
carry  the  goods  to  the  place  of  destination. 
P(d  V.  Chicago  &^  N.  M^.  R.  Co.,  19  IV/s. 
118.— Distinguished  in  Detroit  &  M.  R. 
Co.w.  Farmers' &M.  Bank,  20  Wis.  122;  Tol- 
mati  V.  Abbot,  78  Wis.  192.  Followed  in 
Candee  v.  Pennsylvania  R.  Co.,  21  Wis.  582; 
Wahl  V.  Holt,  26  Wis.  703.  Reviewed  in 
Gray  ?'.  Jackson,  51  N.  H.  9. 

(115.  Upon  delivery  to  next  car- 
rier, in  absence  of  special  contract 
to  carry  to  destination.*— The  obliga- 
tion of  the  fir.st  or  any  succeeding  carrier  is 
discharged  when  he  has  safely  delivered  'he 
goods  to  the  next  succeeding  carrier  :o 
whom  such  delivery  is  required,  in  order  to 
complete  the  transportation,  unless  such 
carrier  has  specially  contracted  to  carry  to 
the  destination.  Rickcrson  Roller  Mill  Co. 
V.  Grand  Rapids  &•  I.  R.  Co.,  32  Am.  &^ 
Eng.  R.  Cas.  487,  67  Mich,  no,  10  West. 
Rep.  888,  34  A^.  W.  Rep.  269.— QUOTING 
Detroit  &  B.  C.  R.  Co.  v.  McKenzie,  43  Mich. 

*  Duty  of  company  to  safely  carry  over  its 
line  and  deliver  to  next  connecting  carrier,  see 
notes,  13  L.  R.  A.  34;  9  Id.  450. 


609. — St.  Louis  Ins,  Co.  v.  St.  Louts,  V., 
T.  H.  &•  I.  R.  Co.,  3  Am.  &>  Ettg.  R.  Cas. 
260,  104  U.  S.  146.  Perkins  v.  Portland,  S. 
&•  P.  A\  Co.,  47  Ale.  573. — Not  following 
MuschampT'.  Lancaster  &  P.  J.  R.  Co.,  8  M. 
&  W.  421 ;  Watson  v.  Ambergate,  N.  &  B, 
R.  Co.,  3  Eng.  L.  &  Eq.  497  ;  Wilson  v.  Y. 
N.  &  B.  R.  Co.,  18  Eng.  L.  &  Eq.  557; 
Crouch  V.  London  &  N.  W.  R.  Co.,  25  Eng. 
L.  &  Eq.  287.— Quoted  in  Wheeler  v.  San 
Francisco  &  A.  R.  Co.,  31  Cal.  46.  Re- 
viewed IN  Gray  v.  Jackson,  51  N.  H.  9. — 
Jennings  v.  Grand  Trunk  R.  Co.,  49  Am.  &* 
Eng.  R.  Cas.  98,  127  N.  V.  438,  28  N.  E. 
Rep.  394,  40  N.  Y.  S.  R.  yS;  affirming  52 
Hun  227.  23  A'.  Y.  S.  R.  1$,  5  JV.  Y.  Supp. 
140.  Marshall  v.  New  York  C.  R.  Co.,  45 
Barb.  {N.  F.)  502  ;  affirmed  (?)  48  A'.  Y.  660, 
mem.  Mullarkey  v.  Philadelphia,  W.  &*  B. 
R.  Co.,  9  Phila.  (Pa.)  114.— Following 
Gray  v.  Jackson,  51  N.  H.  9;  Jenneson  v. 
Chicago  &  A.  R.  Co.,  5  Clark  (Pa.)  409. 
Reviewing  Pennsylvania  C.  R.  Co.  v. 
Schwarzenberger,  45  Pa.  St.  208. 

And  this  is  so  though  the  agent  told  the 
shipper  that  the  goods  would  go  right 
through,  and  it  was  not  necessary  for  him 
to  be  at  the  end  of  the  road  to  attend  to  re- 
shipping.  Dillon  V.  New  YorkSi^  E.R.  Co., 
I  Hilt.  (N.  Y.)  231.— Reviewing  Weed  v. 
Saratoga  &  S.  R.  Co.,  19  Wend.  (N.  Y.)  534; 
Hart  7:  Rensselaer  &  S.  R.  Co.,  8  N.  Y.  37.— 
Reviewed  in  Gray  v.  Jackson,  51  N.  H.  9. 

The  giving  of  a  through  rate  by  the  re- 
ceiving carrier  does  not  create  a  liability 
extending  beyond  its  own  line,  nor  does  its 
receipt  wiiich  shows  that  the  goods  were 
consigned  to  a  point  beyond  his  line.  Gold- 
smith V.  Chicago  &>  A.  R.  Co.,  12  Mo.  App. 

479- 

Where,  however,  the  carrier  contracts  to 
transport  the  goods  to  the  place  of  destina- 
tion, unless  relieved  by  some  limitation  of 
liability  in  his  contract,  he  is  responsible  for 
the  consequences  of  any  default  or  want  of 
reasonable  diligence  on  the  part  of  the  car- 
rier on  any  pr.rt  of  the  route.  Jennings  V. 
Grand  Trunk  R.  Co.,  ^g  Am.  6^  Eng.  R. 
Cas.  98,  127  A'.  Y.  438,  28  A. Z.'.  Rep.  394,  40 
A^  Y.  S.  R.  318;  affirming  52  Hun  227,  23 
N.  Y.  S.  P.\S.l  ^-   y-  ^"/>P'  '40. 

e.  When  Initial  Carrier's  Liability  Ceases. 

OlO.  Illustrations.— The  defendants, 
who  were  common  carriers  between  P.  & 
B.,  carried  from  P.  to  B.  a  parcel  directed 
to  R.,  a  place  beyond  their  route,  and  deliv- 
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ered  it  to  the  next  carrier,  according  to 
the  usage  of  tlie  business,  and  the  parcel 
was  lost  beyond  H.  The  judge  who  tried 
tlie  fains  did  not  find  an  undertaking  of  the 
defendiints  for  carriage  beyond  H.,  and 
tiierefore  gave  a  general  verdict  for  liie  de- 
fendants. Held,  that  liiere  was  no  ground 
for  selling  aside  llie  verdict.  Gray  v. 
Jackson,  51  A'.  //.  9.  — .Aitkoving  Mis- 
chanip  %>.  Lancaster  &   P.  J.  H.  Co..  8  M. 

6  W.  421.  QuoriNd  Farmers'  it  M.  liank 
V.  Chainplain  Transp.  Co.,  23  Vt.  186.  Rk- 
viKWiNi;  Hyde  z/.  Trent  &  M.  Nav.  Co.,  5 
T.  R.  389;  Wat.son  v.  Ambergate,  N.  &  H. 
R.  Co.,  15  Jur.  448,  3  Eng.  L.  &  Eq.  497; 
Fowles  7'.  (Jreat  Western  R.  Co.,  7  Ex.  699; 
Scottliorn  v.  South  SiafTordshiie  R.  Co.,  8 
Ex.  341 ;  Collins  v.  Bristol  &  E.  R.  Co.,  1 1  Ex. 
790;  \Vill)y7''.  West  Cornwall  R.  Co.,  2  H.  & 
N.  703;  Mytton  v.  Midland  R.  Co.,  4  H.  & 
N.  615;  Coxon  V.  Great  Western  R.  Co.,  5 
H.  &  N.  274;  Great  Western  R.  Co.  v.  Blake, 

7  H.  &  N.  9S7;  Webber  7A  Great  Western  R. 
Co.,3H.&C.  771  ;  Keys  7/.  Belfast  R.  Co.,  8 
Ir.  C.  L.  167  ;  Perkins  v.  Portland,  S.  &  P.  R. 
Co. ,47  Me.  573;  Kniglu  v.  Portland, S.  &  P. 
R.  Co.,  56  Me.  234 ;  Nashua  Lock  Co.  v.  Wor- 
cester &  N.  R.  Co.,  48  N.  H.339;  Nutting  7'. 
Connecticut  River  R.  Co.,  i  Gray  (Mass.) 
502 ;  Najac  v.  Boston  &  L.  R.  Co.,  7  Allen 
(Mass.)  329;  Darling  v.  Boston  &  W.  R.  Co., 
i  I  Allen  (Mass.)  295 ;  Gass  v.  New  York,  P. 
«S:  B.  R.  Co.,  99  Mass.  220;  Burroughs  v. 
Norwich  &  W.  R.  Co.,  100  Mass.  26;  Pen- 
dergast  7'.  Adams  E.\p.  Co.,  loi  Mass.  120; 
Hill  Mfg.  C(j.  V.  Boston  &  L.  R.  Co.,  104 
Mass.  122  ;  ISostwick  v.  Ciiampion,  1 1  Wend. 
(N.  Y.)  571,  18  Wend.  (N.  Y.)  i-jy.  Weed  v. 
Saratoga  &  S.  R.  Co.,  19  Wend.  (N.  Y.j  534; 
Hart  V.  Ren,ssclaer  lS:  S.  R.  Co.,  8  N.  Y.  37  ; 
Wibert  V.  New  Yf)rk  &  E.  R.  Co.,  12  N.  Y. 
245;  Schroeder  v.  Hudson  River  R.  Co.,  5 
Duer  (N.  Y.)  55;  Hunt  v.  New  York  &  E. 
R.  Co.,  I  Hilt.  (N.  Y.)  228;  Dillon  v.  New 
York  A:  E.  R.  Co.,  i  Hilt.  (N.  Y.)  231  ;  Foy 
V.  Troy  &  B.  R.  Co.,  24  Barb.  (N.  Y. )  382; 
Hempstead  v.  New  York  C.  R.  Co.,  28  Barb. 
<N.  Y.)  485;  Cary  v.  Cleveland  &  T.  R.Co., 
29  Barb.  (N.  Y.)  35;  Bradford  7'.  South 
Carolina  R.  Co.,  7  Ricii.  (So.  Car.)  201,  10 
Rich.  (So.  Car.)  221  ;  Kyle  v.  Laurens  R. 
Co.,  10  Rich.  (So.  Car.)  382;  Rome  R.  Co. 
V.  Sidlivan,  25  Ga.  228;  Cincinnati,  H.  &  D. 
R.  Co.  V.  Sjiratt,  2  Duv.  (Ky.)  4;  Uiuted 
States  Exp.  Co.  7'.  Rush,  24  Ind.  403;  Illi- 
nois C.  R.  Co.  V.  Copeland,  24  111.  332 ;  Illi- 
riois  C.  R.  Co.  v,  Johnson,  34  111.  389 ;  Candee 


V.  Pennsylvania  R.Co.,  21  Wis.  582;  Peetz/- 
Chicago  &  N.  W.  R.  Co.,  19  Wis.  118;  De- 
troit &  M.  R.Co.  7'.  Farmers'  »t  M.  Bank,  20 
Wis.  122;  Angle z/.  Mississippi  &  M.  R.  Co., 
9  Iowa  4S7.— Foi.i.owKD  IN  Mullarkey  7/. 
Philadelphia,  W.  &  B.  R.  C0..9  Phila.  (Pa.) 

114. 

Where  goods  riirected  to  Cleveland,  Ohio, 
were  shipped  with  defendant  at  New  York, 
without  any  other  directions  than  that  they 
were  to  l)c  forwarded  by  a  particular  line, 
and  he  was  engaged  as  a  carrier  only  from 
New  York  to  Troy— //cA/,  tfiat  his  liability 
as  common  carrier  ended  at  Troy.  Jacohs 
V.  Hooker,  i  Edin.  Set.  Cas.  (N.  V.)  472. 

Cotton  was  shipped  under  a  contract  pro- 
viding that  for  all  loss  or  damage  the  legal 
remedy  should  be  against  the  particular 
carrier  or  forwarder  only  it)  whose  custody 
the  cotton  might  actually  be  at  the  time  of 
the  happening  thereof,  /fe/i/,  that  the  re- 
sponsil)ilily  of  the  receiving  company  cea.sed 
when  it  had  transpf)rted  the  cotton  over  its 
own  road  and  had  delivered  it  into  the  ctis- 
tofiy  of  a  connecting  line.  Lamb  v.  Camden 
6-  A.  K.  (&-  7".  Co.,  2  Daly  {N.  Y.')  454. 

A  box  of  goods,  marked  and  directed  to 
B.,  at  Boston,  was  delivered  by  B.'s  agent 
at  Sciratoga  Springs  to  a  railroad  comi)any, 
to  be  transporter!  over  their  road  on  its  way 
to  Boston.  The  defendants  gave  a  receipt 
therefor  in  these  words  :  "  Received,  Sarato- 
ga Spritigs,  September  17,  1855,  from  B.,  in 
apparent  good  order,  one  box,  to  forward  to 
Castleton,  for  B.,  Boston,  Mass.,  at  freight 

of  per   too  lbs.  weight."     It  ai^peared 

that  Castleton  was  the  terminus  of  their 
road  toward  Boston,  and  that  with  the  Rut- 
land &  Washington  R.  Co.,  with  which  it 
coimected  at  Castleton,  and  other  roads  a 
line  of  railroad  communication  was  formed 
between  Saratoga  Springs  atid  Boston. 
Held,  that  the  defendants  were  only  liable 
for  the  safe  delivery  of  the  box  of  goods  at 
the  end  of  their  own  road  in  Castleton,  and 
that  it  was  their  duty  there  to  deliver  it 
over  to  the  railroad  forming  the  next  chain 
in  the  line  to  B(jston ;  and  that  it  was  suffi- 
cient to  establish  prima  facte  a  right  of  re- 
covery on  the  part  of  B.  in  an  action  on  the 
case  against  the  defendants  for  negligence 
as  common  carriers  for  the  loss  of  the  box 
of  goods,  to  show  its  delivery  to  them,  and 
that  it  had  not  arrived  at  Boston  and  wa" 
lost,  lirintnall  v.  Saratoga  &^  IV.  A",  Co., 
32  Vl.  665.— Rfvikweo  in  Peterson  7/.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  80  Iowa  92,  45  N. 
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W.   Rep.  573;    Laughlin  v.  Cliicago  «&  N. 
W.  R.  Co.,  28  Wis.  204. 

«17.  Uiilc  <I<H'H  not  apply  wlu'r« 
owiM'r  in  to  rt'iiiov«  (jooiIh  at  oiul  of 
first  Ihic— One  who  receives  goods  to  be 
tiiinsported  over  iiis  route,  and  ihence  iiy 
other  carriers  to  the  place  of  (iestinalion, 
generally  remains  liable  as  a  common  carrier 
until  he  has  delivered  the  goods  to  the 
next  carrier;  but  this  rule  does  not  apply 
where  the  goods  are  shipped  to  a  certain 
point  from  which  they  are  to  be  removed  by 
the  owner;  but  his  liability  is  regulated  by 
those  rules  which  govern  at  the  place  of 
destination.  Fenuer  v.  Buffalo  Sr^  i".  L.  A'. 
Co.,  44  A\  1'.  505  ;  rnwsnii,'-  46  Barfi.  103. — 
OuoTF.i)  IN  Conkey  7'.  Milwaukee  &  St.  P. 
R.  Co.,  31  Wis.  619. 

<U  8.  What  Im  a  sufflfi<'iit  delivery.* 
—An  understanding  or  agreement  existed  be- 
tween connecting  roads  for  an  interchange 
of  through  fieij^hts,  and  that  the  first  car- 
rier should  deposit  freights  intended  for  fur- 
ther shipment  over  the  line  of  the  second 
carrier  in  a  certain  part  of  its  freight  depot 
without  giving  special  notice,  where  they 
would  be  regularly  taken  up  and  carried  on. 
//(•/(/,  that  such  deposit  was  a  siiflicient  de- 
livery by  the  first  carrier  to  terminate  its 
liability,  where  the  goods  were  destroyed  by 
the  burning  of  the  depot  of  the  second  car- 
rier.   7'raff  V.  Grand  Tricnk  R.  Co.,  95  U.  S. 

A  railroad  company  and  steamboat  com- 
pany had  a  coinmon  wharf  and  depot  at 
their  common  terminus,  the  established 
usage,  being  for  the  steatnboat  company  to 
land  goods  for  the  railroad  in  the  night, 
upon  a  particular  place,  where  they  were 
taken  by  the  railroad  company  the  next 
nKjrning.  Freight  was  so  landed  by  the 
steamboat  comjiany  during  the  night  of 
Saturday,  and  the  depot  was  burned  Sun- 
day, the  railroad  company  having  done  no 
act  in  the  meantime  accepting  delivery. 
Held,  that  the  steamboat  company  was  not 
liable  for  the  loss  of  the  goods.  Converse 
V.  Norwich  &^  N.  V.  Trans/).  Co. ,  33  Conn. 
166.— Appmkd  in  Hot  Springs  R.  Co.  7/. 
Trippe,  18  Am.  &  Eng.  R.  Cas.  562,  42  Ark. 
465.  48  Am.  Rep.  65  ;  Hooper  v.  Chicago  & 
N.  W.  R.  Co.,  27  Wis.  81.  Quoted  in 
Ogdensburg  &  L.  C.  R.  Co.  v.  Pratt,  49 


*  Through  carriage.  What  constitutes  deliv- 
ery to  succeeding  carrier,  see  note,  72  Am.  Dec. 
337. 


How,  Pr.  (N.  Y.)  84.    Reviewed  in  iEtna 
Ins.  Co.  V.  Wheeler,  49  N.  Y.  616. 

Where  twoconnecting  railroads  are  under 
a  mutual  agreement  that  no  freight  shall  be 
consiflered  as  delivered  for  transportation 
fnjm  one  to  the  otlier  unless  the  freight  is 
prepaid,  or  guaranteed  by  indorsement  on 
the  way-bill,  one  of  them  cannot  relieve 
itself  from  liability  for  injury  to  freight  by 
placing  the  car  in  which  it  was  stowed  on  a 
track  used  in  common  by  both  railroads, 
and  notifying  the  through  railroad  thereof, 
without  payment  or  guarantee  of  payment 
of  the  freight.  Palmer  v.  Chicago,  B.  &» 
Q.  A".  Co.,  35  A>n.  (&*  Enjr.  A'.  Cas.  629,  56 
Conn.  137,  6  TV.  Eng.  Rep.  470,  13  All.  Rep. 
818. 

As  to  the  delivery  of  peaclies  to  a  con- 
necting company  at  the  connection  of  their 
routes  by  the  defendants,  under  the  sepa- 
rate arrangements  made  with  the  two  com- 
panies for  the  purpose,  the  moment  the  cars 
of  the  defendants  reached  the  points  of 
connection  between  the  two  companies  and 
the  engine  was  detached  or  cut  loose  from 
the  train,  the  delivery  of  them  was  com- 
plete, and  the  defendants'  duty  ended  and 
the  duties  and  responsibilities  of  the  con- 
necting company  commenced  and  continued 
until  they  had  delivered  them  at  their 
proper  point  of  delivery  in  Jersey  City,  and 
the  defendants  are  in  no  respect  whatever 
liable  or  responsible  for  any  loss  or  damage 
which  the  plaintiff  may  have  sustained  by 
reason  of  the  misconduct,  negligence,  or 
default  of  that  or  any  other  company  con- 
cerned after  that  in  the  transportation  and 
delivery  of  them.  Truax  v.  Philadelphia, 
W.  &^  B.  R.  Co.,  3  HoHst.  (Del.)  233. 

Where  a  railroad  company  accepts  goods 
to  be  shipped  to  a  point  beyond  the  ter- 
minus of  its  line,  it  is  bound  to  convey 
them  to  such  terminus  with  safety  and  dis- 
patch, and  to  deliver  them  within  a  reason- 
able time  to  some  other  carrier  at  that  point, 
to  be  transported  to  their  destination.  Such 
delivery  may  be  made  by  a  transfer  of  the 
goods  to  a  car  of  the  subsequent  carrier,  or 
by  the  delivery  of  the  car  itself  containing 
the  goods,  in  good  order,  to  the  subsequent 
carrier.  To  deliver  the  car  in  bad  order  is 
not  sufficient,  if  the  subsequent  carrier  re- 
fuses to  receive  it ;  iind  to  delay  the  car 
containing  the  goods  for  repairs,  before  de- 
livery, renders  the  company  liable  for  dam- 
ages caused  by  such  delay.  Hexvett  v. 
Chicago,  B.  «&-  Q.  R.  Co.,  18  Am.  &*  Eng.  R, 
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Ciis.    56.S,    63    /ojua   611,    19   jV.     11^.   A'i/>. 
71J0. 

Coitoii  was  slii[)(K;il  to  pass  over  two 
roads.  Tlic  first  road  carried  it  to  ihe  end 
of  its  line  on  open  cars  and  placed  it  on  a 
side-track  wiiicli  belonged  to  the  second 
road,  but  wliicii  was  used  by  various  con- 
necting lines,  and  while  on  the  side-track  it 
was  burned.  The  question  was  as  to  which 
road  was  liable,  there  being  a  dispute  as  to 
what  constituted  a  delivery  by  one  road  to 
the  otiier ;  but  there  was  a  preponderance 
of  evidence  tending  10  show  that  the  de- 
livery was  not  regarded  as  comiilete  till  the 
car  containing  the  freight  was  delivered  at 
the  platform  of  the  receiving  road  and  the 
freight  examined  and  checked  off  by  a  bill 
of  lading  by  a  clerk  of  the  receiving  road. 
J/M,  sufficient  to  render  the  first  carrier 
liable  for  the  loss.  Kentucky  M.  &>  F.  Ins. 
Co.  V.  Western  &>  A.  A'.  Co.,  8  naxt.{Tenn.) 
268. 

(11  f>.  Under  South  Carofinu  stat- 
ute—The act  (Gen.  St.  So.  Car.  §  1513) 
which  provides  that  an  initial  railroad  com- 
pany may  discharge  itself  from  liability  for 
the  loss  of  through  freight  transported 
"over  its  own  and  connecting  roads  "  only 
by  producing  "a  receipt  in  writing"  for 
such  freight"  from  the  corporation  10  whom 
it  was  its  duty  to  delver  said  articles  in  the 
regular  course  of  transportation"  should  be 
construed  liberally;  and,  so  construed,  it  re- 
quires the  initial  railway  company  to  pro- 
duce the  proper  receipt  from  "a  steamship 
ccJmpany  "  to  whom  the  freight  was  deliv- 
ered as  the  next  connecting  line  of  trans- 
portation ;  especially  so  when  the  bill  of 
lading  provides  that  the  initial  company 
shall  be  released  when  the  freight  is  "de- 
livered to  connecting  railroads  or  steamship 
lines  by  which  it  is  to  be  carricfl  to  its  des- 
tination." Miller  v.  Sout/t  Carolina  N.  Co., 
33  So.  Car.  359,  II  S.  E.  Rep.  1093. 

But  this  requirement  of  the  statute  was 
not  so  free  from  doubt  as  to  charge  the  ini- 
tial road  with  "wilful  failure  or  refusal  "  to 
furnish  such  proper  receipt,  where  in  reply 
to  a  demand  from  the  consignor  for  a  re- 
ceipt from  the  corporation  to  which  the 
goods  were  delivered,  it  procured  and  fur- 
nished the  receipt  only  of  the  railroad  com- 
pany to  which  the  intermediate  steamboat 
carrier  had  made  delivery.  And  there  hav- 
ing been  no  such  "  wilful  failure  or  refusal," 
the  initial  company  when  sued  for  these 
goods  could  produce  at  the  trial  in  its  de- 


fense the  receipt  of  the  steamship  company. 
Miller  v.  South  Carolina  A'.  Co.,  33  So.  Car. 
359,  II  .v.  K.  Rep.  1093. 

Any  written  acknowledgment  which  iden- 
tilies  the  goods  and  admits  their  delivery 
by  the  initiiil  road  is  a  suH'ici' iit  "  receipt 
in  writing"  under  this  statute.  Miller  v. 
Soulli  Carolina  R.  Co.,  33  So.  Car.  359,  1 1 
S.  E.  Rep.  1093. 

OUO.  WIhui  liability  ccaHON  upon 
uiiloailiiitf.— Goods  were  delivered  to  a 
railroad  company  for  a  point  beyond  its 
line  and  a  receipt  given  reciting  tliat  "  the 
responsibility  of  the  company  is  to  termi- 
nate when  the  goods  are  unloaded  from  the 
cars  and  that  goods  intended  for  all-rail 
must  be  marked  '  through  by  rail,'  and 
river  goods  via  W.  or  F.  must  be  marked 
on  this  ticket."  Held,  that  the  responsi- 
bility of  the  company  ceased  upon  the  un- 
loading of  the  cars  at  the  terminus  of  its 
road,  the  provision  that  the  goods  might  in 
certain  contingencies  be  transported  part  of 
the  distance  by  boat  forbidding  that  the 
words  "  unloading  of  the  cars,"  could  mean 
unloading  them  at  the  place  of  destination. 
McCann  v.  Baltimore  &*  O.  R.  Co.,  20  Mil. 
202. 

<(21.  Liability  while  nwaitint;  de- 
livery to  next  earrier— Ilijflit  to  wan> 
liouMe. — The  common-law  liability  of  any 
one  carrier  of  through  goods  continues  un- 
til it  has  carried  the  goods  and  safely  deliv- 
ered them  to  the  next  connecting  carrier; 
and  if  they  are  placed  in  a  depot  while 
awaiting  such  delivery,  it  still  remains  lia- 
ble as  common  carrier.  Petersen  v.  Case,  18 
Am.  &^En^.  R.  Cas.  578,  21  Fed.  Rep.  885.— 
Distinguishing  Helliwell  v.  Grand  Trunk 
R.  Co.,  10  Biss.  (U.  S.)  170.  Following 
Michigan  C.  R.  Co.  v.  Mineral  Springs  Mfg. 
Co.,  16  Wall.  (U.  S.)  318. 

Storing  in  a  warehouse  is  not  enough, 
and  until  they  are  delivered  or  an  attempt 
made  to  deliver  them,  or  at  least  notice 
given  of  their  arrival,  the  first  carrier  is  not 
relieved  from  liability  tliough  the  goods  be 
destroyed  by  the  act  of  God.  Dunson  v.  Ne^v 
York  C.  R.Co.,  3  Lans.  (N.  Y.)  265.— Fol- 
lowing McDonald  v.  Western  R.  Corp.,  34 
N.  Y.  497. 

If  the  first  carrier  stores  the  freight  in  a 
warehouse  of  its  own,  where  the  other  is  in 
the  hai)it  of  taking  it  at  iis  convenience,  and 
the  freight  while  so  stored  is  destroyed,  the 
first  carrier  is  answerable  for  its  value. 
Condon  v.  Marquette,  H.  <S-  O.  R.  Co.,  18 
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Ant.  ^-  Eiig.  A'.  Cas.  574,  55  Af/c/i.  218,  21  A'. 

;/'.  /up.  331, 54  /;///.  AV/».  367.— guoTiNG 

McDonald  v.  Western  K.  Corp.,  34  N.  Y. 
497;  Ladue  v.  Grillith,  25  N.  Y.  364.— Al'- 
I'KOVKU  IN  BennittT/,  Missouri  I'ac.  K.  Co., 
46  Mo.  Ajjp.  656. 

Hut  if  there  be  no  means  of  tran.sporta- 
tion  beyond  his  line,  his  liability  ceases  by 
delivering  the  goods  to  a  wharfinger  at  the 
end  of  his  route,  unless  there  be  some  usage 
otherwise.    Hermann  v.  Goodrich,  21   Wis. 

If  the  initial  carrier  of  through  goods  car- 
ries them  to  the  end  of  its  line  and  gives 
notice  to  the  next  connecting  carrier,  who 
fails  to  receive  them,  the  former  carrier 
may  after  a  reasonable  time  place  them  in  a 
warehouse,  after  which  it  will  only  be  liable 
as  warehouseman.  Wood  v.  Milwaukee  &» 
S/.  P.  R.  Co.,  27  Wis.  541,  2  Am.  Ky.  Refi 
342. — Al'I'ROVKU    IN    Bennitt    v.    Missf)Uti 

\\\C.  R.  Co.,  46  Mo.  App.  656.      OVKRRULKO 

IN  Conkey  v.  Milwaukee  &  St.  P.  K.  Co., 
31  Wis.  619. 

Although  the  connecting  carrier  refiises 
or  unreasonably  delays  to  receive  the  goods, 
the  first  earlier  will  still  hold  them  a?  car- 
rier until,  by  warehousing  them  or  jther- 
wisc,  he  does  some  unequivocal  act  indica- 
tive of  a  pur])ose  to  change  his  off  ce  from 
tliat(jf  a  carrier  for  transportaiicjn  to  a  mere 
custodian  for  safe-keeping.  Bemtitt  \.  Mis- 
souri J'ac.  R.  Co.,  46  Mo.  App.  656.— Ap- 
proving McDonald  ?'.  Western  R.  Corp.,  34 
N.  Y.  497;  Mills  V.  Michigan  C.  R.  Co.,  45 
N.  Y.  622;  Hooper  7>.  Chicago  &  N.  W.  R. 
Co.,  27  Wis.  92;  Wood  V.  Mil.vaukee  &  St. 
P.  R.  Co.,  27  Wis.  552;  Conk(y  v.  Milwau- 
kee cSl'  St.  P.  R.  Co.,  31  Wis.  6 '9;  Michigan 
C.  R.  Co.  V.  Minerui  Springs  Mfg.  Co.,  16 
Wall.  (U.  S  )  318;  Condon  v.  Maiquctte  H. 
&  ().  R.  Co.,  55  Mich.  221. 

It  was  the  custom  of  a  railroad  to  carry 
goods  to  the  end  of  its  line  and  there  deliver 
to  a  warehouseman,  who  in  turn  delivered 
to  a  steamboat  line  for  further  carriage. 
Cotton  was  shipped,  and  while  in  the  ware- 
house was  destroyed  by  fire.  Held,  that 
the  railroad  company  could  .lot  contract 
with  the  warehouseman  so  as  to  relieve  him 
from  his  own  negligence;  and  if  there  was 
an  unreasonable  delay  in  forwarding  the 
cotton,  and  it  was  exposed  to  fire,  he  was 
liable  to  the  shipper;  but  not  if  he  did 
not  know  of  such  exposure,  and  there  was 
no  unreasonable  delay.     Merchants'  Wharf - 


boat  Assoc,  v.  Wood,  64  Mi.'s.  661,  2  So.  Rep, 
76. 

<122.  Hccoiid  carrier  lias  »  rouNoii- 
abh'  liiiiv  ill  wliicl'.  to  reccivt'.— The 

liability  of  one  cariiur  of  through  goods 
continues  until  they  arc  carried  to  the  end 
of  its  line  and  for  a  reasonable  lime  there- 
after for  the  next  carrier  to  receive  them. 
Wood  V.  Milwaukee  &^  St.  /'.  A'.  Co.,  27 
Wis.  541,  2  .'//;/.  Ry.Rep.  342.— Foi.l.owiNO 
Wood  V.  Crocker,  18  Wis.  345.  Rkvikw- 
INO  Lawrence  v.  Winona  &  St.  P.  R.  Co.,  1 5 
Minn.  390.  — Approvkd  in  Dunham  v.  Hf)s- 
ton  k  A.  R.  Co.,  46  Hun  (N.  Y.)  245,  11  N. 
Y.  S.  R.  472. 

The  "  reasonable  time  "  during  which  the 
initia'  carrier's  liability  continues  at  theend 
of  its  route  for  the  next  carrier  to  receive 
che  goods  nieans  the  earliest  practicable 
time  after  the  initial  carrier  is  ready  to  de- 
liver them  ;  and  such  time  is  not  to  be 
measured  by  any  pecidiar  circumstances  in 
the  situation  or  condition  of  the  next  car- 
rier, rendering  necessary  for  its  convenience 
that  a  longer  lime  should  be  given.  Wood 
v.  Milwaukee  &>  Si.  P.  R.  Co.,  27  Wis.  541, 
2  Am.  Ry.  Rep.  342. 

WIW.  Oblit^atioii  to  transfer  <»v<>r 
branch  track  coiiiiectiiij;  roads.— 
When  a  railroad  company  or  other  common 
carrier  receives  goods  consigned  beyond  the 
terminus  of  its  own  road,  under  an  agree- 
ment to  deliver  them  to  a  connecting  line, 
the  contract  imposes  not  only  the  duly  to 
carry  safely  over  its  own  road  but  also  to 
safely  deliver  to  the  next  connecting  car- 
rier. Alabama  G.  S.  R.  Co.  v.  Thomas,  89 
Ala.  294,  7  So.  Rep.  762. 

The  liability  of  the  first  carrier  in  such 
case  does  not  necessarily  terminate  with 
the  arrival  of  the  goods  at  its  own  terminal 
depot  when  there  is  a  further  duty  to  carry 
cii-i  goods  over  an  intermediate  slioit  line 
bt.rvvecn  its  own  terminal  depot  and  the 
other  connecting  road,  especially  when  the 
intermediate  short  line  is  a  part  of  its  own 
road.  Alabama  G.  S.  R.  Co.  v.  Thomas,  89 
Ala.  294,  7  So.  Rep.  762. 

A  railroad  company  having  safely  carried 
goods  to  their  place  of  destination,  where 
the  freight  charges  were  paid  by  the  con- 
signee after  inspection  of  the  goods,  its  lia- 
bility as  a  common  carrier  is  terminated, 
and  it  is  under  no  obligation  to  transfer 
them  to  another  carrier  in  the  city  for  ulti- 
mate   delivery    to    the    consignee    at    bis 
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place  of  ljusiiicss,  uiik'ss  a  vi'lid  usa^e  or 
custom  to  tlial  clTcct  is  jjnjvcd.  Mclliourne 
V.  l.oiiisvilii'  vj~»  A'.  J\\  Co.,  88  ///,/,  443,  6  So, 
Ktp.  762.— DlsiiNcuisiiiNO  Alaliaina  U.  S. 
R.  Co.  V.  Mt.  Vltiioii  Co.,  84  Ala.  173; 
London  &  N.  VV.  U.  Co.  v.  Harilcil,  7  II.  & 
N.  400. 

An  ajjrccment  by  the  railroad  company, 
after  tlic  floods  have  been  safely  carried  to 
tlieir  destination,  to  transfer  them  to  an- 
other carrier,  for  convenient  ultimate  de- 
livery at  the  consignee's  place  <jf  business 
in  the  city,  is  nudtim  pactum,  and  imposes 
no  obligation  to  do  so  ;  yet  if  it  ent';rs  on 
the  performance  of  such  aj^reement,  and 
performs  it  so  iiej;lij;ently  that  the  goods  are 
thereby  lost  or  injured,  as  by  the  failure  to 
give  notice  to  the  transferee  in  pursuance 
of  a  custom  or  usage  between  them,  it  is 
liable  for  the  loss  or  injury  as  a  bailee  with- 
out rewartl.  Mclboiirnc  v.  Louisville  Sr*  N, 
R.  Co.,  88  ^11,1.  44J,  6  .V,;.  A\p.  762. 

3.    Kif^lits,  Piitits,  and  Lia/>iliii,'s  of  Second 
or  Inlerincdiate  Ca/r:,  >s. 

<lii4.  Ci<'ii«*nill.v.— A  second  carrier  is 
not  liable  for  damages  to  goods  carried 
while  in  the  hands  of  the  first  carrier,  unless 
urxlcr  the  terms  of  llic  bill  of  lading  the 
first  carrier  would  be  liable;  i.  c.,  the  second 
carrier  will  not  be  liable  unless  it  has 
recourse  upon  the  first  carrier,  luisl  7'en/i,, 
V.  &^  (/.  A'.  Co.  V.  Il'rii;///,  76  0\i.  532. 

The  owners  of  goorls  delivered  to  an  ex- 
press and  forwarding  line  are  bound  by  any 
contract  in  force  between  such  forwarders 
and  the  common  carriers  whom  they  cm- 
ploy.  Such  owners,  iherefcjrc,  cannot  main- 
tain any  action  against  such  carriers,  except 
such  as  could  have  l)een  maintained  by  the 
forwarders.  Stoddard  v.  I.oii};  Island  /i'. 
Co.,  5  Sa/idf.  (N.  V.)  180. — Following 
New  Jersey  S.  Nav.  Co.  ?'.  Merchants'  Hank, 
6  How.  (U.  S.)  344.— CRiricisi',])  in  Lamb  7\ 
Camden  &  A.  R.  &  T.  Co.,  2  Daly  (N.  Y.) 

454- 

The  mere  receiving  and  forwarding  freight 
delivered  from  a  connecting  line  of  railway 
is  not  evidence  of  a  ratification  of  a  through- 
freight  contract  made  by  the  railway  com- 
pany receiving  tlie  property  from  the  ship- 
per. The  law  compels  such  acts.  Ft.  Worth 
6-  D.  C.  K.  Co.  v.  Williams,  42  Am.  ^^  Enjr. 
R.  Cas.  464,  77  Tex.  121,  13  .S'.    W.  Rep.  637. 

025.  When  liability  betfiiis.— As  be- 
tween connecting  carriers,  the  liability  of 
second  carrier  does  not   commence  until 


that  of  the  first  terminates,  which  is  upon 
a  complete  delivery  to  the  second  carrier; 
and,  in  case  of  a  shipment  of  a  considerable 
(juantity  of  goods,  the  liabilitv  of  the  first 
carrier  is  not  ended  until  the  whole  of  them 
are  delivered  to  the  second  carrier.  Gass  v. 
iW'w  York,  /'.  (^  /)'.  A".  Co.,  99  Mass,  220. — 
Ai'i'RuviNc;  Darling  %i.  Hoston  it  W.  R.  Co., 
II  Allen  (Mass.)  295.  Distincuisiiini; 
Fitchbiirg  &  VV.  R.  Co.  v,  llanna,  6  Gray 
(Mass.)  539;  Chami)ion  v.  Hostwick,  18 
Wend.  (N.  Y.)  176.— Imjllowku  in  Nashua 
Lock  Co.  V,  Worcester  &  N.  R.  Co.,  48  N. 
IL  339.  Rkvikwk.I)  in  Gray  v,  Jackson,  51 
N.  II.  9. —  I'annatta  v.  Central  N.  Co.,  154 
J'a,  St.  26.!,  26  All,  Rep.  384.-  yuoiiNi; 
Spisak  V.  Baltimore  &  O.  R.Co,,  152  Pa.  St. 
283. 

Where  there  is  an  at; leement  between  two 
common  canieis,  operating  connecting 
lines,  for  the  carriage  of  freight  over  Imth 
routes  at  an  agreed  price,  to  be  divided  be- 
twien  them,  and  where  they  have,  at  the 
point  of  connection,  a  warehouse  used  in 
common  for  the  transfer  of  freight  from 
one  line  to  the  other,  the  expenses  of  hand- 
ling being  paid  in  common,  a  delivery  of 
freight  at  the  warehouse  by  one  carrier 
d(!Stined  to  pass  over  the  line  of  the  oilier, 
with  notice  to  the  latter  of  its  arrival  and 
ultimate  destination,  places  it  in  the  [losscs- 
sion  of  the  latter  and  imposes  ujjon  him 
the  duties  and  liabilities  of  a  common  car- 
rier in  reference  thereto.  AUtna  Ins,  Co,  v. 
W/ieeler,  49  A.  Y,  616,  3  Am.  Ry.  Rep.  390  ; 
affirminir  5  I.am.  480.— Rkvi  i:\vi N(;  Co\  le 
7'.  Western  R.  Co.,  47  Barb.  (N.  Y.)  152; 
Converse  ?'.  Norwich  &  N.  Y.  Transp.  Co., 
33  Conn.  166. 

«J2«.  Notice  by  first  oarrier-I>iily 
to  rtHM'ive  (;oo(l.s  in  r<'asoiial>]e  time 
after  ii(»tie(>. — Where  goods  are  received 
by  a  carrier  for  transportation,  marked  for 
a  destination  beyond  the  terminus  of  such 
carrier's  route,  the  notice  tf)  the  next  car- 
rier of  their  arrival  and  readiness  for  deliv- 
ery need  not  be  actually  brought  home  to 
the  knowledge  of  such  next  carrier ;  but 
where  the  uniform  custom  of  doing  business 
between  them  was  for  the  first  carrier  to 
deposit  such  notice  in  a  special  box  in  its 
own  depot,  to  which  the  next  carrier  had 
constant  access  and  was  accustomed  to  look 
for  notices,  such  deposit  is  sufficient.  Mills 
V.  Michigan  C,  R.  Co.,  45  A^.  Y.  622. — Ai'- 
PROVKi)  IN  Bennitt  v.  Missouri  Pac.  R.  Co., 
46  Mo.  App.  656.     Followed  in  Shelton 
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V,  Merchants'  Dispatch  Transp.  Co.,  59 
N.  Y.  258. 

Hut,  in  addition  to  liie  giving  of  notico  of 
nirivai  to  the  carrier  next  in  the  line,  a 
riiisoiiable  time  must  elapse  for  him  to  take 
awav,  and  on  his  negiecl  lo  do  so  a  storage 
must  i)e  made,  or  some  act,  indicating  a  re- 
nunciation of  the  relation  of  carrier,  he  done 
by  the  first  carrier,  to  relieve  iiim  from  a 
common  carrier's  liability.  And  where  the 
thst  carrier  was  a  railroad  company  and  the 
ne.xt  a  propeller  line  on  the  great  lakes,  and 
it  was  the  custom  to  ship  the  goods  by  the 
first  vessel  of  the  line  that  could  take  them 
after  their  arrival  al  the  railroad  terminus — 
/u/{f,  that  the  reasonable  time  which  must 
elapse  after  notice  did  not  expire  until  a 
vessel  which,  111  the  ordinary  course  of 
business,  could  receive  the  goods  had  failed 
to  do  so.  /1///A  v.  Michigan  C.  A".  Co.,  45 
A^.  )'.  622. 

(tti7.  Surtl<'l<MU'.v  "f  dHlvory  to.— 
Cnnsi<lcriiig  the  fact  that  freight  cars  of  one 
road  are  constantly  being  used  by  others, 
mere  proof  that  the  initial  carrier  delivered 
goods  into  the  car  of  the  second  carrier  is 
not  sufTicient  to  establish  delivery  and  notice 
to  it  that  they  were  to  be  carried  over  the 
second  road.  Patten  v.  Union  Pac.  A'.  Co., 
29  Fed.  Rep.  590. 

The  fact  that  a  railroad  company  receiv- 
ing cotton  for  shipment  put  the  car  upon 
the  side-tr.ick  of  defendant  railroad  com- 
pany, according  to  the  custom  existing  be- 
tween the  two  com|)aiiies  and  an  agreement 
for  the  shipment  of  freight  over  each 
other's  road,  and  that  defendant's  agent  re- 
ported the  car  to  the  car  accountant,  docs 
not  raise  a  presumption  that  defendant 
accepted  the  car  as  a  carrier,  where  it  is  not 
shown  that  it  had  received  any  shipping 
directions  from  the  other  company,  or  that 
it  knew  the  consignee  or  the  destination  of 
the  car.  Alabama  G.  S.  A'.  Co.  v.  Aft.  Ver- 
non Co.,  35  Am.  &*  Eng.  R.  Cas.  657,  84  A/a. 
173,  4  Si>.  Rep.  356.— Distinguished  in 
Melbourne  v.  Louisville  &  N.  R.  Co.,  88 
Ala.  443,  6  So.  Rep.  762. 

«28.  WluMi  liable  for  loss  or  injury 
on  its  own  road.— Where  goods  are 
shipped  to  be  transported  over  several  lines 
of  connecting  carriers,  the  particular  carrier 
in  whose  hands  they  are  lost  or  injured  is 
liable  to  the  owner  for  such  loss  or  injury. 
Conkey  v.  Milwaukee  6f*  St.  P.  R.  Co.,  31 
Wis.  619,  2  Am.  Ry.  Rep.  353.— OVERRUL- 
ING Wood  V.  Milwaukee  &  St.  P.  R.  Co., 


27  Wis,  541.  (^)i;i»TiN(i  iM'nnci  .-'.  Hullalo 
k  S.  L.  R.  Co.,  44  N.  Y.  505.-  Knvxi'Us  v. 
Pittshirg/i,  J't.  ir.  ii~  C.  R.  Co.,  4  Hiss, 
(U.  S.)  466.  International  &>  U.  A'.  A'.  Co. 
v.  Tisiiale,  74  Tex.  8,  1 1  S.  VI'.  Rep.  900.— 
LlMiri'iJ  IN  Missouri  Pac.  W.Co.v.  Kdwards, 
78  Ti'x.  307. 

W  u  re  freight  is  carried  over  connecting 
riiilroa<ls,  i-ach  road  is  liable  for  loss  or  in- 
jury occurring  thrnugh  its  own  negligence, 
even  although  the  first  (  arrier  may  also  by 
express  contract  have  assumed  a  responsi- 
bility for  losses  occurring  on  the  lines  of 
succeeding  carriers.  Aigen  v,  Iloston  &^  M, 
R.  Co.,  6  ///;/.  ti^  Kng.  R.  Cas.  426,  133 
Mass.  423.  Johnson  v.  East  Venn.,  V.  &*  (!. 
R.  Co.,  90  Ga.  810,  17  .s'.  E.  Rep.  121.-  D I. s- 
TINGUISHlNti  Southi  .  11  Exp.  Co.  7'.  Shea,  38 
Ga.  519;  Moslier  71.  Southern  Kx]).  Co.,  38 
^'>'  37-  yuoTiNG  Cohen  v.  Southern  lixp. 
Co.,  53  Ga.  128. 

The  remedy  of  the  owner  of  goods  is  not 
limited  lo  an  action  against  the  carrier 
with  whom  he  contracted,  but  he  may  sue 
the  particular  carrier  in  whose  custody  and 
by  whose  negligence  the  property  was  lost 
or  injured,  in  which  case  the  action  is  not 
upon  the  contract,  but  upon  the  obligation 
and  duty  which  that  carrier  assumed  frf)m 
the  public  tutture  of  his  employment,  and 
thiough  the  omission  or  neglect  of  which 
tiie  injury  is  presumed  to  have  occurred, 
unless  he  shows  tliat  it  arose  from  the  act 
C'f  God  or  the  public  enemy.  Lamb  v. 
Camden  &•  A.  R.  6^  T.  Co.,  2  Daly  U\\  J'.) 
454.  Barter  v.  Wheeler,  49  A'. //.  9.— Al'- 
TROVINO  New  Jersey  S.  Nav.  Co.  i>.  Mer- 
chants'Bank,  6  How.  (U.S.)  344.  DisAl'- 
PROViNf;  Muschamp  v.  Lancaster  Si  V.  J.  K. 
Co.,  8  M  cSj  W.  421.  P:xpi.ainin(;  Van 
Santvoord  v.  St.  John,  6  Hill  (N.  Y.)  157. 
Reviewing  Bradford  v.  South  Carolina  R. 
Co.,  7  Rich.  (So.  Car.)  201  ;  Nashua  Lock 
Co.  V.  Worcester  &  N.  R.  Co.,  48  N.  H.  339 ; 
Bostwick  71.  Champion,  ii  Wend.  (N.  Y.) 
575;  Fairchild  v.  Slocum,  19  Wend.  (N.  Y.) 
329;  Hart  V.  Rensselaer  &  S.  R.  Co.,  8 
N.  Y.  37  ;  Smith  v.  New  York  C.  R.  Co.,  43 
Barb.  (N.  Y.)  225. 

An  intermediate  carrier  not  a  party  to 
the  original  shipping  contract  is  liable,  it 
seems,  only  as  an  ordinary  carrier  for  loss 
or  damage  arising  while  the  goods  are  in 
his  possession.  This  gives  the  owner  his 
election,  in  case  of  loss  or  damage,  to  sue 
the  carrier  with  whom  the  original  under- 
taking was  entered  into,  or  the  particular 
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carrier  in  whose  hands  the  loss  or  injury 
occurred.  Smit/t  v.  A'eiv  York  C.  /C.  Co., 
43  Bard.  (N.  V.)  225;  affirmed  in  41  N.  Y. 
620. 

U20.  When  liable  as  eoninion 
carrier. — Public  policy  in  this  country  of 
loiig  routes  and  frequent  transshipment  for- 
bids any  intendment  wliich  would  favor  an 
intermediate  carrier  in  divesting  himself  of 
that  character  and  assuming  the  more 
limited  responsibility  of  a  forwarder.  Ladue 
V.  Griffith,  25  N.  Y.  364 — Foi.LOWKD  in 
Lamb  v.  Camden  &  A.  R.  &  T.  Co.,  2  Daly 
(N.Y.)  454.  Quoted  in  Condon  i/.  Mar- 
quette, H.&  O.  R.  Co.,  55  Mich.  218. 

The  fact  that  the  carrier  receiving  the 
goods  is  an  intermediate  carrier  and  not  the 
carrier  to  whom  the  goods  were  delivered 
does  not  alter  the  rule,  and  such  interme- 
diate carrier  is  liable  for  injuries  to  the 
goods  through  the  negligence  of  a  connect- 
ing line  to  which  they  were  subsequently 
delivered.  Beard  v.  St.  Louis,  A.  &^  T.  H. 
R.  Co.,  42  Am.  &>  Eiig.  K.  Cas.  509,  79  /owu 
527,  44  N.  IV.  Rep.  803. 

A  railroad  company  receiving  cars  from  a 
connecting  h'ne  of  road  for  transportation 
over  its  line  becomes,  in  tiie  absence  of  a 
special  contract,  a  common  carrier  of  such 
cars  as  well  as  of  the  freight  therein.  Pe- 
oria &>  P.  U.  R.  Co.  v.  United  States  Rolling 
Stock  Co.,  136  ///.  643,  27  N.  E.  Rep.  59; 
reversing  28  ///.  App.  79.— ADHERING  TO 
Peoria  &  P.  U.  R.  Co.  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  109  111.  135. 

630.  Liability  for  diverting  goods 
fVoin  ronte.  —  An  intermediate  carrier, 
one  of  several  connecting  roads,  maintained 
an  office  at  a  seaport  city  and  contracted 
for  a  through  carriage  of  goods.  In  accord- 
ance with  its  custom  when  goods  were 
shipped  over  the  first  carrier  from  the  point 
wiiere  it  maintained  the  office,  on  presen- 
tsition  of  a  bill  of  lading  from  such  carrier 
it  took  up  the  bill  of  lading  from  plaintiffs 
and  gave  a  through  bill  over  the  various 
connecting  lines.  Held,  that  it  was  liable 
where  the  goods  were  diverted  from  the 
regular  line  of  connecting  carriers  to  an- 
other and  were  lo?t,  in  the  absence  of  any- 
thing showing  that  the  miscarriage  of  the 
goods  was  under  circumstances  which  would 
relieve  it  from  liability.  Le  Sage  \.  Great 
Western  R.  Co.,  i  Daly  {N.   Y.^  306. 

631.  Liability  for  storing  without 
notice. — If  an  intermediate  carrier  stores 
goods  at  the  end  of  his  route,  without  no- 


tice to  the  connecting  carrier,  and  they  are 
destroyed  by  fire  while  in  his  warehouse,  he 
is  responsible  to  the  owner.  McDonald  \. 
Western  R.  Corp.,  34  A'.  F.  497.— Approved 
IN  Bennitt  v.  Missouri  Pac.  R.  Co.,  46  Mo. 
App.  656.  Followed  in  Irish  v.  Milwau- 
kee (S:  St.  P.  R.  Co.,  19  Minn.  376  (Gil.  323) ; 
Lamb  v.  Camden  &  A.  R.  &  T.  Co.,  2  Daly 
(N.  Y.)  454.  Not  followed  in  Eaton  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.,  12  Mo.  App. 
386.  Quoted  in  Condon  v.  Marquette,  H. 
&  O.  R.  Co.,  55  Mich.  218;  Nashua  Lock 
Co.  V.  Worcester*  N.  R.  Co., 48  N.  H.  339; 
Con  key  v.  Milwaukee  &  St.  P.  R.  Co.,  31 
Wis.  619.  Reviewed  in  Spears  v.  Spar- 
tanburg, U.  &  C.  R.  Co.,  II  So.  Car.  15S. 

632.  Liability  Mhile  goods  are 
held  awaiting  bills  from  preceding 
carrier— Back  charges.— If  an  arrange- 
ment or  course  of  business  exist  between 
two  railroad  companies  whose  roads  are 
upon  the  same  general  routes  but  do  not 
actually  connect  with  eacii  other,  by  which 
goods,  which  have  been  carried  to  the  ter- 
mination of  one  road  and  are  destined  to 
some  point  upon  or  beyond  the  line  of  the 
other,  are  delivered  to  the  second  company 
with  a  bill  of  the  expenses  already  incurred, 
from  which,  if  found  to  be  correct,  a  way- 
bill is  made  out,  the  second  company  are 
only  responsible  as  warehousemen,  and  not 
as  common  carriers,  for  goods  so  received 
and  stored  by  them,  until  the  delivery  vA 
the  bill  of  expense.  Jiidson  v.  Western  R. 
Co.,  4  Allen  (Mass.)  520.— Dl.siTNUUlSHED 
IN  Barter  ?'.  Wheeler,  49  N.  H.  9. 

The  questions  whether  the  sending  of 
way-bills  by  the  first  to  the  succeeding  car- 
rier did  not  put  upon  it  the  responsibility 
of  taking  charge  of  the  goods  and  of  secinir 
that  they  were  forwarded,  and  whether 
there  was  unreasonable  delay  on  its  pint 
— the  custom  of  sending  such  way-bills  on 
the  arrival  of  goods  at  the  terminus  of 
the  first  carrier  being  proved — are  for  the 
jury.  Livingston  v.  New  York  C.  &^  H.  R, 
R.  Co.,  76  JV.  K  631. 

When  goods  are  delivered  to  a  railroad 
company  by  a  connecting  railroad  company 
to  be  transported  to  the  owners,  and  the 
same  are  received  by  such  company  for  that 
purpose,  it  becomes  its  duty  to  send  them 
off  imme  lately ;  and  it  cannot  justify  the 
detention  of  the  goods  on  the  ground  that, 
by  its  regulations,  goods  received  from  a 
connecting  road  are  not  to  be  forwarded 
until  the  receipt  of  a  bill  of  back  charges. 
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and  tliat  no  such  bill  accompanied  the 
goods.  Michaels  v.  New  York  C.  R.  Co.,  30 
A'.  Y.  564.— Followed  in  Root  v.  Great 
Western  R.  Co.,  45  N.  Y.  S-A—Duti/iam  v. 
Boston  &•  M.  K.  Co.,  70  Me.  164.— Fol- 
lowing Michaels  7/.  New  York  C.  R.  Co., 
30  N.  Y.  564. 

Appellant  cannot  be  held  liable  for  delay 
which  was  caused  by  its  connecting  lines, 
in  the  absence  of  proof  of  negligence  on 
its  own  part.  But  if  appellant  wrongfully 
refused  to  receive  and  forward  appellee's 
goods  to  their  destinaiion  when  they  were 
tendered  to  it  at  St.  Louis,  thus  causing  the 
delay,  it  would  be  liable.  Missouri  Pac.  K. 
Co.  V.  IVeisman,  2  Tex.  Civ.  App.  86,  21  S. 
W.  Rep.  426.— Following  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Baird,  75  Tex.  256. 

Goods  were  shipped  to  pass  over  two 
roads.  The  second  road  received  them 
from  the  first,  but  held  them  for  some  time 
awaiting  the  settlement  of  certain  claims 
(or  back  charges  claimed  to  be  due  it  from 
the  first  road,  and  while  so  detained  they 
were  injured  by  an  unusual  and  extraordi- 
narily high  water.  Held,  that  it  was  negli- 
gent in  detaining  the  goods,  and  this  hav- 
ing contributed  to  the  injury,  the  carrier 
could  not  claim  the  exemption  that  the  law 
would  otherwise  have  given  where  a  loss 
occurs  from  such  cause.  Michaels  v.  New 
York  C.  R.  Co.,  30  N.  Y.  564. 

033.  When  not  liable.— If  fruit  trees 
and  shrubbery  are  destroyed  by  the  cold,  in 
the  hands  of  an  intermediate  carrier,  by 
reason  of  negligence  or  unreasonab!*?  delay, 
or  if,  by  such  delay  in  transportation  or  in 
delivering  to  the  next  carrier  in  the  line  the 
hitter  cannot,  by  reasonable  efforts,  transport 
and  deliver  before  they  are  destroyed  by 
cold  weather,  the  former  carrier  will  be  lia- 
ble for  the  loss.  Michigan  C.  R.  Co,  v. 
Curtis,  80  ///.  324. 

The  last  paragraph  of  section  9,  N.  Y.  act 
of  1847,  ch.  270,  relating  to  the  liability  of 
connecting  railroads,  doefc  not  apply  to  in- 
termediate railroads,  but  only  to  the  road 
which  first  receives  the  goods.  Root  v. 
Great  Western  R.  Co.,  45  A'^  Y.  524 ;  revers- 
int,^  2  Lans.  199. 

Where  goods  are  delivered  to  a  company 
to  be  shipped  over  its  road  and  another,  and 
are  prepaid,  the  remedy  of  the  shipper  fora 
failure  10  carry  the  goods  is  against  the  re- 
ceiving; company  and  not  the  second  car- 
rier, where  it  has  not,  at  the  time  of  the  in- 
jury, received  its  part  of  the  charges,  nor 


been  informed  of  the  reception  of  the  goods 
by  the  other  company.  Ra;  dall  v.  Rich- 
mond &^  D.  R.  Co.,  49  Am.  &*  Eng.  R.  Cas. 
74,  108  N.  Car.  612,  135.  E.  Rep.  137. 

In  the  absence  of  a  partnership  or  agency 
to  bind  one  another,  carriers  over  whose 
lines  freight  is  to  pass  are  but  the  agencies 
employed  by  the  co.itracting  carrier  receiv- 
ing the  freight  for  through  shipment  upon 
such  lines.  Ft.  Worth  &^  D.  C.  R.  Co.  v. 
Williams,  A,i  Am.  &*  Eng.  R.  Cas.  464,  jy 
Tex.  121,  13  .S".  W.  Rep.  637.— Following 
Gulf,  C.  &  "S.  F.  R.  Co.  V.  Baird,  75  Tex. 
256. 

Where  a  railway  company  accepts  goods 
to  be  carried  to  a  station  off  its  line  and  on 
the  line  of  anotlier  company,  and  accepts 
the  freight  charges  for  the  whole  distance, 
an  action  will  not  lie  against  a  connecting 
company  to  recover  compensation  for  the 
loss  of  the  goods  by  fire  while  on  its  line. 
Bristol  &*  E.  R.  Co.  v.  Collins,  7  H.  L.  Cas. 
194,  'ijur.  N.  S.  1367,  29  L.  J.  Ex.  41. 

034.  Iiinbility  for  unnvoidnblc  de- 
lay.— in  case  of  a  through  shipment  of 
goods,  where  an  interruption  of  an  extraor- 
dinary nature,  such  as  storms,  floods,  earth- 
quake, or  war,  renders  it  impossible  to  send 
the  goods  forward,  or  makes  considerable 
delay  in  the  transportation  necessary,  the 
carrier  in  whose  hands  the  goods  are  may 
give  the  owner  or  consignee  immediate 
notice  and  thus  absolve  himself  from  lia- 
bility as  a  carrier.  Conkey  v.  Milwaukee  &^ 
St.  P.  R.  Co.,  31  Wis.  619,  2  ,/;;/.  Ry.  Rep. 
3S3 — Applied  in  Pf  rcrsen  v.  Case,  18  Am. 
&  Eng.  R.  Cas.  578,  21  Fed.  Rep.  885.  Ap- 
proved IN  Bennittz'.  Missouri  Pac.  R.  Co., 
46  Mo.  App.  656. 

035.  Liability  for  refimingto  rarry. 
— The  wrongful  refusal  of  a  connecting  com- 
pany to  accept  freight  when  tendered  does 
not  justify  the  shipper  in  abandoning  his 
property  or  leaving  it  exposed  to  the  rain 
and  mud  ;  but  he  can  recover  from  the  car- 
rier the  reasonable  expense  incurred  in 
caring  for  the  property,  together  with  the 
damages  resulting  from  the  delay.  St. 
Louis,  A.  &^  T.  R.  Co.  v.  A'eel,  55  Am.  &^ 
Eng.  R.  Cas.  428,  56  Ark.  279,  19  S.  W. 
Rep.  963. 

In  the  absence  of  any  contract  between 
connecting  roads,  one  cannot  maintain  an 
action  against  the  other  for  refusing  to  re- 
ceive goods  carried  by  the  first  and  oflTered 
to  the  second  for  carriage  over  its  road, 
simply  because  the  owner  of  the  goods  has 
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contracted  with  the  first  road  for  a  through 
shipment.  IVtlininglon,  C.  &*  A.  R.  Co.  v. 
Greenville  Sf  C.  A'.  Co.,  9  So.  Car.  325. 

A  way-bill  of  iron  rails,  to  be  transported 
over  several  successive  lines  of  transporta- 
tion by  railroad,  made  out  by  the  agents  of 
the  first  line  in  this  form— "  Way-bill  of 
merchandise  trans()orted  by  the  F.  R.  R. 
from  C.  to  B.,  Nov.  27,  1852  (Consignees) 
Ogdensburg  R.  R.  (Description  of  articles) 
mils,  part  lot,"  is  sufficient  to  show  to  the 
intermediate  carriers  that  the  mils  are  to  be 
carried  and  delivered  to  the  Ogdensburg 
Railroad  at  B.,  and  to  exonerate  the  first 
carrier  from  liability,  although  the  rails  are 
detained  and  used  by  one  of  the  intermedi- 
ate railroad  companies,  which  at  the  same 
time  is  receiving  other  similar  rails  over 
the  same  route  for  its  own  use.  Northern 
K.  Co.  V.  Fitchburg  R.  Co.,  6  Allen  (Alass.) 
254. 

636.  When  liability  ceases.— In  the 
absence  of  any  special  agreement  or  custom 
which  enters  into  the  contract,  where  goods 
are  delivered  to  a  common  carrier  for  trans- 
portation directed  to  a  point  between  the 
terminus  of  his  route,  between  which  and 
the  place  of  destination  of  the  goods  there 
are  other  succeeding  connecting  lines  of 
transportation  by  common  carriers,  the  in- 
terniediate  carrier  is  bound  to  transport  the 
goods  safely  to  the  end  of  his  route  and  de- 
liver them  to  the  next  carrier  on  the  route 
beyond,  and  in  such  case  lie  is  not  relieved 
from  his  liabili'v  as  insurer  of  the  goods  by 
simply  unloading  the  ,2[oods  at  the  end  of 
his  route  and  storing  tliem  in  a  warehouse, 
without  delivery  or  notice,  or  any  attempt  to 
deliver  to  the  next  carrier,  /r/'s/i  v.  Al/lwau- 
kec  &*  St.  P.  R.  Co..  19  Minn.  376  (6"/7.  323) 
igAm.  Ry.Rcp.  89. — DISTINGUISHING  Gar- 
side  7'.  Trent  Nav.  Co.,4T.  R.  581.  Fol- 
lowing McDonald  v.  Western  R.  Corp.,  34 
N.  Y.  497.  yuoTiNG  Lawrence  v.  Winona 
&  St.  P.  R.  Co.,  15  Minn.  390  (Gil.  313). 

The  liability  fixed  by  Ga.  Code.  §  2084 
applies  where  goods  pass  over  all  the  lines 
on  the  same  car,  or  are  at  an"  terminal 
point  transferred  or  loaded  from  the  car  of 
one  line  to  that  of  another;  a.id  it  makes 
no  ditleience  whether  the  goods  go  all  the 
way  on  the  same  bill  of  ladug  or  whether 
new  ones  are  substituted.  Central  R.  Co.  v. 
Rogers,  66  Ga.  251. 

Where  an  intermediate  carrier  receives 
goods  from  a  preceding  one  for  a  destina- 
tion beyond  its  line,  in  the  absence  of  an 


express  contract  to  carry  to  the  pl.-'ce  of 
destination  its  full  duty  is  discharged  by 
carrying  to  the  end  ol  its  line  and  there  de- 
livering to  a  responsible  carriei  for  further 
transportation,  and  giving  to  such  connect- 
ing carrier  proper  instructions  as  to  the 
further  carriage ;  and  in  the  absence  of  evi- 
dence to  the  contrary  it  will  be  presumed 
that  such  instructions  were  given.  Hemp- 
stead V.  New  York  C.  R.  Co.,  28  Barb.  (A'. 
F.)  485.— Reviewed  in  Gray  v.  Jackson,  51 
N.  H.  9. 

Where  goods  are  shipped,  under  a  con- 
tract with  a  common  carrier,  to  be  t.irried 
over  several  independent  but  conneLting 
lines  to  their  destination,  at  an  agreed 
through  rate,  each  carrier  to  receive  and 
carry  to  the  end  of  his  route  and  there  for- 
ward by  the  next  connecting  line,  and  they 
are  lost  at  the  terminus  of  the  route  of  an 
intermediate  carrier  while  in  his  possession 
and  before  delivery  to  the  next  carrier — 
held,  such  intermediate  carrier  undertakes 
not  only  to  carry,  but  to  forward  ;  and,  as  a 
common  carrier,  he  is  liable  for  loss  at  the 
end  of  his  route  before  the  goods  are  deliv- 
ered to  the  next  carrier,  unless  he  is  ex- 
empted from  such  loss  by  the  terms  of  his 
contract.  Erie  R.  Co.  v.  Lockivood,  28  Ohio 
St.  358,  14  Am.  Ry.  Rep.  143. 

637.  Duty  to  carry  and  rteliver  t» 
next  carrier. — The  intermediate  carrier 
is  bound  to  deliver  the  goods  to  the  carrier 
whose  line  of  transportation  is  next  in  the 
route  over  which  the  goods  are  to  be  car- 
ried, and  it  is  not  relieved  of  responsibility 
by  storing  them  in  a  warehouse  at  the  ter- 
minus of  its  own  route.  Bancroft  v.  Mer- 
chants' Despatch  Transp.  Co.,  47  Io7va  262. 
Denting  v.  Norfolk  Sf  IV.  R.  Co.,  17  Phi/a. 
(Pa.)  540.  Philadelphia,  IV.  &^  /,'.  A'.  Co.  v. 
Lehman,  6  Am.  &•  Eng.  R.  Cas.  194,  56  JA/. 
209,  40  Am.  Rep.  415. 

638.  Presumption  as  to  condition 
of  goods.*— When  good;-  are  delivered  in 
good  order  to  the  first  earner  the  presump- 
tion will  be  indulged  that  they  continue  in 
that  condition  until  the  contrary  is  shown  ; 
and  in  such  cases  the  burden  is  upon  the 
carrier  in  whose  hands  the  goods  are  found 
in  a  damaged  condition  to  show  they  were 
damaged  before  he  received  ihem.  Lake 
Erie  <S-  W.  R.  Co.  v.  Oakes,  1 1  ///.  App.  489. 
—Not  following  Darling  v.  Boston  &  W. 
R.  Corp.,  II  Allen  (Mass.)  295  ;  Marquette, 

*  See  also/i7x/,  653,  695. 
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H.  &  O.  R.  Co.  V.  Kirkwood,  45  Mich.  51. 
—Central  R.  Co.  v.  Rogers,  66  Ga.  251. 

Where  an  action  for  an  injury  to  goods 
transported  by  successive  carriers  is  brought 
against  one  of  tliem,  it  is  error  to  charge 
that  if  the  goods  were  delivered  in  good 
order  to  the  first  carrier  it  is  inferable,  in 
the  absence  of  evidence,  that  they  continued 
so  until  received  by  defendant.  Marquette, 
H.  (S^"  O.  R.  Co.  V.  Kirkwood,  9  Am.  &•  Eng. 
R.  Cas.  85.  45  Afich.  Si.7  N.  IV.  Rep.  209. 

The  non-delivery,  or  delivery  in  bad  con- 
dition, by  the  last  of  the  lines  controlled 
by  and  connecting  with  the  defendant,  by 
which  the  goods  ought  to  have  been  carried 
after  they  left  defendant's  hands,  is  prima- 
facie  evidence  of  default  in  the  defendant. 
Lindley  v.  Richmond  (S-  D.  R.  Co.,  9  Am.  <S«» 
En^.  R.  Cas.  31, 88  N.  Car.  547.— REVIEWING 
Home  V.  Midland  R.  Co.,  L.  R.  7  C.  P.  583. 

(KSO.  Bights  and  liabilities  as  to 
charges. — If  goods  received  from  a  prior 
carrier  are  apparently  in  good  order,  a  car- 
rier is  not  obliged  to  open  the  packages  for 
further  examination,  but  has,  for  the  back 
charges  paid,  a  lien  on  the  goods.  Knight 
v.  Providence  &*  W.  R.  Co.,  9  Am.  &*  Eng. 
R.  Cas.  90,  13  A'.  /.  572.  43  ^'«-  AV/.  46. 

Where  goods  are  delivered  to  a  carrier 
for  shipment  to  a  destination  beyond  the 
route  of  the  carrier,  the  freight  being  pre- 
paid, such  carrier  becomes  the  forwarding 
agent  of  the  owner,  and  succeeding  carriers 
to  whom  the  goods  are  delivered  by  the 
first  carrier  are  not  bound  by  the  contract 
between  the  owner  and  tlie  first  carrier  as  to 
freight  charges  of  which  they  have  no 
knowledge,  unless  such  want  of  knowledge 
is  due  to  the  negligence  of  the  succeeding 
carriers.  Moses  v.  Port  Toavnsend  Southern 
R.  Co.,  5  Wash.  595,  32  Par.  Rep.  488. 

When  goods  are  carried  by  several  suc- 
cessive carriers,  under  a  contract  made  with 
the  first  to  carry  the  goods  the  whole  dis- 
tance, the  intermediate  and  last  carriers  are, 
in  the  absence  of  special  conditions,  the 
agents  of  the  first,  and  there  is  no  privity 
between  them  and  the  consignor  or  con- 
signee, and  therefore  they  cannot  claim 
freight,  either  by  implied  contract  or  lien, 
beyond  the  amount  contracted  for  by  the 
first  carrier.  Trot  tier  v.  Red  River  Transp. 
Co.,  Man.  (T.   Wood)  255. 

A  railway  company  which  receives  goods 
consigned  to  a  point  on  its  line,  in  the  usual 
course  of  business,  from  a  connecting  car- 
rier which  has  carried  the  goods  to  its  ter- 
z  D.  R.  D.— 16. 


minus,  is  entitled  to  its  reasonable  freight 
charges,  though  the  consignor  had  directed 
that  the  goods  should  be  carried  from  tlie 
terminus  of  the  first  carrier  to  their  desti- 
nation by  another  carrier  than  the  one  to 
which  they  were  delivered,  where  there  is 
no  evidence  that  the  latter  knew  of  such 
direction.  Price  v.  Denver  &*  R.  G.  R.  Co., 
37  Am.  &*  Eng.R.  Cas.  626,  12  Colo.  402,  2i 
Pac.  Rep.  188. 

Wliere  one  railroad  contracts  for  trans- 
portation to  a  point  on  another  connect- 
ing road,  and  the  owners  demanded  a 
delivery  of  the  goods  to  them  at  the 
point  where  they  were  to  be  delivered  to 
the  connecting  road,  such  connecting 
road  has  no  right  to  retain  the  goods,  con- 
vey them  to  the  point  of  destination  on  its 
road,  and  charge  freight  therefor,  in  the 
absence  of  any  interest  in  the  contract  for 
through  transportation  made  by  the  first 
road.  Withers  v.  Macon  &*  W.  R.  G?.,  35 
Ga.  273. 

An  intermediate  consignee  or  carrier,  in 
the  absence  of  a  special  authority,  whose 
only  duties  are  to  care  for  the  goods  and 
forward  them,  has  no  power  to  adjust  the 
matter  of  injury  to  the  goods,  and  cannot 
insist  upon  such  adjustment  as  a  condition 
of  paying  the  freight  charges  to  the  pre- 
ceding carrier.  Canficld  v.  Northern  R.  Co., 
18  Barb.  {N.  Y.)  586. 

If  such  intermediate  carrier  receives  the 
goods  he  becomes  primarily  liable  to  the 
next  preceding  carrier  as  on  an  implied  as- 
sumpsit for  the  amount  of  freight  charges 
earned  thereon.  Canficld  v.  Northern  R. 
Co.,  18  Barb.  (N.   Y.)  586. 

Defendant,  a  steamship  company,  gave  a 
bill  of  lading  in  connection  with  other  con- 
necting carriers  providing  that  it  should  not 
be  liable  for  "  loss  or  damage,  on  any  article 
or  property,  by  fire  or  otlier  casualty  while 
in  transit  or  while  in  deposit  or  places  of 
transshipment,  or  at  depots  or  landings, 
and  afall  points  of  delivery."  Held,  that 
it  was  not  liable  to  a  connecting  railroad 
for  freight  charges  on  goods  carried  and 
placed  on  a  wharf  preparatory  to  delivery  to 
it,  but  which  were  destioyed  by  fire  before 
delivery  to  the  steamship  company.  In  the 
absence  of  evidence  of  :ne  usage  or  settled 
course  of  business  to  pay  such  charges,  it 
was  not  liable  until  the  goods  were  actually 
on  board  its  steamer.  New  York,  L.  E.  &* 
W.  R.  Co.  V.  National  Steamship  Co.,  17  N.  Y. 
Supp.  28 ;  former  appeal,  14  N.  Y.  Supp.  253. 
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C(40.  Wlion  not  entitled  to  benefit 
of  insiiranee.— When  a  contract  is  made 
for  the  carriage  of  goods  partly  by  rail  and 
partly  by  vessel,  and  a  stipulation  that  a 
carrier  liable  for  loss  or  daniiige  shall  have 
full  benefit  of  any  insurance  that  may  have 
been  efTccted  upon  the  goods  is  inserted  in 
tlie  midst  of  the  terms  and  conditions  de- 
fining the  liability  of  the  railroad  com- 
l)iiiiies  and  is  omitted  in  those  defining  the 
liaijility  of  the  steamship  company,  the  lat- 
ter company  can  claim  no  benefit  there- 
from. Liverpool  &>  G.  W.  Stemn  Co.  v. 
P/u-iii.v  Ills.  Co.,  37  Am.  &'Juii^.  J\.  Cas.  68 1, 
129  U.  S.  397,  9  Sitp.  Ct.  Kep.  469. 

(»41.  Kig:lit  to  transfer  g:oo(ls  to 
own  cars. — Except  where  the  cars  of  a 
receiving  company  of  connecting  lines  are 
all  in  use,  or  where  the  freight  would  suffer 
by  being  transferred,  the  question  whether 
the  freight  should  be  so  received  or  should  be 
transferred  to  the  cars  of  the  receiving  com- 
pany is  a  rule  dependent  upon  contracts  be- 
tween the  companies  or  upon  circumstances 
such  as  the  condition  and  equipment  of  the 
cars  and  the  road  over  which  they  are  to  be 
transported,  the  determination  of  the  mat- 
ter resting  with  the  receiving  company  and 
the  amount  received  in  one  way  or  the  other 
constantly  vaiying.  There  is  no  controlling 
custom  to  receive  from  a  connecting  line 
and  transport  freight  in  the  cars  in  which  it 
is  tendered.  Oregon  S.  L.  &^  U.  N.  R.  Co. 
v.  Northern  Pac.  R.  Co.,  51  Am.  &'  Eng.  R. 
Cas.  145,  51  Fed.  Rep.  465. 

A  custom  to  take  cars  from  a  connecting 
carrier  without  changing  the  goods  in  them, 
when  their  safety  demands  it,  affords  no 
justification  for  injury  to  the  goods,  as  the 
custom  itself  is  based  upon  negligence. 
Benrd  v.  Illinois  C.  R.  Co.,  42  Am.  i5~»  Eng. 
R.  Cas.  445,  79  Iowa  518,  -j  L.  R.  A.  280,  44 
A'.  IV.  Rep.  800. 

<I42.  Liability  for  defects  in  cars  of 
connectiiif;  carrier.*— A  second  carrier 
cannot  avoid  liability  for  injury  to  goods 
caused  by  the  defective  condition  of  a  car 
on  the  ground  that  the  car  belonged  to  the 
first  carrier.  Wallingford  v.  Columbia  &• 
G.  R.  Co.,  30  Am.  (S>*  Eng.  R.  Cas.  40,  26  So. 
Car.  258,  2  .S".  E.  Rep.  19. — Reviewing 
Piedmont  Mfg.  Co.  ?'.  Columbia  Si  G.  R. 
Co.,  19  So.  Car.  353. 


*  Liability  of  railroad  company  transporting 
cars  of  another  company,  see  notes,  32  Am.  & 
Eng.  R.  Cas.  524;  18  Id,  511. 


«4.*I.  Cliarter  lia1>ility  of  Miclii$ran 
Central  road.  —  The  provisions  of  tiie 
charter  of  the  Michigan  Central  Railroad 
with  reference  to  storage  at  its  depots  and  ex- 
emption from  liability,  e-xcept  as  warehouse- 
men— /leld,  not  to  affect  their  liability  as  an 
intermediate  carrier  in  such  a  case.  A/ills 
v.  Michigan  C.  R.  Co.,  45  A'.  Y.  622.— Dis- 
TINGUISHKD  IN  Michigan  C.  R.  Co.  . 
Lantz,  32  Mich.  502. 

4.  Rights,  Duties,  and  Liabilities  of  Final 
Carrier. 

644.  Lialiility  for  loss  or  injury  «>i> 
its  own  road. — Where  goods  are  shippen 
over  a  connecting  line  of  railroads,  the  last 
road  of  the  line  receiving  them  "as  in  good 
order"  for  transportation  is  liable  to  the 
consignee  for  damages.  Georgia  R.  Co.  v. 
Gann,  68  Ga.  350. 

The  fact  that  the  carrier  received  butter 
from  a  connecting  carrier  in  a  sealed  car, 
does  not  protect  him  from  liability,  as  he  is 
vested  with  full  power,  if  necessary  for  the 
protection  of  the  goods,  to  enter  the  car. 
Beard  V.  Illinois  C.  R.  Co.,  42  Am.  &^  Eng. 
K.  Cas.  445,  79  Iowa  518,  7  Z.  R.  A.  280,  44 
A'.   IV.  Rep.  800. 

Where  a  second  carrier  receives  goods 
and  negligently  holds  them  in  its  ware- 
house, where  they  are  injured,  it  is  liable  as 
a  common  carrier ;  and  the  fact  being  es- 
tablished that  such  negligence  caused  rtie 
injury,  it  is  proper  for  the  court  to  instruct 
the  jury  that  the  only  question  to  he 
considered  is  the  question  of  damages. 
Michaels  v.  AWc/  York  C.  R.  Co.,  30  A\  V. 
564. — Followed  in  Dunham  v.  Boston  & 
M.  R.  Co.  70  Me.  164;  Condict  v.  Grand 
Trunk  R.  Co.,  54  N.  Y.  500. 

The  liability  of  the  last  of  connecting 
railroads  is  for  its  own  acts,  or  for  injuries 
which  freight  receives  while  it  is  in  its  cus- 
tody for  the  purpose  of  transportation,  and 
not  for  the  acts  of  other  companies  wiiicli 
may  have  previously  injured  such  freight. 
Smith  V.  Ae7v  York  C.  R.  Co.,  43  Barb.  {N. 
Y.)  225  ;  affirmed  in  41  A^  Y.  620. 

A  railroad  company  which  for  a  reason- 
able compensation  receives  into  its  exclu- 
sive custody  and  control  and  draws  over  its 
railroad  the  cars  of  another  and  connecting 
railroad  company,  with  tlfir  passengers  and 
freight,  is,  in  the  absence  of  any  special  con- 
tract to  the  contrary,  liable  as  a  comnmn 
carrier  for  any  injury  to  the  cars  so  received 
while  the  same  are  in  transit  over  its  road. 
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Vermont  Or'  M.  R-  Co.  v.  Fitchbtirg  R.  Co., 
14  Allen  (Mass.)  462. 

Where  a  railroad  company  receives  loaded 
cars  from  another  road  for  transportation,  it 
is  liable  as  a  common  carrier  in  case  they 
are  destroyed  en  route  by  fire.  If  destroyed 
by  tire  iif'er  delivery  to  the  consignee,  or 
after  they  liave  been  tendered  to  him,  the 
company  is  not  liable  if  not  in  fault.  In  the 
latter  case  its  duties  are  only  those  of  a 
wart-houseman.  Sciiible,  that  no  implied 
contract  to  return  cars  arises  where  they  are 
received  loaded  for  transportation  and  de- 
livery to  a  consignee.  Missouri  Pac.  R.  Co. 
V.  Chicago  i5-»  A.  R.  Co.,  23  Am.  <S>»  Eng.  R. 
Ctis.  718,  25  Fed.  Rip.  317.— Following 
Peoria  &  P.  U.   R.  Co.  v.  Chicago,  R.  I.  & 

P.  R.  Co.,    109  111.  I3S.~COMMF,NTKD  ON  IN 

Peoria  &  P.  U.  R.  Co.  v.  United  Slates 
Rolling  Stock  Co.,  136  111.  643. 

Goods  in  transit  passed  over  two  lines  of 
railroad.  The  second  road  admitted  re- 
ceiving them  all,  and  at  the  place  of  desti- 
nation undertook  to  deliver  them  to  tiie 
consignee  through  a  cartage  company  who 
were  incorporated  common  carriers,  but 
some  of  the  goods  were  lost.  Hehf,  that  an 
action  would  lie  against  the  second  line  of 
road.  Roach  v.  Canadian  Pac.  R.  Co.,  i 
Man.  158. 

045.  Liability  for  loss  or  injur)-  on 
preceding  road.— Where  one  common 
carrier  receives  goods  from  another  in  ap- 
parent good  order,  and  subsequent  to  the 
delivery  to  the  consignee  it  appears  that  the 
goods  had  been  previously  wet  and  injured 
by  some  other  carrier,  the  carrier  who  last 
received  the  goods  is  not  liable  for  the  in- 
jury they  received  while  in  charge  of  a  pre- 
vious carrier,  with  whom  he  had  no  connec- 
tion. Carson  v.  Harris,  4  Greene  {Io7va) 
516. 

When  goods  are  delivered  to  a  carrier  for 
transportation  beyond  the  terminus  of  his 
line,  and  they  are  there  delivered  to  another 
carrier  to  be  forwarded,  the  latter  is  not 
liable  for  any  damage  to  the  goods,  ex- 
cept upon  proof  that  the  injury  occurred 
while  they  were  in  his  custody;  and  it 
makes  no  difference  that  he  received  freight 
as  agent  for  the  other  lines  in  addition  to 
his  own  charges  for  transportation.  Hunt 
V.  Neiv  York  &*  E.  R.  Co.,  i  Hilt.  {N.  Y.) 
228. 

The  provision  of  the  New  York  statute 
that  "  whenever  two  or  more  railroads  are 
connected  together,  any  company  owning 


either  of  said  roads  receiving  freight  to  be 
transported  to  any  place  on  the  line  of 
either  of  said  roads  shall  be  liable  as  com- 
mon carriers  fur  the  safe  delivery  of  such 
freight  at  such  place,"  was  intended  toapply 
only  to  the  company  originally  receiving  and 
undertaking  to  convey  and  deliver  the 
freight,  and  not  to  create  any  liability 
against  any  other  company  for  an  injury 
sustained  by  goods  while  in  the  i)osscssi(jii 
of  the  company  originally  receiving  them. 
Sniit/i  V.  New  York  C.  R.  Co.,  43  Rarb.  (X. 
Y.)  225;  affirmed  in  \\  N.  Y.  620. — Ri;- 
VIEWKU  IN  Barter  v.  Wheeler,  49  N.  II.  9. 

A  second  carrier  is  not  liable  for  a  loss  of 
goods  on  proof  showing  a  delivery  to  the 
first  carrier,  consigned  to  a  point  on  the 
second  carrier's  line,  but  where  there  is  no 
proof  that  the  goods  came  to  the  possession 
of  the  second  carrier,  or  of  any  joint  con- 
tract between  the  two  roads  for  the  carrying 
of  through  freights.  South  Carolina  R.  Co. 
V.  Bradford,  10  Rich.  (So.  Car.)  307. 

Appellant  had  adopted  a  regulation  that 
it  would  not  receive  goods  that  had  been 
damaged  while  in  the  hands  of  other  roads 
unless  it  was  indemnified  against  a  liability 
for  such  damages.  Appellees  freight  was 
damaged  when  tendered  to  appellants  by 
the  Wabash  rcjad.  That  road  could  not 
force  a[)pellant  to  receive  the  goods  and 
take  the  risk  of  suit  by  the  consignee.  The 
regulation  was  reasonable,  and  appellee's 
loss  by  delay  arose  through  the  fault  of 
other  lines,  for  whose  acts  and  omissions 
appellant  is  not  responsible,  and  appellee 
cannot  recover.  Missouri  Pac.  R.  Co.  v. 
U'eisman,  2  Tex.  Civ.  App.  86,  21  S.  IV. 
Rep.  426. 

Goods  were  shipped  to  be  carried  over 
connecting  lines.  The  clerk  of  the  first  line 
represented  to  the  second  that  the  goods 
had  arrived  at  the  latter's  warehouse,  where- 
upon the  latter  gave  the  former  a  receipt ; 
but  as  a  fact  the  goods  were  not  in  the  ware- 
house but  had  gone  astray  through  a  mis- 
take in  marking  the  car.  Held,  as  both  had 
been  negligent,  the  owner  could  recover  of 
the  second  company  and  allow  the  two 
companies  to  settle  the  ultimate  liability  be- 
tween themselves.  Northern  Transp.  Co.v, 
McClary,  66  ///.  233. 

«40.  Liability  under  Geortfiu  Code. 
— Notwithstanding  the  provision  of  Ga. 
Code,  §  2084— that  where  there  are  several 
connecting  railroads  under  different  com- 
panies,  the   last  company   which    has  re- 
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ceived  the  goods  in  "  good  order  "  shall  be 
responsible  to  the  cotisijjnee  for  any  damage, 
open  or  concealed,  done  to  the  goods,  and 
such  companies  shal'  settle  among  them- 
selves the  question  of  ultimate  liability — the 
company  sued  for  injury  sustained  by  goods 
in  transportation  can  rebut  the  presumption 
of  its  prima-facie  liability  therefor  by  evi- 
dence going  to  show  that  the  damage  was 
not  done  to  the  goods  on  either  of  the  lines 
cf  railroad  over  wiiich  the  goods  were  car- 
ried, but  was  done  before  the  goods  were  re- 
ceived by  either  of  the  connecting  railroads. 
The  statute  cited  evidently  contemplates 
damage  done  to  the  goods  by  one  or  other 
of  the  railroad  companies,  and  not  damage 
done  to  the  goods  before  the  same  were  re- 
ceived by  the  railroad  companies,  or  either 
of  them.  Central  R.  (S-  B.  Co.  v.  Rogers,  57 
Ga.  336. 

A  custom  between  connecting  railroads 
that  when  the  cars  of  one  road  are  switched 
off  upon  the  track  of  the  other  the  latter  is 
responsible  for  the  freight,  although  re- 
ceipts are  not  given  until  the  freight  has 
been  exammed,  is  a  good  and  valid  custom 
as  between  the  roads,  but  does  not  bind  the 
owner  of  the  goods.  The  company  last  re- 
ceipting for  the  goods  is  liable  to  the  owner 
thereof.     Wallace  v.  Rosenthal,  40  Ga.  419. 

Section  2084  of  the  Code  does  not  change 
the  rule  of  liability  of  railroad  companies  as 
common  carriers,  as  it  existed  at  the  time  of 
the  adoption  of  that  section  of  the  Code.  It 
only  declares  the  rule  of  liability  to  be  the 
same  as  that  theretofore  existing,  where 
there  was  no  contract,  expressed  or  implied, 
general  or  special,  by  the  first  carrier. 'to 
transport  the  goods  to  their  final  destina- 
tion, and  it  gives  a  cumulative  remedy  to 
the  consignee.  Falvey  v.  Georgia  R.  Co.,  76 
Ga.  597. 

On  a  shipment  from  Boston  to  Atlanta 
the  last  road  named  on  a  bill  of  lading, 
which  runs  into  Atlanta,  cannot  avoid  its 
liability,  under  §  2084,  as  the  last  of  several 
connecting  roads,  by  the  simple  fact  that  it 
pushed  the  cars  to  the  track  of  another  rail- 
road in  Atlanta  and  got  that  road  to  haul 
them  with  its  engine  2\  miles  and  deliver 
them  to  the  place  to  which  they  were 
shipped.  Western  &*  A.  R.  Co.  v.  Exposition 
Cotton  Mills,  35  Am.  <&*  E'lg.  R.  Cas.  602, 
81  Ga.  522,  7  S.  E.  Rep.gi6,  2  L.  R.  A.  102. 

A  declaration  alleging  that  defendant  was 

only  one  of  connecting  railroads  of  a  con- 

•tinuous  line,  and  received    from    another 


railroad  named  certain  machinery  easily  in- 
jured  by  exposure,  which  it  negligently 
transported  in  open  cars,  states  a  common- 
law  action,  and  is  not  sufficient  to  raise 
the  question  of  defendant's  liability,  under 
§  2084.  A  plaintiff  relying  on  the  provi- 
sions of  this  statute  for  recovery  should  put 
defendant  on  notice  of  his  intention  thereof 
by  proper  allegation  in  his  declaration,  as 
the  proof  and  the  liability  thereunder  are 
entirely  different  from  that  of  a  common- 
law  action.  Western  &*  A.  R.  Co.  v.  Expo- 
sition Cotton  Mills,  35  Ant.  &^  Eng.  R.  Cas. 
602,  81  Ga.  522,  7  S.  E.  Rep.  916,  2  L.  R.  A. 
102. 

The  suit  being  for  delay  in  delivering  the 
goods  and  not  for  damage  to  them,  §  2084 
was  not  applicable.  East  Tenn.,  V.  <S«»  G.  R. 
Co.  V.  Johnson,  85  Ga,  497,  11  S.  E.  Rep. 
809. 

A  declaration  against  a  common  carrier 
alleged  the  delivery  to  it  of  a  lot  of  bacon, 
and  through  its  negligence,  and  while  in  its 
custody,  the  same  became  unsound  and 
damaged  ;  and  upon  plaintiff  refusing  to  re- 
ceipt for  the  same  in  good  condition  the 
carrier  convened  it  to  its  own  use.  The 
evidence  showed  that  the  goods  were  re- 
ceived from  a  connecting  carrier,  and  al- 
most conclusively  that  the  injury  occurred 
before  reaching  defendants.  Held,  that  it 
was  error  to  give  in  charge  §  2084  of  the 
Code.  Columbus  &*  W.  R.  Co.  v.  Tillman, 
79  Ga.  607,  5  S.  E.  Rep.  135. — Distinguish- 
ing Georgia  R.  Co.  v.  Gann,  68  Ga.  350. 

647.  Liability  as  between  carriers. 
— If  a  carrier  undertakes  to  transport  goods 
to  a  given  point,  and  at  the  end  of  its  line 
delivers  the  same  to  a  packet  company,  who 
agrees  to  deliver  the  same  at  a  certain  point 
to  a  railway  compaiiy,  which  it  does,  and 
the  goods  are  lost  by  the  fault  of  the  latter 
company,  and  the  first  carrier  is  compelled 
to  pay,  it  cannot  recover  over  from  the 
packet  company,  but  must  look  to  the 
railway  company  to  whom  they  were  last 
delivered.  Chicago  <&*  N.  W.  R.  Co.  v. 
Northern  L.  Packet  Co.,  70  ///.  217. 

A  railroad  company  contracted  with  an- 
other compa.iy  owning  a  connecting  line  to 
draw  over  their  own  road  all  the  passenger 
and  freight  cars  of  the  latter  company,  with 
their  contents,  the  latter  company  agreeing 
to  save  the  former  harmless  from  all  claims 
and  expenses  arising  from  any  injury  to 
passengers,  or  loss  or  damage  of  baggage, 
goods,  and  freight  while  in  transit  over  their 
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load,  unless  occasioned  by  the  negligence 
or  default  of  the  transporting  company,  in 
which  case  the  loss  or  damage  should  be 
borne  by  the  latter.  During  the  transporta- 
tion of  certiiin  cars  under  this  contract,  they 
were  injured  by  a  defect  in  the  tracic  of  the 
transporting  company,  arising  from  a  cause 
l)(!yond  their  control.  Held,  that  the  trans- 
porting company  were  liable  to  the  other 
company  therefor,  either  as  common  car- 
riers or  upon  the  contract.  Vermont  6^  M. 
R.  Co.  V.  Fitchburg  R.  Co.,  14  Allen  (Mass.) 
462. 

«48.  Liiabllity  as  nft'ccted  by  want 
of  privity  of  contract.— Where  the  con- 
tract of  a  common  carrier  contemplates  the 
employment  of  a  connecting  carrier  to  com- 
plete the  transportation,  the  mere  reception 
of  the  property  by  the  latter  will  create 
sufficient  privity  between  it  and  the  shipper 
to  enable  him  to  maintain  an  action  against 
it  on  the  contract,  and  in  such  case  the  con- 
necting carrier  will  be  entitled  to  the  benefit 
of  all  valid  limitations  upon  the  carrier's 
liability  provided  in  the  contract;  but  in 
order  to  avail  itself  of  them  they  must  be 
specially  pleaded.  HalUday  v.  St.  Louis, 
K.  C.  (S-  N.  R.  Co.,  6  Am.  &*  Eng.  R.  Cas. 
433,  74  Mo.  159,  41  Am.  Rep.  309.— Distin- 
guished IN  Adams  Exp.  Co.  v.  Harris,  40 
Am.  &  Eng.  R.  Cas.  151,  120  Ind.  73,  21  N. 
E.  Rep.  340. 

Where  plaintiffs  purchased  fertilizers  in 
Charleston,  to  be  shipped  to  them  at  a  sta- 
tion on  defendant's  railroad,  and  the  fer- 
tilizers were  delivered  in  Charleston  to  a 
railroad  company,  which  gave  a  bill  of  lad- 
ing undertaking  to  ship  them  to  the  station 
named,  but  making  no  mention  of  the  de- 
fendant company,  which  had  no  pnvity  or 
contractual  relation  with  the  initial  railroad 
company  (so  far  as  appeared)  and  no  con- 
nection with  the  shipment  until  the  fer- 
tilizers were  delivered  to  it  in  Atlanta  by  an 
intcrmefliate  railroad  company,  it  was  error 
to  charge  that  if  the  defendant  was  one  of 
the  connecting  lines  over  which  the  goods 
were  to  be  shipped  it  would  be  liable  for 
unreasonable  delay  of  the  shipment,  whether 
such  delay  occurred  on  its  own  line  or  not. 
East  Tenn.,  V.  6*  G.  R.  Co.  \.  Johnson,  85  Ga. 
497.  II  S.  E.  Rep.  809. — Following  Shea  v. 
Southern  Exp.  Co.,  38  Ga.  519;  Cohen  ?'. 
Southern  Exp.  Co.,  45  Ga.  148.  Quoting 
Coiien  V.  Southern  Exp.  Co.,  53  Ga.  130. 

Goods  were  shipped  which  must  pass  over 
two  roads  to  reach  the  consignee,  the  de- 


fendant road  being  the  second.  The  first 
road  carried  the  goods  to  the  end  of  its 
line  and  notilied  defendants,  and  requested 
them  to  forward  them.  Owing  to  an  accu- 
mulation of  freights  defendants  could  not 
at  once  transport  them,  and  the  next  day 
they  were  burned  while  in  possession  of  the 
first  company.  Held,  that  suit  could  not  be 
maintained  against  defendants.  Whatever 
contract  existed  for  through  carriage  was 
based  on  the  shipping  receipt  of  the  first 
company,  which  created  no  privity  of  con- 
tract between  plaintiff  and  defendant  com- 
pany. The  ovei  accumulation  of  freights  was 
also  a  sufficient  reason  for  not  receiving  the 
goods.  Crawford  v.  Great  Western  R.  Co., 
18  U.  C.  C.  P.  510. 

Plaintiff  co'ild  not  in  any  case  recover 
more  than  nominal  damages,  if  even  that, 
as  the  value  of  the  goods  which  had  been 
destroyed  by  fire  would  not  be  the  damages 
which  would  naturally  flow  from  a  breach 
of  contract,  or  refusal  to  carry,  in  disregard 
of  defendants'  common-law  obligation  to  do 
so ;  for  that  the  loss  by  fire  arose  from  the 
omission  to  insure,  and  it  would  by  no 
means  follow  that  even  if  defendants  had 
received  the  property,  it  might  not  have 
been  on  the  express  condition  of  exemption 
from  liability  in  that  event.  Crawford  v. 
Great  Western  R.  Co.,  18  U.  C.  C.  P. 
510. 

Goods  were  sent  by  another  railway  com- 
pany and  were  carried  by  it  to  its  crossing 
point  with  defendants'  line,  when  the  goods 
were  delivered  over  to  defendants  to  be 
carried  to  the  plaintiff.  Held,  that  an  action 
for  the  loss  of  the  goods  was  not  maintain- 
able by  plaintiff  against  defendants,  as  there 
was  no  privity  of  contract  between  them. 
Richardson  v.  Canadian  Pac.  R.  Co.,  4^  Am. 
&>  Eng.  R.  Cas.  413,  19  Ont.  369. 

040.  Liability  as  to  perishable 
freifflit. — A  second  carrier  of  apples  is  not 
liable  for  their  loss  simply  because  they  are 
delivered  frozen,  where  there  is  no  evidence 
that  they  were  delivered  to  it  before  freez- 
ing, and  there  is  evidence  that  the  weather 
was  cold  before  it  received  them  from  the 
next  preceding  carrier.  Swetland  v.  Boston 
&*  A.  R.  Co.,  102  Mass.  276. 

If  the  owner  of  fruit  which  is  liable  to  be 
injured  by  freezing  chooses  to  send  it  at  a 
season  of  the  year  when  it  is  exposed  to 
such  a  risk,  in  the  absence  of  a  special  con- 
tract he  takes  the  risk  himself,  and  not  the 
carrier,  who  is  only  bound  to  take  reason- 
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able  care  of  the  fruit.     S-wctliind  v,  Boston 
&*  A.  R.  Co.,  I02  A/iiss.  276. 

050.  Liability  to  prectMliii^  carrier 
for  tiiarfjes.— In  the  absence  of  a  written 
agreement  a  steamsliip  comi)any  cannot  Ijc 
held  liable  for  advanced  charges  for  the 
transportation  of  goods  which  were  burned 
on  its  dock,  where  they  had  been  placed  by 
a  railroad  company,  such  charges  having 
been  paid  by  the  railroad  company,  which 
was  the  last  one  of  a  line  of  connecting  car- 
riers engaged  in  transporting  such  goods, 
according  to  the  custom  of  such  connecting 
railroad  companies  to  pay  to  the  company 
from  which  the  goods  we  re  received  its  pro- 
portion of  freight  charges,  althougii  such 
steamship  company  was  one  of  the  connect- 
ing carriers,  where  it  appeared  to  be  the  cus- 
tom that  the  steamship  companies  never 
assumed  the  liability  for  land  charges  until 
the  goods  had  been  laden  on  ihe  vessels. 
AWy  Vori;  L.  E.  &*  W.  R.  Co.  v.  National 
Steamship  Co.,  55  Am.  S-r^  Ent,'.  R.  Cas.  438, 
137  N.  V.  23,  32  N.  E.  Rep.  993. 

(151.  Liability  for  wroii^^ful  de- 
livery.— A  carrier  who  receives  goods  from 
another  carrier,  to  be  delivered  to  the  con- 
signee, is  not  presumed  to  know  that  they 
are  the  property  of  the  person  who  ships 
them,  the  presumption  of  law  being  that 
they  are  the  property  of  the  consignee. 
Bingham  v.  Lamping,  26  Pa.  St.  340. 

It  seems  that  a  carrier  receiving  goods 
from  another  carrier  is  not  justified  in  a  de- 
livery to  the  wrong  person  without  a  bill  of 
lading,  where  one  was  made,  although  the 
delivery  was  in  accordance  with  the  papers 
received  from  the  preceding  carrier,  in 
which  a  different  consignee  is  named  from 
the  one  named  in  the  bill.  Fiirman  v. 
Union  Pac.  R.  Co ,  32  Am.  <S~»  Kng.  R.  Cas. 
500,  106  N.  Y.  579.  13  7\^.  E.  Rep.  587,  11 
N.  V.  S.  R.  192;  verier  sing  35  Hun  669, 
mem. 

When  goods  are  consigned  deliverable  to 
the  order  of  the  consignor,  and  the  bill  of 
lading  witii  a  draft  for  the  price,  drawn  on 
the  goods,  attached,  is  forwarded  for  collec- 
tion, the  purchaser  has  no  title  to  tiie  goods 
until  the  draft  is  paid  and  the  bill  of  lading 
is  indorsed  to  him;  and  a  previous  sale  of 
the  goods  to  arrive,  is  void  as  against  a  per- 
son advancing  the  money  to  pay  the  draft 
to  whom  the  bill  of  lading  was  indorsed  by 
the  drawee  as  soon  as  he  obtained  posses- 
sion ;  and  a  second  carrier  who  receives  the 
goods  from  the  first  carrier  to  transport 


to  their  destitiation,  with  knowledge  on 
whose  account  they  are  carried,  though 
without  knowledge  of  iii<'  bill  of  lading,  is 
liable  to  the  holder  of  the  bill  of  lading  if  he 
delivers  the  goods  to  such  a  purchaser. 
Alderman  v.  Eastern  R.  Co.,  \  \  5  Mass.  233. 
—  F()i,i.()WiN(;  Newcomb  v.  Boston  &  L.  K. 
Co.,  1 15  Mass.  230. 

i\Ty1.  Liability  where  one  road  acts 
as  agent  of  the  other. — When  two 
carriers  connect  at  a  point  where  the  one  is 
accustomed  to  receive,  for  the  purpose  of 
completing  transportation,  goods  carried  by 
the  other  and  destined  to  points  on  its  line, 
the  goods  in  question  being  thus  received, 
and  the  only  evidence  of  their  relation  to 
each  other  is  that  they  do  not  pro  rate 
freight,  the  one  carrier  will  be  held  to  be 
the  agent  of  the  other  carrier  and  of  the 
consignor  and  consignee  for  the  trans- 
portation of  goods  to  their  destination. 
Southern  Exp.  Co.  v.  Hess,  53  Ala.  19. 

In  such  a  case,  the  receipt  given  for  the 
goods  by  the  carrier  at  the  place  of  ship- 
ment will  be  evidence  against  the  last  car- 
rier for  the  purpose  of  showing  the  goods 
delivered,  their  condition  at  the  time  of 
delivery,  and  the  terms  of  the  shipment. 
Southern  Exp.  Co.  v.  Hess,  53  Ala.  19. 

Where  a  contract  for  transportation  of 
goods  over  connecting  lines  of  railway  is 
made  with  one  railway  company  as  agent  of 
the  other,  and  the  latter  company  trans- 
ports the  goods  and  at  the  end  of  a  trip 
presents  a  bill  for  the  charges,  it  cannot, 
when  sued  for  injury  to  the  goods  by  its 
servants,  deny  the  agency.  Norfolk  ^S^»  W. 
R.  Co.  v.  Kead.ij  Va.   185,  12  S.  E.  Rep. 

395- 

The  defendant  entered  into  an  agreement 

with  a  narrow-gauge  railway  company  ti> 
furnish  to  the  latter  facilities  for  nmniiiL; 
its  engines  and  cars  over  defendant's  track 
between  Rob  Roy  and  Pine  Blufl  stations 
of  defendant's  line  ;  plaintiff  shipped  cotton 
over  the  narrow-gauge  road,  consigned  to 
himself  at  Pine  Bluff,  and  took  bills  of  lad- 
ing therefor.  In  consequence  of  defendant's 
failure  to  comply  with  its  contract,  the  nar- 
row-gauge railway  company  was  uiable  to 
carry  the  cotton  to  Pine  Bluff,  and  was 
compelled  to  throw  it  off  at  Rob  Roy,  where 
it  was  exposed  to  the  rain  and  mud,  and 
thereby  loss  was  incurred  for  which  plaintiff 
seeks  damages.  Held ;  (i)  that  the  contract 
between  the  two  railway  companies  did  not 
constitute  a  partnership  nor  make  the  nar- 
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row-gauge  railway  compaiiy  the  agent  of 
defendant  for  receiving  freight;  (2)  that  if 
ii  be  conceded  that  the  phiintilT  miglit  re- 
cover for  a  violation  of  a  contract  to  which 
he  was  not  a  party,  he  cannot  recover  in 
this  case,  because  the  proximate  cause  of 
the  injury  complained  of  was,  not  the  viola- 
tion by  defendant  of  its  contract  with  the 
narrow-gauge  railway  company,  but  the  ex- 
posure of  the  cotton  to  the  rain  and  mud. 
S/.  Louts,  A.&^  T.  A'.  Co.  v.  Neel,  S1A111.&' 
ling.  R.  Cas.  428,  56  Ari-.  279,  19  S.  IV.  Rep. 

963- 
((53.  Presiiiiiptiou  as  to  condition 

of  goods.*— (i)  General  rule. — When  goods 
received  by  one  of  several  connecting  car- 
riers for  shipment  beyond  its  line  are  prop- 
erly packed  or  loaded  when  thus  received, 
and  are  delivered  by  the  terminal  carrier  in 
a  damaged  condition,  the  presumption  is, 
in  tlie  absence  of  proof  to  the  contrary,  that 
the  goods  were  damaged  on  the  line  of  such 
terminal  carrier.  Flynn  v.  St.  Louis  &•  S. 
F.  R.  Co.,  43  ^'Z"-  ^W-  424- 

The  last  carrier  will  be  held  liable  if  it 
does  not  show  that  the  loss  or  injury  oc- 
curred '^n  some  preceding  line,  on  the  pre- 
sumption that  the  goods  delivered  to  the 
first  carrier  were  also  delivered  to  the  last, 
;m(l  in  the  same  condition  in  wliich  they 
were  started.  Savannah,  F.  &  W.  R.  Co. 
V.  Harris,  42  Am.  &*  Eng.  R.  Cas.  457,  26 
I'la.  148,  7j  So.  Rep.  544.  — APPROVING 
Knight  7'.  Providence  &  VV.  R.  Co.,  9  Am. 
&  Kng.  R.  Cas.  90,  13  R.  I.  572.— iw/M  v. 
Nni>  York  C.  R.  Co.,  43  Rarli.  (A'.  1'.)  225; 
ajfirmed  in  \\  N.  F.  620.  Shriverv.  Sioux 
City  &-  .Sy.  P.  R.  Co.,  24  Minn.  506.— FoL- 
i.owi.NG  Smith  V.  New  York  C.  R.  Co.,  43 
Rarb.  (N.  Y.)  225 ;  Laughiin  v.  Chicago  & 
N.  W.  R.  Co.,  28  Wis.  204. 

Tills  rule  is  not  changed  by  the  fact  that 
the  last  carrier  transports  them  over  its  line 
in  the  foreign  Ciirin  which  it  received  them 
Leo  V.  .SV.  Paul,  M.  &^  J/.  A'.  Co.,  12  Ant.  &^ 
Kng.  R.  Cas.  35,  30  Minn.  438,  1 5  N.  IV.  Rep. 
872. 

When  goods  are  shipped  in  a  sealed  car 
from  N.  to  B.  under  a  through  bill  of  lad- 
ing, and  an  action  is  brought  against  the 
last  carrier  for  loss  or  damage,  the  presump- 
tion is,  in  the  absence  of  proof  of  loss  or 
damage  on  the  route,  that  the  contents  of 
the  car  when  received  by  him  were  in  the 
same  condition  as  when  shipped  from  N., 

•See  also  ante,  038 ;  post,  075. 


and  a  recovery  cannot  be  had  against  him 
(or  the  contents  of  a  barrel  which  was  found 
empty  when  the  car  was  opened,  when  the 
evidence  does  not  show  how  many  barrels 
were  delivered  in  N.  nor  in  what  condition 
they  were.  Cooper  v.  (Jeorgia  J'ae.  R.  Co., 
92  Ala.  329,  9  So.  Rep.  i  59. 

(2)  Illustrations. — The  plainiitl  delivered 
goods  to  a  road  in  New  York,  which  were 
put  in  a  car  to  be  transported  in  that  car 
over  several  roads  to  a  point  in  Florida. 
The  car  was  received  by  defendant  and 
taken  over  its  road  to  Jacksonville,  an  inter- 
mediate point,  and  there  unloaded  by  de- 
fendant. When  the  next  and  last  carrier 
made  delivery  at  the  point  of  destination 
some  of  the  goods  were  missing  and  others 
injured.  The  evidence  did  not  show  that 
the  lost  goods  were  in  the  car  when  it  was 
unloaded  or  that  defendant  delivered  them 
to  the  next  carrier,  but  did  show  that  some 
of  the  goods  were  injured  when  taken  out. 
Held,  that  the  presumption  which  applies 
to  a  last  carrier,  that  the  goods  were  deliv- 
ered to  it  as  they  were  started,  applies  to 
intermediate  carriers  and  to  defendant,  and 
that  defendant,  having  failed  to  show  deliv- 
ery of  the  lost  goods  to  the  next  carrier  and 
that  those  injured  were  in  the  condition  in 
which  it  received  them,  was  liable.  Savan- 
nah, F.  &^  IV.  R.  Co.  v.  Harris,  42  Am. 
&^  Eitg.  R.  Cas.  457,  26  /•■/(/.   148,  7  So.  Rep. 

544- 

Goods  were  billed  from  St.  Louis,  Mo.,  to 
Athens,  Ga.  As  far  as  Atlanta,  Ga.,  through 
rates  of  freight  were  paid,  and  from  Atlanta 
to  Athens  local  rates  were  charged.  Held, 
that  even  if  this  did  not  n)ake  the  Georgia 
railroad  (from  .Atlanta  to  Athens)  liable  as 
the  last  road  of  a  through  line,  still  the  re- 
ceipt by  it  of  the  goods  for  transportation 
without  exception  was  impliedly  a  receipt 
as  in  good  order,  and  would  render  that 
road  liable  for  dam;ige.s  occurring  thereto. 
Geoigia  R.  Co.  v.  Gann,  68  Ga.  350.  —  DlS- 
IINCUISHKI)  IN  Columbus  &  W.  R.  Co.  v. 
Tillman,  79  Ga.  607,  5  S.  E.  Rep.  135. 

Where  goods  in  a  box  were  shipped  by 
three  successive  carriers,  and  when  deliv- 
ered to  the  consignee  (although  there  were 
no  external  indications  of  the  fact)  the  box 
was  found  to  have  been  opened  and  certain 
goods  abstracted  therefrom — held,  that  the 
jury  might  presume,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  box  re- 
mained unopened  until '  it  came  into  the 
possession  of  the  last  carrier,  and  that  the 
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loss  occurred  through  its  fault.  Liitii,'^/iUn 
V.  C/ihiif^o  &*  N.  IV.  A'.  Co.,  28  117.1.  204,  5 
//;//.  />.  /»•<•/.  323.— yuoTiNd  Nasliiia  Lc^ck 
Co.  V.  Worcester  &  N.  R.  Co.,  48  N.  H.  339. 
Rkvikwino  Brintnall  t.  Saratoga  &  W.  K. 
Co.,  32  Vt.  665.— Dl.SAl'l'K(>vi:i)  IN  Mar- 
quette, II.  &  O.  R.  Co.  V.  Kirkwood,  9  Am. 

6  Eng.  R.  Cas.  85,45  Mich.  51.  Followkd 
i.v  Shriver  7/.  Sioux  City  &  St.  P.  R.  Co.,  24 
Minn.  506.  Rkvikwku  in  Peter.soii  v. 
Chicaijo,  R.  I.  &  P.  R.  Co.,  80  Iowa  92,  45 
N.  VV.  Rep.  573. 

054.  lliinluii  ofprool'.  — In  an  action 
for  injuries  against  the  connecting  carrier 
the  l)ur(len  is  on  the  plaintilT  to  sliow  that 
the  injury  occuried  after  the  freitjht  came 
into  the  possession  of  the  defendant. 
Wis/fni  A'.  Co.  V.  Harwell,  97  Ala.  341,  il 
.S(;.  AV/.  781.  Lake  Erie  &•  //'.  A*.  Co.  v. 
Uahs,  1 1  ///.  App.  489. 

The  presumption  is  that  goods  shipped 
in  good  order  continue  in  that  condition 
until  delivery  to  a  connecting  carrier,  and 
the  burden  rests  on  such  connecting  carrier 
to  show  that  they  were  not  in  good  condi- 
tion when  received  by  liim.  Heard  v.  Illi- 
nois C.  A'.  Co.,  42  Am.  &*  Eng.  K.  Cas,  445, 

79  Iffwa  518,  7  Z.  A'.  A.  280,  44  N.  W.  Rep. 
800.  Mobile  <S-  O.  R.  Co.  v.  Tupelo  F.  M/g. 
Co.,  42  Am.  &*  Eng.  R.  Cas.  ^gy,  67  A/iss.  35, 

7  .So.  Rep.  279.  Smith  v.  Niiu  York  C.  R. 
Co.,  43  liarb.  {N.  Y.)  225  ;  affirmed  in  41  N, 
Y.  620. — Followed   in  Shriver  v.   Sioux 

City  &  St.  P.  R.  Co.,  24  Minn.  506.  Quoted 
IN  Peterson  v.  Chicago,  R.  I.  &  P.  R.  Co., 

80  Iowa  92,  45  N.  W.  Rep.  573. 

Where  the  last  of  connecting  carriers  re- 
ceives goods  and  receipts  for  them  as  in 
good  order,  it  is  liable  if  they  are  delivered 
in  a  damaged  condition,  unless  it  proves 
that  the  injury  in  fact  occurred  while  in 
the  hands  of  a  previous  carrier ;  and  the 
burden  of  proof  to  show  tiiis  is  on  the  last 
carrier.  Dixon  v.  Richmond  &*  D.  R.  Co., 
74  A'^  Car.  538,  13  Am.  Ry.  Rep.  99. 

The  last  of  a  series  of  connecting  lines  of 
railroad  is  responsible  for  a  loss  of  goods 
occurring  during  the  transportation,  subject 
to  the  limitations  contained  in  the  contract 
between  the  shipper  and  the  company  to 
which  the  goods  were  delivered,  unless  the 
company  sued  can  show  that  the  loss  did 
not  occur  on  its  road.  Memphis  <&«•  C.  R. 
Co.  V.  Holloway,^  liaxt.  (Tenn)  188.— 
Quoted  in  Louisville  &  N.  R.  Co.  v. 
Weaver,  16  Am.  &  Eng.  R.  Cas.  218,  9  Lea 


(Tcnn.)  38. — Faison  v.  Alabama  6-   V,  R. 
Co. ,  69  Miss.  569,  13  So.  Rep,  37. 

This  presumption  is  not  overcome  by 
proof  that  the  car  into  wliich  all  the  cases 
were  loaded  by  the  preceding  carrier  came 
"  under  seals  "  of  that  carrier,  and  that  it 
had  no  end  windows,  it  appearing  that  on 
arrival  at  destination  it  was  for  the  first 
time  noted  that  one  case  had  been  some- 
where rccoopered,  and  it  not  being  shown 
when,  where,  or  how  the  missing  case  was 
lost,  or  that  such  seals  were  sufficient  to 
bar  all  access,  and  continued  unbroken 
throughout  the  journey.  Faison  v.  A/n- 
fiama  &*  V.  R.  Co.,  69  Miss.  569,  13  ^SV;.  A',/. 

37. 

055.  Priiiiti-tiu'i«  cviilciico  of  de- 
fault.— Upon  proof  that  goods  "in  good 
order,"  or  "  in  apparent  good  order,"  or  "  as 
in  good  order,"  are  received  on  any  railroad 
of  a  line  in  connection  with  which  "the  last 
company  "  runs  its  road,  the  presumption 
will  arise  that  such  condition  of  the  goods 
continued  up  to  the  time  when  the  last 
company  received  them,  and  the  last  com- 
pany will  be  responsible  to  the  consignee, 
unless  it  shows  that  the  goods  were  not  re- 
ceived by  it  in  such  good  order,  or  appar- 
ent good  order ;  but  there  must  be  some 
legal  evidence  to  show  either  that  the  hist 
company  received  the  goods  as  in  good 
order,  or  that  some  other  railroad  company 
connecting  with  it  so  received  them  ;  and  in 
the  absence  of  any  legal  evidence  of  either 
fact,  a  nonsuit  was  properly  awarded,  es- 
pecially as  in  this  case  there  was  no  proof 
that  defendant  received  the  corn  from  any 
other  carrier,  or  how  it  was  received,  after 
the  itidorsement  upon  the  bill  of  lading  by 
the  agent  was  rejected  as  evidence.  Evans 
V.  Atlanta  &•  W.  P.  R.  Co.,  56  Ga.  498. 

Oo((.  Lion  for  frcif^lits  a<lvaii<'(Ml 
or  earned.''' — When  the  consignor  delivers 
goods  to  one  carrier  to  be  carried  over  liis 
route  and  thence  over  the  route  of  another 
carrier,  he  makes  the  first  carrier  his  for- 
warding agent,  and  the  second  carrier  has 
a  lien,  not  only  for  the  freight  over  his  own 
part  of  the  route,  but  also  for  any  freii^ht 
on  the  goods  paid  by  him  to  the  first  car- 
rier. Potts  V.  New  York  &-  N.  E.  R.  Co.,  3 
Atn.  &•  Eng.  R.  Cas.  424,  131  Mass.  455,  41 
Am.  Rep.  247. 

*  Lien  of  cnnnectini;  carriers  for  freight 
charges,  see  notes,  40  Am.  &  Eng.  R.  Cas.  148; 
55  Id.  41O. 


CARRIAGE   OF   MERCHANDISE,  «57. 


249 


If  a  carrier,  having  no  line  of  its  own  to 
tiic  point  of  destination,  deliver  the  goods 
to  aiiotlier  carrier  hiiving  a  line  nearest  to 
said  destination  (in  doing  which  it  performs 
its  duty),  it  is  the  duty  of  the  carrier  hist 
named  to  receive  the  property ;  and  it  lias 
tile  riglit  to  pay  the  back  charges  thereon 
and  is  entitled  to  a  lien  on  the  goods  for 
the  repayment  of  the  same,  as  well  as  for 
its  own  freight  bills.  Moore  v.  Henry,  i8 
iVo.  App.  35. 

The  initial  carrier  acts  in  the  absence  of 
special  instructions  from  the  owner  to  the 
succeeding  carriers,  as  his  forwarding  agent, 
in  giving  directions  to  them  as  to  the  trans- 
portation of  the  goods;  and  in  case  of  a 
mistake  made  by  the  first  carrier  in  direct- 
ing the  goods,  or  in  the  bills,  by  reason  of 
whicli  they  are  sent  to  the  wrong  place,  the 
last  carrier  has  a  lien  upon  them  for  the 
freigiit  earned  by  him,  and  also  for  the  sums 
paid  l)y  him  for  the  freight  from  the  com- 
mencement of  the  transportation.  Uri^^gs 
v.  Boston  &*  L.  R.  Co.,  6  Alkn  (Mass.)  246. 

If  a  railroad  company  which  has  received 
goods  for  transportation  to  an  extra-termi- 
nal point,  with  directions  to  forward  the 
same  thereto  upon  a  specified  line  of  rail- 
way, delivers  the  same  to  a  connecting  car- 
rier other  than  that  specified  by  the  shipper, 
and  such  connecting  carrier  receives  the 
goods  in  the  usual  course  of  business,  with- 
<iut  notice  of  the  special  directions,  the 
latter  carrier  is  entitled  to  charge  reason- 
able freigiit  rates  for  the  carriage  of  the 
goods  and  has  a  lien  therefor.  Pr/ce  v. 
Denver  <S^  A'.  (/.  R.  Co.,  37  Am.  Sr-  Eng.  R. 
Cas.  626,  12  Co/o.  402,  21  Piu:  Rep.  188. 

Where  one  carrier  company  receives 
goods  at  the  end  of  the  initial  carrier  com- 
pany's line,  and  the  initial  company  neglects 
t(j  inform  it  that  the  freight  was  paid,  it 
is  not  rcsponsii)le  for  the  omission,  and  has 
tlie  riglit  to  retain  the  goods  in  its  posses- 
sion for  a  reasonable  time,  until  it  can  in- 
fiuire  into  and  ascertain  the  facts.  Union 
Exp.  Co.  v.  Slioop,  85  Pa.  St.  325. 

Tiie  last  carrier  may,  as  agent  for  the  first, 
witli  wliom  the  contract  was  made,  collect 
tlic  freight  due  to  the  first  either  under  the 
contract  or  by  asserting  a  lien  on  the  goods. 
Trot  tier  v.  Red  River  Transp.  Co.,  Man, 
(T.  Wood)  255. 

After  some  parcels  had  been  delivered  to 
the  consignees  by  the  P.  &  W.  R.  R.  Co. 
and  found  damaged  they  directed  the  com- 
pany to  receive  no  more  parcels  of  the  lot. 


Held,  that  after  such  direction  the  company 
had  no  authority  to  receive  the  other  par- 
cels or  to  pay  any  back  freight  upon  them. 
Knight  V.  J'rovidence  &-  It'.  R.  Co.,  9  ^hn. 
&*  Eng.  R,  Cas.  90,  13  A'.  /.  S7->4iAin.Rep, 
46. 

If  goods  are  delivered  to  a  carrier  to  be 
forwarded  by  a  specified  connecting  line 
and  tiie  receiving  carrier  fraudulently  diverts 
them  to  a  rival  line  which  receives  them  in 
the  knowledge  of  the  fact  that  specific 
directions  to  ship  by  another  line  had  been 
given,  the  connecting  carrier  actually  re- 
ceiving the  goods  has  no  lien  for  freight 
earned  or  advanced.  Denver  &•  R.  G.  R. 
Co.  V.  Hill,  40  Ant.  &*  Eng.  R.  Cas.  145,  13 
Colo.  35,  4  L.  R.  A.  376,  21  Pac.  Rep.  914. 

057.  DviiiiiiidiiiK:  liiure  tliaii  tliu 
n^rced  rate. — If  a  carrier  receives  goods 
for  shipment  over  several  connecting  lines 
and  guarantees  a  through  rate,  vvliere  no 
joint  rate  has  been  agreed  upon  by  such 
connecting  lines,  the  last  carrier  has  a  lien 
on  the  goods  for  its  own  regular  charges, 
together  with  the  charges  due  the  prior 
connecting  lines  advanced  by  it  in  igno- 
rance of  the  guaranty,  though  the  amount 
so  paid,  added  to  its  charges,  exceeded  the 
guaranteed  rate.  Loeiuenberg  v.  Arkansas 
&•  L.  R.  Co..  56  Ari:  439,  19  S.  IV.  Rep. 
1051. 

Where  goods  are  delivered  to  a  carrier 
under  a  contract  which  does  not  purport  to 
bind  the  contracting  carrier  as  a  carrier  for 
the  whole  distance,  but  contemplates  de- 
livery to  other  carriers  not  specified,  a  con- 
necting carrier  to  which  the  goods  are 
delivered  for  transportation  to  their  destina- 
tion has  a  lien  for  unpaid  freight,  although 
the  consignor  paid  to  the  contracting  car- 
rier a  sum  intc^ided  to  be  in  full  payment 
tliereof,  but  which  in  point  of  f.ict  was  less 
than  the  usual  rate.  Crossan  v.  \ew  York 
(S^  N.  E.  R.  Co.,  40  ,////.  6-  Eng.  R.  Cas. 
136,  149  JAtjf.  196,  21  A'.  E.  Rep.  367. — Not 
FOLLOWING  Marsh  v.  Union  Pac.  R.  Co.,  3 
McCrary  (U.  S.)  236. 

A  carrier  receiving  goods  from  another 
carrier,  and  discovering  that  the  articles 
are  such  that  the  rates  are  higher  than 
those  named  in  the  bill  of  lading  issued  by 
the  first  carrier,  may  transport  them  to 
their  destination  and  collect  the  increased 
rate.  Sumner  v.  Southern  R.  Assoc,  9  Am. 
&'  Eng.  R.  Cas.  18,  7  Baxt.  {Tenn.)  345. 

The  first  and  the  last  carrier  being  inde- 
pendent carriers,  and  having  between  them 


250 


CAKRIACJK   OF   MI- RCIIANDISE,  «r»K-<M»0. 


11  ' 

! 'il* 

I.  hi' 

hi      'iff 


|ri|| 


no  contract  relation,  and  tlie  bill  of  ladini; 
issued  by  the  former  bclnjj  silent  us  to  any 
contract  to  sliij)  the  ^oods  as  "  released  "  or 
at  a  I  educed  rate,  iiiid  tiie  last  carrier  liav- 
inf{  paid  cliarj^es  and  earned  frei^iit  without 
notice  of  any  contract  outside  (jf  the  bill  of 
ludiny,  the  riyht  to  hold  the  ^{(jods  for  pay- 
ment (j1  the  charj{es  advanced  and  freij^ht 
earned,  on  the  basis  of  ordinary  rates,  was 
not  allected  by  such  secret  outside  contract. 
There  can  be  no  recovery  for  damajic  to 
the  ^oods  sustained  without  fault  or  ncKli- 
(,'i.Mrc  of  the  last  carrier,  whilst  they  were 
rightfully  detaiiu'd  to  await  payment  as  pre- 
liminary to  making  a  delivery  to  the  con- 
signee. (iiori;iii  A'.  (3~«  />',  Co.  v.  Murray, 
45  /////.  &^  Kiif,'.  A'.  Cas.  334,  85  Ga.  343,  11 
S.  E.  A',p.  77^). 

Where,  pursuant  to  an  agreement  l)ctwccn 
connecting  railroads,  freight  is  received  by 
one,  to  be  delivered  at  a  point  on  the  other 
for  a  sum  less  than  the  aggregate  regular 
charges  of  both,  the  latter,  upon  receiving 
such  freight,  must  deliver  it  at  such  point 
to  the  consignee,  upon  his  tendering  such 
sum  to  the  proper  agent  of  the  latter. 
Evamn'ille  &•  C.  A'.  Co.  v.  Marsh,  57  Ind, 
505,  18  Am.  A'y.  A\/>.  4S2. 

Tender  of  the  agreed  freight  for  trans- 
portation of  goods  over  connecting  roads, 
contracted  for  as  an  entirety,  entitles  the 
consignee  to  receive  the  goods  from  the 
last  company  in  the  line,  irrespecti\e  of 
arrangements  between  the  two  com|)anies 
for  division  of  such  charges,  or  of  whether 
it  is  enough  to  satisfy  the  usual  separate 
charges  of  both  companies  or  not.  Kiuins- 
v/7/r  &->  C.  A'.  Co.  V.  Mars/t,  57  hid.  505,  18 
^liii.  A'y.  Ref>.  482. 

An  action  for  damages  to  nursery  stock 
by  freezing  was  instituted  by  the  consignee 
against  the  carrii'r  to  whose  care  one  of  the 
connecting  lines  had  delivered  the  property, 
and  the  plaintilT's  evidence  tended  to  show 
that  the  damage  to  the  stock  occurred  after 
the  goods  arrived  at  their  destination  and 
while  they  were  wrongfidly  withheld  by  the 
defendant  on  a  charge  for  transportation 
which  it  had  no  right  to  make,  a  through 
guaranteed  contract  at  a  much  less  rate 
having  been  accepted  by  the  original  carrier 
at  the  time  of  the  consignment.  This  evi- 
dence made  out  a  suflicicnt  prima-facie 
case  to  entitle  the  plaintiff  to  go  to  the 
jury.  A  judgment  of  nonsuit  therefore 
was  erroneous.  Milton  v.  Denver  <S>»  R.  G. 
R.  Co.,  I  Colo,  App.  307,  29  Pac.  Rep.  22. 


<t.%H.  Iticlit  of  triiiiNlV^r  coiiiiMiiiy  to 

fliiii'Hft'H. —Where  goods  come  by  ilu? 
hands  of  successive  carriers  to  the  depot  nf 
the  last  one,  in  the  city  where  the  consif^nee 
lives,  the  <  arriage  ceuls,  and  if  a  triin>fer 
company,  without  special  authority  from 
the  consignee,  or  authority  warranted  from 
usage  kno«  11  to  and  a<(iuiesced  in  by  the 
consignee,  takes  the  goods  from  the  d<i)ot 
to  the  consignee's  warehouse,  the  consignee 
incurs  no  obligation  to  him.  Kansas  Citv 
Transfer  Co.  v.  Neisivanf^er,  18  Mo.  .Ipp. 
103.— QiioriNt;  Rankin  v.  Pacific  H.Co  ,  55 
Mo.  if)7  ;  Eaton  v.  St.  Louis,  I.  M.  &  S.  K. 
Co.,  12  Mo.  App.  386. 

If  a  transfer  company  has  been  for  a  con- 
siderable time  in  the  habit  of  hauling 
freight  belonging  tf)  consignees  from  the 
de|)ot  to  their  place  of  business,  and  paying 
charges  thereon  and  collecting  them  from 
the  consignees,  and  this  is  recognized  l)y 
the  consignees  and  is  in  accordance  with 
the  custom  between  them,  the  transfer 
company  has  a  right  to  continue  in  said 
habit  or  custom  until  notified  by  the  con- 
signees to  desist  therefrom.  Kansas  City 
Transfer  Co.  v.  Neisioanger,  18  Mo.  App. 
103, 

<(5».  DHny  in  (l<>liv<'riii{r«— Hold- 
ing lor  1)111  of  bnrk  <'liarff*'H.— Where 
a  railroad  company  receives  goods  on  a 
contract  made  with  the  owner,  or  his  agent, 
to  carry  them  to  their  destinatK)n,  beyond 
the  terminus  of  that  company's  line,  and 
while  in  the  course  of  transportatioti  they 
come  into  the  haiuls  of  a  connecting  rail- 
road company,  by  whose  negligence  there  is 
unreasonable  delay  in  delivering  them  at 
destination,  the  latter  is  liable  in  an  action 
of  tort  for  the  delay,  although  there  bi'  no 
contract  relations  between  the  two  com])ii- 
nies,  nor  any  contract  between  the  owner  oi 
the  goods  and  the  comi)any  causing  th(' 
damage.  Johnson  v.  East  Tenn.,  F.  &•  G. 
R.  Co.,  55  .  /«/.  &*  Eng.  R.  Cas.  446,  90  Ga. 
810,  17  .V.  E.  Rep.  121. 

<MM).  Statutory  duty  to  r<M'<>iv«^ 
from  roiiii4>(*tiii|;  line— StrikcN  iiiul 
boycotts. ^A  railroad  doing  business  as  a 
common  carrier  has  no  right  to  refuse  to 
deliver  to  or  receive  from  a  connecting 
railroad  cars  of  such  connecting  line,  either 
loaded  or  empty,  or  freight  of  any  kind 
which   is   ordinarily    transported    between 

*  Liability  of  last  carrier  for  delay  in  a  through 
shipment,  see  45  Ai«.  &  Eng.  R.  Cas.  332, 
abstr. 
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r.iilrniiil  companies  according  to  the  proper 
and  usual  ctjursi'  of  liusints.'  ;  and  il  is  no 
excuse  for  llie  action  ol  a  r.ulroad  company 
in  so  ri'fusiny  cars  or  freif,dii  properly  of- 
fered tiiat  tlic  receiving  of  ilieni  mi>,dil  or 
probal)ly  would  involve  the  c(jnipany  in  a 
strike  and  l)oycott  of  employes,  vvliicli  ex- 
ists on  luul  against  the  road  from  widch  it 
so  refuses  to  receive  the  cars  or  frei^lit. 
Jl.iTs  V.  ll'abas/i,  St.  L.  G^  /'.  A'.  Co.,  35 
A/)i.  iS«»  /./j^.  A'.  C(/v.  646,  34  /•'<•(/.  /\'</.  244, 
A  strike  of  locomotive  engineers  on  plain- 
tifl's  road  and  the  prospect  that  it  would 
extend  to  difendant's  road  if  plaintitl's  cars 
were  acc(;pled,  is  no  defense  to  a  suit  for  a 
mandatory  injunction  to  compel  defendant, 
under  the  Interstate  Commerce  Act  and  tlie 
laws  of  Iowa,  to  receive  freight  and  passen- 
gers from  plaintill's  connecting  road,  t'///- 
tti^o,  /'.  iS-  (J,  A',  Co.  V.  Jiitr//>{i{/o>t,  C.  A'.  &* 
A.  A'.  Co.,  34  /''itA  Kip.  481.— I'oli.owki) 
IN  Payne  v.  Kansas  &  A.  V.  K.  Co.,  47  Am. 
A  iMig.  K.  Cas.  228,  46  Fed.  Rep.  546 ;  To- 
ledo, A.  A.  &  N.  M.  R.  Co.  V.  Pennsylvania 
C<i.,  53  Am.  <i  Eng.  R.  Cas.  307,  54  Fed. 
Rep.  7JO. 

<«(!.  IViialty  under  ArkaiiNiiH 
htiitiitc  lor  ■I'ailiii'c  tu  (ielivcr.— 
Under  a  joint  traffic  arrangement  between 
three  connecting  lines  of  railway,  a  car- 
load of  flour  was  forwarded  from  Verona, 
Mo.,  via  Nichols,  Mo.,  and  Joneshoro,  Ark., 
to  Clarendon,  Ark.  Hy  mistake  the  inter- 
mediaie  carrier  transported  the  flour  beyond 
I'inesboro,  where  it  should  have  been  de- 
lurred  to  the  last  carrier,  to  llopclield, 
Ark.,  and  delivered  it  to  a  carrier  not  a 
par  v  to  the  traffic  arrangement,  by  which 
il  ,is  delivered  to  the  last  carrier  above 
mciitioiied  at  Urinkley,  Ark.,  a  station  sit- 
uated between  Jonesboro  and  Clarendon. 
In  actions  to  recover  the  statutory  penalty 
from  the  last  ca"  ier  for  refusing  to  deliver 
the  flour  upon  t  dcr  of  the  charges  shown 
by  the  bill  of  lading  and  to  recover  pos- 
session of  the  ^uwx-  held :  (1)  that  where  the 
bill  of  lading  does  not  show  all  of  the 
charges  that  are  legally  demandable  by  the 
carrier,  the  st,  iiory  penalty  is  not  recover- 
able from  the  (.arrier  upon  its  failure  to  de- 
liver freight  on  tender  of  the  charges 
shown  by  bill  of  lading ;  (2)  that,  the 
last  carrier  not  being  responsible  for 
the  additional  charges,  the  consignee 
is  not  entitled  to  recover  the  goods  car- 
ried upon  tendering  the  charges  in  the 
bill  of  lading,  but  will  be  required  to  pay 


the  additional  chargi'M  rnaile  by  the  con- 
iiecting  line  that  was  not  a  party  to  the 
trallic  at  rangcment,  /•'ivvA.-  c  v.  Joliitson,  56 
^Irk.  430,  Kj  X  //'.  A'./.  1050.  I'ui.i.dWil) 
IN  Loeweiiberg  v.  Arkansas  \  L.  R.  Co.,  56 
Ark.  43<> 

U02.  riuadiiiKN.—  IMaintiiT,  in  an  action 
against  the  second  of  two  connecting  <;ar- 
riers  for  the  loss  of  baggage,  does  not  state 
a  cause  of  action  where  he  fails  in  slate  that 
the  carriers  were  joint  »:ontractors,  or  that 
the  second  carrier  received  the  baggage. 
The  sale  of  a  through  ticket  is  not  evidence 
of  a  j(jint  contract  by  which  the  second 
carrier  is  liable  for  such  loss  by  the  liist. 
l-'ildi'r  V.  Columbia  &•  Li.  A'.  Co.,  27  ..-////.  &- 
Juif^.  A'.  C11.1.  264,  21  .S<^.  Ciir.  33.  53  //w. 
AV/.  656.— DisTiNGUisiiKU  IN  Walliiigford 
V.  Columbia  &  G.  R.  Co,,  30  Am.  &  Kng.  R. 
Cas.  40,  26  So.  Car.  258,  2  S.  K.  Rep.  ly. 

«0;i.  Hvldi'iu'o.*  —  Where  evidence 
shows  that  a  certain  quantity  of  paper  was 
shipped  over  a  tailroad  as  through  freight, 
was  in  good  order  at  an  intermediate  point 
beft)rc  c(jming  over  the  defendant  road 
to  its  destination,  and  that  the  packages 
had  been  afterward  broken  open,  together 
with  evidence  that  plaintiff  weighed  it  and 
that  it  failed  to  be  as  much  as  was  charged 
and  paid  for,  these  facts  will  justify  a  judg- 
ment for  plaintiff  f(jr  such  deficiency. 
Soiithwfstern  A'.  Co.  v.  Cohen,  49  Cm.  627. 

On  the  trial  of  an  action  against  three 
railroad  corporations,  whose  roads  form  a 
continuous  line,  to  recover  for  goods  deliv- 
ered on  the  several  roads  for  transportati(.'n 
over  the  line  and  destroyed  by  fire  on  the 
third  njad  in  the  course  of  liansportatioii, 
evidence  of  declarations  of  a  master  of 
transportation  employed  by  the  second  and 
third  cor|)orations,  not  accompanying  or 
forming  part  of  any  official  act,  nor  within 
the  scope  of  his  authority,  is  inadmissible 
against  either  defendant.  Pratt  v.  Oi:;ilriis- 
hurg  &*  L.  C.  A'.  Co.,  102  A/tiss.  557.-  Fol- 
I.OWKO  IN  llolsapple  7/.  Rome,  \V.  Si  O. 
R.  Co.,  3  Am.  &  Eng.  R.  Cas.  487,  86  N.  V. 

27S- 

A  box  containing  a  theatre  drop-curtain 
was  injured  by  water  while  being  carried 
from  one  place  to  another.  The  carriage 
was  performed  by  several  connecting  lines 
of  road.  //M,  that  evidence  that  it  did  not 
rain  while  the  box  was  in  transit  over  de- 

*  Evidence  as  10  loss  of  goods  shipped  over 
connecting  lines,  see  note,  55  Am.  &  Eng.  R. 
Cas.  450. 
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fendant's  road  tended  to  prove  ihat  it  did 
not  get  wet  while  in  its  custody  ;  and  an  in- 
struction that  the  jury  might  consider  tliis 
fact  in  connection  with  oiher  evidence  was 
proper.  Burwcll  v.  Raleigh  &*  G.  A'.  Co., 
25  Am.  &•  Eng.  R.  Las.  410,  94  N.  Car.  451. 

004.  KHtoppel.'*' — Where  a  carrier  gave 
a  bill  of  lading  for  goods  in  good  order  and 
the  consignee  required  him  to  pay  damages 
which  they  agreed  the  goods  had  sustained, 
and  the  consignee  gave  to  the  carrier  a 
certificate  that  the  goods  must  have  been 
wet  when  received  by  the  carrier,  to  induce 
the  intermediate  consignees  to  iind  out 
where  the  goods  became  wet,  the  carrier 
having  sued  the  consignee,  first  named,  to  set 
aside  their  settlement,  alleging  fraud,  etc., 
it  was  held  that  the  latter  was  not  merely 
not  concluded  by  his  said  certificate  of 
opinion,  but  that  ih&  prima-facie  case  made 
in  his  favor  by  the  settlement  was  not 
affected  thereby,  there  being  no  evidence 
that  the  settlement  was  not  a  real  trans- 
action.   Austin  V.  Talk,  20  Tex.  164. 

5.  Limitation  of  Liability  as  Between 
Connecting  Lines. 

005.  Initial  carrier  liable  to  place 
of  deHtiiiatioii,  unless  express  limi- 
tatioii.f — Where  a  carrier  receives  goods 
marked  to  a  point  beyond  its  line,  in  the 
absence  of  proof  to  the  contrary  it  will  be 
deemed  as  having  agreed  to  deliver  at  the 
place  of  destination.  If,  in  such  case,  it 
desires  to  limit  its  liability  to  injuries  occur- 
ring upon  its  own  road,  it  mu.st  provide  for 
such  limitation  by  contract.  Foy  v.  Troy  &» 
B.  R.  Co.,  24  Bar/'.  (A'.  V.)  382.— Quoted 
IN  Nashua  Lock  Co.  v.  Worcester  &  N.  R. 
Co.,  48  N.  H.  339.  Reviewed  in  Gray  v. 
Jackson,  5!  fJ.  H.  9. 

Where  several  common  carriers  are  asso- 
ciated ill  a  continuous  line  of  transporta- 
tion, and  in  the  course  of  the  business 
goods  are  carried  through  the  connected 
line  for  one  price,  under  an  agreement  by 
which  the  freight  money  is  divided  among 
the  associated  carriers,  in  proportions  fixed 
by  the  agreement ;  if  the  carrier  at  one  end 
of  the  line  receives  goods  to  be  transported 
through   marked    for  a   consignee    at  the 

*  Estoppel  of  terminal  company  to  deny  au- 
thority of  other  companies  to  make  throuRh  con- 
tract of  shipment,  see  45  Am.  &  Enu.  R.  Cas. 
331,  aistr.    See  aiso post,  722. 

t  See  also  unit,  44. 


Other  end  of  the  line,  and  on  delivery^of  the 
goods  talies  pay  for  transportation  through, 
the  carrier  who  so  receives  tlu  goods  is 
bound  to  carry  them,  or  see  that  they  are 
carried,  to  their  final  destination,  and  is 
liable  for  an  accidental  loss  happening  in 
any  part  of  the  connected  line.  A'asltiia 
Lock  Co.  v.  Worcester  &*  N.  R.  Co.,  48  A'. 
//.  339.— Following  Goss  v.  New  Vork,  P. 
&  B.  R.  Co.,  99  Mass.  220.  Not  followi.ng 
Hood  V.  New  York  &  N.  H.  R.  Co.,  22 
Conn.  I ;  Elmore  v.  Naugatuck  R.  Co.,  23 
Conn.  457;  Naugatuck  R.  Co.  t/.' Water- 
bury  Button  Co.,  24  Conn.  468 ;  Converse 
V.  Norwich  &  N.  Y.  Transp.  Co.,  33  Conn, 
166 ;  Perkins  v.  Portland,  S.  &  P.  R.  Co., 
47  Me.  573.  Quoting  Foy  v.  Troy  &  B. 
R.  Co.,  24  Barb.  (N.  Y.)  382 ;  McDonald  v. 
Western  R.  Corp.,  34  N.  Y.  501  ;  Wii'ert 
V.  New  York  &  E.  R.  Co.,  12  N.  Y.  256; 
Bradford  v.  South  Carolina  R.  Co.,  7  Rich. 
(So.  Car.)  201 ;  Farmers'  &  M.  Bank  v. 
Champlain  Transp.  Co.,  23  Vt.  186;  Weed 
V.  Saratoga  &  S.  R.  Co.,  19  Wend.  (N.  Y.) 
534;  Cincinnati,  H.  &  D.  R.  Co.  v.  Spratt, 
2  Duv.  (Ky.)  4 ;  Hyde  v.  Trent  &  M.  Nav. 
Co.,  5  T.  R.  389 ;  Burtis  v.  Buffalo  &  S. 
L.  R.  Co.,  24  N.  Y.  269 ;  Clioteaux  v. 
Leach,  18  Pa.  St.  224;  Nutting  v.  Connec- 
ticut River  R.  Co.,  i  Gray  (Mass.)  502, 
Reviewing  Darling  v.  Boston  &  W.  R.  Co., 

II    Allen   (Mass.)   2C>r       DISTINGUISHED    IN 

Alabama  G.  S.  R.  <\,  v.  Thomas,  32  Am.  & 
Eng.  R.  Cas.  464,  83  Ala.  343,  3  So.  Rep. 
802.  Followed  in  Burke  v.  Concord  R. 
Co.,  61  N.  H.  160.  Reviewed  in  Barter  i/. 
Wheeler,  49  N.  H.  9;  Gray  v.  Jackson,  51 
N.  H.  9;  Conkey  I/.  Milwaukee  &  St.  P.  R. 
Co.,  31  Wis.  619. 

000.  Wlieii  no  limitation  allowed 
as  to  through  shipments.*— When  a 
carrier  undertakes  to  carry  goods  not  only 
over  his  own  route  but  over  connecting 
lines,  he  cannot  contract  that  his  rcs|)<)iisi- 
bility  shall  cease  at  the  end  of  his  own  line. 
He  will  still  be  held  responsible,  not  only 
for  the  ne'rligence  of  himself  and  his  own 
servants,  but  of  the  connecting  lines,  they 
being  considered  his  agents  for  carrying  out 
the  particular  contract.  Gah'cston,  H.  &* 
H.  R.  Co.  V.  Allison,  1 2  Atn.  &*  Eng.  R.  Cas. 
28,  59  Tex.  193.— Reviewing  Stewart  v. 
Merchants'  Dispatch  Transp.  Co.,  47  Iowa 
229.— Reviewed  in  McCarn  v.  Interna- 
tional &  G.  N.  R.  Co.,  84  Tex.  352. 

•See  also /w/,  677. 
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667.  Benefit  of  liniitntion  lost  by 
cliniigiiig  cars.— An  agreement  by  a  rail- 
way company  to  forward  cars  upon  which 
fruii  was  loaded  on  its  line  of  road  and  on 
lines  connecting  with  it,  and  to  deliver  the 
cars  thus  loaded  and  forwarded  to  the  agent 
of  the  shipper  at  Chicago,  is  in  effect  a  con- 
tract that  the  freight  siiall  gothrougli  upon 
those  cars  over  the  entire  route  without 
change.  Galveston,  H.  &»  H.  R.  Co.  v.  Alli- 
son, 12  Am.  <S-  Eng.  R.  t".»J.  28,  59  Tex.  193. 

A  railway  company  in  receiving  freight 
stipulated  against  responsibility  for  damage 
beyond  its  own  line,  but  agreed  to  forward 
the  goods  through  to  Chicago  in  the  cars  in 
which  they  were  loaded.  Held,  that  by 
changing  the  cars  after  they  left  the  road  of 
the  company  it  assumed  the  risk  of  the  safe 
transportation  of  the  goods,  notwithstand- 
ing the  stipulation  against  liability  for  dam- 
age beyond  its  own  line.  Galveston,  H.  &* 
H.  R.  Co.  V.  Allison,  1 2  Am.  <S>»  Eng.  R.  Cas. 
28,  59  7V.V.  193. 

608.  Wlu'ii  benefit  of  limltntion 
confined  to  initial  carrier.*— A  com- 
mon carrier  which  receives  goods  from  a 
connecting  line  is  not  entitled  to  the  benefit 
of  any  limitation  upon  its  common-law  lia- 
bility contained  in  an  express  contract  en- 
tered into  between  the  latter  and  the  con- 
signor, in  its  own  behalf  and  for  its  own 
protection  only.  Bancroft  v.  Merchants' 
Dispatch  Transp.  Co.,  47  Iowa  262.  Craw- 
ford V.  Great  Western  R.  Co.,\Z  U.  C.  C.  P. 
SIC. 

Where  a  contract  is  made  with  a  common 
carrier  for  the  transportation  of  goods,  no 
intermediate  carriers  being  designated,  and 
containing  no  provisions  that  its  stipula- 
tions shall  enure  to  the  benefit  of  all  the 
carriers,  an  intermediate  carrier,  by  accept- 
ing the  gooils  for  transportion,  is  bound  by 
the  ordinary  rules,  in  the  absence  of  a 
special  contract,  and  cannot  claim  the  ben- 
efit of  the  provisions  of  the  original  con- 
tract. Adams  Exp,  Co.  v.  Harris,  40  Am. 
&*  Eng.  R.  Cas.  151,  120  fnd.  73,  21  N.  E. 
Ri/>.  340. — Distinguishing  United  States 
Exp.  Co.  V.  Harris,  51  Ind.  127;  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Weakly,  50  Ark.  397 ; 
Halliday  v.  St.  Louis,  K.  C.  &  N.  R.  Co.,  74 
Mo.  159,  41  Am.  Rep.  309;  Evansville  &  C. 
R.  Co.  V.  Androscoggin  Mills,  22  Wall.  (U. 

*When   subsequent  carrier   not    entitled   to 

benefit  of    provisions  limiting  initial  carrier's 

common-law   liability,  see  note,   72  Am.   Dec. 
343. 


S.)  594;  Magheez/.  Camden  &  A.  R.  Co.,  45 
N.  Y.  514;  Lamb  v.  Camden  &  A.  R.  &  T. 
Co.,  46  N.  Y.  271. 

Where  a  contract  for  through  transpor- 
tation of  goods  contains  a  clause  limiting 
the  carrier's  liability,  in  the  absence  of  any- 
thing to  show  that  the  limitation  is  to  apply 
to  all  subsequent  carriers  it  will  be  con- 
strued as  applying  to  the  initial  carrier  only. 
Babcock  v.  Lake  Shore  &*  M.  S.  R.  Co.,  43 
How.  Pr.  (JV.  V.)  317. —  Not  following 
Camden  &  A.  R.  Co.  v.  Forsyth,  61  Pa.  St. 
81  ;  Bristol  &  E.  R.  Co.  v.  ".:mmings,  5  H.  & 
C.  969;  Muschamp  v.  La  jaster  &  P.  J.  R. 
Co.,  8  M.  &  W.  421.—  IVallingford  V.  Colutn- 
bia  <S>*  G.  R.  Co.,  yoAm.  &>  Eng.  R.  Cas.  40, 
26  So.  Car.  258,  2  5.  E.  Rep.  19. 

The  receipt  given  by  a  carrier  for  goods 
contained  restrictions  upon  its  liability  and 
provided  that  the  same  should  enure  to  the 
benefit  of  any  connecting  carrier.  A  con- 
necting carrier,  on  receiving  the  goods,  gave 
to  the  first  carrier  a  receipt  containing 
different  provisions.  Held,  that  the  liability 
of  the  connecting  carrier  for  the  loss  of  the 
goods  depended  upon  the  terms  of  the  lat- 
ter receipt,  and  it  could  not  avail  itself  of 
the  provisions  of  the  former  one.  Brown- 
ing V.  Goodrich  Transp.  Co.,  78  Wis.  391.47 
N.   W.  Rep.  428. 

Plaintiffs  bought  goods  in  the  United 
States  to  be  shipped  to  a  point  in  Canada. 
The  bill  of  lading  issued  by  the  road  first 
receiving  the  goods  contained  a  clause  ex- 
empting that  road  and  the  roads  and  boats 
with  which  it  connected  from  loss  by  fire, 
and  purported  to  give  a  through  rate,  but 
which  in  fact  was  only  to  the  border  of  the 
United  States  on  one  of  the  great  lakes. 
From  there  to  the  place  of  destination  it 
was  to  be  carried  by  defendant  road  under 
a  special  contract  that  contained  no  exemp- 
tion from  fire.  Held,  that  defendants  were 
liable  for  a  loss  of  the  goods  by  fire  while 
on  their  road.  Gordon  v.  Great  Western  R. 
Co.,  2S  U.  C.  C.  P.  488. 

600.  Power  of  first  and  second 
carriers  t*»  contract  for.— Where  a  car- 
rier delivers  goods  to  a  forwarder,  who  is 
its  agent  and  the  agent  of  the  company  to 
whom  the  same  are  delivered,  and  he  gives 
a  bill  of  lading  limiting'  the  duty  of  the  lat- 
ter to  deliver  the  goods  to  another  com- 
pany, this  will  make  the  bill  of  lading  a 
contract,  binding  upon  the  first  and  second 
carriers  ;  and  the  second  carrier  will  not  be 
responsible  for  the  delivery  of  the  goods  to 
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the  consignee  by  the  last  carrier.  Chicago 
&*  X.  IV.  A'.  Co.  V.  Northern  L.  Packet  Co., 
70  ///.  217. 

Wlicre  frciglit  is  shipped  under  a  special 
contract  limiting  the  carrier's  common-law 
liability,  by  which  the  initial  carrier  only 
unflert.ikes  to  carry  to  the  end  of  his  line 
and  tliere  to  deliver  to  the  next  carrier,  the 
fust  carrier  has  no  authority  to  enter  into 
a  special  contract  on  behalf  of  the  shipper 
with  the  ne.«  carrier  restricting  his  liability. 
Bahcock  v.  Lake  Shore  &>  M.  S.  R.  Co. ,  49 
A'.  ]'.  491,  3  Am.  Ay.  Kep.  381  ;  reversuig 
43  //o7t>.  Pr.  317.— Following  Root  v. 
Great  Western  R.  Co.,  45  N.  Y.  524. 

Oil  was  shipped  without  any  specific 
agreement  as  to  the  limitation  f)f  the  car- 
rier's liability,  but  upon  delivery  to  the  next 
carrier  a  receipt  was  given  providing  that  it 
would  be  further  carried  at  owner's  risk  of 
Ijss  by  fire  or  leakage.  Held,  that  the  ini- 
tial carrier  was  the  shipper's  agent  in  deliv- 
ering the  oil  to  the  second  carrier  ;  therefore 
the  exemption  was  valid,  and  the  second 
carrier  not  liable  for  a  loss  coming  within 
the  terms  of  the  exemption.  Hinkley  v. 
New  York  C.  G^  H.  K.  R.  Co.,  3  T.  &*  C. 
i^N.  K.)  281  ;  affirmed  in  60  N.  V.  644,  mem. 
— Approving  Camden  &  A.  R.  Co.  v.  For- 
syth, 61  Pa.  St  86.  Reviewing  Babcock 
V.  Lake  Shore  &  M.  S.  R.  Co.,  49  N.  Y.  491. 

In  establishing  the  right  of  the  second 
carrier  to  make  such  exemption  it  was 
competent  for  it  to  prove  a  uniform  custom 
that  it  only  held  itself  out  as  a  carrier  of 
oil,  where  the  same  was  shipped  at  owner's 
risk  as  to  losses  by  fire  or  leakage.  Hink- 
ley v.  Ne^u  York  C.  iS-  //.  R.  R.  Co.,  3  T.  5- 
C.  (N.  Y.)  281  ;  affirmed  in  60  A^.  Y.  644, 
mem. 

C$70.  Koiliiovfl  rates  sufficient  con- 
sideration for. — Reduced  rates  given  for 
the  transportation  of  freight  is  a  suflicient 
consideration  to  support  a  shipper's  promise 
to  release  the  connecting  lines  from  liability 
as  common  carriers  for  points  beyond  the 
receiving  carrier's  line.  Western  R.  Co.  v. 
Harwell,  97  Ala.  341,  11  So.  Rep.  781. 

071.  When  benefit  of  limitation 
extends  to  subsequent  carriers.*— 
A  railroad  company  which  receives  freight 
fnim  another  company  under  an  agreement 
between  the  latter  and  the  consignor  is  lia- 


*  When  contracts  limitini;  liability  enure  to 
benefit  of  connecting  carriers,  see  notes,  3a  Am. 
&  Eng.  R.  Cas.  474;  18  Id.  596;  16  Id.  241.  See 
also  ante,  44. 


ble  for  any  loss  resulting  from  a  failure  on 
its  part  to  perform  the  contract,  and  is  en- 
titled to  any  valid  limitation  of  liability 
therein  contained.  St.  Louis,  I.  M.  iS>»  S. 
R.  Co.  V.  Weakly,  35  Am.  6-»  Eng.  R.  Cas. 
635.  50  Ark.  397,  7  Am.  St.  Rep.  104,  8  5. 
W.  Rep.  134.— Following  St.  Louis,  I.  ^L 
is.  S.  R.  Co.  V.  Lesser,  46  Ark.  236. — Dis- 
IINGULSHKD  IN  Adams  Exp.  Co.  V.  Harris, 
40  Am.  &  Eng.  R.  Cas.  151,  120  Ind.  •]■}),  21 
N.  E.  Rep.  340.  ^ 

Where  the  plaintiff  declares  against  a  car- 
rier for  breach  of  the  contract  made  with  a 
connecting  carrier  acting  as  his  agent,  he 
can  only  recover  for  a  breach  of  duty  under 
such  contract  as  a  whole  ;  and  when  such 
contract  contains  an  exemption  from  river 
risks  in  regard  to  goods  shipped,  plaintiff 
will  be  bound  by  its  terms.  Southern  E.xp. 
Co.  V.  Palmer,  48  Ga.  85. 

In  the  absence  of  proof  that  the  shipper 
n.ade  any  contract  with  the  connecting 
line  other  than  the  one  made  by  the  receiv- 
ing carrier,  and  proof  being  made  that  the 
freight  was  transported  in  the  same  car  in 
which  it  was  shipped  by  the  receiving  car- 
rier, and  under  the  same  way-bill,  that  the 
shipment  was  at  the  owner's  risk,  and  the 
freight  charged  was  the  established  released 
rates  when  shipments  were  made  at  owner's 
risk,  it  appears  that  the  connecting  line  ac- 
cepted the  terms  of  the  contract  made  by 
the  shipper  with  the  receiving  carrier,  and 
entitles  the  connecting  carrier  to  the  benefit 
thereof.  Western  R.  Co.  v.  Harwell,  97  Ala. 
341,  II  So.  Rep.  781. 

Where  a  railroad  company  receives  goods 
for  a  point  beyond  its  line,  reciting  in  the 
bill  of  lading  that  they  are  to  be  shipped  at 
"  the  owner's  risk,"  connecting  lines  are  en- 
titled to  the  benefit  of  the  exemption,  and 
no  one  of  the  lines  is  liable,  unless  the 
damage  arose  from  the  negligence  of  the 
one  sought  to  be  charged.  Kiff  v.  Atchi- 
son, T.  <5^  5.  F.  R.  Co.,  18  Am.  <S-  Eng.  R. 
Cas.  618,  32  Kan.  263,  4  Pac.  Rep.  401. 

A  provision  in  a  bill  of  lading  exempting 
the  initial  carrier  and  its  connecting  lines 
from  liability  for  loss  by  fire  enures  to  the 
benefit  of  connecting  carriers.  But  where 
the  shipment  is  delayed  beyond  a  reason- 
able time  and  the  goods  are  thereby  lost, 
the  carrier  is  liable  notwithstanding  the 
limitation.  Whitworth  v.  Erie  R.  Co.,  13 
/.  &^  S.  (N.  Y.)  602. 

Where  goods  are  destroyed  by  fire  while 
in  the  hands  of  a  second  carrier,  it  is  en* 
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titled  to  the  beiictit  of  a  provision  in  the 
bill  of  lading,  made  by  a  transportation 
company  first  receiving  the  goods,  to  the 
effect  tliat  tiie  company  shall  not  be  liable 
for  loss  or  damage  by  fire  while  the  goods 
are  in  depots.  Manhattan  Oil  Co.  v.  Cam- 
den (5-  A.  K.  &^  T.  Co.,  54  N.  V.  197,  6  Am. 
Ay.  Rep.  189;  affirming  52  Barb.  72,  5  Abb. 
Pr.  N.  S.  2S9. 

Where  a  shipper  enters  into  an  agreement 
with  the  initial  carrier,  with  a  limitation  of 
the  carrier's  liability,  the  limitation  enures 
to  the  benefit  of  an  intermediate  carrier;  but 
unless  the  initial  carrier  has  authority  from 
the  shipper  to  do  so,  such  intermediate 
carrier  cannot  by  a  special  agreement  limit 
its  liability  upon  receiving  the  goods  from 
the  first  carrier.  Lamb  v.  Camden  &'  A.  R. 
&'  T.  Co.,  2  Daly  (iV.  F.)  454.— Criticising, 
Stoddard  v.  Long  Island  R.  Co..  5  Sandf. 
(N.  Y.)  188;  New  Jersey  S.  Nav.  Co.  v. 
Merchants'  Bank,  6  How.  (U.  S.)  344. 
Quoting  Ladue  v.  Griffith,  25  N.  Y.  364; 
McDonald  v.  Western  R.  Corp.,  34  N.  Y. 
500. 

072.  lUiLStratioiis.— Where  a  railway 
company,  having  printed  blanks  for  receipts 
for  transporting  goods  over  its  road,  and  by 
other  companies,  to  one  place,  received 
goods  to  be  carried  to  a  different  place  and 
at  its  terminus  to  be  delivered  to  a  different 
company,  receipted  for  the  goods,  and,  with- 
out erasing  the  names  of  the  other  com- 
panies, used  words  of  exemption  fro'n.  lia- 
bility, they  being  "  between  the  shipper  and 
the  above-named  companies"— AtA/,  that  the 
company  receiving  the  goods  from  the  rail- 
way company,  not  being  one  of  "  the  above- 
named  companies,"  could  not  take  the  bene- 
fit of  the  exemptions  in  the  receipt  given. 
Merchants'  Despatch  Transp.  Co.  v.  Belles, 
So  ///.  473. 

A  railroad  company  received  merchandise 
to  be  transported  to  a  point  beyond  its  own 
line  of  railroad,  over  its  own  and  other  lines 
of  railroad  connecting  with  it,  and  gave  to 
the  shipper  its  receipt,  stating  that  the 
merchandise  was  shipped  "  at  owner's  risk." 
Held,  that  this  receipt  is  a  special  contract 
limiting  the  liability  of  the  carrier,  and  that 
such  connecting  lines  of  railroad  are  entitled 
to  the  benefits  of  the  exemption  from  lia- 
bility specified  in  it,  and  that  neither  of  the 
compaiiiis  owning  such  connecting  lines  is 
liable  for  damages  to  the  merchandise 
transported,  unless  it  is  shown  that  such 
damages  arose  from  the  negligence  of  the 


company  sought  to  be  charged.  Kiff  v. 
Atchison,  T.  6-f  S.  F.  R.  Co.,  18  Am.  6-  Eng. 
R.  Cas.  618,  32  Kan.  263,  4  Pac.  Rep.  401. — 
Revikwkd  in  Witting  v.  St.  Louis  &  S.  F. 
R.  Co.,  28  Mo.  App.  103. 

A  contract  made  by  a  railroad  corpora- 
tion to  transport  and  deliver  goods  at  a 
point  beyond  the  terminus  of  its  own  line 
contained  the  following  clause:  "Unavoid- 
able accidents  of  the  railroad  and  of  fire  in 
the  depot  excepted."  Held,  that  in  the  ab- 
sence of  proof  of  any  other  or  new  contract, 
this  exception  would  be  held  to  extend  to 
every  other  connecting  carrier  who  shared 
the  freight  specified  in  the  bill  of  larling, 
and  that,  in  an  action  against  such  connect- 
ing carrier,  the  goods  having  been  lost 
while  in  its  possession,  he  could  claim  the 
benefit  of  it.  Maghce  v.  Camden  iS-  A.  R. 
Co.,  45  A'.  Y.  514.— Ai'PLiKD  IN  Babcock  v. 
Lake  Shore  &  M.  S.  R.  Co.,  49  N.  Y.  491. 
D1STINGUI.SHED  IN  Adams  Exp.  Co.  v. 
Harris,  40  Am.  &  Eng.  R.  Cas.  151,  120  Ind. 
73,21  N.  E.  Rep.  340;  Cochran  7'.  Dinsmore, 
49  N.  Y.  249;  AlUYA  Ins.  Co.  v.  Wheeler,  49 
N.  Y.  616.  Followed  in  King  v.  Macon 
&  W.  R.  Co.,  62  Barb.  (N.  Y.)  160.  Quoted 
in  Robinson  t/.  Merchants'  Despatch  Transp. 
Co.,  45  Iowa  470. 

073.  Acceptance  by  siib.seqiieiit 
carrier  of  terms  of  contract. —When 
it  is  stipulated  by  the  shipper  in  a  contract 
for  transportation  with  the  receiving  carrier 
"  and  its  connecting  lines,"  that  the  carriers 
are  to  be  released  from  damages,  except 
when  caused  by  their  negligence,  and  pro- 
viding that  its  terms  shall  enure  to  connect- 
ing lines,  unless  they  stipulate  otherwise, 
the  connecting  lines  receiving  and  trans- 
porting freight  under  such  contract  are  en- 
titled to  the  benefit  of  these  exemptions, 
notwithstanding  no  rate  for  the  entire  dis- 
tance is  fixed.  Western  R.  Co.  v.  Harwell, 
97  Ala.  341,  II  So.  Rep.  781. 

The  mere  fact  that  the  connecting  carrier 
receives  and  forwards  the  freight  does  not 
raise  the  presumption  that  it  did  so  under 
such  contract,  but  to  avail  as  a  defense  to 
an  action  for  damages  for  injury  to  such 
freight  it  must  show  a  ratification  of  such 
contract.  Western  R.  Co.  v.  Harwell,  97 
Ala.  341,  II  So.  Rep.  781. 

A  plea  that  the  way-bill  showed  that  the 
freight  was  shipped  at  a  released  rate,  which 
was  a  reduced  rate  of  freiglit,  is  insufficient 
to  show  that  the  connecting  line  accepted 
the  terms  of  the  contract  made  with  the  re- 
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ceiving  line.     Western  R.  Co.  v.  Harwell,  97 
Ala.  341,  II  So.  Rep.  781. 

074.  Power   of  initial  cnrrier  to 
limit    liiil>ility    to    owit    line.*— The 

right  of  a  company  as  a  common  carrier  10 
limit  its  liability  to  carriage  over  its  own 
road  is  settled  law.  Coles  v.  Louisville,  E,  &* 
St.  L.  R.  Co.,  41  ///.  App.  607.  Black  v. 
Ashley,  42  Am.  &'Etig.  R.  Cas.  ^28,80  Mt'c/i. 
90.  44  A^.  IV.  Rep.  1 1 20.  International &*  G. 
N.  R.  Co.  V.  Campbell,  i  Tex.  Civ.  App.  509, 
20  S.  IV.  Rep.  845.— Following  Harris  v. 
Howe,  74  Tex.  534;  Gulf.C.  &  S.  F.  R.  Co. 
7'.  Baird,  75  Tex.  256.— Distinguished  in 
International  &  G.  N.  R.  Co.  v.  Anderson, 
3  Tex.  Civ.  App.  8. 

When  a  railroad  company  gives  a  bill  of 
lading  for  goods  received  for  transporta- 
tion, to  be  delivered  at  a  place  beyond  the 
terminus  of  its  own  road,  it  is  bound  to 
deliver  them  safely  at  their  ultimate  des- 
tination, and  is  liable  for  their  loss  at  any 
point  on  the  route ;  but  it  may,  by  express 
agreement  or  stipulation  in  the  bill  of  lad- 
ing, limit  its  liability  to  loss  or  injury  suf- 
fered on  its  own  line.  Jones  v.  Cincinnati, 
S.  &'  M.  R.  Co.,  45  Am.  6-  £ng.  R.  Cas.  321, 
89  Ala.  376,  8  So.  Rep.  61.  Taylor  v.  Little 
Rock,  M.  R.  &-  T.  R.  Co.,  32  Ark.  393,  17  Am. 
Ry.  Rep.  251.  Erie  R.  Co.  v.  Wilcox,  84  ///. 
239, 16  Am.  Ry.Rep.4s7.  Wahas/i.St.  L.  6-  P. 
R.  Co.  V.  Jagiiernian,  23  Am.  6^  Eng.  R.  Cas. 
680,  1 1 5  ///.  407,  4  N.  E.  Rep.  641.  0/1  io  <S» 
M.  R.  Co.  V.  Emric/i,  24  ///.  App.  245.  Nines 
V.  St.  Louis,  /.  M.  &*  S.  R.  Co.,  107  Afo.  475, 
18  S.  W.  Rep.  26.  Cincinnati,  H.  &•  D.  R. 
Co.  V.  Pontius,  19  Ohio  St.  221.  Detroit  &* 
M.  R.  Co.  V.  Farmers'  Bank,  20  Wis.  122. — 
Distinguishing  Peet  v.  Chicago  &  N.  W. 
R.  Co.,  19  Wis.  118. 

And  such  contract  will  be  presumed  from 
the  fact  t!  at  a  clause  thus  limiting  the  lia- 
bility is  to  be  found  printed  in  the  bill  of 
lading,  even  though  the  shipper's  attention 
was  not  called  to  it,  if  it  appears  that  he  had 
previously  shipped  like  articles  and  taken 
like  bills  of  lading.  East  Tenn.,  V.  &*  G.  R. 
Co.  V.  Rrumley,  6  Am.  &*  Etig.  R.  Cas.  356, 
5  Lea  ( Tenn. )  401.— Distinguished  in  Mer- 
chants' Dispatch  Transp.  Co.  v.  Bloch,  86 
Tenn.  393,6  Am.  St.  Rep.  847,  6  S.  W.  Rep. 
881. 

A  common  carrier  is  not  bound  to  issue  a 

*  Limitation  of  liability  to  carrier's  own  line, 
see  notes,  45  Am.  &  Eng.  R.  Cas.  323;  16  Id. 
931;  73  Am.  Drc.  331.     See  also  ante,  43. 


bill  of  lading  for  the  transportation  of  freight 
beyond  its  terminus,  and  if  it  does  so  there 
is  no  reason  why  it  may  not  stipulate,  as  a 
condition  of  the  undertaking,  that  its  lia- 
bility shall  extend  only  to  injuries  occurring 
upon  its  own  line  of  railroad.  Richmond  &* 
D.  R.  Co.  V.  Shomo,  90  Ga.  496,  1 6  S.  E.  Rep. 
220.  Grand  Trunk  R.  Co.  v.  McMillan,  42 
Am.  (S-  Eng.  R.  Cas.  468,  16  Can.  Sup.  Ct. 
543  ;  allowing  appeal  1 5  Ont.  App.  14,  which 
affirms  \2Ont.  103.— Distinguishing  Vogel 
V.  Grand  Trunk  R.  Co.,  1 1  Can.  Sup.  Ct. 
612  ;  Zunz  V.  South  Eastern  R.  Co.,  L.  R.  4 

Q.  B.  539. 

At  common  law  a  carrier  is  under  no  obli- 
gation to  receive  goods  to  be  carried  beyond 
its  own  line;  so  111.  Rev.  St.  1874,  ch.  114, 
§  82,  providing  that  common  carriers  shall 
not  limit  their  common-law  liability,  docs 
not  apply  where  goods  are  received  for  a 
point  beyond  the  initial  carrier's  line. 
Chicago  &•  A'.  W.  R.  Co.  v.  Church,  12  ///. 
App.  17. 

A  carrier  may  by  contract  protect  itself 
against  liability  for  loss  not  occurring  on  its 
own  line,  whether  the  shipment  be  wholly 
within  the  state  or  interstate.  McCarn  v. 
International  &'  G.  A\  R.  Co.,  55  Am.  <&* 
Eng.  R.  Cas.  406,  84  Tex.  352,  195.  W.Rep. 

547. 

A  freight  contract  that  the  carrier  shall 
not  be  held  or  deemed  liable  beyond  its 
own  line,  excepting  to  |)rotect  the  through 
rate  of  freight  named,  is  legal,  and  will  be 
enforced  by  the  courts.  McCarn  v.  Inter- 
national &*  G.  N.  R.  Co.,  84  l^ex.  352,  19  5. 
W.  Rep.  547.— Distinguishing  Bank  of 
Ky.  V.  Adams  Exp.  Co.,  93  U.  S.  174.  Fol- 
lowing Texas  &  P.  R.  Co.  v.  Adams.  78 
Tex.  372;  Gulf,  C.  &  S.  F.  R.  Co.  7/.  Baird, 
75  Tex.  256;  Ft.  Worth  &  D.  C.  R.  Co.  v. 
Williams,  77  Tex.  121 ;  Hunter  v.  Southern 
Pac.  R.  Co.,  76  Tex.  195 ;  Harris  v.  Howe, 
74  Tex.  537.  Quoting  Michigan  C.  R.  Co. 
V.  Myrick,  107  U.  S.  106.  Reconciling 
Muschamp  v.  Lancaster  &  P.  J.  R.  Co.,  8  M. 
&  W.  421.  Reviewing  Gulf,  C.  &  S.  F.  R. 
Co.  7/.  Vaughn,  (Tex.)  16  S.  W.  Rep.  775: 
Galveston,  H.  &  H.  R.  Co.  7>.  Allison,  59 
Tex.  193;  Stewart  v.  Merchants'  Despatch 
Transp.  Co.,  47  Iowa  229. 

A  railway  company  is  not  liable  for  the 
detention  of  goods  on  a  connecting  line 
where  a  special  contract  signed  by  the  ship- 
per relieves  it  from  all  liability  in  respect  to 
goods,  after  they  have  been  delivered  to 
another  carrier    for    further    conveyance. 
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Aldrtdge  v.  Great  WesUrn  R.  Co. ,  i$  C.  B, 

N.  S.  582,  33  i:./-  (''■^'-  '61. 

07Q*  lUustrutioiis. — Where  a  special 
contract  was  made  and  signed  between  a 
railroad  company  and  a  consignor  for  a 
sliipment  of  watermelons,  in  wliich  it  was 
stipulated  that  the  liability  of  each  com- 
pany over  whose  lines  shipment  should  be 
made  should  cease  as  a  common  carrier  at 
the  station  where  delivered  to  tlie  next  car- 
rier or  to  the  consignee,  such  a  contract 
was  binding;  and  wliere  the  evidence 
showed  that  the  melons  were  delivered  by 
tlie  first  railroad  to  the  next  road  in  the 
connecting  line  in  good  condition,  and  were 
transferred  by  another  railroad  in  the  con- 
necting line  from  the  cars  in  which  they 
were  sliipped  to  other  cars,  and  were  ten- 
dered to  the  consignee  in  a  bruised  and 
damaged  condition,  the  first  road  in  the  line 
was  not  liable  therefor,  especially  where  one 
of  the  stipulations  of  the  contract  was  that 
the  railroad  company  should  not  be  liable 
for  "  losses  occurring  from  the  perishable 
nature  or  inherent  defects  of  the  property 
shipped."'  Central  R.  &*  B.  Co,  v.  Avant,  32 
Am.  &*  Eng.  K.  Cas.  475,  80  Ga.  195,  5  S. 
E.  Rep.  78. 

Where  a  railroad  company  receives  goods 
for  a  destination  beyond  its  line,  but  names 
no  express  agreement  to  transport  to  such 
point,  but  does  expressly  provide  that  it  is 
not  to  be  responsible  as  carrier  beyond  its 
line,  and  that  its  liability  is  to  terminate  uptm 
a  delivery  of  the  gooas  to  the  connecting 
carrier,  it  is  not  liable  beyond  its  own  line. 
Berg  v.  Atchison,  T.  <S-  S.  F.  R.  Co..  16  Am. 
&*  Eng.  R.  Cas.  229,  30  Aa«.  561. 2  Pac.  Rep. 

639- 

A  railroad  company  receiving  goods  for  a 
destination  beyond  its  line,  and  agreeing  to 
carry  the  same  to  the  end  of  its  line,  "  ready 
to  be  delivered  to  the  party  entitled  to  the 
same,"  and  expressly  providing  that  it  will 
nut  be  liable  for  loss  or  injury  by  any  other 
carrier  or  after  the  goods  have  left  its  road, 
will  not  be  rendered  liable  for  a  loss  or  in- 
jury occur.'ing  beyond  its  road  simply  be- 
cause it  is  b  member  of  an  association  of 
roads  over  which  the  goods  are  trans- 
ported, where  the  roads  and  the  cars  there- 
on are  not  ow.ned  in  common,  and  the 
freight  receipts  are  divided /rom/a  per  mile. 
Irwin  V.  Nerv  York  C,  R.  Co.,  i  T.  &•  C. 
{N.  v.)  473;  affirmed  in  59  A^.  Y.  653,///^;/;. 

A  carrier  received  goods  and  gave  a  re- 
ceipt for  through  shipment  at  a  fixed  rate, 
3  D.  R.  D.— 17. 


stating  on  its  face  to  be  subject  to  thtir 
tariff,  and  "  under  conditions  stated  on  the 
other  side."  On  tlie  back  of  the  receipt  was 
a  printed  notice  that  goods  to  go  beyond 
the  carrier's  line  would  be  forwarded  by 
public  carriers,  but  tiiat  the  responsibility  of 
tlie  company  should  cease  wlien  such  con- 
necting carrier  received  the  goods  for  fur- 
ther conveyance,  and  that  it  would  not  be 
liable  for  loss  or  damage  which  might  occur 
beyond  its  line.  Held,  that  such  printed 
conditions  were  a  part  of  the  shipping  re- 
ceipt and  did  not  constitute  a  contract  for 
through  carriage,  but  to  carry  to  the  end  of 
its  own  line  and  to  deliver  to  the  next  carrier. 
Detroit  &*  M.  R.  Co.  v.  Farmers  &>  M. 
Bank,  20  Wis.  122.— Explaining  Falvey  v. 
Northern  Transp.  Co.,  15  Wis.  129. — Re- 
viewed IN  Gray  v.  Jackson,  51  N.  H.  9. 

One  of  the  conditions  in  a  contract  by 
the  G.  T.  R.  Co.  to  carry  goods  to  a  place 
beyond  the  terminus  of  their  line  provided 
that  the  company  "  should  not  be  respon- 
sible for  any  loss,  misdelivery,  damage  or 
detention  that  might  happen  to  goods  sent 
by  them,  if  occurring  after  said  goods  ar- 
rived at  the  stations  or  places  on  their  line 
nearest  to  <.hc  points  or  places  which  they 
were  consigned  to,  or  beyond  their  said 
limits."  Held,  not  to  relieve  the  company 
from  liability  for  loss  or  damage  occurring 
during  the  transit,  even  if  such  loss  occurred 
beyond  the  limits  of  the  company's  own  line. 
Grand  Trunk  R.  Co.  v.  McMillan,  42  Am, 
«S^  Eng.  R.  Cas.  468,  16  Can.  Sup.  Ct.  543; 
allowing  appeal  \^  Ont.  App.  i\,  which  af- 
firms 12  Ont.  103. 

Held,  per  Strong  and  Taschereau,  JJ.,  that 
the  loss  having  occurred  after  the  transit 
was  over  and  the  goods  delivered  at  their 
destination,  and  the  liability  of  the  company 
as  carriers  having  ceased,  this  condition  re- 
duced the  contract  to  one  of  mere  bailment 
as  soon  as  the  goods  were  delivered,  ana 
also  exempted  the  company  from  liability 
as  warehousemen,  and  the  goods  were  from 
that  time  in  custody  of  the  company  on 
whose  line  Portage  la  Prairie  was  situate, 
as  bailees  for  the  shipper.  (Fournier  and 
Gywnne,  JJ.,  dissenting.)  Grand  Trunk  R. 
Co.  V.  McMillan,  42  Am.  &*  Eng,  R.  Cas. 
468,  16  Can.  Sup.  Ct.  543;  allowing  appeal 
15  Ont.  App.  14.  which  affirms  12  Ont. 
103.— Reconciling  Fitzgerald  v.  Grand 
Trunk  R.  Co.,  4  Ont.  App.  601. 

Plaintiff  signed  a  paper  requesting  the 
defendants  to  forward  certain  goods    re- 
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ceived  from  liim  at  T.  to  I.,  "subject  to 
their  tarifl  and  under  the  conditions  stated 
on  the  other  side."  On  the  other  side, 
headed  "  General  Notices  and  Conditions  of 
Carriage,"  the  company  "gave  public  no- 
tice" that  in  certain  events  specified  they 
would  not  be  responsible.  Tlie  tenth  para- 
graph, after  stating  the  course  wiiich  would 
be  pursued  by  them  with  respect  to  goods 
addressed  to  consignees  resident  beyond  the 
places  at  which  defendants  had  stations,  pro- 
ceeded, ''And  the  company  hereby  further 
give  notice  that  they  will  not  be  responsible 
for  any  loss,  damage,  or  detention  "  to  goods 
beyond  their  limits.  It  was  found  by  the 
jury  that  all  the  goods  had  been  delivered 
by  defendants  to  a  railway  connecting  at 
D.  with  their  line,  and  running  to  I.  Ne/d, 
that  the  latter  part  of  the  sentence  could 
T\ot  be  regarded  as  a  notice  as  distinguished 
from  a  condition  ;  and  that,  whether  a  no- 
t.ce  or  a  condition,  it  formed  part  of  a 
special  contract  on  which  defendants  re- 
ceived the  goods,  and  by  which  they  were 
exempted  from  liability.  La  Pointe  v. 
Grand  Trunk  R.  Co.,  26  U.  C.  Q.  B.  479. 

Plaintiff  was  at  I.  when  the  goods  (except 
the  missing  box  sued  for)  arrived  there,  and 
remained  until  some  time  in  the  month  fol- 
lowing. Held,  that  he  was  a  resident  there 
within  the  condition,  and  that  having 
named  himself  as  the  consignee  at  that 
place  he  was  estopped  from  denying  such 
residence.  La  Pointe  v.  Grand  Trunk  P. 
Co.,  26  U.  C.  Q.  P.  479- 

((76.  Under  Missouri  statute.— 
Under  Rev.  St.  1889,  §944,  a  railway  car- 
rier, receiving  goods  in  this  state  to  be 
shipped  over  its  own  and  connecting  lines 
to  the  point  of  destination,  may  stipulate  in 
the  contract  of  shipment  against  damages 
to  the  goods  occasioned  by  the  negligence 
of  the  connecting  carrier.  Hill  v.  Missouri 
Pac.  R.  Co.,  46  Mo.  Ai>p.  517.— Criticising 
BUT  FOLLOWING  Dimmittz/.  Kansas  City,  St. 

J.  &  C.  B.  R.  Co..  103  Mo.  433.  OVE.  RUL- 
ING Heil  V.  St.  Louis,  I.  M.  &  S.  R.  Co.,  16 
Mo.  App.  363;  Orr  v.  Chicago  &  A.  R.  Co., 
21  Mo.  App.  336 ;  Baker  v,  Missouri  Pac.  R. 
Co.,  34  Mo.  App.  112;  Craycroft  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.,  18  Mo.  App.  488. 

When  a  railway  company  receives  goods 
consigned  to  a  point  beyond  its  own  route, 
but  issues  a  bill  of  lading  to  its  own  ter- 
minal point  only,  expressly  stating  therein 
that  it  will  carry  the  goods  no  further, 
and  limiting  its  liability  to  loss  or  damage 


occurring  on  its  own  line,  this  limitation  of 
liability  is  valid,  notwithstanding  the 
statute.  Drew  Glass  Co.  v.  Ohio  Sr»  M.  K. 
L  0.,  44  Mo.  App.  416.— Limiting  Heil  v.  St. 
Louis,  L  M.  «S  S.  R.  Co.,  16  Mo.  App.  363; 
Orr  V.  Chicago  &  A.  R.  Co.,  21  Mo.  App. 
333 ;  Craycroft  v.  Atchison.  T.  &  S.  F.  R. 
Co.,  18  Mo.  App.  487.  Quoting  Coxon  v. 
Great  Western  R.  Co.,  5  H.  &  N.  274.  Re- 
viewing Dim  mitt  v.  Kansas  City,  St.  J.  & 
C.  B.  R.  Co.,  103  Mo.  433. — Followed  in 
Historical  Pub.  Co.  v.  Adams  Exp.  Co.,  44 
Mo.  App.  421. 

Prior  to  the  enactment  of  the  statute  of 
1879,  Mo.  Rev.  St.,  §  598,  a  common  car- 
rier could  not  relieve  itself  of  liability  on 
account  of  its  own  negligence,  and  that  rule 
of  law  has  not  been  changed  or  at  all  modi- 
fied by  this  statute;  but  on  the  contrary, 
the  statute  not  only  declares  its  liability  for 
damage  caused  by  its  negligence,  but  also 
"  by  the  negligence  of  any  other  common 
carrier,  railroad,  or  transportation  company 
to  which  such  property  may  be  delivered, 
or  over  whose  line  such  property  may  pass," 
and  provides  a  remedy  over  to  the  first  car- 
rier against  the  forwarding  carrier.  Cray- 
croft v.  Atchison,  T.  &•  S.  F.  R.  Co.,  18 
Mo.  App.  487.— Limited  in  Drew  Glass  Co. 
V.  Ohio  &  M.  R.  Co.,  44  Mo.  App.  416. 
Overruled  in  Hill  v.  Missouri  Pac.  R.  Co., 
46  Mo.  App.  517. 

077.  Uiglit  to  contract  against 
negligence  of  connecting  carrier. — 
Common  carriers  cannot  contract  against 
their  negligence,  but  may  as  to  other  car- 
riers to  whom  the  goods  may  be  delivered 
in  course  of  transit,  in  which  case  the  initial 
carrier  is  liable  only  for  reasonable  care  and 
diligence  in  selecting  proper  connecting 
carriers.  American  Exp.  Co.  v.  Second  Nat. 
Bank,  69  Pa.  St.  394. 

Where  a  contract  of  shipping  releases  the 
first  carrier  from  damages  resulting  from 
the  negligence  or  default  of  connecting 
lines,  the  first  carrier  is  not  liable  for  delays 
not  occurring  on  its  own  lines.  Mobile  6-* 
O.  R.  Co.  v.  Francis,  (Miss.)  9  So.  Rep.  50S. 

Where  a  railway  company  receives  goods 
for  carriage  under  a  condition  that  it  will 
not  be  responsible  for  loss  or  damage  be- 
yond the  limit  of  its  line,  and  that  the  de- 
livery by  it  is  to  be  considered  complete 
when  a  connecting  carrier  receives  the 
goods,  it  is  not  liable  for  damage  to  the 
goods  through  the  negligence  of  a  servant 
of  the  connecting  line,  although  it  made 
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one  charge  for  the  entire  distance.  Finvles 
V.  Great  Western  R.  Co.,  7  Ex. 6^,  7  Railw. 
Cas.  421.  17 /"r.  214,  22  L.y.  Ex.  76. 

A  stipulutiun  in  a  bill  of  lading  that  the 
contracting  carrier  shall  not  be  responsible 
for  the  negligence  of  a  connecting  carrier 
on  the  line  of  transportation  is  void,  as 
i.gainst  public  pulicy,  and  contrary  to  the 
statute,  and  cannot  be  enforced  in  favor  of 
the  contracting  carrier.  Baker  w.  Missouri 
Fac.  R.  Co..  34  A/o.  App.  98.— Overruled 
IN  Hil!  V.  Missouri  Pac.  R.  Co..  46  Mo.  App. 
^xj.—CtfuiH/iatt,  H.  <S-  D.  R.  Co.  v.  Pontius, 
19  O/tio  St.  221.— Followed  in  Baltimore& 
O.  R.  Co.  V.  Campbell,  36  Ohio  St.  647. 

078.  lti|j:lit  to  coutruct  for  abso- 
lute exemption. — A  stipulation  in  a  bill 
of  lading  that  the  carrier  shall  be  absolutely 
exempt  from  liability  on  account  of  loss  or 
damage,  being  void  as  against  public  policy, 
does  not  preclude  the  shipper  from  recov- 
ering the  value  of  goods;  and  the  connect- 
ing carrier  into  whose  hands  the  release 
came  is  chargeable  with  notice  of  the  ille- 
gality of  the  tr.insaction.  IVoodburn  v. 
Cincinnati,  N.  O.  &-  T.F.  R.  Co.,  42  Am.  &' 
Eng.  R.  Cas.  514,  40  Eeei.  Rep.  731. 

U7U.  Shipper  iiiiiMt  enter  into  con- 
tract knowingly. — The  carrier  may,  by 
express  contract,  limit  his  liability  to  losses 
or  damage  occurring  on  his  own  route;  but 
such  limitation  must  be  shown  to  have  been 
brought  to  the  notice  of  the  consignor,  and 
to  have  been  accepted  by  or  acquiesced  in 
by  him.  Louisville  6f  N.  R.  Co.  v.  Meyer, 
27  Am.  &>  Eng.  R.  Cas,  44,  78  Ala.  597. 

Where  a  shipper  takes  a  receipt  restrict- 
ing such  liability,  with  full  knowledge  of 
the  conditions  therein  contained,  intending 
to  assent  to  them,  it  becomes  his  contract 
as  fully  as  if  he  had  signed  it ;  but  such  as- 
sint  is  a  question  of  fact.  Chicago  &-  N. 
IV.  R.  Co.  V.  Montfort,  60  ///.  175,  12  Am. 
Ry.  Rep.  332.— Distinguished  in  Harris  w. 
Grand  Trunk  R.  Co.,  15  R.  I.  yji.—Fortier 
V.  Pennsylvania  Co.,  18  ///.  App.  260. 

If  the  shipper  accepts  and  acts  on  a  bill 
of  lading  containing  such  provision,  in  the 
absence  of  fraud  or  mistake  it  will  be  con- 
clusively presumed  that  he  had  knowledge 
of  its  terms;  and  he  will  not  be  permitted 
to  show  that  he  was  ignorant  of  its  contents. 
Mulligan  v.  Illinois  C.  R.  Co.,  36  Iowa  181, 
2  Am.  Ry.  Rep.  322.— Following  Mus- 
<:hampz/.  Lancaster  &  P.  J.  R.  Co.,  8  M.  & 
W.  421 ;  Angle  v.  Mississippi  &  M.  R.  Co., 


9  Iowa  487.  Not  following  American 
Merchants'  Union  Exp.  Co.  v.  Schier,  55  111. 
140.— Reviewed  in  St.  Louis,  K.  C.  &  N. 
R.  Co.  V.  Cleary,  16  Am.  &  Eng.  R.  Cas.  122, 
jy  Mo.  634,  46  Am.  Rep.  13. 

080.  Duty  of  initial  carrier  to 
transmit  iieceHsary  iuMtructions.  — 
Where  a  bill  of  lading  provides  that  in  for- 
warding goods  beyond  its  line  the  company 
will  act  as  agent  only,  and  not  as  carrier,  it 
is  its  duty  as  such  agent  to  give  correct  in- 
formation and  instructions  to  the  next 
carrier  as  to  the  delivery  of  the  property ; 
and  if  it  fails  to  give  such  instructions  it  is 
liable  for  any  loss  that  may  occur  by  reason 
thereof.  Dana  v.  New  York  C.  &*  H.  R.  R. 
Co.,  50  How.  Pr.  (N.  v.)  428. 

081.  Cannot  limit  by  bill  of  lading 
given  after  Hhipnient.  —  If  the  con- 
signor, contemporaneously  with  the  delivery 
of  the  goods  to  the  carrier,  receives  a  bill 
of  lading  limiting  the  liability  of  the  car- 
rier to  losses  occurring  on  his  own  route, 
"possil)ly  he  would  be  conclusively  pre- 
sumed to  have  read  it  and  to  have  acqui- 
esced in  it;"  but  this  principle  does  not 
apply  where  it  is  shown  that  the  carrier, 
receiving  the  freight  for  the  entire  route, 
made  out  a  bill  of  ladi  ng  which,  being  in- 
complete as  to  the  amount  of  the  charges, 
was  not  delivered  to  the  consignor  at  the 
time,  but  was  afterwards  forwarded  to  him 
by  mail  at  the  place  of  destination.  Louis- 
ville &•  N.  R.  Co.  V.  Meyer,  27  Am.  6»»  Eng. 
R.  Cas.  44,  78  Ala.  597. 

A  carrier  undertook  to  carry  goods  from 
New  York  to  a  point  in  Iowa  f>ver  a  route 
passing  through  Chicago,  and  gave  a  ship- 
ping-receipt which  entitled  the  shipper  to  a 
bill  of  lading.  The  goods  reached  Chicago 
one  day  and  were  destroyed  there  by  fire  on 
the  following  day.  Some  ten  days  there- 
after the  shipping-receipt  was  surrendered 
and  a  bill  of  lading  was  given  which  con- 
tained provisions  undertaking  to  carry  the 
goods  to  Chicago  only,  and  relieving  the 
company  from  liability  for  loss  by  fire,  tlie 
company  knowing  at  the  time  that  the 
goods  had  already  been  destroyed,  but  which 
was  not  known  to  the  shipper.  Htld,  that 
the  conditions  of  the  bill  of  lading  did  not 
aflect  the  common-law  liability  of  the  car- 
rier. Wilde  V.  Merchants'  Despatch  Transp. 
Co.,  ^7  Iowa  247. — Distinguishing  Shelton 
V.  Merchants'  Despatch  Transp.  Co.,  59  N. 
Y.  258. 
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082.  Riffht    to    limit   liability   to 
roiul  on  wliirli  loss  or  injury  occurs. 

— It  is  competent  for  an  association  of  roads 
to  limit  the  liability  of  each  one  to  such  loss 
or  injury  of  goods  as  occurs  while  they  are 
on  its  own  road.  IVeinbergv.  Albemarle  &* 
Ji.  A'.  Co.,  l8  Am.  &^  Eng.  A',  fas.  597,  91 
iV.  Car.  31.— Distinguishing  Phillips  v. 
North  Carolina  R.  Co.,  78  N.  Car.  294.  Fol- 
lowing Phifer  ?/.  Carolina  C.  R.  Co.,  89 
N.  Car.  2ii.—Sli/f  v.  New  York  C.  6-  H. 
Ji.  A\  Co.,  16  //««  (A'.  V.)  278.  52  Now. 
Pr.  91  ;  affirmed  in  81  N.  Y.  638,  mem.— 
Reviewing  RickettST/.  Baltimore  &  O.  R. 
Co..  59  N.  Y.  637. 

When  a  railroad  company  receives  goods 
for  transportation,  consigned  to  a  point  on 
another  connecting  road,  the  bill  of  lading 
containing  a  stipulation  that  each  carrier 
shall  only  be  liable  for  losses  or  injuries 
while  the  goods  are  in  its  control;  if  the 
goods  fail  to  reach  their  destination,  the 
onus  is  on  the  receiving  carrier  to  show 
that  they  were  safely  carried  over  its  own 
road,  and  safely  delivered  to  the  connecting 
road.  Georgia  Pac.  R.  Co.  v.  Hug  hart,  90 
Ala.  36,  8  So.  Rep.  62. 

The  Merchants'  Despatch  Transportation 
Company  contracted  to  carry  butter  from 
Ontario  to  England, the  butter  to  be  carried 
by  the  G.  W.  R.  Co.  to  Suspension  Bridge 
where  it  was  to  be  received  by  the  M.  D.  T 
Co.  and  carried  to  New  York  and  there  de- 
livered to  a  steamship  company  for  carriage 
to  Enghmd.  The  bill  of  lading  provided 
that  if  damaged  during  transit,  the  sole 
liability  for  the  loss  should  be  on  the  com- 
pany having  the  custody  of  the  goods  at 
the  time.  On  its  arrival  at  New  York  the 
butter  was  placed  in  lighters  owned  by  the 
M.  D.  T.  Co.  to  be  conveyed  to  the  steamer 
"  Dorset,"  belonging  to  the  S.  S.  Co.  On 
arriving  at  the  pier  where  the  steamer  lay 
the  lighter  could  not  get  near  enough  to 
unload,  and  the  stevedore  in  charge  of  the 
steamer  had  it  towed  across  the  river,  with 
instruction  for  it  to  remain  until  sent  for. 
The  "  Dorset "  sailed  without  the  butter, 
which  was  sent  by  another  steamer  of  the 
S.  S.  Co.  some  five  days  later,  and  was  dam- 
arjcfi  by  the  heat  while  in  the  lighter.  Held, 
that  the  M.  D.  T.  Co.  having  made  a 
through  contract  for  the  carriage  of  the 
goods,  they  were  'liable  to  H.  for  the  dam- 
age, and  even  under  the  bill  of  lading  were 
not  relieved  from  liability,  as  the  butter 
was  never  delivered  to  and  received  by  the 


S.  S.  Co.,  but  was  In  the  custody  of  the  M. 
D.  T.  Co.  wlien  the  damage  occurred.  Mer- 
chants' Despatch  Transp.  Co.  v.  Hately,  14 
Can.  Sup.  Ct.  572;  affirming  12  Ont.  App. 
201,  which  affirms  4  Ont.  723. 

083.  Under  Georgia  Code.— Georgia 
Code,  §  2055,  providing  that  in  case  of 
through  shipment  of  goods  each  company 
shall  be  responsible  only  to  the  terminus  of 
its  own  road,  and  until  delivery  to  the  next 
connecting  road,  and  making  the  last  com- 
pany receiving  the  goods  in  good  order 
liable  for  damages  thereto,  was  intended  to 
limit  the  liability  of  a  railroad  company  to 
its  own  terminus,  where  the  contract  was  a 
general  one,  merely  depending  upon  deliv- 
ery of  the  goods  to  be  transported,  with 
directions  to  carry  beyond  such  terminus. 
It  does  not  affect  the  liability  of  the  com- 
pany beyond  the  borders  of  the  state ; 
neither  does  it  prevent  a  corporation  doing 
business  in  the  state  from  making  any  such 
contract.  King  v.  Macon  &*  W.  R.  Co.,  62 
Jiard.  (N.   Y.)  160. 

Under  Georgia  Code,  §  2041,  providing 
that  a  common  carrier  may  make  an  ex- 
press contract  for  the  transportation  of 
goods,  and  will  then  be  governed  thereby, 
such  express  contract  is  made  where  the 
company  receives  cotton  for  transportation 
in  that  state,  and  agrees  to  transport  the 
same  to  New  York,  and  limits  its  liability 
for  loss  by  fire  to  a  burning  on  the  cars. 
King  V.  Macon  &*  W.  R.  Co.,  62  Barb.  (JV. 
Y.)  160. 

084.  Limitationn  acrninst  loss  by 
fire. — Provisions  in  a  bill  of  lading  that 
"no  carrier  shall  be  liable  for  loss  by  fire 
from  any  cause,  on  land  or  water,"  or  that 
"  no  carrier  shall  be  liable  for  a  loss  by  fire 
while  the  goods  are  awaiting  transshipment 
at  any  port,"  will  release  the  carrier  from 
liability  for  loss  while  the  goods  are  await- 
ing transshipment  from  one  road  to  an- 
other. Brown  v.  Louisville  &*  N.  R.  Co.,  36 
///.  App.  140. 

When  a  contract  is  sued  on  by  a  con- 
signee in  Illinois,  which  is  made  in  New 
York,  containing  a  provision  that  none  of 
the  connecting  lines  over  which  the  goods 
are  to  be  shipped  shall  be  liable  for  loss  by 
fire  while  in  transportation,  the  consignor 
will  be  deemed  the  agent  of  the  consignee 
in  shipping  the  goods  and  in  agreeing  upon 
the  terms  of  the  carrier's  liability,  and  the 
defendant  road  will  not  be  liable  for  a  loss 
occurring  within  the  terms  of  the  bill  of 
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lading.  Brown  v.  Louisville  &>  N.  K.  Co., 
36  ///.  Afip.  140. 

A  railroad  company,  beinj^  one  of  a  con- 
necting line  of  carriers,  received  certain 
cotton  from  a  preceding  carrier  on  the  line 
for  transmission.  The  bill  of  lading  con- 
tained a  clause  exempting  the  company 
fnjni  liability  for  loss  by  fire  occurring 
either  while  the  cotton  was  in  actual  transit 
or  in  store  awaiting  transit.  The  con>pany 
speedily  and  safely  transported  the  cotton, 
and  tendered  it  at  the  wharf  of  the  steam- 
ship company  next  in  the  line  of  carriers. 
Tlie  company  had  no  knowledge  that  the 
steamship  company  could  not  at  once  trans- 
port the  cotton,  but  placed  it  at  the  latter's 
request  on  the  latter's  wharf  and  in  its 
wareliouse,  places  equally  as  convenient  for 
siiipping  as  the  place  where  delivery  had 
been  originally  tendered.  While  so  stored 
tiie  cotton  caught  fire  and  was  destroyed. 
Jfulii,  that  the  railroad  company  was  not 
liiible  for  the  loss.  Denting  v.  Norfolk  &* 
W.  /?.  Co,  16  Aw.  &*  Eng.  R.  Cas.  232,  21 
Fed.  Rep.  25.— DISTINGUISHING  Michigan 
C.  R.  Co.  V.  Mineral  Springs  Mfg.  Co.,  16 
Wall.  (U.  S.)  318. 

Plaintiffs  delivered  certain  cotton  to  a 
dispatch  company  to  be  carried  from  Mem- 
phis to  Liverpool,  under  bills  of  lading 
which  contained  a  clause  exempting  the 
company  and  its  connections  from  liability 
from  loss  or  damage  by  fire.  The  cotton 
was  destroyed  by  fire  in  defendant's  ware- 
house at  Jersey  City.  Defendant  was  not 
a  member  of  tiie  dispatch  company  sind 
only  occupied  the  relation  of  intermediate 
carrier.  Held,  that  defendant  was  entitled 
to  the  benefit  of  tiie  restrictive  clause  in  the 
bills  of  lading,  and  is  exonerated  from  lia- 
bility unless  the  fire  resulted  from  its  negli- 
gence. Whitworth  v.  Erie  R.  Co.,  6  Am.  &* 
Eng.  R.  Cas.  349,  87  A'.  K.  413;  affirming  13 
J.  Gr*  S.  602.— FoLLOWKiJ  IN  Draper  v.  Del- 
aware &  H.  Canal  Co.,  118  N.  Y.  1 18. 

A  railroad  company  undertook  to  carry 
wool  from  Canada  into  the  United  States. 
At  the  national  line  the  cars  were  detained 
by  the  customs  officers,  and  subsequently  a 
fire  occurred  which  burned  a  part  of  the 
wool  and  damaged  more.  In  the  effort  to 
save  the  wool  it  became  mixed  with  other 
wool,  and  a  delivery  was  made  to  plaintiflf 
of  part  of  his  wool  and  some  of  another  qual- 
ity, but  altogether  less  than  the  shipment, 
and  somewhat  damaged,  and  delayed.  The 
contract  of   shipment   provided   that  the 


company  should  not  be  liable  for  damages 
caused  by  delays  from  storms,  accidents,  or 
unavoidable  causes,  or  frcjm  weather,  fire, 
etc.  Held,  that  if  the  coin()any  had  deliv- 
ered all  plaintiff's  wool  that  was  saved  from 
the  fire,  it  was  all  they  were  bound  to  do, 
but  that  the  delivery  of  a  stranger's  wool 
did  not  acquit  them  unless  by  consent  of 
plaintiff.  The  company  was  not  liable  for 
the  delay.  Milligan  v.  Grand  Trunk  R.  Co., 
17  I/.  C.  C.P.  115. 

In  an  action  for  four  car-loads  of  flour  de- 
stroyed by  fire  in  a  freight-house,  it  appear- 
ing that  they  were  shipped  under  a  special 
contract  limiting  the  liability  as  to  delay 
beyond  the  line  of  the  receiving  company, 
and  limiting  as  to  damage  caused  by  fire, 
and  also  that  the  consignee  was  properly 
notified  of  storage  and  willingness  to  de- 
liver when  the  flour  was  stored  in  the 
freight-house — held,  that  defi:ndants  were 
not  liable  as  carriers,  as  they  had  expressly 
limited  their  liability,  nor  as  warehousemen, 
because  no  negligence  was  shown.  lirodie 
v.  Northern  R.  Co.,  6  Ont.  180. 

085.  Limitations  aM  to  delays. —A 
clause  in  a  special  contract  with  a  railway 
company  specified  that  the  company  would 
not  be  responsible  for  any  claims  arising 
from  delay  or  detention  of  any  train,  whether 
in  starting,  or  at  any  station,  or  in  the  course 
of  the  journey.  Heltl,  not  to  release  the 
company  from  delay  arising  at  warehouse 
of  terminal  station  while  goods  were  await- 
ing transshipment  to  a  connecting  line. 
Dt~idin  v.  Grand  Trunk  R.  Co.,  30  U.  C.  Q. 

^-  537. 

Goods  were  detained  in  defendant's 
freight-house  because  of  the  neglect  of  tlie 
succeeding  carrier  to  receive  them,  although 
notified  of  their  arrival.  Held,  that  the  de- 
tention was  not  defendant's  fault,  and  did 
not  deprive  it  of  the  benefit  of  the  exemp- 
tion clause.  Whitworth  v.  Erie  R.  Co.,  6 
Am.  &*  Eng.  R.  Cas.  349,  87  A^.  K.  413; 
affirming  13/.  (S»  S.  602. 

A  railroad  company  agreed  to  forward  to 
a  consignee  in  New  York,  "  in  accordance 
with  the  provisions,  stipulations,  and  excep- 
tions of  the  general  rules  and  regulations 
and  freight  tariffs  of  the  company,"  a  car- 
load of  watermelons,  charges  to  be  collected 
on  delivery.  The  contract  also  contained 
these  stipulations :  "  This  company  assumes 
no  liability  beyond  its  own  rails.  This  com- 
pany will  not  be  responsible  for  delays  or 
damages    from     unavoidable    causes   nor 
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guarantee  any  special  dispatch  in  the  trans- 
portation of  any  article."  The  water- 
melons were  properly  shipped,  but  the  next 
connecting  road  refused  to  forward  unless 
its  charges  were  prepaid.  Defendant  at 
once  notified  plaintitT,  who  refused  to  pre- 
pay, and  afterwards  the  fruit  Wiis  forwarded, 
reaching  New  York  in  a  decayed  condition 
by  reason  of  the  delay.  NM,  that  defend- 
ant did  not  contract  to  carry  beyond  its 
terminus,  and  was  not  liable  for  the  loss. 
Dunbar  v.  J'ort  Royal  &*  A.  R.  Co.,  36  So. 
Car.  110.  15  S.  E.  Rep.  357. 

080.  Limiting  liability  to  time  of 
uiiloudini;.— On  receiving  goods  a  com- 
pany gave  a  receipt  stating,  among  other 
conditions,  that  the  company  should  not  be 
liable  as  common  carriers  for  articles  of 
freight  after  their  arrival  at  the  place  of 
destination  and  unloading  at  the  company's 
wareiiouse  or  depots.  The  goods  in  ques- 
tion were  marked  for  a  point  beyond  the 
receiving  company's  line  and  were  carried 
to  the  end  of  its  line,  and  three  days  after- 
ward were  destroyed  in  its  warehouse  by 
an  accidental  fire.  No  notice  of  the  arrival 
of  the  goods  had  been  given  to  the  next 
connecting  carrier.  Held,  that  the  place  of 
destination  mentioned  in  the  receipt  meant 
the  ultimate  destination  of  the  goods,  there- 
fore the  exemption  provided  for  did  not  ap- 
ply, and  the  company  was  liable.  Ayres  v. 
Western  R.  Corp.,  14  Blatchf.  {U.  S.)  9.— 
Distinguished  in  Wertheinier  v.  Pennsyl- 
vania R.  Co..  17  Blatchf.  (U.  S.)  421,  i  Fed. 
Rep.  232.  Followed  in  The  Majestic,  56 
Fed.  Rep.  244. 

087.  How  limitations  made,  or  de- 
termined.— A  railroad  cannot  limit  its 
liability  for  goods  lost  beyond  its  own  lines, 
by  a  stipulation  in  the  receipt  that  it  shall 
not  be  liable  for  safe  transportation  of  the 
goods  after  they  are  delivered  to  other  par- 
ties for  completing  transportation  or  de- 
livery.   Southern  Exp.  Co.  v.  Barnes,  36  Ga. 

532. 

Yet  where  the  receipt  given  by  a  connect- 
ing carrier  is  also  signed  by  the  forwarding 
carrier,  acting  as  agent  for  the  shipper,  he 
will  be  bound.  Southern  Exp.  Co,  v.  Palm- 
er, 48  Ga.  85. 

A  common  carrier  cannot,  by  a  general 
notice,  exonerate  himself  entirely  from  his 
legal  duty  and  liability  for  property  which 
is  delivered  to  him  for  transportation,  or  fix 
the  amount  beyond  which  he  will  not  be 
held  responsible  in  case  of  injury  or  loss. 


although  such  property  is  delivered  to  him 
by  another  carrier,  to  whom  the  notice  has 
been  made  known,  and  who  received  the 
same  from  the  owner  under  an  agreement 
to  carry  it  over  his  own  line,  and  then,  as 
agent  of  the  consignor,  to  send  it  forward 
by  a  carrier.  Judson  v.  Western  R.  Corp., 
6  Allen  (Mass.)  486.— Followed  in  I'em- 
berton  Co.  v.  New  York  C.  R.  Co.,  104. 
Mass.  144. 

Where  the  initial  carrier  is  sued  for  a  de- 
lay in  carrying  goods  beyond  its  line,  the 
defendant  cannot  establish  a  limitation  of 
its  liability  by  proof  of  a  custom  of  which 
the  shipper  had  no  notice ;  but  where  the 
delay  seems  to  have  been  occasioned  by  a 
mob,  while  the  goods  were  in  the  hands  of 
a  connecting  carrier,  the  question  of  such 
carrier's  negligence  is  for  the  jury.  Little 
V.  Fargo,  43  Hun  (N.  Y.)  233,  5  N.  V.  S. 
R.  462. 

Defendant  company  maintained  a  freight 
office  in  New  York  city,  but  did  not  own  a 
road  reaching  the  city,  nor  reaching  at  the 
other  end  a  point  to  which  plaintiff  wished 
to  ship  goods.  Upon  inquiry  as  to  the 
freight  rate  to  the  point,  defendant's  agent 
gave  a  rate  and  instructed  plaintiff  where 
to  deliver  and  how  to  mark  freights,  but  no 
agreement  was  made  to  ship  goods.  Some 
nineteen  days  after  the  information  had 
been  furnish  ;d  plaintiff  bought  goods  and 
directed  the  parties  from  whom  he  bought 
to  ship  them  according  to  the  directions 
given  by  defendant's  agent.  Held,  that  the 
conversation  between  plaintifT  and  the  agent 
did  not  constitute  an  agreement  to  ship, 
therefore  the  shipping  could  not  be  said  to 
be  an  acceptance ;  but  the  contract  must  be 
determined  by  what  was  done  at  the  time 
the  goods  were  shipped,  and  was  therefore 
contained  in  the  receipt  given.  R/cirfts  v. 
Baltimore  6-  O.  R.  Co.,  61  Barb.  (N.  Y.)  18. 

And  in  such  case,  where  the  written  re- 
ceipt given  limited  the  defendant's  liability 
to  damages  occurring  while  the  goods  were 
in  its  actual  custody,  it  was  not  liable  for 
an  injury  occurring  beyond  its  line.  Rtck- 
etts  V.  Baltimore  &»  O.  R.  Co.,  6i  Barb. 
(JV.  V.)  18. 

088.  Evidence  to  prove  a  limita- 
tion.— Where  goods  are  received  by  per- 
sons as  carriers,  and  a  receipt  and  bill  of 
lading  are  delivered,  it  is  not  error  to 
refuse  to  receive  parol  evidence  that  the 
defendants  were  not  common  carriers  for 
the  whole  distance  stated  in  the  bill  of  lad- 
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in^.  The  question  of  the  liiibility  of  de- 
fendants depends  on  the  contract.  Chou- 
ttiiux  V.  Leech,  i8  Pa.  St.  324.— (Juotku  IN 
Nashua  Lock  Co.  v.  Worcester  &  N.  R.  Co., 
48  N.  H.  339- 

Where  a  currier  is  sued  to  recover  the 
(l.imaKes  to  freight,  and  the  complaint  sets 
forth  the  contract  between  tlie  parties  as 
contained  in  a  bill  of  iadinfr,  it  is  necessary 
to  introduce  the  bill  of  lading  in  evi- 
dence; and  where  it  is  a  through  bill  the 
rule  is  not  affected  by  a  provision  therein 
that  the  liability  of  each  carrier  is  limited 
to  its  own  route,  as  such  provision  is  not 
binding.  Texas  &*  P.  R.  Co,  v.  Logan,  3 
Tex.  App.  (Civ.  Cas.)  227. 

A  railroad  company  sued  for  damage  to 
freigiit  received  from  another  company,  and 
siiipped  in  another  state,  in  order  to  obtain 
tile  benefit  of  an  exemption  from  liability 
for  loss  occasioned  in  the  manner  set  out, 
and  which  is  provided  for  in  the  bill  of  lad- 
ing issued  by  the  other  company,  and  in  the 
other  state,  must  allege  and  prove  that  such 
stipulation  exempting  from  liability  is  law- 
ful in  the  state  where  it  was  made.  Inter- 
national &*  G.  N.  R,  Co.  V.  Moody,  35  Am. 
&•  Eng.  R.  Cas.  607,  71  Tex.  614,  9  S.  W. 
Rep.  465. 

Where  goods  were  delivered  to  a  railroad 
in  Indiana,  marked  to  a  consignee  in  Kan- 
sas, its  line  of  road  terminating  at  Chicago, 
and  it  appeared  that  on  the  next  day  the 
company  made  out  and  delivered  to  the 
shipper  a  bill  of  lading  containing  an  agree- 
ment to  carry  the  goods  to  tiie  company's 
freight  station  in  Chicago,  and  limiting  its 
liability  to  its  own  line,  and  that  the  goods 
reached  Chicago  in  safety  and  were  trans- 
ferred to  another  company,  in  whose  cus- 
tody they  were  burned — held,  in  a  suit 
against  the  company  giving  such  a  bill  of 
lading,  to  recover  for  the  loss,  that  it  was 
error  to  refuse  to  admit  in  evidence  on  the 
part  of  the  company  the  shipping  order, 
containing  directions  as  to  the  shipment 
and  the  bill  of  lading.  Pennsylvania  Co.  v. 
Fairchild,  69  ///.  260. 

080.  Power  of  ttliipper's  ni;ent  to 
contract  for.  — Defendant  contracted  to 
transport  several  car-loads  of  potatoes  from 
certain  points  on  its  line  to  the  place  of 
destination,  which  was  beyond  that  line,  at 
a  price  fixed,  of  which  defendant's  station 
agents  were  advised.  The  persons  who  de- 
livered the  potatoes  on  the  part  of  S.  &  Co., 
the  shippers,  signed  shipping-bills  made  out 


on  blanks  kept  by  (lefi-ndant  for  that 
purpose,  and  tilled  out  liy  its  agents,  in  con- 
formity with  its  general  requirement  and 
custom  on  receipt  of  goods  for  transporta- 
tion. Tlic  shipping-bills  purported  to  be 
requests  on  tlic  part  of  the  persons  signing 
them  that  the  defendant  receive  the  prop- 
erty addressed  to  the  consignees  subject  to 
the  terms  and  conditions  stated  in  or  upon 
the  shipping-bills.  These  limited  defend- 
ant's common-law  liability  in  viirious  par- 
ticulars. S.  &  Co.  had  no  knowledge  of  the 
shipping-bills  and  did  not  expressly  author- 
ize their  agents,  who  delivered  the  property, 
to  execute  them  ;  they,  however,  knew  it  to 
be  thegeneral  custom  of  railroad  companies, 
upon  delivery  of  goods  for  transportation,  to 
require  shipping-bills  containing  the  terms 
and  conditions  of  shipment.  In  an  action 
to  recover  damages  for  the  non-delivery  of 
one  car  load  of  potatoes,  and  for  damages 
alleged  to  have  been  caused  by  delay  in  the 
delivery  of  the  others — held  that,  conceding 
it  to  have  been  within  the  presumed  author- 
ity of  those  who  delivered  the  potatoes  to 
make  or  accept  stipulations  or  conditions 
for  the  reception  and  carriage  of  property, 
beyond  that,  so  far  as  it  was  dependent  upon 
such  presumption  of  authority,  the  owners 
were  not  necessarily  bound  by  anything  con- 
tained in  the  shipping-bills;  that  the  pro- 
visions therein,  so  far  as  they  may  be  other- 
wise construed,  were  not  applicable  to  the 
shipments  in  question  ;  and,  therefore,  only 
the  terms  and  conditions,  so  far  as  reason- 
able and  applicable  to  through  transporta- 
tion, were  to  be  deemed  within  the  terms  of 
the  contract.  Jennings  v.  Grand  Trunk  R. 
Co.,  49  A/n.  &^  Eng.  R.  Cas.  98,  127  A'.  V. 
438,  28  A^.  E.  Rep.  394,  40  JV.  v.  S.  A'.  318; 
affirming  52  Hun  227,  23  A^.   Y.  S.  R.  1 5,  5 

N.  y.  Supp.  140. 

UUO.  MisHoiiri  Pnciflc  road,  ns  a 
wliole,  one  line. — So  far  as  the  Missouri 
Pacific  Railway  Company  is  concerned,  every 
line  of  road  operated  by  it  is  to  be  regarded 
as  a  part  of  "  the  line  of  the  Missouri  Pacific 
Railway  Company,"  to  which  the  liability  is 
restricted.  International  Sf*  G.  N.  R.  Co.  v. 
Anderson,  3  Tex.  Civ.  App.  8,  21  5.  W.  Rep. 
691. 

ZII.  PBOCEDUBE. 

I.  Generally. 
001.  Nature  of  action  against  car> 
rier.* — In  actions  against  a  common   car- 

*  Proper  furm  of  action  against  carriers,  see 
note,  1 1  Am.  &  Eng.  R.  Cas.  toi. 
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ricr  for  the  breach  o(  a  C(jnlra(;l  for  tlic  car- 
riagc  and  delivery  of  jjoods,  llie  suit  may  be 
framed  eitlier  ex  contractu,  ui)on  the  l)reiich 
of  the  eriKagcmeiit,  or  ex  ddicto,  upon  tlie 
violation  of  tlie  public  duty,  liut  whetfier 
the  action  be  assumpsit  <jn  the  contract,  or 
case  for  the  violation  of  duty,  the  same  law 
is  applical)le  to  both  classes  of  action,  and 
the  ni'  isure  of  damiifjcs  is  e({ually  a  ques- 
tion of  law,  and  as  much  under  the  control 
of  the  court  as  if  the  ri^ht  rested  in  a){rec- 
nient  only,  lialtimore  &*  O.  K.  Co.  v.  Pum- 
phrey.g  Am.  &•  Eng.  A'.  Cas.  331,  59  Aft/. 
390.  Cat  tin  V.  Adirondack  Co. ,  1 1  AM.  N. 
Cas.  (N.   v.)  377  ;  reversing  20  Hun  19. 

A  common  carrier  may  be  sued  in  an  ac- 
tion ex  delicto  for  an  injury  caused  by  its 
negligence  to  goods  intrusted  to  it  for 
transportation.  Witling  v.  St.  Louis  &*  S. 
/■:  A'.  Co.,  28  Mo.  App.  103. 

An  action  against  a  common  carrier  for 
daniiiges  to  goods  while  in  transit,  in  which 
no  contract  of  atTreightment  is  set  up  in  the 
petition,  is  an  action  ex  delicto.  Heil  v,  St. 
Louis,  L  .M.  &*  S.  R.  Co.,  16  Mo.  App.  363. 
—  Rkviewino  Clark  v.  Kansas  City  &  N. 
K.  Co.,  64  Mo.  440. 

A  breach  of  the  duty  of  a  common  car- 
rier is  a  breach  of  the  law  for  which  an  ac- 
tion lies,  founded  on  the  common  law,  and 
which  wants  not  the  aid  of  a  contract  to 
support  it.  liurl'le  v.  Ells,  4  Ho^v.  Pr.  {N. 
]'.)  288.— Quoting  Bretherton  v.  Wood,  3 
B.  &  B.  54. 

Where  a  carrier  is  sued  for  a  breach  of  a 
special  contract  to  safely  carry  and  deliver 
ceitain  freights,  the  action  is  for  the  re- 
covery of  money,  and  conies  within  the 
meaning  of  N.  Y.  Code,  §  129,  sub-sec.  i. 
Trapp  V.  AWt/  ]'orA  &*  E.  A\  Co.,  6  How. 
Pr.  (X.   1'.)  237. 

Where  tlie  summons  is  in  the  form  pre- 
scribed in  an  action  for  money  upon  con- 
tract, and  the  complaint  alleges  that  the  de- 
fendant was  engaged  in  carrying  goods  for 
hire;  that  certain  goods  were  delivered  to 
dcicndant  to  be  carried,  which  defendant 
tindertook  to  carry;  that  the  charges  were 
(Inly  paid, and  charges  a  loss, claiming  dam- 
ages in  a  specified  amount,  the  action  is 
upon  contract.  Catlin  v.  Adirondack  Co., 
II  Abb.  N.  Cas.  (/V.  1'.)  377;  reversing  20 
//////  19. 

Where  a  carrier  is  sued  for  a  breach  of 
contract  to  safely  carry  goods,  the  action  is 
not  for  the  injury  of  property,  within  the 
meaning  of  N.  Y.  Code  Civ.  Pro.  f  549,  pro- 


viding for  execution  against  the  person. 
Catlin  v.  Adirondack  Co.,  1 1  Abb.  N.  Cas, 
(A'.  )'.)  377  ;  r,Tir.ung  20  Hun  19. 

<III2.  Wlii'ii  lint  uii»  ftiiiHU  of  lie 
tidii  <>xiHtN. — Tenders  by  different  jier- 
sons,  acting  as  agents  of  plaintiffs,  at  diller- 
ent  times  and  places,  of  separate  lots  of 
grain  for  transportation,  all  making  the 
quantity  refused  to  be  transported,  consti- 
tute but  one  cause  of  action  for  the  refusal 
to  transport  the  whole  quantity.  Cobb  v. 
/llinois  C.  A'.  Co.,  38  Lnoa  601. 

A  complaint  in  an  action  against  a  com- 
mon carrier  to  whom  property  had  been  de- 
livered for  transportation  alleged  negligence 
in  the  care  of  the  property  while  in  transit 
and  also  after  it  had  arrived  at  its  destina- 
tion and  cemained  in  the  custody  of  the 
carrier  as  warehouseman,  //eld,  that  this 
constituted  only  one  cause  of  action.  Arm- 
strong V.  Chicago,  M.  &*  St.  P.  K.  Co.,  45 
Minn.  85.  47  A'.  W.  Kep.  459. 

<MKI.  JiiriMdivtioii  of  court.  — The 
"privilege  or  immunity"  secured  by  the 
constitution  and  laws  of  the  United  States, 
which  gives  the  U.  S.  supreme  court  juris- 
diction on  appeal  or  error,  regardless  of  the 
amount  in  controversy,  does  not  include 
the  right  of  a  railroad  company,  as  common 
carrier,  to  carry  goods  for  hire.  /ioTvman 
V.  Chicago  6^  A'.  \V.  R.  Co.,  115  U.S.b\\,(> 

Sup.     Ct.    Rep.     192.  — -  DlSTINGUlSllKD      IN 

Davis  V.  Kansas  City,  S.  &  M.  K.  Co.,  32 
Fed.  Rep.  863. 

An  action  against  a  railroad  company  for 
breach  of  contract  for  the  carriage  and  de- 
livery of  goods  may  be  in  form  ex  contractu 
or  ex  delicto.  But  the  law  applicable  and  the 
measure  of  damages  are  tlie  same  in  both 
classes  of  action  ;  and  in  either  form  a  jus- 
tice of  the  peace  has  jurisdiction  to  hear 
and  determine  the  cause.  .SV.  Louis,  /.  M.  &* 
S.  R.  Co.  V.  /leath,  18  Am.  &•  Eng.  R.  Cas. 
557,  41  Ark.  476. 

The  superior  court  of  the  county  in  which 
delivery  was  made  to  the  common  cariier, 
and  in  which  the  violation  of  the  carrier's 
duty  commenced,  has  jurisdiction  of  the 
action,  although  the  tort  may  have  been 
only  partially  completed  in  that  county  and 
its  full  completion  took  place  in  another 
county.  Central  R.  Co.  v.  /'icketi,  87  Ga. 
734.  I'iS.E.  Rep.  750. 

Where  goods  aie  shipped  from  another 
state  to  a  point  in  Texas,  but  lost  before 
reaching  the  latter  state,  the  courts  of  Texas 
have  jurisdiction  of  an  action  against  the 
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carrier  to  recover  for  the  loss,  though  tlic 
contract  of  slii|)ment  limited  the  traiisjjor- 
laiinii  to  such  otlier state.  Mayer  v.  lUinvn, 
(Ti-.v.)  i6.S'.  /;-.  AV/.  788. 

<H>4.  Wlu'ii  iHHiirH  ur«  for  Jury.— 
VVIietlier  floods  are  delivered  by  a  common 
carrier  within  a  reasonable  time  is  a  ques- 
tion for  the  jury.  Schwab  v.  Union  Line,  13 
Mo.  App.  1 59. 

A  railway  carrier  is  not,  as  a  matter  of 
law,  bounfl  to  furnish  refrigerator  cars  to 
carry  perishable  goods.  Whether  it  is  neg- 
ligence not  to  do  so  is  a  question  for  tiie 
jury.  Udell  v.  Illinois  C.  A\  Co.,  13  Mo. 
App.  254. 

Where  a  railroad  company  leaves  a  car 
containing  goods  so  near  a  freight-house 
(which  the  company  has  reason  to  appre- 
hend might  take  fire  at  any  time  from  a 
passing  engine)  as  to  be  exposed  to  the 
hazard  of  fire  communicated  from  such 
freight-house,  it  is  proper  to  submit  to  the 
jury  the  question  of  the  company's  negli- 
gence. Tanner  v.  New  York  C.  <S-  H.  K.  A\ 
Co..  32  Aw.  <S-  Enjr.  A'.  Cas.  380.  108  JV.  V. 
623.  I  S/lv.  App.  569,  15  N.E.  Rep.  379,  13 
N.  y.  S.  K.  501. 

Where  the  complaint  in  an  action  against 
a  railroad  company  for  delay  in  delivering 
freight  consigned  to  plaintiff  states  that  de- 
fendant is  a  common  carrier,  and  that  delay 
was  caused  by  its  negligence  as  such,  and 
the  answer  denies  such  negligence,  and  the 
proof  goes  largely  to  the  question  of  negli- 
gence, defendant  cannot  object  to  the  ac- 
tion of  the  court  in  excluding  from  the  jury 
the  question  of  an  express  contract  between 
the  parties  and  submitting  the  case  wholly 
u[)()n  the  question  of  negligence,  on  the 
ground  of  surprise.  Waite  v.  New  York  C. 
&^  II.  R.  R.  Co.,  35  Am.  <S-  Kng.  R.  Cas.  576, 
no  A'".  Y.  635,  tnein.,  17  N.  E.  Rep.  730,  17 
A'.  Y.  S.  R.  162,  2  Silv.  App.  85;  affirming 
39  Iliin  655,  pnem. 

When  an  action  is  brc^^ht  against  a  car- 
rier to  recover  for  the  loss  of  goods,  and  it 
is  not  pretended  that  the  case  involves  the 
examination  of  a  long  account,  the  damages 
should  be  assessed  by  a  jury;  and  it  is  error, 
under  the  New  York  Code,  to  refer  the  case 
to  a  referee  to  ascertain  the  damages. 
Hewitt  v.  Ho7vell,  8  Hmu.  Pr.  (N.  K)  346. 

((05.  Prcsiiiiiption  as  to  coiiditioii 
or  kind  of  {^oocIh.* — Where  it  does  not 
appear  either  that  the  carrier  received  the 

•  See  also  ante,  638,  053. 


goods  as  in  bad  order  or  that  they  were  in 
fact  in  bad  order  when  received,  the  pre- 
sumption is  they  were  in  good  order. 
Henry  v.  Central  R.  &*  B,  Co.,  89  Ga.  815, 
15. v.  /•;.  Rep.  757. 

Where  a  machine  is  injured  when  deliv- 
ered to  the  consignee,  and  there  is  no 
evidence  to  show  that  it  was  delivered  to 
defendant  carrier  or  some  connecting  car- 
rier in  good  condition,  the  presumption  is 
that  it  was  delivered  to  the  consignee  in 
the  same  conditir)n  in  which  it  was  re- 
ceived. Missouri  Pac,  R.  Co.  v.  lireedini;, 
4  Tex.  App.  (Civ.  Cas.)  217,  16  5.  IV.  Rep. 
184. 

In  a  suit  against  a  common  carrier  to 
recover  for  the  loss  of  the  greater  part  of 
a  shipment  of  carboys,  part  containing 
nitric  acid  and  the  others  containing  sul- 
phuric acid,  the  former  being  of  much  the 
greater  value,  the  proof  was  unsatisfactory 
as  to  the  proportion  of  each  shipped  ;  but 
there  was  proof  tending  to  show  that  the 
car  contained  the  acids  in  the  usual  propor- 
tions to  be  mixed  in  the  manufacture  of 
nitro-glycerine.  The  court,  at  the  request 
of  the  defendant,  instructed  the  jury  that 
"the  legal  presumption  is,  the  burden  of 
proof  being  on  the  plaintiff,  that  all  the 
acids  lost,  and  not  proven  to  have  been 
nitric,  and  most  valuable,  must  have  been 
sulphuric,  and  of  the  least  value."  Held, 
that  the  instruction  did  not  state  a  correct 
legal  principle,  under  the  evidence,  and  was 
calculated  to  mislead  the  jury ;  that  there 
was  no  legal  presumption  in  such  a  case, 
but  it  was  purely  a  question  of  fact,  from 
the  evidence,  whether  the  carboys,  or  most 
of  them  destroyed,  contained  nitric  or  sul- 
phuric acid.  Lake  Shore  Nitro-Glycerine 
Co.  V.  Hlinois  C.  R.  Co.,  75  ///.  394. 

MOO.  Suit  against  H«voraI  carriors 
—  Verdict  aKaiiist  hoiiic  and  not 
otlinrs. — Where  goods  are  shipped  to  pass 
over  several  connecting  lines,  and  a  loss 
occurs,  and  the  several  carriers  are  sued,  a 
misjoinder  cannot  be  alleged,  as  a  verdict 
of  guilty  may  be  found  against  one  and  of 
acquittal  as  to  the  others.  Raker  v.  Michi- 
gan S.  &'  N.  I.  R.  Co.,  42  ///.  73. 

007.  When  date  is  iniinatcrial.— 
Where  a  shipper  sues  a  railroad  company 
for  failing  to  furnish  cars  at  the  time  con- 
tracted, the  date  of  the  making  of  the 
contract  is  immaterial,  and  though  the 
complaint  alleges  that  the  contract  was 
made  on  a  certain  day,  yet  it  is  error  to  ex- 
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elude  evidence  of  a  contract  made  on 
anotlier  day.  Morehouse  v.  Texas  Trunk 
K.  Co.,  4  Tex.  App.  {Cm.  Cis.)  462,  17  S. 
U^.  Ktp.  1086. 

<m8.  Instructing  the  jury.  —  (i) 
What  •.i'.slructions  are  proper.  —  Where 
grain  carried  is  most  commonly  and  conven- 
iently removed  directly  from  the  car,  the 
liability  of  the  c«T.npani'  as  a  carrier  does 
not  cease  until  the  car  is  placed  in  a  safe 
and  convenient  !o».ation  for  unloading;  and 
where  it  appears  that  the  car  was  so  placed 
that  it  could  be  unloaded  only  with  diffi- 
culty, it  is  not  error  for  the  court,  in  in- 
structing the  jury,  to  eliminate  every 
question  except  that  of  the  company's 
liability  as  carrier,  where  the  charge  is 
modified  by  the  statement  that  if  the  car 
was  put  in  the  proper  place  for  unloading, 
the  company  was  not  liable.  Independence 
Mills  Co.  V.  Burlington,  C.  R.  &-  A^.  R.  Co., 
32  Am.  &•  Eng.  R.  Cas.  456,  72  /ov/a  535, 
34  A'.  IV.  Rep.  320. 

In  an  action  against  a  railroad  for  failing 
to  carry  and  deliver  freight  within  a  reason- 
able time,  at  the  request  of  plaintiff  the 
court  instructed  the  jury  in  general  terms 
that  it  was  the  duty  of  the  company  to 
carry  and  deliver  within  a  reasonable  time. 
Further  instructions  were  given,  at  the  re- 
quest of  the  defendant,  to  the  effect  that  in 
determining  what  is  a  reasonable  time  all 
the  surrounding  circumstances  must  be 
kept  in  viev  and  that  the  company  was  not 
liable  for  delay  caused  by  an  unusual  press 
of  business,  //eld,  that  the  objection  to 
the  first  instruction,  that  it  was  too  general, 
was  cured.  Illinois  C.  R.  Co.  v.  Haynes,  64 
Miss.  604,  I  So.  Rep.  765. 

In  an  action  against  a  railroad  company 
for  the  loss  of  certain  corn  and  oats  in- 
trusted to  it  for  transportation,  upon  exam- 
ination of  the  evidence — held,  that  the 
instruction  of  the  court  did  not  assume 
facts  as  proven  that  should  have  been  passed 
upon  by  the  jury,  and  was  not  erroneous. 
Bush  V.  Northern  Pac.  R.  Co.,  18  Am.  5- 
Eng.  R.  Cas.  '.59,  3  Dak.  444,  22  N.  W. 
Rep.  508. 

(2)  What  instructions  are  improper.  — 
Where  a  company  is  sued  for  failing  to  de- 
liver certain  melons  according  to  contract, 
and  the  evidence  shows  that  they  were  car- 
ried to  the  place  of  destination  within  a 
reasonable  time  but  that  the  consignee 
refused  to  receive  them  because  of  damages 
received  by  not  being  properly  loaded,  it  is 


error  to  charge  that  if  the  company  did  not 
put  the  melons  in  good,  safe  cars,  and  they 
had  to  be  transferred  to  other  cars,  whereby 
they  were  damaged,  the  jury  should  finu  for 
the  plaintiff,  as  such  charge  changes  the 
issue  made  by  the  pleadings.  Central  R.&* 
B.  Co.  V.  Avant,  32  Am.  <S>»  Eng.  R.  Cas. 
475,80  Ga.  195,  5  i'.  /i.  Rep.  78.— Reviewed 
IN  Central  R.  Co.  v.   Hubbard,  86  Ga.  623. 

In  a  suit  against  a  common  carrier  for 
damages  to  cotton  bales,  and  where  the 
issue  is  whether  the  cotton  bales  were  re- 
ceived, or  in  effect  delivered  to  the  defend- 
ant, and  where  the  testimony  on  such  point 
is  conflicting,  it  is  error  in  the  court  in  the 
charge  to  the  jury  to  call  attention  to  evi- 
dence about  which  there  could  be  no  doubt, 
and  instruct  that  such  facts  prove  a  delivery 
and  the  consequent  liability  of  defendant. 
Houston  &>•  T.  C.  R.  Co.  v.  Hodde,  42  Tex. 
467. 

(3)  What  prayers  should  be  refused. — 
Where  a  railway  company  had  contracted 
with  a  compress  company  to  transport  all 
cotton  brought  by  its  owners  to  the  ware- 
house of  that  company,  but  neglected  to  do 
so  until  a  large  quantity  of  cotton  accumu- 
lated at  the  warehouse  and  in  the  adjoining 
street  and  caught  (ire,  whereby  plaintiff's 
cotton,  situated  a  short  distance  away,  was 
destroyed,  an  instruction  that  if  the  jury 
find  that  defendant  had  contracted  to  re- 
move the  compress  company's  cotton,  and 
that  plaintiff's  loss  was  caused  by  its  failure 
to  do  so,  they  should  find  for  plaintiff,  was 
properly  refused,  since  defendant's  failure 
to  comply  with  its  contract  to  remove  the 
cotton  was  not  the  juridical  cause  of  the 
fire.  Martin  v.  St.  Louis,  I.  M.  &'  S.  R. 
Co.,  55  Ark.  510,  19  5.  W.  Rep.  314. 

Where  the  goods  arrived  on  Saturday 
evening,  an  instruction  that  if  they  were  in 
such  condition  that  they  could  have  been 
saved  by  unloading  them  on  Sunday,  and 
that  if  they  were  damaged  by  a  failure  tc  do 
so  the  plaintiff  cannot  recover,  is'  properly 
refused.  St.  Clair  v.  Chicago,  B.  &•  Q.  R. 
Co.,  42  Am.  &*  Eng.  R.  Cas.  4:4, 80  Iowa  304, 
45  N.  W.  Ref>.  570. 

It  is  the  duty  of  a  common  cirrier,  when 
property  in  its  possession  for  transportation 
has  been  injured,  to  preserve  it  and  limit 
the  damages  as  far  as  it  can  by  the  exercise 
of  reasonable  diligence,  but  an  instruction 
should  not  be  giver  on  such  question,  in  the 
absence  of  evidence  of  the  carrier's  neglect 
in  that  regard  affording  a  foundation  for  it. 
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Davis  V.  Wabash,  St.  L.  <S-  P.  R.  Co.,  26 

Am.  6-  Eng.  K.  Cas.  315,  89  Mo.  340,  i  S. 

W.  Rep.  327 ;  reversing  1 3  Mo.  App.  449. 

OOU.     Contributory    iie((lit;eiicc.— 

Where  cotton  was  burned  in  the  yards  of  a 
compress  company  to  which  it  had  been  de- 
livered by  a  carrier  to  be  compressed,  and 
there  was  no  evidence  that  the  fire  was 
caused  by  sparics  from  the  enj^ines  of  the 
railroad  company,  the  engines  not  having 
been  within  one  hundred  feet  of  tlie  cotton 
for  an  hour  before  the  fire,  no  engines  being 
within  a  mile  of  the  shed  at  the  time  the  fire 
broke  out,  and  all  the  engines  being  prop- 
eriy  supplied  with  spark-arresters,  the  cir- 
cumstances could  not  justify  the  conclusion 
that  the  railroad  company  directly  caused 
the  fire ;  but,  on  the  other  hand,  where  it 
appeared  that  the  superintendent  and 
checking-clerk  of  the  compress  company 
carried  lighted  cigars  in  the  cotton-shed, 
and  an  employ6  of  the  company  was  seen 
carrying  matches  behind  his  ear,  the  con- 
clusion that  the  fire  resulted  from  negli- 
gence of  the  compress  company  was  natural, 
just,  and  reasonable.  Otis  Co.  v.  Missouri 
Pac.  R.  Co.,  i^Ant.  &*  Eng.  R.  Cas.  636, 112 
Mo.  622,  20  .V.  \V.  Rep.  676. 

Where  the  shipper  of  corn  allowed!  t  to 
get  wet  before  it  was  put  in  the  cars  and 
sues  the  company  for  a  damage  thereto 
wlien  it  arrives  at  its  place  of  destination, 
and  the  issue  is  whether  the  damage  re- 
sulted from  its  condition  when  shipped  or 
from  a  short  dcKiy  by  the  company,  an  in- 
struction which  limits  the  fiiuiing  for  tlie 
defendant  to  the  fact  of  the  corn  being 
worthless  when  shipped,  and  entirely  omits 
to  call  attention  to  the  question  whether 
the  plaintiffs  had  knowingly  loaded  the 
corn  in  a  wet  condition,  is  erroneous.  Gal- 
veston,  //.  &>  S.  A.  R.  Co.  v.  Smith,  2  Tex. 
App.  (Civ.  Cas.)  129. 

700.  Payiii{r  nioiicy  into  court.— 
Where  a  carrier  is  sued  not  only  for  dam- 
ages for  unreasonable  delay  but  also  for 
non-delivery,  the  cause  of  action  is  not  sat- 
isfied by  the  acceptance  of  money  paid  into 
court  under  a  plea  as  to  so  much  of  the 
count  as  alleges  non-delivery  within  a 
reasonable  time.  Levene  v.  Great  Western 
R.  Co.,  iS  L.  r.  295. 

701.  PrcvioiiN  demand  not  neces- 
sary.*— A  demand  and  refusal  being  only 
a  method  of  proving  a  default,  and  the  law 


•See  also  nnte,  02,  243,  a07. 


not  requiring  a  useless  thing,  an  action  may 
be  maintained  against  a  carrier  for  the  loss 
of  goods,  without  proof  of  a  demand  at  the 
place  of  destination,  when  the  evidence 
shows  that  the  goods  never  reached  that 
place.  Louisville  &»  N.  R.  Co.  v.  Meyer,  27 
Am.  &*  Eng.  R.  Cas.  44,  78  Ala.  597.  Lud- 
■wi:;;  v.  Meyre,  5  Watts  6f  S.  {Pa.)  435. 

In  an  action  by  the  bailee  of  good.s 
against  the  owners  of  a  steamboat  for  negli- 
gence, the  fact  in  issue  being  whether  the 
owners  of  the  goods  had  demanded  of  plain- 
tiff compensation  for  the  damage  sustained, 
the  record  of  a  judgment  recovered  by  them 
against  him  for  the  injury  to  their  goods 
and  their  receipt  for  the  money  paid  by  him 
in  satisfaction  of  their  demand,  are  compe- 
tent evidence  to  prove  the  demand.  McGill 
V.  Monette,  yj  Ala.  49. 

702.  When  burden  of  proof  on 
carrier.* — When  goods  in  the  custody  of 
a  common  carrier  are  lost  or  damaged,  the 
presumption  is  that  the  loss  was  occasioned 
by  his  default ;  and  the  burden  is  upon  liim 
to  prove  that  it  arose  from  a  cause  for  which 
he  is  not  responsible.  Cutnming  v.  Barra- 
couta,  40  f^ed.  Rep.  498  ;  reversing  39  Fed. 
Rep.  288.  Pur  cell  v.  Southern  Exp.  Co,  34 
Ga.  315. 

It  is  incumbent  upon  a  carrier  making 
such  defense  to  [)rove  by  clear  and  satisfac- 
tory evi(  ■  •;■  •  that  goods  received  by  him 
for  tra-KV'f nation  were  destroyed  by  the 
public  enemy.  Van  Winkle  v.  South  Caro- 
lina R.  Co.,  38  Ga.  32. 

When  goods,  though  perishable,  or  liable 
to  rapidly  deteriorate  from  internal  causes, 
are  damaged  while  in  the  hands  of  the  car- 
rier, the  burden  of  proof  is  upon  him  to 
show  eitiicr  that  he  was  free  from  negli- 
gence, or  that,  notwithstanding  his  negli- 
gence, the  damage  occurred  without  his 
fault;  that  is,  that  his  negligence  did  not 
contribute  to  the  damage.  Central  R.  &^ 
/>*.  Co.  V.  //asseli'us,  55  Am.  &^  Eng.  R.  Cas. 
586,  91  Ga.  382,  17  S.  R.  Rep.  838. 

Where  goods  are  delivered  to  a  carrier 
for  a  point  beyond  its  line,^nd  it  defends  a 
suit  for  loss  or  injury  on  the  ground  that  it 
was  only  liable  to  the  end  of   its  line,  the 


*  Burden  of  proof  in  case  of  loss  of  gnods  by 
carrier,  see  note,  6  L.  R.  A.  852. 

Harden  of  proof  in  actions  against  carriers. 
Loss  by  (ire,  see  45  Am.  &  Enc,  R.  Cas.  3;5, 
ahslr. 

Fiiirden  of  proof  to  show  contract  bv  notice 
between  carrier  and  shipper,  see  note,  5  Am.  St. 
Rki'.  729. 
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burden  of  proof  is  on  the  company  to  show 
that  the  goods  were  carried  to  tiie  end  of 
its  line  and  there  delivered  or  tendered  for 
delivery.  Scliroed€r\.  Hudson  River  K.  Co., 
5  Dugr  (N.  }'.)  55. 

Although  the  defendant  was  sued  upon 
its  original  contract  as  carrier,  and  alle;;cd 
that  the  loss  was  occasioned  by  fire  while 
the  goods  were  being  stored  by  the  carrier 
in  it*  capacity  as  warehouseman,  without 
any  fault  on  its  part,  it  devolved  upon  the 
carrier  to  prove,  not  only  that  it  did  its 
whole  duty,  but  that  it  was  not  guilty  of 
negligence  which  caused  or  contributed  to 
the  loss.  U't/son  v.  Califorttia  C.  A'.  Co., 
55  A»i.  &'  Kng.  R.  Cas.  625,  94  Ca/.  166,  29 
P.ie-.  Rep.  861. 

70;i.  When  NliiftfMl  to  carrior.*— 
Where  a  carrier  is  sued  for  failing  to 
promptly  carry  and  deliver  goods,  slight 
evidence  on  the  part  of  plaintiff  is  sufficient 
to  cast  the  burden  of  proof  on  the  carrier. 
So  where  the  carrier  contracted  to  deliver 
goods  within  a  siiecified  time,  proof  by  the 
consignee  that  he  did  not  receive  the  gowls 
within  the  time  specified,  together  with 
evidence  that  a  part  of  the  goods  did  not 
arrive,  is  sulTicient  to  cast  the  burden  on  the 
carrier  to  show  when  the  goods  did  arrive. 
rtiue  V.  Union  Exp.  Co..  2  Hilt.  (A'.  )'.)  19. 
Where  the  proof  shows  a  local  default  in 
delivering  the  goods,  or  a  failure  to  account 
for  their  non-delivery,  a  prima-facie  case  of 
negligence  is  made  out,  and  the  burrlen  of 
proof  is  then  shifted  10  tlie  defendant  to  re- 
but \.\n%  prinnt/acie  negligence  by  evidence 
that  the  loss  did  not  happen  in  consequence 
of  his  neglect  to  use  all  that  care  anrl  dili- 
gence that  a  prudent  or  careful  man  would 
exercise  in  relation  to  his  own  property. 
Tr.ras  &-  /'.  R.  Co.  v.  A/orsi;  i  Te.v.  App. 
((:ii>.  Cas.)  179. 

704.  Wlicii  on  plaiiitiir.t— In  an 
action  against  a  carrier  for  non-deliv- 
ery of  goods,  altlioui;!!  the  allegiition  is  a 
negative  one,  if  put  in  issue,  the  burden  of 
proof  is  upon  the  plaintitT,  and  he  must 
give  some  evidence  of  non-delivery,  accord- 
ing to  the  obliga'ion  assumed  by  the  car- 
rier, before  the  latter  can  be  called  upon  to 
prove  delivery.  Roberts  v  Chittenden,  88 
A^  Y.  33- 

•See  also  a«/^  1»7,    108. 

Proof  of  delivery  of  nooUs  to  carrier  and  of 
failure  to  deliver  to  the  ninsiKnce  makes  ;»»-i>wn- 
fadt  case  against  carrier,  see  note,  13  L.  R.  A. 

33. 
tScealso<i»/^  100-108. 


Slight  proof  of  non-delivery  is  sufficient 
to  put  the  burden  of  showingdelivery  onthc 
defendant,  but  there  must  be  some  proof  by 
the  plaintiff.  It  is  therefore  not  sufficient 
for  plaintitT  to  show  that  four  bales  of 
goods,  marked  with  his  initials,  were  de- 
livered to  another  consignee  as  the  prop- 
erty of  another  consignor,  for  non  constat, 
but  this  was  a  proper  delivery,  and  that 
plainidl's  cotton  was  also  properly  de- 
livered. Chicago,  St.  L.  &•  N.  O.  R.  Co.  v. 
Pre  vine,  18  Am.  &*  Eng,  R.  Cas.  644,  61 
Jlfiss.  288. 

The  burden  is  upon  the  plaintiff  to  show 
negligence.  In  the  absence  of  such  proof 
the  fact  of  an  accident  and  resulting  injury 
will  be  attributed  presumptively  to  causes 
other  than  negligence.  //an>ej>  v.  Terre 
Haute  &^  I.  R.  Co.,  6  Mo.  App.  585  ;  affirmed 
on  other  grounds,  74  Mo.  538. 

Where  goods  are  shipped  with  a  provision 
in  the  bill  of  lading  exempting  the  initial 
carrier  and  its  connecting  lines  from  liabil- 
ity for  loss  by  fiie,  and  the  owner  sets  up  an 
unusual  delay  in  shipping,  whereby  the 
goods  were  lost,  the  burden  of  proof  is  on 
the  plaintiff.  U'hitworth  v.  Erie  R.  Co.,  13 
/.  6^•  S.  (X.  Y.)  602. 

When  the  carrier  has  adduced  evidence 
rebutting  the  prima-facie  presumption  of 
negligence  which  arises  fron>  the  proof  of 
injury  while  the  goods  are  still  in  his  pos- 
session, but  the  reliUtting  evidence  consists 
of  the  oral  testir.iony  of  witnesses  the  suf- 
ficien<  y  and  credibility  of  which  are  m.it- 
ters  for  the  determination  of  the  jury,  a 
charge  which  asserts  that  the  burden  of 
pnjof  is  thereby  shifted  to  the  plaintiff  is 
properly  refust  rl,  because  calculated  to  con- 
fuse and  mislead  the  jury.  Western  R.  Co. 
V.  Harwell ,  45  Am.  &•  Eng.  R.  Cas.  358,  91 
Ala.  340,  8  So.  Rep.  649. 

2.    Who  May  Sue.* 

705.  The  owner.— To  sustain  a  suit 
against  a  carrier  for  an  injury  to  the  goods 
carried,  the  goods  must  belong  to  the  plain- 
tiff at  the  time  of  the  injury.  /.a-iO  \. 
J/atiher,  4  liiaikf.  (Ind.)  364. 

The  plaintiff  must  be  the  owner  or  have 
some  special  interest  in  the  goods.  Thomp- 
son V.  Fargo,  44  Ho'm.  Pr.  (.\'.   )'.)  176. 

The  owner  of  goods,  whether  consignor 
or  consignee,  should  bring  the  suit  for  an 


*  Who  must  firing  suit  for  loss  of  koo<1«.  ■r.fr 
notes,  18  Am.  &  Eno.  R.  Ca.s.  ii,\i,  38  Am.  Dkc. 
423.     See  also  ante,  122. 
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injury  caused  by  the  negligence  of  the  car- 
rier. Connor  V.  Galena  &^  C.  U.  R.  Co.,  17 
Wis.  477. 

Wiiere  negligence  is  shown,  the  owner 
may  recover  damages  against  the  carrier  for 
injury  to  goods  though  lie  is  not  the  ship- 
per. The  action  does  not  sound  in  con- 
ir.ict.  Harvey  \.  Terre  Haute  Sf  I.  R.  Co., 
6  Alo.  App.  585 ;  affirmed  on  other  grounds, 
74  Mo.  538. 

The  owner  of  goods  shipped,  part  of 
wiiich  are  lost  or  destroyed  by  neglect  of 
the  carrier,  may  maintain  an  action  against 
bini  >r  the  value  of  the  goods  lost,  without 
previous  payment  or  tender  of  freight,  if  he 
has  received  the  remainder  of  the  goods 
with  the  carrier's  consent.  .  llden  v.  Pear- 
^i>n,  3  tiraj'  (A/ass.)  342. 

\n  acceptance  by  the  owner  of  goods 
iuort  of  their  destination,  and  after  they 
have  been  damaged  in  consequence  of  the 
carrier's  negligence,  is  not  a  bar  to  an  ar 
tion  for  such  damage.  Lesinsky  v.  Great 
Western  Dispatch,  \o  Mo.  App.  134. 

Cioods  do  not  diange  their  ownership  by 
being  in  the  charge  of  a  common  carrier, 
whose  only  rights  are  a  lien  for  charges,  and 
whose  duty  is  to  deliver  them  uninjured  to 
the  consignee ;  and,  therefore,  when  the 
carrier  hi»s  injured  these  goods  in  transitu, 
a  right  of  action  arises  in  favor  of  the 
owner.  Miami  Po7vder  Co.  v.  Port  Royal 
&*  W.  C.  R.  Co.,  55  Am.  &-  r.ng.  R.  C^s. 
688,  38  So.  Car.  78,  16  .S".  E.  Rep.  339.  - 
Quoting  Wallingford  v.  Columbia  &  G.  K. 
Co.,  26  So.  Car.  267. — Steele  \.  Grand  Trunk 
R.  Co.,  31  U.  C.  C.  P.  260. 

If  a  carrier  ^  ;,s  the  consignor  of  goods 
compensation  for  their  loss  without  notice 
thai  lie  was  merely  an  agent,  and  believing 
that  he  (Iclivercd  the  goods  on  his  own  ac- 
count, this  is  no  defense  to  an  action  by  the 
actual  owner  for  the  loss  of  the  goods. 
Coombs  V.  Rristol&'  E.  R.  Co..  ^  H.  &^  X. 
I,  27  /../.  E.r.  .169. 

70«.  OwiH^r  may  sue  on  <'oiitraot 
iiiiulo  by  iiiiiliHclMNod  atrt'iit.— Though 
an  agent,  without  disclosing  that  he  was 
acting  as  agent,  contracts  with  a  carrier  for 
the  transportation  of  goods,  the  owner  of 
the  goods  may  bring  an  action  for  breach 
of  the  contract.  Ames  v.  First  Div.  St.  P. 
&»  P.  R.  Co.,  12  Afinn.  413  (Gil.  295).  El- 
kins  V.  Boston  &•  Af.  R.  Co.,  19  .'V.  //.  337. 

707.  The  uwiit>r  of  oil-tiuik.s.-- 
Plaintiff,  a  shipper  of  oil,  by  arrangement 
with  one  of  a  connecting  line  of  rit..roads 


furnished  tanks  for  the  transportation  of 
his  oil  which  were  fastened  to  flat  cars  of 
the  company,  but  were  to  remain  the  prop- 
erty of  the  shipper  and  to  be  returned  when 
emptied.  A  bill  of  lading  was  furnished 
with  each  shipment  of  oil  specifying  the 
quantity,  but  no  mention  was  made  of  the 
tanks.  No  bill  of  lading  was  furnished  for 
the  return  of  the  empty  tanks,  nor  was  any 
consideration  paid  therefor  independent 
of  that  paid  for  the  transportation  of  the 
oil ;  nor  was  any  special  arrangement  made 
for  the  return  transportation.  Two  of  said 
tanks,  filled  with  oil,  were  destroyed  by  fire 
while  on  defendant's  portion  of  the  line. 
Held,  that  under  the  arrangement  made  by 
the  plaintifT  with  the  railroad  companies, 
the  latter  assumed,  as  to  the  tanks,  the  un- 
restricted liabilities  of  common  carriers, 
and  that  although  no  compensation  was 
paid  to  the  companies  directly  for  the  trans- 
portation of  the  empty  tanks,  yet  that  they 
receive  a  compensation,  in  a  legal  sense,  in 
the  payment  of  freight  on  the  oil ;  and  that 
the  plaintiil  was  entitled  to  recover  the 
value  of  the  tanks  destroyed.  Spears  v. 
Lake  .Shore  &^  AI.  S.  R.  Co.,  67  Jiarb.  {N.  V.) 
513.— Following  Mallory  v.  Tioga  R.  Co., 
39  liarb.  (N.  Y.)  488. 

708.  The  eoiislgiior.*— The  contract 
for  transportation  being  with  the  consignor 
he  may  sue  for  a  breach  in  failing  to  s.ifely 
carry  and  deliver,  whether  he  retains  any 
property  in  the  goods  or  not,  the  recovery 
being  for  the  benefit  of  the  consignee  if  he 
is  the  real  owner.  Ohio  &•  AI.  R.  Co.  v. 
Emrich,  24  ///.  App.  245.  Alissouri  Pac.  R. 
Co.  V.  Smith.  84  Tex.  348,  19  S.  W.  Rep. 
509. 

Unless  it  be  shown  that  the  consignee  ob- 
jects, it  will  be  presumed  that  the  suit  was 
commenced  and  prosecuted  with  the  knowl- 
edge and  consent  of  tiie  consignee,  and  for 
his  benefit.  Southern  Exp.  Co.  v.  Craft, \<) 
Aiiss.  480. 

Where  the  entire  property  is  in  the  con- 
signor, ho  is  the  proper  parly  to  sue.  Where 
the  entire  property  is  in  the  consignee,  he 
should  sue.  When  both  are  interested,  one 
as  general,  the  other  as  special  owner, 
oiilur  may  sue;  and  a  recovery  in  such 
action  will  be  a  bar  to  any  subsequent 
action   by  another   party    having  either  a 


*  Party  contracting  with  carrier  may  bring 
suit  i(ir  Kiss  uf  goods,  see  note,  30  Am.  &  Eng, 
R.  Cas.  115. 
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general  or  a  special  properly  in  the  goods  ; 
and  the  carrier  cannot  object  that  some  of 
the  goods  belong  lo  another  party.  Denver, 
S.  j".  &^  P.  R.  Co.  V.  Frame,  i8  Am.&'  Eng. 
A'.  Las.  637,  b  Coto.  382. 

A  shipper  named  in  a  bill  of  lading  may 
sue  the  carrier  for  an  injury  to  the  goods, 
altiiough  he  has  no  property,  general  or 
special,  tiierein.  This  may  be  done  by  force 
of  ihe  original  contract  for  safe  carriage, 
made  by  tlie  carrier  with  him.  Hooper  v. 
Chicago  &*  N.  \V.  R.  Co.,  27  Wis.  81,5  Am. 
Rv.  Rip.  302.— Quoted  in  Waterman  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  i8  Am.  &  Eng. 
R.  Cas.  486,  61  Wis.  464. 

Such  riglit  of  action  upon  the  contract 
is  not  affected  by  the  provision  ■:<{  Wis- 
consin Code,  requiring  every  action  to  be 
brought  in  the  name  of  the  real  party  in  in- 
terest. Hooper  v.  Chicago  &>  N.  IV.  R.  Co., 
27  W^V.9.  81,  5  Am.  Ry.  R.p.  302. 

A  judgment  in  favor  of  a  consignee 
against  a  consignor,  who  are  respectively 
purchaser  and  seller,  on  account  of  insuffi- 
cient delivery  by  the  carrier,  and  based 
upon  the  ground  that  the  property  never 
passed  to  the  consignee,  does  not  estop  the 
seller  or  consignor  from  maintaining  an 
action  against  the  carrier  for  failing  to 
s  fely  carry  and  deliver  the  goods.  Finn  v. 
V^esiern  R.  Corp.,  102  Mass.  283. 

The  consignor  of  goods  by  rail  cannot  sue 
ihe  carrier  for  them  if  the  latter  delivers 
them  to  the  wrong  person  on  written 
authority  to  do  so  from  the  consignee,  even 
thoiigii  the  consignee  states  that  he  has  no 
claim  on  the  goods;  a  fortiori,  he  cannot  if 
he  himself  has  assented  to  such  delivery. 
Dobbin  v.  Michigan  C.  R.  Co.,  21  Aw.  &* 
Eng.  R.  Cas.  85,  56  Mich.  522,  23  N.  IV. 
Rep.  204. 

Plaintiff  flelivered  to  a  servant  of  a  rail- 
road company,  who  had  frequently  sliipped 
goods  for  her  before,  a  basket  of  clothes  for 
transportation.  He  stated  that  he  had 
shipped  the  basket,  but  neither  the  plaintiff 
nor  any  one  for  her  ever  received  it.  He/t/, 
that  the  plaintiff  was  entitled  to  recover 
from  the  company  whatever  she  proved  the 
basket  to  be  worth.  Quarrier  v.  Baltimore 
&*  O.  R.  Co.,  18  Am.  &-  Eng.  R.  Cas.  535.  20 
H''.  I'a,  424. 

700.  Where  the  conNi|;nor  has  Kold 
the  }joodH.~The  implied  contract  between 
a  shipper  and  carrier  on  the  part  of  the  car- 
rier is  to  safely  carry  and  deliver  the  goods, 
and  on  the  part  of  the  shipper  to  pay  a  rea- 


sonable compensation.  The  carrier  has  a 
rii^ht  to  look  to  the  siiipper  for  his  compen- 
sation or  charges;  and  unless  he  acts  as  a 
mere  agent  of  the  consigtiee  the  shipper 
Kiay  enforce  tiie  contract  and  sue  the  car- 
rier for  a  breach.  Finn  v.  H 'ester n  R, 
Corp.,  1 1 2  Mass.  534. 

One  who  forwards  goods  in  execution  of 
an  order  or  agreement  for  sale  is  not  a 
mere  agent  of  the  purchaser  in  doing  so. 
He  is  acting  in  his  own  interest  and  behalf 
in  his  dealing  with  the  carrier,  or  in  his  own 
right  or  upon  his  own  respon.ibiliiy,  unless 
he  acts  under  special  autiiority  or  directions 
from  the  purchaser,  and  is  entitled  to  re- 
cover from  the  carrier  the  full  value  of 
property  shipped  and  lost,  Finn  v.  West- 
ern R.  Corp.,  1 12  Mass.  524.-  Di.sAPPRdvj.vo 
Dawt^  V.  Peck,  \\  T.  R.  330;  Green  v.  Clark, 
12  N.  Y.  343;  Krulder  7>.  Kllison,  47  N.  Y. 
36,  and  approving  dissenting  opinion  in 
Griffith  V.  Irgledew,  6  S. &  R.  (Pa.)  429. 

A  contrac  of  sale  being  rescinded  by  the 
consignee's  refnsal  to  receive  the  goods  be- 
cause not  delivered  in  time,  the  consignor, 
as  the  owner,  may  sue  the  carrier  for  failure 
to  deliver.  Rergner  v.  Chicago  (9*  A.  R. 
Co.,  1 3  Mo.  App.  499. 

Where  a  purchaser  orders  goods  from  the 
seller  and  gives  no  directions  as  to  the  mode 
of  conveyance  to  him,  the  selli  r,  who  pays 
the  freight  and  delivers  tliem  to  a  carrier, 
may  maintain  an  action  against  the  carrier 
for  a  loss.  Goodwyn  v.  Douglas,  i  Chetus 
(So.  Car.)  174. 

When  a  consignor  delivers  goods  to  a 
carrier  to  be  delivered  to  a  consignee, 
prima  facie,  the  consignee  is  the  owner ; 
but  when  the  consignor  merely  contraris 
with  the  carrier  for  the  conveyance  <jf  the 
goods  to  a  certain  point,  and  the  consignor 
is  shown  to  be  the  owner  before  shipment, 
there  is  nothing  to  show  a  change  of  owner- 
ship. East  Line  <5-  R.  R.  R.  Co.  v.  Nail.  64 
Tex.  615. 

710.  Either  coiiHlKnor,  eoiiHiKiice, 
or  real  owner  nuiy  sue.*— Where  the 
shipper  of  goods  guarantees  the  payment  of 
the  freight,  and  makes  a  special  agreement 
for  their  carriage,  an  action  may  be  brought 
for  non-delivery  to  the  consignee  either  by 
the  consignor  or  by  the  consignee.  Stafford 
V.  Walter,  67  ///.  83. 

Where  the  carrier  contracts  with  the  con- 


*  When  consignor  nofl   when  consignee   may 
sue,  see  note,  16  Am.  &  Eng.  R.  Cas.  abS. 
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signor  for  the  shipment  the  latter  may  rue 
for  a  breach  though  he  be  but  a  bailee.  He 
has  such  a  special  property  in  the  goods  as 
to  give  him  the  right  of  action.  So  may 
the  real  owner  sue,  and  so  may  the  con- 
signee.    Gn'iit  Wfstern  Ji.  Co.  v.  McCoinas, 

33  ///•  185- 

711.  Coiislpriior  deoiiiert  owner— 
Currier  caiiiiot  diMpiite  his  title.*— 

The  general  rule  is  that  the  carrier  cannot 
dispute  the  title  of  the  consignor  where  the 
latter  has  made  the  contract  with  the  car- 
rier and  has  become  liable  for  tlie  charges; 
but  this  rule  seem?  not  to  apply  where  the 
seller  only  delivers  grain  on  board  cars  in 
pursuance  of  a  contract  of  sale,  and  all  the 
shipping  arrangements  are  made  by  the 
purcliaser,  and  the  bill  of  lading  specifies 
tiiat  the  grain  was  shipped  to  the  consignee 
on  acco  'nt  of  the  purchaser.  Illinois  C.  A*. 
Co.  V.  Sc/.wartz.  1 1  ///.  App.  482. 

Where  the  shipper  of  goods  has  sold  them 
to  the  consignee,  of  which  the  railway  has 
knowledge,  and  with  such  knowledge  con- 
tracts with  the  shipper  to  -afcly  carry  them, 
he  can  sue  for  a  failure  to  safely  crry,  and 
the  company  cannot  set  up  in  defense  the 
title  of  the  consignee.  And  having  repaid 
the  whole  price  to  the  consignee,  the  ship- 
per may  recover  the  whole  value  of  the 
property,  unaffected  by  a  subsequent  offer 
to  return  it.  Jirill  v.  Grami  Trunk  R.  Co., 
20  U.  C.  C.  /'.  440 

7152.  The  eoiislt;iiee. — The  consi(»nee 
(purchaser)  is  the  person  prima  fiuie  en- 
titled to  sue  a  common  carrier  for  loss  of 
pro|)erty,  but  this  presumption  may  be  re- 
butted by  proof.  South.rn  li.xp.  Co.  v. 
Caperton.  44  Alu.  101.  South  &*  N.  Alti.  A'. 
tV.  v.  ll'ooii,  18  ./;//.  &*  ling.  R.  Cas.  634 
72  Ala.  451. 

The  consignee  of  goods  may  maintain  an 
action  against  a  common  carrier  for  their 
loss,  although  another  person  was  the  owner 
of  them  or  was  jointly  interested  in  them 
with  him.  Southfrn  Exp.  Co.  v.  Armstead, 
50  A/a.  350. 

An  action  against  a  common  carrier  for 
failure  to  deliver  goods  intrusted  to  it  is 
properly  brought  in  the  name  of  the  :onsign- 
ecs  alone,  notwithstanding  they  are  prose- 
cuting the  suit  for  the  benefit  of  another 
whom  they  hold  liable  for  the  value  of  the 
goods.  Mobile  &*  O.  R.  Co.  v.  IViliiams, 
54  Ala.  168. 

*  See  also  ante,  220. 


The  consignees  of  a  car-load  of  wheat 
screenings,  shipped  over  a  company's  rail- 
road, but  which  was  destroyed  before  reach- 
ing its  destination,  may  maintain  an  action 
against  a  railroad  company  for  the  recovery 
of  damages  for  such  destruction.  Kirk- 
pair  ilk  v.  Kansas  City,  St.  J.  iS««  C.  B.  R.  Co., 
27  Am.  &»  ling.  R.  Cas.  51.  86  Mo.  341. 

Where  the  consignee  of  goods  shipped 
upon  a  railroad  pays  the  draft  drawn  on 
him  by  the  shipper  and  receives  the  bill  of 
lading  to  which  the  draft  is  attached,  and 
subsequently  purchases  the  goods  from  the 
owner,  he  thereby  becomes  the  real  party  in 
interest  under  the  Code.  Rev.  St.  §  3462. 
And  it  makes  no  difference  that  the  goods 
were  destroyed  before  the  absolute  sale,  as 
the  property  of  the  owner  in  them  still  con- 
tinued and  was  the  subject  of  transfer;  and 
the  transferee  could  maintain  action  for 
damages  for  their  destruction  on  the  ground 
of  such  transfer.  Kirkpatrick  v.  Kansas 
City,  St.  J.  &•  C.  B.  R.  Co.,  rj  Am.  .S-  Eng. 
R.  Cas.  51,  86  Mo.  341. 

One  who  is  not  the  consignee,  and  who  is 
not  the  indorsee  of  a  bill  of  lading,  cannot 
maintain  an  action  against  the  carrier  for 
failing  to  properly  carry  and  deliver,  though 
he  has  paid  a  draft  for  the  price  of  the 
goods,  as  under  Georgia  Code  no  one 
but  the  consignee  or  holder  of  a  bill  of  lad- 
ing can  sue.  Haas  v.  Kansas  City,  Ft.  S.  &* 
G.  R.  Co.,  35  Am.Sf  ling.R.  Cas.  572,  81  Ga. 
7^)2,  7  .V.  E.  Rep.  629. 

Plaintiff  ordered  certain  coils  of  rope,  but 
when  tlicy  were  tendered  to  him  by  the 
carrier  were  found  unsatisfactory,  and  he 
directed  them  to  be  returned  to  the  shipper ; 
but  before  they  reached  the  shipper  he  paid 
the  price  thereof.  Uilii,  that  he  could  main- 
tain an  action  against  the  carrier  for  a  loss. 
Ralph  V.  Chicago  &•  N.  IV.  R.  Co.,  32  Wis. 
177.— DiSTiNCUi.sHKD  IN  Lee  V.  Chicago, 
R.  I.  &  P.  R.  Co.,  45  Am.  &  Eng.  R.  Cas. 
157,  80  Iowa  172. 

7  li).  C'oiiMi(;iiee  deeinod  the  owner. 
— As  a  general  rule,  an  action  s'gaiiist  a 
carrier  for  the  loss  of  goods  sent  b"  a  vendor 
to  a  vendee  must  be  brought  in  ihe  name 
of  the  consignee;  for  the  hiw  infers  that, 
by  the  delivery  to  the  carrier,  the  goods  be- 
come the  property  of  the  consignee,  and 
this  though  the  consignor  pay  the  freight; 
but  where,  by  agreement  between  the 
vendor  and  vendee,  the  goods  did  not  be- 
come the  property  of  the  latter,  and  he  was 
at   no  risk   in   regard  to  them  until  they 
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actually  reached  him,  tlie  consijjnor  should 
sue.  Madison,  I.  <S>«  /'.  R.  Co.  v.  Whilesel, 
1 1  Ind.  55.  Smith  v.  Lewis,  3  /»'.  il/ow.  (A/.) 
229,  McCauUy  v.  Davidson,  1 3  Minn.  1 62 
(6/7.  « 50).     Gwyn  v.  Richmond Sf  D.  R.  Co., 

6  /I;//.  (S«»  /i;{f .  /i'.  C'diJ.  452.  85  A^.  Car.  429, 
39  Am.  Rep.  708.  liacharach  v.  Chester 
Freight  Line,  42  ^;//.  <&-  /i«j^-  A'.  Ciu.  362, 
133 /'a.  iV.  4r4,  \g  Atl.  Rep.  409.  Congar 
V.  Ga/<-«<i  ^^•  C".  6/.  A'.  Ci;.,  17  /F/.r.  477. 
Young  V.  Canadian  Pac.  R.  Co.,  1  ;J/(j«.  205. 

The  legal  presumption  is  that  upon  the 
deliver/  of  goods  to  a  common  carrier  the 
title  thereto  vests  in  the  consignee,  and  in 
tlic  absence  of  notice  to  the  contrary,  the 
carrier  has  the  right  to  rely  on  this  pre- 
sumption, if  the  property  he  lost,  stolen,  or 
destroyed.  Dyer  v.  Great  Northern  R.  Co., 
51  Minn.  345.  53  N.  W.Rep.  714. 

This  rule  is  not 'affected  by  Minn.  Gen. 
St.  1878,  cii.  39,  ?§  15,  etc.,  which  relateto 
the  filing  of  notes  or  other  contracts  evi- 
dencing condititmal  sales.  Dyer  v.  Great 
Northern  R.  Co.,  51  Minn.  345,  53  N.  \V. 
Rep.  714. 

714.  CoiiMigriior  may  release  to 
coiiMiffiice.'*' — As  a  rule  the  title  to  goods 
shipped  does  not  vest  in  the  consignee  until 
delivery  to  him  of  a  bill  of  lading  or  of  the 
goods ;  but  where  they  are  lost  while  in 
transit,  the  consignor  may  release  to  the 
consignee,  and  the  hitter  may  maintain  an 
action  against  the  carrier  for  the  loss.  Ela 
V.  American  Merchants'  Union  Exp.  Co.,  29 
Wis.  61 1. 

715.  Coiisigrneo  or  owner  miiKt 
first  pay  eharjfes.t— Under  the  older  de- 
cisions of  this  state  a  consignee  could  sue 
the  common  carrier  in  trover  for  goods  in- 
jured in  carriage,  where  the  injury  amounted 
to  more  than  the  freij;lit  charges,  anti  in  such 
case  the  rarricr  lost  iiis  lien  for  freight;  but 
the  more  recent  decisions,  hereby  reaffirmed, 
require  the  owner  to  pay  all  freight  charges 
and  then  sue  the  carrier  for  the  injury  done- 
Miami  Powder  Co.  v.  Port  Royal  &*  II'.  C. 
R.  Co.,  55  Am.  &*  Eng.  R.  Cas.  688,  38  \<. 
Car.  78,  16  ^■.  E.  Rep.  339.— Following 
Shaw  V.  Suith  Carolina  R.  Co.,  5  Rich.  (So. 
Car )  462  ;  Nittlcs  v.  South  Carolina  R.  Co., 

7  Rich.  (So.  Car.)  190. 

71«.   Wlu're    tlit;    consi{ii:nce   is  a 

•  Assignment  of  right  01  action  against  car- 
rier (or  injury  to  gootls,  see  45  Am.  &  Eng.  R. 
Cas.  378,  ahstt. 

t  See  also  ttntt,  42,  21IO. 


factor. — Thongh  in  an  action  against  a 
carrier  for  non-delivery  or  loss  of  goods,  or 
default  in  conveyance,  the  owner  of  the 
goods  is  ordinarily  the  person  to  demand 
compensation,  yet  one  who  has  a  special 
property  as  a  factor  or  a  special  agreement 
for  carrying  them  may  sue.  So  also  the 
shipper  in  whose  name  the  bill  of  lading  is 
taken  may  sue,  the  privity  of  contract 
being  established  between  the  parties  by 
means  of  the  bill  of  lading.  Houston  &•  T. 
C.  R.  Co.  V.  Stewart,  i  Te.v.  App.  (Civ.  Cas:) 
718. 

The  consignor  of  cotton  who  is  the 
owner  thereof  may  maintain  his  action 
against  a  common  carrier  for  the  loss  of  the 
cotton  ;  and  the  consignee,  who  is  a  mere 
factor,  may  be  a  witness  for  him.  Western 
6-  A.  R.  Co.  v.  KcHy,  \  Head  (Penn.)  158. 

A  railroad  company  receipted  for  goods 
to  be  shipped  to  (actors  at  the  place  of  des- 
tination, but  the  shipper  signed  a  declara- 
tion in  which  the  goods  were  mentioned  as 
being  consigned  to  other  parties,  the  fac- 
tor's principals,  and  ih.,  goods  were  so 
shipped,  /{eld,  that  the  factors,  never  hav- 
ing come  into  possession  of  the  goods,  had 
no  lien  thereon,  and  could  not  sue  for  their 
value.  C/ark  v.  Gre.it  Western  R.  Co.,  8  U. 
C.  C.  /'.  191.— Dlsi'inguishino  Midland  G. 
W.  R   Co.  V.  Benson,  30  L.  T.  26. 

TI7.  Partners  or  joint  owners.— 
The  joint  owners  of  personal  property  in- 
trusted to  a  comtwon  carrier  may  maintain 
an  action  against  him  for  its  loss,  notwith- 
standing tiie  receipt  given  for  tiie  property 
by  the  carrier,  at  the  time  he  received  it,  was 
an  acknowledgment  that  he  had  received 
it  from  two  of  the  plaintiffs,  the  joint  owner- 
ship of  the  other  plaintiff  being  unknown 
to  him;  and  such  receipt,  accompanied  by 
proof  that  the  plaintiffs  were  the  real 
owners,  is  jidmissible  in  evidence  for  the 
plaintiffs.     Dayv.  Ridley,  16  Vt.  48. 

Wliere  goofis  are  shipped  to  two  persons 
having  a  joint  interest  therein  one  of  them 
cannot  maintain  an  a(  lion  against  the  rail- 
road company  for  damages  to  the  goods 
vihllc  being  shipped.  Missouri  Pac.  R.  Co. 
V.  Rushin,  ^  Te.x.  Apf>.  (Civ.  Cas)  385. 

The  fa<  i  that  the  owner  and  shipper  of 
property  is  doing  business  in  the  name  of  n 
firm,  in  violation  of  N.  V'.  art  if  1833,  cli. 
281.  "to  prevent  persons  transacting  busi- 
ness under  fictiticjus  names,"  and  tliat  the 
property  is  marked  with  the  firm  name,  is 
no  defense   to  an  action   by  sucii   owner 
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against  a  railroad  company  for  loss  or  dam- 
aj^e  to  the  property  while  being  carried. 
IVooilv.  Erie  A'.  Co.,  72  .V.  K.  196,  28  Aw. 
A'e/>.  125  ;  affirmin}^  9  Hun  648. 

71H.  Wlicru  Koods  are  iiiHiired.— 
Shippers  of  insured  goods  may  recover  from 
tiie  carrier  their  value,  though  the  insurance 
company  may  have  paid  the  insurance,  not- 
witiistanding  Ala.  Code,  §  2891,  providing 
that"  in  all  cases  where  suits  are  brought  in 
the  name  of  the  person  having  the  legal 
ri<{ht,  for  the  use  of  another,  the  beneficiary 
must  be  considered  the  sole  party  in  the  rec- 
ord." Mobile  <S^  M.  R.  Co.  \.Jurey,  16  Am. 
&•  Eni;.  R.  Cas.  132, 1 1 1  U.  S.  584, 4  Sup.  Ct. 
Rep.  566. 

In  such  case  no  legal  privity  exists  be- 
tween the  company  and  the  insurer  which 
would  give  the  former  a  riglit  to  avail  itself 
of  a  payment  made  by  the  latter.  Texas  &* 
/'.  R.  Co.  v.  Le7>i,  13  Aw.  «S>»  Eftjf.  R.  Cas. 
464,  59  7ex.  674. 

In  taking  the  benefit  of  the  insurance  the 
carrier  does  not  limit  his  common-law  lia- 
bility to  the  shipper  for  any  loss  that  m.iy 
occur.  There  is  no  contract  of  exemption 
ai;ainst  liability  for  loss  or  negligence  under 
an  agreement  that  the  carrier  shall  be  in- 
demnilied.  liritish  iS»  /•"'.  M.  Ins.  Co.  v. 
Gulf,  L.&*  S.  F.  R.  Co.,  21  Am.  <S-  Iln^;.  R. 
Cas.  112,  63  Tex.  475. 

71U.  Persons  wlio  liavo  accepted 
drul'ts.— A  consignee  who  has  contracted 
to  purchase  goods,  and  who  has  made  ad- 
vances thereon,  has  a  lien  on  the  goods  for 
his  advances  paramount  to  all  others,  and 
may  maintain  an  action  in  his  own  name 
against  ihe  carrier  for  loss  or  injury  thereto. 
iiurritt  V.  Rene/i,  4  Aft  Lean  (U.  S.)  325. 

Under  Georgia  Code,  providing  that  only 
.'.o  consignee  may  sue  for  lf)ss  or  injury  to 
property  shipped,  one  who  is  not  the  con- 
signee, but  who  has  paid  a  draft  for  th^ 
price  of  the  goods,  cannot  maintain  an  ac- 
tion against  the  carrier  for  failing  to  prop- 
ei  ly  carry  and  deliver.  Haas  v.  Kansas  City, 
Ft.  S.  &>  G.  R.  Co.,  35  Am.  6-  Fng.  R.  Cas. 
572,  81  Ga.  792,  7  .V.  /•;.  Rep.  629. 

Where  the  consignee  of  grain  paid  drafts 
for  the  price,  drawn  by  the  consignor,  and 
held  bills  oJ  lading  'ir  the  same,  the 
consignee  had  such  property  in  the  grain 
as  to  enable  him  to  maintain  a  suit  aj^ainst 
the  railroad  fordelay  in  delivering  thegrain, 
though  there  was  an  agreement  that  ihe 
grain  should  not  ln'  the  property  of  the  con- 
signee until  it  was  inspected  at  the  place  of 
2  D.  R.  D.— iS. 


deliverv.  Hlinois  C.  R.  Co.  v.  Cobb,  64  ///. 
128.— DiSTiNciuisHKU  IN  Dicksoii  V.  Chi- 
cago. B.  &Q.  R.  Co.,8i  111.215. 

720.  Sufficiency  of  title  to  Nupport 
action.— Suit  may  be  maintained  against  a 
common  carrier  in  the  name  of  any  one 
having  either  a  general  or  special  property 
in  the  goods,  and  an  action,  properly  brought 
by  any  one  having  such  right  of  action,  will 
be  a  bar  to  any  subsequent  suit  against  the 
carrier  by  another  party  having  either  a 
general  or  special  property  in  the  goods,  for 
the  same  damage.  Illinois  C.  R.  Co.  v.  Mil- 
ler, 32  ///.  App.  259.— Quoting  Illinois  C, 
R.  Co.  V.  Schwartz,  13  111.  App.  490. — South- 
ern Exp.  Co.  v.  Caper  ton,  44  Ala.  loi. 

Where  a  transportation  company  gave  a 
shipping  receipt  for  the  transportation  of 
goods,  and  they  are  lost,  the  person  to 
whom  the  receipt  is  given  may  bring  the 
action,  although  the  property  may  belong 
to  another.  Northern  L.  Packet  Co.  v. 
Shearer,  61  ///.  263. 

Where  a  party  buys  grain  in  his  own 
name,  for  which  he  is  responsible,  and  ships 
the  same  to  another,  who  pays  no  money  on 
the  same,  but  who  pays  drafts  drawn  on 
general  account,  the  latter  will  not  have 
such  a  property  in  the  grain  as  to  give  him 
a  right  to  maintain  an  action  against  the 
carrier  for  delay  in  transportation,  espe- 
cially when  it  is  provided  by  contract  that 
the  grain  must  lirst  pass  inspection.  Cobb 
V.  Illinois  C.  R.  Co.,  88  ///.  394,  21  Am.  Ry. 
Rep.  317. 

To  sustain  an  action  against  a  common 
carrier  for  failing  to  deliver  goods,  plaintilT 
must  be  the  owner  or  have  some  special  in- 
terest in  them.  Prima  facie  the  consignee 
is  the  owner.  There  may  be  cases  where 
the  consignor  has  suflicient  interest  to  sue, 
but  where  he  merely  acts  as  the  agent  of  the 
consignees  in  collecting  and  forwarding 
certain  property,  which  he  never  owned,  he 
has  not  such  right  or  interest  as  to  enable 
him  to  sue.  Thompson  v.  Fargo,  49  N.  }', 
188,44  Ho7i:  Pr.    176;  reversing  58  Barb. 

575- 

Forwarding  merchants,  who  have  prepaid 
freight  on  goods,  may  maintain  assumpsit 
against  the  carriers  for  loss  of  the  goods, 
when  the  suit  is  tor  the  use  of  the  real  own- 
ers. Baltimore  &■'  P.  Steamboat  Co.  v.  At- 
kins. 22  Pa.  .S/   522. 

One  count  of  a  declaration  alleged  that  P. 
delivered  to  the  defendant,  a  common  car- 
rier, certain  bales  of  cotton,  to   be  safely 
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carried  from  the  place  of  shipment  to  a 
place  named,  in  consideration  of  a  certain 
reward  paid  by  I'. ;  that  defendant  agreed  to 
carry  tlie  same,  and  that  defendant  delivered 
to  1'.  a  bill  of  lading  for  such  cotton, 
thereby  aclvnowledgiiig  the  receipt  there- 
of, and  undertaking  to  carry  the  same,  as 
aforesaid  ;  tliat  said  I'.,  for  a  valuable  con- 
siderati(jn  to  him  paid,  assigned  and  deliv- 
ered said  bill  oi  lading  to  IJ.,  who,  on  the 
same  day,  assigned  and  delivered  the  same 
to  plaiiitilf,  \vlKTel)y  the  right  and  title  to 
said  cotton,  and  the  right  to  the  possession 
thereof,  passed  to  and  became  vested  in  the 
plainiilf;  and  alleged  breach  of  the  con- 
tract. //<•/</,  that  the  contract  thus  set  up 
wiis  not  an  implied  but  a  special  contract, 
and  a  mere  chose  in  action,  which  was  not 
assignable,  so  as  to  enable  the  assignee  to 
sue  in  his  name.  Knight  v.  .SV.  Louis,  I.  M. 
&*  S.  R.  Co..  141  ///.  1 10,  30  A'.  J:.  Kep.  543 ; 
affinniiijr  40  ///.  App.  47 1 . 

Goods  were  shijjped  by  rail  consigned  to 
a  bank  or  its  assigns.  The  bank  assigned 
the  goods  to  plaintitf,  who  sued  for  not  de- 
livering promptly.  There  was  no  evidence 
showing  what  interest  the  bank  had  in  the 
goods.  Held,  in  the  absence  of  a  pica  de- 
nying ownership  in  plaintitf,  it  was  admitted 
that  he  was  the  real  owner  at  the  time  of 
shipment,  and  could  sue.  It  was  not  nec- 
essary that  the  bank  indorse  the  bill  of  lad- 
ing to  plaintiff.  Kyle  v.  Buffalo  6"  Z.  H. 
K.  Co..  16  U.C.  C.  /'.  76. 

721.  Tlit>  i'iirricr  may  nuc  a  wrong- 
door. — A  common  carrier,  as  he  is  not  ab- 
solved from  liability  to  the  owner  of  the 
goods  by  the  torts  of  third  persons,  has  a 
right  to  maintain  an  action  fc^r  the  wrong, 
and  a  recovery  by  him  for  the  injury  done 
to  tlie  goods  will  be  a  bar  to  a  subsequent 
action  by  the  owner  for  the  damages  or  loss 
resulting  from  the  same  injury.  Steamboat 
J'armer  v.  McCraw,  26  Ala.  189. 

722.  Kstoppel.  ♦— A  judgment  recov- 
<'rcd  by  the  administrator  of  an  employe 
killed  by  a  defective  car,  against  the 
plaintiff,  a  qnarry  company,  did  not  pre- 
clude the  latter  from  maintaining  an 
action  against  the  railway  company  fur- 
nishing the  car  for  a  breach  of  its  duty 
as  a  carrier.  The  former  action  was  for 
an  injury  resulting  from  a  breach  of 
duty  owing  by  the  quarry  company  to  an 
employe,  while  the  present  action  is  brought 

*  See  also  ante,  U04. 


for  the  breach  of  duty  owing  by  a  carrier  to 
one  for  whom  it  had  undertaken  to  carry 
goods  or  property.  /loosier  Stone  Co.  v. 
Louisville.  N.  A.  &>  C.  A.  Co.,  131  /nd.  575, 
31  A'.  K  Rep.  365. 

3.  Pleadings, 

72:1.  Siiffiviviiey  of  the  coiiiplaiiit, 
KCiierally.'*' — In  an  action  against  a  com- 
mon carrier  for  the  failure  to  deliver  goods, 
it  is  sufficient  to  pursue  the  form  of  com- 
plaint given  in  Ala.  Code,  p.  703,  No.  13. 
Ho7i>land  V.  Wallace,  81  Ala.  238,  2  So.  Rep. 
96. 

In  a  declaration  against  a  common  carrier 
for  negligence,  it  must  be  alleged  that  he 
accepted  or  undertook  to  carry  the  goods, 
or  no  judgment  can  be  rendered  thereon. 
Sommerville  v.  Merrill,  i  Port.   (Ala.)  107. 

Where  an  action  against  a  carrier  is  based 
upon  the  latter's  negligence,  there  should 
he  some  general  statement  of  the  cause  of 
the  damage  beyond  a  mere  statement  of  neg- 
lect and  carelessness.  Whether  the  car- 
rier is  guilty  of  negligence  or  carelessness 
is  a  conclusion  of  law  dependent  upon  facts 
which  must  be  proved.  So  the  mere  state- 
ment that  "  defendant  so  negligently  and 
carelessly  misbehaved  itself  in  transporting 
the  same  (the  goods)  that  the  plaintiff,,  by 
reason  thereof,  sustained  damage,"  is  too 
indefinite  and  uncertain.  Ruben  v.  Ludgale 
Hill  Steamship  Co.,  17  N.  V.  S.  R.  17,  49 
Hun  608,  mem. 

A  complaint  alleging  that  the  defendant, 
a  common  carrier,  failed  to  safely  carry  cer- 
tain articlesof  freight  according  to  contract, 
and  "so  negligently  and  carelessly  con- 
ducted in  regard  to  the  same  that  i*  was 
greatly  damaged,"  states  facts  suflicitnt  to 
constitute  a  tort.  Bowers  v.  Richmond  &* 
D.  R.  Co.,  107  A^.  Car.  721,  12  S.  E.  Rep. 
452. — Quoted  in  Purcell  v.  Richmond  &  D. 
R.  Co.,  108  N.  Car.  414  —  Williams  v.  Balti- 
more 6-  O.  R.  Co..  9  W.  Va.  33. 

In  an  action  for  not  properly  carrying 
goods  the  complaint  should  indicate  the 
form  of  action,  as,  e.  g.,  whether  damages 
are  claimed  for  partial  loss  or  for  delay  In 
delivery,  or  for  conversion.  Miami  Powder 
Co.  V.  Port  Royal  &^  W.  C.  R.  Co.,  55  Am.  &- 
Eng.  R.  Cas.  688,  38  So.  Car.  78.  16  S.  E. 
Hep.  339- 

A  petition  against  a  carrier,  alleging  delay 
in  the  delivery  of  a  cotton-gin  in  shipment, 


*See  also  ante,  121. 
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and  asking  compensation  for  use  of  such 
macliincry  during  the  ulicgcd  delay,  is  good 
on  genera!  demurrer  as  a  claim  for  rents. 
Gulf,  C.  &*  S.  F.  A'.  Co.  V.  /V////,  3  7iJr.  Civ. 
A/>/>.  588,  22  .v.  IV.  Kep.  761. 

A  car-load  o\.  wheat  was  shipped  by  con- 
tract witli  one  of  the  defendants,  to  be  trans- 
ferred to  a  given  point  in  care  of  another 
railro;id  company,  hut,  in  violation  of  that 
contract,  was  transferred  to  the  H.,  C.  R.  & 
N.  R.  Co.,  the  otlier  defendant  in  this 
action.  The  complaint  showed  these  facts, 
and  also  showed  that  the  wheat  was  de- 
stroyed while  in  possession  of  the  latter 
defendant.  Uild,  that  the  averments  were 
siiincient  to  sustain  the  action,  and,  as  the 
evidence  showed  that  defendants  had  a 
joint  interest  in  the  contract  of  transporta- 
tion, a  verdict  against  thcni  should  be  sus- 
tained. Indipendence  Mills  Co.  v.  liurlin^t^- 
ton,  C.  K.  &'  y.  A*.  Co.,  32  Am.  &>  Eng.  R. 
Ciis.  456,  72  Awrt  535,  34  N.  IV.  Kef).  320. 

7*24.  N(M'»ssai'y  uveriiHMit  that  dc- 
fViidiiiif  i.H  a  ooiiiiiioii  ciirriur.— 
Where  a  railroad  company  is  sued  for  the 
non-delivery  of  goods,  it  Is  necessary  to 
allege  in  the  complaint  that  the  company  is 
a  common  carrier;  otherwise  it  cannot  be 
held  liable  in  that  capacity.  Ihistol  v.  Rens- 
selaer &'  S.  R.  Co.,  9  Bard.  (N.  V.)  158. 

In  a  suit  ///  rem  it  is  not  necessary  to 
charge  the  ship  as  a  common  carrier;  but 
the  rule  is  otherwise  where  the  suit  is  in 
personam.  But,  in  the  former  case,  it  must 
appear  from  the  evidence  that  the  ship  was 
employed  in  the  business  of  a  common  car- 
rier. Seller  v.  Steamship  Pacific,  i  Oreg. 
409. 

An  averment  that  defendant  is  a  corpora- 
tion, created  by  the  lawsof  the  state,  and  en- 
gaged in  operating  a  railroad,  and  carrying 
corn  and  grain  in  cars  furnished  by  itself 
upon  its  own  and  other  roads,  is  equivalent 
to  an  averment  that  it  is  a  common  carrier. 
Toledo,  W.  &*  IV.  R.  Co.  v.  Roberts,  71  ///. 
540. 

An  allegation  of  a  contract  to  carry, 
coupled  with  an  averment  that  defendant  is 
a  railroad  corporation,  is  suflicicnt  to  fix  the 
liability  of  the  defendant.  The  complaint 
is  clearly  good  after  verdict  where  the  proof 
shows  :hat  defendant  was  exercising  the 
office  of  a  carrier  and  did  in  fact  so  contract 
as  to  the  shipment  sued  on.  Kain  v.  Kan- 
sas City,  St.  J.  df  C.  B.  R.  Co.,  29  Mo.  App. 

53- 
The  allegation  that  "the  defendant,  be- 


fore and  at  the  time  of  the  committing  of 
the  grievances  hereinafter  mentioned,  were 
the  owners  and  proprietors  of  a  certain  rail- 
road, to  wit,  the  Baltimore  &  Ohio  Kail- 
road,  and  of  certain  carriajics  used  by  it  for 
the  carriage  and  conveyance  of  goods  and 
chattels  in,  upon,  and  along  said  railroad 
from  a  certain  place,  to  wit,  Parkersburg, 
Wood  County,  West  Virginia,  for  hire  and 
reward  to  it  the  defendant  in  that  behalf," 
is  a  sulRcient  allegation  that  the  defendant 
was  a  common  carrier.  Baltimore  «&-  O.  R. 
Co.  V.  Moreliead,  5  \V.   Va.  293. 

Though  a  declaration  does  not  allege  that 
the  defendants  are  common  carriers,  yet,  if 
the  facts  set  out  constitute  them  such  in 
law,  it  is  suflicicnt  to  sustain  the  action 
against  them  as  common  carriers.  South- 
ern Exp.  Co.  V.  McVeigh,  20  O'ratt.  {Va.) 
264. 

Though  a  declaration  in  case  does  not 
allege  the  duty  of  the  defendants  as  com- 
mon carriers  to  carry  the  goods,  and  the 
breach  of  that  duty,  if  it  avers  facts  from 
which  the  law  infers  the  duty,  and  that  the 
defendants,  not  regarding  their  said  duty, 
etc.,  and  assigns  the  breach,  that  is  suffi- 
cient. .Southern  Exp.  Co.  v.  Afc  Veigh,  20 
Gratt.  ( Va.)  264. 

A  complaint  which  alleged  defendant's 
failure  to  "ship,  transport,  and  carry  "  per- 
ishable goods  to  their  destination,  as  per 
agreement,  to  plaintitT's  damage,  states  a 
cause  of  action.  There  being  a  special  con- 
tract, it  was  not  necessary  to  allege  that  de- 
fendant was  a  common  carrier.  Dunbar  v. 
Port  Royal  &*  A.  R.  Co.,  36  So.  Car.  no,  15 
S.  E.  Rep.  357. 

725.  Averments  of  iiei;Iit;ciico.— 
In  a  declaration  in  contract  against  a 
common  carrier  it  is  common,  though  not 
necessary,  to  allege  that  the  goods  were  in- 
jured by  the  negligence  of  the  carrier  or  its 
servants.  So  a  declaration  charging  the  in- 
jury to  have  been  "  through  the  fault  of  the 
defendant,"  is  sufficient.  School  District  v. 
Boston,  H.  &*  E.  R.  Co.,  102  Mass.  552. 

Where  a  cotton-compress  company  re- 
ceived certain  cotton  to  be  compressed  and 
shipped  for  plaintiffs,  and  placed  the  same 
on  a  platform  m  close  proximity  to  railway 
tracks  and  passing  engines,  and  the  cotton 
was  there  destroyed  by  fire,  a  petition  stat- 
ing the  facts  showed  actionable  negligence, 
and  a  general  demuirer  thereto  was  improp- 
erly sustained.  Martin  v.  Missouri  Pac.  R. 
Co.,  3  Tex.  Civ.  App.  133,  22  S.  IV.  Rep.  195. 
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A  complaint  in  an  action  ngainst  a  rail- 
way C''in(>uny  allc^in)^  liiat  the  defendants 
were  common  carriers  ;  that  C.  and  H.  were 
in  the  habit  of  sending  empty  caslvs  by  de- 
fendants' railway  to  plaintitT,  which  plaintitT 
fdled  witli  ketchup  and  returned ;  tliat  de- 
fendants, by  their  agents  and  servants, 
knew  llic  purpose  for  which  the  casl<s  were 
delivered  to  plaintifT;  that  the  defendants 
negligently  and  impropeily  delivered  to 
plaintifT,  as  C.  and  B.'s  casks,  certain  other 
casks  not  belonging  to  C.  and  13.,  and  which 
had  contained  turpentine;  that  plaintifT, not 
knowing,  or  having  reasonable  means  of 
knowing.that  the  empty  casksdelivered  were 
not  C.  and  li.'s,  tilled  them  with  ketchup, 
which  was  spoiled,  shows  no  duty  on  the 
part  of  the  company  which  could  give  rise 
to  a  cause  of  action,  and  is  demurrable. 
Cunning  ton  v.  Cn-at  Northern  A'.  Co.,  49  L, 

y.  392,48/ /'.  134- 

720.  AvoriiiL'iits  of  owiierHliip  by 
pliliiitiff — In  an  action  by  the  consignor 
against  a  common  carrier  for  damages  for 
the  non-delivery  of  goods  to  the  consignee 
at  the  place  stipulated  in  the  contract,  the 
complaint  will  be  held  bad  on  demurrer  if 
it  does  not  allege  that  plaintifT  was  the 
owner  of  the  goods,  or  that  such  goods 
were  not  elsewhere  delivered  to  and  ac- 
cepted by  the  consignee  at  the  place  named 
in  the  contract.  Pennsylvania  Co.  v. 
Holder  man.  69  Ind.  18. 

In  an  action  to  recover  against  a  carrier 
for  failure  to  deliver  goods,  brought  in  the 
name  of  the  consignor,  the  complaint  is 
bad  unless  it  avers  facts  showing  that  the 
consignor  is  the  real  party  in  interest.  In 
the  absence  of  such  averments  it  is  pre- 
sumed that  the  consignee  is  the  real  party 
in  interest.  Pennsylvania  Co.  v.  Poor,  23 
Am.  Or*  Eng.  R.  Cas.  711,  103  Ind.  553,  3  A'. 
E.  Rep.  253. 

In  an  action  against  a  common  carrier 
for  a  failure  to  deliver  freight,  a  count  in 
the  declaration  employing  no  other  aver- 
ment of  ownership  in  the  plaintifT  than  the 
word  "  claims  "  is  not  sufficient  on  demurrer. 
Montgomery  &*  IV.  P.  R.  Co.  v.  Edmonds,  41 
Ala.  667. 

If  a  complaint  against  a  common  carrier, 
for  failure  ,to  carry  and  deliver  property, 
shows  that  the  property  was  bought  of  the 
consignor  by  the  plaintifT,  that  the  con- 
signor delivered  it  to  the  carrier,  and  that 
the  carrier  executed  a  bill  of  lading  to  the 
plaintifT,  but  failed  to  deliver  the  goods,  it  is 


sulTicient.     0/iio  &*  A/.  R.  Co.  v.  Vo/ie,  51 
/nd.  181. 

Where  a  bank  sues  as  assignee  of  a  ship- 
ping-note for  the  non-delivery  of  goods  by 
a  railroad,  it  is  not  necessary  to  aver  that 
they  acquired  the  shipping-note  as  security 
for  an  advance  made  thereon,  under  the 
statute  34  Vict.  c.  5,  ji  46,  providing  that 
banks  may  hold  bills  of  lading,  etc.,  as  se- 
curity for  advances  made  tiicreon.  Royal 
Canadian  /iank  v.  Grand  Trunk  R.  Co.,  23 
U.  C.  C.  P.  225. 

727.  AvcriiieiitH  nH  to  iiayinoiit  of 
f'linri;t>H. — In  case  against  a  common  car- 
rier, it  is  not  necessary  to  allege  that  a 
compensation  was  paid,  or  agreed  to  be 
paid,  for  carrying  the  goods.  Hall  v.  Cheney, 
36  A^.  //.  26. 

Where  a  railroad  company  is  sued  for  the 
non-delivery  of  goods,  if  the  complaint  does 
not  allege  that  the  defendant  received,  or 
was  to  receive,  a  compensation  for  carrying 
and  delivering  the  goods,  the  agreement 
will  be  regarded  as  made  without  considera- 
tion, liristol  V.  Rensselaer  &>  S.  R,  Co.,  9 
Jiarfi.  (A'.  I'.)  158. 

Where  an  action  is  brought  to  recover 
damages  for  the  refusal  of  a  railroad  com- 
pany to  transport  the  plaintiiT's  lumber,  it 
is  not  necessary  to  aver  in  the  petition  the 
points  to  which  the  lumber  was  to  be  car- 
ried and  the  tender  of  the  freight  upon  it, 
as  the  complaint  is  not  for  a  refus.d  to 
carry  any  specific  lot  of  lumber,  but  for  the 
continual  witliholding  of  facilities.  Central 
&*  M.  R.  Co.  V.  Morris,  28  Am.  &*  Eng.  R. 
Cas.  50,  68  Tex.  49,  3  .S".  W.  Rep.  457. 

In  an  action  against  a  carrier  for  refusing 
to  carry  goods,  it  is  not  necessary  \.o  aver 
the  actual  tender  of  tr.oney  for  the  carriage ; 
an  averment  that  the  plaintifT  was  ready 
and  willing  to  pay  is  sufTicient.  Pickford  v. 
Grand  Junction  R.  Co.,  8  M.  «S-  W.  372,  9 
D.  P-  C.  766,  2  Railiv.  Cas.  592,  5/«r.  731. 

728.  Avcrnieiits  uh  to  duty  to 
carry  in  a  rcaHOiiablu  tiiiio. — A  com- 
plaint against  a  common  carrier  for  failure 
to  deliver  goods  must  show  either  that 
after  the  carrier  received  the  goods  to  be 
transported  a  reasonable  time  has  elapsed 
for  transportation,  or  that  t!ie  goods  h  ve 
been  transported  before  the  demand  was 
made ;  and  also,  either  that  the  defendant's 
reasonable  rates  and  charges  have  been  paid 
or  tendered,  or  that  a  reason  exists  for  not 
having  done  so.  Jeffersomiille,  Af.  &•  I.  R, 
Co.  V.  Gent,  35  Ind.  39. 
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Admitting  it  to  be  one  of  the  duties  of  a 
common  carrier  to  transport  without  un- 
n-asoiiuhlc  drlay,  tlic  nt'ukct  <>f  that  duty 
could  not  be  a  };round  of  recovery  against 
him  without  an  averment  in  the  declaration 
( liaijiing  the  duly  and  assigning  a  breach 
of  it.  Jiuckltys.  dreiU  Western  A'.  Co.,  1 8 
J//,//.  121.  —  ICxi'l.AlNKl)  IN  Derosia  v. 
Winona  &  St   .^  K.  Co.,  i8  Minn.  133  (Gil. 

720.  Settiiif;  out  N|ic<*inl  oontrnct 
hikmI  <»ii.— Whether  the  form  of  action 
against  a  carrier  for  injury  or  loss  to  goods 
be  assumpsit  or  case,  the  contract  of  ship- 
ment should  be  correctly  described  in  the 
tleclaration.  C/iicai(o,  li.  &•  Q.  A'.  Co.  v. 
//,i/e,  2  III.  App.  1 50. 

In  ca.ses  where  there  is  a  special  contract 
with  the  carrier,  by  which  the  common-law 
lialiility  is  restricted,  and  the  action  is  in 
form  ex  conlnutu,  it  seems  that  the  special 
contract  must  be  set  out  in  the  declaration  ; 
but  where  the  action  is  in  tort  for  the 
breach  of  a  duty  or  obligation  imposed  by 
law,  it  is  unnecessary  to  notice  the  special 
contract,  although  it  may  be  under  seal. 
Clark  V.  .SV.  Louis,  K.  C.  <&<•  N.  A\  Co.,  64 
Mi>.  440,  17  Ami.  Ay.  A'ep.  284. 

Under  the  Indiana  Code,  where  a  con- 
tract of  shipment  sued  on  is  evidenced  by  a 
bill  of  lading,  the  complaint  should  be  based 
on  the  contract,  refer  to  it,  and  a  copy  be 
fded  with  the  complaint.  Indianapolis  <&* 
C.  K.  Co.  V.  Remmy,  1 3  Ind.  5 1 8. 

Where  it  appears  that  goods  were  re- 
ceived for  shipment  under  a  written  con- 
tract set  up  in  one  paragraph  of  complaint, 
there  can  be  no  recovery  under  another 
paragraph  counting  on  a  breach  of  the  car- 
rier's common-law  duty,  and  evidence  of  a 
l)arol  agreement  is  not  admissible  underthc 
latter  paragraph.  Suiyiv  v.  Indiana,  li.  &^ 
IF.  A\  Co.,  28  Ant.  6^  Enif.  A'.  Cas.  77,  109 
///(/.  422,  9  A^.  E.  Rep.  702. 

If  a  complaint  against  a  common  carrier 
states  a  cause  of  action  it  is  wholly  imma- 
terial whether  it  is  based  on  a  common-law 
liability  or  on  a  special  contract;  and  it  is 
error  of  the  court  to  require  plaintiff's 
counsel  to  elect  whether  they  will  stand  on 
the  defendant's  common  -  law  liability  or 
upon  an  alleged  special  contriict.  Ttiggk 
V.  St.  Louis,  A'.  C.  6-  A^.  R.  Co.,  62  Mo. 
425. 

7;iO.  Misnomer.— That  the  name  of  a 
partnership  was  inverted  in  making  a  writ- 
ten  contract    will    not   defeat   an    action 


brought  in  toil  agaiiisi  ilic  carrier  by  the 
partnership  in  its  proper  name.  Central  R. 
Co.  V.  I'iiLtl,  87  C,a.  734,  13  S.  A".  Rep.  750. 
7:tl.  ItciiiiziiiK  k*"><In  loNt— Alak- 
iiitr  roiiipiiihit  iiiort'  iM'rtaiii.— Where 
it  is  sought  to  recover  damages  frcjin  a  rail- 
road company  for  various  articles  of  goods 
shi|)ped  as  freight,  it  is  sufficient  to  ileini/e 
in  the  complaint  the  various  articles,  with 
the  value  of  each  article,  and  the  tiggregiile 
value  of  the  whole,  and  then  to  allege  the 
aggregate  damage  to  the  whole  without 
specifying  the  damage  to  each  article  sepa- 
rately, lirown  \.  Adams,  3  Tex.  App.  (Cit>. 
Cas.)  462. 

In  an  action  for  the  recovery  of  eighty-six 
barrels  of  commercial  fertilizers,  shipped 
over  defendants'  road  but  not  delivered,  the 
complaint  set  out  the  shipment  of  two  in- 
voices, aggregating  240  barrels  chemicals, 
on  Feb.  4th  and  13111,  1S79,  from  Port  Royal 
to  Allendale,  and  seven  invoices  at  stated 
dates  from  February  to  May,  1879,  of  256 
barrels  of  dissolved  bone  from  Augusta  to 
Allendale,  out  of  which  shijiments  twenty 
barrels  of  chemicals  and  sixty-six  barrels  of 
dissolved  bone  had  not  been  delivered  to 
the  consignee,  but  that  plaintiffs  "do  not 
know  on  what  day  or  days  the  eijubty  six 
barrels «/  fertilizers  alleged  to  have  been  lost 
wc  c  received  by  the  defendants  for  ship- 
ment." //(•/(/,  that  a  motion  to  require  the 
pi  lintilT  to  make  his  complaint  more  defi- 
nite and'  certain  by  stating  "on  what  day  or 
days  th.;  fertilizers  alleged  to  have  been 
los*.  "  were  received,  was  properly  refused. 
Du.duir  v.  I'ort  Royal  <S~>  y/.  R.  Co.,  19  So. 
Car.  601. 

llVi.  AII(>{;nti«»ii  UH  to  dclivory  and 
loss. — In  a  declaration  against  a  carrier  for 
the  loss  of  goods  it  is  necessary  to  aver  a 
delivery  of  the  goods  to  him,  and  the  omis- 
sion to  make  such  an  averment  would  be 
fatiil  on  general  demurrer.  Jordan  v.  Haz- 
ard, 10  ^lla.  221. 

A  petition,  in  an  action  again.st  a  common 
carrier  for  loss  of  property  received  for 
carriage,  which  alleges  the  delivery  and  loss 
of  the  prf)perty  is  sutTicient.  Ah I'adden  v, 
Missouri  I'ac.  R.  Co.,2oAn/.  <S^  AV/(,'.  R.  Cas. 
17,  92  Mo.  343,  10  H'est.  Rep.  372,  4,5'.  ir. 
Rep.  689. 

In  an  action  against  a  carrier  an  allega- 
tion of  a  flelivery  of  things  to  be  carried  is 
equivalent  to  an  allegation  of  a  delivery  to 
be  .safely  and  securely  carried,  subject  to 
such  exceptions  as  the  law  creates.    Austin 
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V.  Manchester,  S.  &^  L.  R.  Co.,  i6  Q.  B.  6oo, 
1 5  Jur.  670,  20  L.  J.  Q.  B.  440. 

A  petition  alleged  that  cotton  was  deliv- 
ered to  defendant  on  its  platform,  it  being 
the  custom  of  defendant  at  that  place  to 
receive  freight  for  shipment  on  its  platform, 
and  that,  relying  upon  this  custom,  the 
plaintiff  so  delivered  the  cotton  without 
demanding  or  receiving  a  receipt  or  bill  of 
lading  therefor,  Helii,\.\\a\.  the  petition  was 
bad.  Mi'ssriit.'  Pac.  R.  Co.  v.  Douglas,  16 
Am.  &-  E.  i.  Cas.  98,  2  Tex.  App.  (Civ. 
Cas.)  32. 

733.  As  to  time  of  receipt  of  j^oods 
l)y  carrier. —  Ji  an  action  againsi  carriers 
'lo  recover  for  r  res  to  goods  shipped, 
the  petition  1  .  ■  cate  the  time  when  the 
goods  were  received  for  shipment  by  the 
carrier.  Missouri  Pac.  R.  Co.  v.  Creath,  3 
Tex.  App.  {Civ.  Cas.)  109. 

734.  Suflftciency  of  answers  and 
plens.—  In  Illinois  under  an  unverified  plea 
of  the  general  issue  in  assumpsit  against  a 
commoi!  carrier  for  goods  lost,  defendant 
may  at  the  trial  deny  his  liability  under  the 
bill  of  lading,  §  34  of  the  Practice  Act  hav- 
ing no  application  to  such  a  denial.  St 
Louis,  J.  M.  &>  S.  R.  Co.  v.  Knight,  30  Am. 
&^  Eng.  R.  Cas.  88,  122  U.  S.  79,  7  Sup.  Ct. 
Rep.  1 1 32. 

Where  the  owner  of  the  lost  or  damaged 
goods  brings  his  action  against  the  owners 
of  the  boat  which  caused  the  loss  or  dam- 
age by  running  into  the  flat-boat  on  which 
the  goods  were,  a  plea  of  former  recovery 
by  the  common  carrier  for  the  injuries 
caused  by  the  collision  "  which  it  avers  are 
the  same  injuries  in  the  plaintiff's  declara- 
tion alleged  to  have  been  done  to  the  goods 
of  the  said  plaintiff,"  is  not  equivalent  to 
an  averment  that  the  recovery  was  for  the 
damage  done  to  the  goods  described  in  the 
declaration  non  constat,  that  it  may  n^jt  have 
been  for  damages  done  to  the  go^ds  of 
some  other  person  which  were  on  board  the 
flat-boat  at  the  same  time;  such  a  plea, 
therefore,  is  defective  on  demurrer.  Steam- 
boat  Farmer  v.  McCraw,  26  Ala.  1 89. 

When  in  an  action  against  a  common 
carrier  for  non-delivery  of  goods  to  a  con- 
signee it  pleads  only  that  it  never  received 
the  goods,  this  is  an  admission  of  the  non- 
delivery to  the  consignee;  and  proof  of  the 
non-deliverr  to  the  consignee  is  not  neces- 
sary to  entitle  the  plaintiff  to  a  judgment. 
Hot  Springs  R.  Co.  v.  Hudgins,  18  Am.  &* 
Eng.  R.  Cas.  643,  42  ArJb.  485. 


Special  pleas  are  bad  that  only  set  up 
what  might  be  proved  under  the  general 
issue.  So  where  a  railroad  is  sued  for  not 
properly  carrying  goods,  and  pleads  specially 
that  its  liability  is  limited  by  contract  to  its 
own  line  and  that  it  safely  carried  said  goods 
and  delivered  them  to  the  next  carrier  in 
the  route,  the  pleas  were  bad,  as  amounting 
to  the  general  issue.  Illinois  C.  R.  Co.  v, 
Johnson,  34  ///.  389. 

Where  a  contract  of  shipment  of  insured 
goods  contains  a  provision  to  the  effect  that 
if  the  carrier  shall  be  rendered  liable  foi 
damages  covered  by  the  insurance  that  he 
may  recover  the  amount  from  the  under- 
writer, an  answer  to  an  action  on  such  con- 
tract, averring  that  the  underwriter  agreed 
to  pay  the  loss  and  that  the  suit  is  for  his 
benefit,  is  insufficient.  Cincinnati,  H.  Sf 
D.  R.  Co.  v.  Sprat t,  2  Duv.  {Ky.) .'.. 

The  complaint  alleging  a  special  contract 
by  the  defendant  to  carry  to  Chicago  and  a 
breach  of  the  contract,  and  the  answer  con- 
taining a  general  denial,  the  fact  was  avail- 
able in  defense  that  the  injury  complained 
of  occurred  after  the  property  had  passed 
beyond  the  defendant's  terminus.  Ortt  v. 
Minneapolis  (&-•  St.  L.  R.  Co.,  36  Minn.  396,. 
l\  N.  W.  Rep.  519. 

The  English  rule  of  court  of  Hilary  Term, 
1834,  that  in  an  action  on  the  case  against  a 
common  carrier  the  plea  of  not  guilty  will 
not  operate  as  a  denial  "of  the  receipt  of 
the  goods  by  the  defendant,  as  a  carrier  for 
hire,  or  of  the  purposes  for  which  they  were 
received,"  was  not  made  of  force  in  South 
Carolina  by  Court  Rules  of  1837,  No.  87. 
Bro7vn  v.  Dunlap,  3  So.  Car.  loi. 

736.  Variance. —Where  a  carrier  is 
sued  for  the  non-delivery  of  goods,  and  the 
form  of  the  complaint  is  according  to  the 
Alabama  Code  for  non-delivery,  a  recovery 
cannot  be  had  on  proof  showing  that  the 
goods  were  delivered,  but  in  a  damaged 
condition.  Sotith  &»  N.  Ala.  R.  Co.  v.  Wil- 
son, 27  Am.  &•  Eng.  R.  Cas.  41,  78  Ala.  587. 
In  an  action  against  a  common  carrier  for 
failing  to  deliver  goods  within  the  stipu- 
lated time  at  D.,  it  is  error  to  admit,  and  for 
the  court  to  instruct  the  jury  to  consider, 
evidence  tending  to  show  loss  to  the  shipper 
because  of  the  non-arrival  of  the  goods  at 
M.  within  a  reasonable  time,  tiiere  being  no 
averment  in  the  pleadings  that  the  goods 
were  consigned  to  M.  or  that  their  failure 
to  reach  M.  in  due  time  was  caused  by  any 
delay   in    shipment    by  the  carrier.    East 
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Tenn.,  V.  &*  G.  R.  Co.  v.  Hale,  27  Am.  <S>» 
En^.  R.  Cas.  36,  85  Tenn.  69,  1  ^.  W.  Rep. 
620. 

In  an  action  against  a  common  carrier  for 
failure  to  deliver  articles  shipped,  to  which 
the  defendant  pleaded  a  general  denial,  and 
the  loss  of  the  articles  by  the  act  of  God — 
/leld,  that  the  defendant  could  not  prove 
under  the  pleadings  that  the  plaintiff  had 
released  the  contract  for  shipment  of  the 
articles,  or  that  there  was  but  a  partial  loss. 
Such  defenses  should  have  been  pleaded. 
Houston  &'  T.  C.R.  Co.v.  Harn,u  Te.r.628. 

It  is  not  unusual  to  insert  in  a  declaration 
averments  which  affect  only  the  rule  of  care 
and  negligence  which  should  govern  the 
case.  Thus  declarations  alleging  the  de- 
fendants to  be  common  carriers,  and  at  the 
same  time  averring  gross  negligence  on  their 
part  in  the  transportation  of  goods,  are 
usual  and  well  approved.  In  such  cases  the 
failure  to  prove  the  allegation  of  negligence 
is  no  variance,  and  the  plaintiff  may  recover 
without  such  proof,  provided  the  evidence 
shows  a  case  under  the  general  rule  respect- 
ing the  liability  of  carriers.  On  the  other 
hand,  if  the  plaintiff  does  prove  the  allega- 
tion of  negligence  he  may  recover  even 
though  there  are  circumstances  limiting  the 
responsibility  of  the  carrier  below  the  com- 
mon-law rule.  Sargent  v.  Birchard,  43  Vt. 
570. 

A  declaration  in  an  action  against  a  car- 
rier charged  that  the  goods  were  to  be  car- 
ried and  delivered  to  one  E.  T.  Learned. 
At  the  trial  the  evidence  was  that  the  car- 
rier clearly  understood  such  person  to  be 
the  real  consignee,  although  the  name 
marked  on  the  goods  was  E.  D.  Leonard. 
Held,  that  the  evidence  was  sufficient  to 
support  the  averment.  Mahon  v.  Blake,  125 
Mass.  477. 

Where  the  declaration  stated  a  delivery  of 
the  wool  to  the  carrier  at  its  depot  tc  he 
transported  immediately  to  a  place  nap  ad, 
and  averred  that  in  consideration  thereof 
and  of  a  certain  reward  the  carrier  prom- 
ised, etc. — held,  that  on  receiving  the  wool 
under  an  arrangement  previously  made,  a 
duty  arose  to  transport  it  accordingly,  from 
which  the  law  will  imply  a  promise  to  do  so, 
and  consequently  there  was  no  variance  in 
the  proof  of  the  consideration.  Denting  v. 
Grand  Trunk  R.  Co.,  48  N.  H.  455.— Ap- 
proved IN  Pruitt  V.  Hannibal  &  St.  J.  R. 
Co.,  62  Mo.  527  ;  Watson  v.  Memphis  i:  C. 
R.  Co.,  9  Heisk.  (Tenn.)  255. 


A  complaint  in  an  action  against  a  car- 
rier alleged  the  shipment  of  goods,  and  that 
before  they  reached  their  place  of  destina- 
tion the  consignee  had  removed  to  another 
place,  and  that  carrier  was  directed  to  for- 
ward the  goods,  which  he  failed  to  do,  and 
that  they  were  negligently  lost.  At  the 
trial  plaintiff  gave  evidence  that  the  con- 
signee's agent  demanded  the  goods  at  the 
place  of  destination,  but  that  a  delivery  was 
negligently  refused.  Held,  inasmuch  as 
there  was  no  objection  taken  at  the  trial  to 
the  variance  between  the  declaration  and 
the  evidence,  that  it  was  sufficient  to  sus- 
tain a  recovery.  Rosebrooks  v.  Dinsmore,  4 
Abb.  App.  Dec.  (N.  Y.)  1 18,  5  Abb.  Pr.  N.  S. 
59, 36  Hffw.  Pr.  1 38 ;  reversing  4  Robt.  672. 

736.  Aineudiueiits. — The  declaration 
alleging  an  undertaking  to  deliver  in  a 
specific  time,  but  none  to  deliver  in  a  rea- 
sonable time,  evidence  of  what  would  be  a 
reasonable  time  was  inadmissible,  and  no 
recovery  could  be  had  under  the  declara- 
tion as  it  stands  for  failure  to  deliver  in  a 
reasonable  time.  If  the  necessary  allegation 
is  supplied  by  amendment,  all  the  relevant 
facts  and  circumstances  touching  the  par- 
ticular shipment,  as  well  as  touching  that 
class  of  shipments  generally,  may  be  shown, 
to  ascertain  what  length  of  time  would  be 
reasonable.  Central  R.  Ss^  B.  Co.  v.  HasseU 
kus,  55  A>n.&*  Eng.  R.  Cas.  586,  91  Ga.  382, 
17  S.  E.  Rep.  838. 

Amendments  must  be  confined  to  restat- 
ing the  ca^use  of  action  in  the  pending  suit, 
and  can  never  be  allowed  for  the  purpose  of 
introducing  a  wholly  new  and  different 
cause  of  action.  So  where  the  original 
complaint  charges  that  the  carrier  refused 
to  receive  goods  for  shipment,  an  amended 
count  charging  a  failure  or  refusal  to  carry 
the  goods  safely  states  a  different  cause  of 
action,  and  is  not  allowable.  Illinois  C.  R. 
Co.  v.  Phelps,  4  ///.  Af>p.  238. 

The  complaint  having  alleged  a  contract 
by  defendant  "  to  ship,  transport,  and  carry  " 
plaintiff's  goods  to  New  York,  it  was  error 
to  admit  in  proof  thereof  a  bill  of  lading, 
whereby  defendant  only  agreed  to  forward 
to  New  York,  with  the  stipulations  that  it 
"assumes  no  liability  beyond  its  own  rail," 
and  "will  not  be  responsible  for  delays  or 
damages  from  unavoidable  causes,"  the  two 
contracts  being  different  and  involving  dif- 
ferent responsibilities.  But  possibly  this 
objection  might  be  obviated  by  permitting 
an  amendment  of  the  complaint.    Dunbar 
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V.  Port  Royal  &*  A.  K.  Co.,  36  So.  Car.  no, 
15  S.  E.  Rep.  357. 

A  complaint  against  a  railroad  company 
for  the  statutory  penalty,  for  charging  and 
receiving  for  the  carriage  of  freight  a 
greater  sum  than  was  allowed  by  the  stat- 
ute, may  be  amended  after  the  repeal  of  the 
statute  so  as  to  go  merely  for  the  amount 
wrongfully  taken  in  excess  of  the  statutory 
rates.  Graham  v.  Chicago,  M.  &^  St.  P.  R. 
Co.,  49  Wis.  532,  5  N.  IV.  Rep.  944.— FOL- 
LOWING Smith  V.  Chicago  &  N.  W.  R.  Co., 
49  Wis.  443- 

737.  Recovery  limited  to  issues 
made. — A  plaintiff  cannot  recover  against 
a  carrier  damages  to  goods  dt",.Ted  to  be 
carried,  under  a  complaint  chc'-^mg  a  non- 
delivery only.  Nudd  v.  Wells,  1 1  Wis.  407. 
South  &*  N.  Ala.  R.  Co.  v.  Wilson,  27  Am. 
<S»  Eng.  R.  Cas.  41,  78  Ala.  587.— FOL- 
LOWED IN  Alabama  G.  S.  R.  Co.  v.  Grab- 
felder,  83  Ala.  200,  3  So.  Rep.  432. — Ala- 
bama G.  S.  R.  Co.  v.  Grab/elder,  83  Ala.  200, 
3  So.  Rep.  432.— Following  South  &  N.  Ala. 
R.  Co.  V.  Wilson,  78  Ala.  587. 

A  declaration  by  a  corporation  against  a 
common  carrier,  alleging  an  alternative  con- 
tract to  deliver  to  the  plaintiff,  or  H.  M. 
Beaty  &  Co.  for  the  plaintiff,  is  not  sup- 
ported by  proof  of  a  contract  to  deliver  to 
and  for  H.  M.  Beaty  «&  Co.  Nor  does  such 
proof  support  the  more  loose  allegation  of  a 
contract  to  deliver  generally  for  the  plain- 
tiflf,  witiiout  specifying  to  whom.  Atlanta 
&>  W.  P.  R.  Co.  V.  Texas  Grate  (^0.,  40  Am. 
&^  Eng.  R.  Cas.  130,  81  Ga.  602,  9  S.  E.  Rep. 
600. 

In  an  action  for  damages  alleged  to  have 
been  caused  by  the  failure  of  a  railroad  com- 
pany to  ship  freiglii  at  a  time  stipulated,  it 
wiis  error  to  submit  to  the  jury  the  question 
of  damages  caused  by  the  detention  en  route 
of  the  freight  shipped  under  a  subsequent 
contract,  especially  as  the  complaint  did  not 
contain  an^  allegation  of  a  breach  in  that 
respect.  Waters  v.  Richmond  dr'  D.  R.  Co., 
MO  N.  Car.  338,  14  5.  £".  Rep.  802. 

738.  InstriictiiiH:  Jury  outside  tlie 
issues  made.— Where  a  declaration  in  an 
action  against  a  carrier  to  recover  for  goods 
lost  does  not  charge  that  they  were  received 
in  the  character  of  a  common  carrier,  it  is 
error  to  charge  the  jury  that  they  may  find 
the  company  liable  as  such  for  loss.  Smith 
V.  King's  Mountain  R.  Co.,  3  So.  Car.  53. 

In  an  action  to  recover  the  value  of  oil 
claimed  by  plaintiff  (the  declaration  contain- 


ing nc  good  counts  except  the  common 
counts),  wliicli  was  in  possession  of  defend- 
ant at  the  time  action  was  brought,  and 
which  had  not  been  sold  or  toriiously  dis- 
posed of  by  the  defendant,  and  which  came 
into  possession  of  defendant  as  a  common 
carrier  and  not  wrongfully,  it  was  error  in 
the  court  below  to  instruc.  the  jury  that  if 
they  believed  from  the  evidence  that  the 
said  oil  was  the  property  of  the  plaintiff  it 
was  their  duty  to  find  a  verdict  for  the 
plaintiff  for  the  value  of  the  oil,  there  not 
being  evidence  before  the  jury  tending  to 
prove  a  sale  of  the  oil  by  the  plaintiff  to  the 
defendant,  but  evidence  clearly  proving  that 
there  had  been  no  such  sale,  and  that  the 
defendant  had  only  refused  to  deliver  the 
oil  on  demand.  In  such  case  and  under 
such  a  state  of  facts  the  plaintiff  was  not  en- 
titled to  recover  the  value  of  the  oil  upon 
the  common  counts  for  oil  sold  and  deliv- 
ered to  the  defendant  by  the  plaintiff,  or  for 
money  had  and  received  by  the  defendant 
for  the  use  of  plaintiff,  there  not  being  any 
sufficient  and  proper  special  count  in  the 
declaration  covering  the  case.  Dresser  v. 
West  Virginia  Transp.  Co.,  8  W.  Va.  55',. 

739.  Interpleader.— Goods  belonging 
to  plaintiff,  and  stored  in  defendants'  v/are- 
house,  were  alleged  to  have  been  sole  by 
plaintiff  to  M.,  who,  with  plaintiff,  rame 
there  and  marked  them  in  a  certain  way, 
after  which,  under  plaintiff's  instructions, 
they  were  dispatched  by  defendants  to  T., 
as  plaintiff's  property,  and  delivered  to  his 
order.  On  the  goods  being  claimed  by  M. — 
held,  that  in  such  a  case  interpleader  would 
not  be  awarded.  Brill  v.  Grand  Trunk  R, 
Co.,  20  U.  C.  C.  P.  9. 

4.  Evidence. 

740.  Admissibility  of  evidence.— 

Where  one  carrier  sues  another  for  the  neg- 
ligent loss  of  goods,  a  judgment  in  favor  ot 
the  consignee  against  the  plaintiff  company 
is  not  admissible  in  evidence,  the  action  being 
based  upon  the  defendant's  breach  of  duty 
in  failing  to  safely  carry  and  deliver  goods. 
Pennsylvania  Co.  v.  Chicago,  M.  &»  St.  P. 
R.  Co.,  will.  App.  132. 

In  an  action  against  a  common  currier  for 
damages  in  refusing  to  receive  and  trans- 
port grain  properly  stored  for  transportation, 
it  is  competent  for  the  plaintiff  to  give  evi- 
dence showing  that,  because  of  such  refnsal, 
his  grain  became  heated  and  spoiled,  not- 
withstanding  the  fact  that  such  damage 
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resulted  from  something  inherent  in  the 
nature  of  the  grain  itself.  Pittsburgh,  C. 
&*  St.  L.  R.  Co.  V.  Morton,  6i  Ind.  539. 

In  an  acti(jn  between  a  consignor  and  a 
common  carrier  to  recover  for  goods  which 
were  delivered  by  the  carrier  to  a  third 
party,  facts  and  circumstances  tending  to 
show  tliat  such  third  party  was  the  agent  of 
the  consignor  are  admissible  in  evidence, 
even  though  such  facts  and  circumstances 
were  unknown  to  the  defendant  at  the  time 
of  the  delivery.  Angle  v.  Mississippi  &• 
M.  R.  Co.,  9  Iowa  487. 

In  an  action  to  recover  damages  of  a  rail- 
road company  for  injury  to  a  lot  of  flour 
during  its  transportation,  the  evidence  of  a 
witness  who  only  saw  a  part  of  the  flour 
examined  at  the  place  of  destination  is  ad- 
missible on  behalf  of  plaintiff.  The  objec- 
tion that  the  witness  only  saw  a  part  of  the 
flour  examined  does  not  go  to  his  compe- 
tency. IVinne  v.  Illinois  C.  R.  Co.,  31  Iowa 
583,  I  Am.  Ry.  Rep.  460. 

In  an  action  for  breach  of  contract  to 
carry  go*  is,  evidence  that  it  was  impracti- 
cable to  carry  such  goods  is  not  admissible 
to  show  such  a  contract  was  not  made. 
Ames  v.  First  Div.  St.  P.  &>  P.  R.  Co.,  12 
Minn.  412  {Gil.  295). 

Plaintiffs  contracted  for  the  purchase  of 
plank  and  employed  defendants  to  deliver 
it  at  a  certain  point.  In  an  action  for  fail- 
ure to  deliver,  evidence  was  admissible  for 
the  defense  that  portable  mills  could  have 
been  erected  by  plaintiffs  a.  d  plank  manufac- 
tured and  delivered  at  the  point,  within  the 
time  and  at  tiie  price  plaintiffs  were  to  pay 
under  their  contract.  Pennsylvania  R.  Co. 
V.  ntiisville  S^  P.  P.  R.  Co.,  '71  Pa.  St.  350. 

In  action  by  consignee  to  recover  dam- 
ages for  non-delivery  of  freight,  phiintiff's 
witnesses  may  prove  facts  within  their  own 
knowledge,  showing  the  condition  of  man- 
agement at  the  depot  of  delivery  and  what 
passed  between  the  conductor  and  consignee 
at  tlie  time  of  arrival.  Ediuards  v.  Cheraw 
<S-  D.  R.  Co.,  32  So.  Car.  1 17,  10  S.  E.  Rep. 
822. 

Where  the  value  of  goods  was  fixed  by  a 
stipulation,  and  their  identity  was  estab- 
lished by  competent  evidence,  the  improper 
admission  of  other  evidence  as  to  value  and 
identity  was  an  immaterial  error.  Brown- 
ing v.  Goodrich  Transp.  Co.,  78  Wis.  391, 
47  N.  IV.  Rep.  428. 

In  an  action  against  a  railroad  company 
for  the  loss  of  goods,  plaintiff  alleged  de- 


fendant's undertaking  to  carry  the  goods 
safely,  and  negligence  on  its  part  and  the 
loss  of  the  goods.  The  company  made  a 
specific  denial  of  each  allegation  of  the 
complaint.  Held,  that  evidence  that  the 
road  was  not  in  the  control  of  the  company, 
but  was  controlled  by  a  receiver,  was  admis- 
sible. Kansas  Pac.  R.  Co.  v.  Searle,  35  Am. 
(S-*  Eng.  R.  Cas.  6,  11  Colo.  1,  16  Pac.  Rep. 
328. 

The  petition  averred  that  plaintiffs  deliv- 
ered to  defendant  in  New  York  one  case  of 
plate  glass,  which  defendant  received  and 
agreed,  for  a  reward  to  be  paid  it,  to  trans- 
port to  Cincinnati,  and  there  safely  deliver 
to  plaintiffs ;  that  when  so  delivered  two 
lights  were  badly  broken  by  reason  of  de- 
fendant's negligence,  to  the  damage,  etc. 
The  answer  denied  "  each  and  every  "  of  said 
averments.  At  trial  plaintiff  gave  in  evidence 
part  of  the  deposition  of  H.  This  stated 
that  a  case  contpming  plate  glass  in  good 
order  wa"  hipped.  In  another  part  of  the 
depositii  A.  testified  that  he  never  noti- 
ffed  defendant  that  it  was  plate  glass,  and 
that  defendant  at  the  time  gave  a  receipt 
for  "  one  case  of  rough  glass."  A  copy  of 
this  receipt  (the  original  having  been  iden- 
tified by  the  witness)  was  duly  attached  to 
the  deposition  by  the  officer.  Next  above 
the  words  "  rough  glass  "  was  plainly  printed : 
"  The  actual  contents  of  packages  must  be 
stated  on  this  receipt."  At  a  proper  time  the 
defense  offered  to  put  in  evidence  said  part 
of  the  deposition  and  said  copy,  but  the 
court  excluded  it.  Held,  that  the  evidence  ex- 
cluded tended  to  prove  part  of  the  resgesta 
of  the  alleged  delivery,  and  to  show  that 
defendant  did  not  receive  and  agree  to 
transport  any  plate  glass.  Despatch  Line  v. 
Glenny,  41  Ohio  St.  166. 

741.  Sufficiency  of  evidc  e.  — 
In  an  action  to  recover  for  goods  lost  by  a 
carrier,  evidence  that  the  goods  were  shipped 
in  the  name  of  one  as  the  agent  of  the 
plaintiff— and  were  the  property  of  the 
plaintiff — is  not  testimony  alone  of  an  un- 
dertaking to  carry.  Peck  v.  Dinsmore,  4 
Port.  {Ala.)  212. 

In  an  action  against  a  common  carrier  for 
lost  goods,  where  the  issue  was  as  to 
whether  the  goods  actually  came  to  the 
hands  of  defendant  company  from  a  former 
carrier,  a  verdict  against  the  company  will 
not  be  set  aside  on  appeal  where  the  proof, 
though  slight,  supports  the  verdict  and  is 
uncontradicted.     Chicago  &*  N.  JV.  R.  Co. 
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V.  IVill/ams,  44  ///.  176. — Followed  in 
Grand  Trunk  R.  Co.  v.  Richardson,  91  U, 
S.  454. 

In  an  action  against  a  railroad  company 
to  recover  danlages  for  loss  of  profits  on  a 
contract  to  furnish  railroad  ties,  because  of 
defendant's  refusal  or  failure  to  furnish 
plaintill  reasonable,  proper,  and  fair  ship- 
ping facilities,  where  the  evidence  shows 
that  plainiifl  gave  up  his  contract  on  ac- 
count of  being  crowded  out  of  the  tie-yards 
by  another  who  was  an  independent  con- 
tractor and  patron  of  the  defendant,  and 
not  its  agent  and  employe,  plaintiff  cannot 
recover,  and  a  demurrer  to  the  evidence 
should  be  sustained.  Spurlock  v.  Missouri 
Pac.  R.  Co.,  93  Mo.  530,  1 2  IVes/.  Rep.  347,  6 
S.  IV.  Rep.  349. 

In  an  action  against  a  common  carrier  to 
recover  for  property  lost,  to  authorize  a  re- 
covery the  proofs  must  show,  (<)  that  the 
defendant  was  a  common  carrier;  (2)  that 
the  property  was  received  as  freignt  by  de- 
fendant; (3)  that  the  defendant  failed  to 
deliver  the  same  at  the  place  of  destination; 
(4)  the  market  value  of  the  property  at  its 
place  of  destination  at  the  time  when  it 
shosild  have  been  delivered.  Missouri  Pac. 
R.  Co.  V.  Douglas,  16  Am.  Ss^  Eng.  R.  Cas. 
98,  2   Tex.  App.  (Civ.  Cas.)  32. 

A  plaintifl  who  sues  a  railroad  company 
for  damages  for  delay  in  the  shipment  and 
delivery  of  goods  cannot  recover  by  intro- 
ducing his  sworn  account  without  other 
evidence  to  support  the  claim.  Galveston, 
H.  5-  S.  A.  R.  Co.  v.  Gildea,  2  Tex.  App. 
{Civ.  Cas.)  204. 

Where  suit  was  brought  against  a  rail- 
road company  for  damages  resulting  from 
a  failure  to  transport  certain  wood  which 
had  been  placed  along  the  line  of  defend- 
ant's road  for  transportation,  and  where  the 
testimony  for  the  plaintiffs  tended  to  show 
that,  after  they  had  notified  and  applied 
to  the  company  to  transport  their  wood, 
the  defendant  furnished  transportation  to 
other  parlies  engaged  in  the  same  business, 
and  who  had  applied  therefor  after  the 
plaintiffs  had  done  so,  and  that  by  reason 
of  such  failure  the  wood  depreciated  in 
value  and  they  sustained  loss ;  and  where 
the  testimony  for  the  defendant  was  a  denial 
of  these  facts,  and  tended  to  show  that  it 
did  not  have  the  means  to  transport  the 
wood  owing  to  the  pressure  of  general  bus- 
iness on  the  road,  after  a  verdict  for  the 
plaintiffs  the  presiding  judge  did  not  abuse 


his  discretion  in  refusing  to  grant  a  new 
trial,  on  the  ground  that  the  verdict  was 
contrary  to  law  and  without  evidence  to 
support  it.  Atlanta  &•  C.  A.  L.  R.  Co.  v. 
Holcombe,  76  Ga.  590. 

In  a  suit  brought  to  recover  damages  for 
the  loss  of  household  goods  contained  in  a 
box  shipped  over  a  line  of  railroad,  wliere 
judgment  was  rendered  in  favor  of  plaintiff 
for  $180. 55 — held,\.\\A.\.  there  being  no  evi- 
dence of  the  character  and  value  of  the 
goods  contained  in  the  box  which  was  lost, 
and  the  account  setting  out  the  items  and 
their  value  not  being  proven,  the  judgment 
will  be  reversed  for  want  of  evidence  to  sup- 
port it.  Howiton  &*  T.  C.  R.  Co.  v.  McGlos- 
son,  I  Tex.     pp.  {Civ.  Cas.)  89. 

742.  l^K.ii  and  secondary  evidence. 
— In  an  action  against  a  common  carrier 
for  the  loss  of  goods,  his  receipt  of  the 
goods  may  be  proved  without  producing  a 
bill  of  lading  or  accounting  for  the  failure 
to  produce  it.  Louisville  &>  N.  E,  Co.  v. 
McGuire,  79  Ala.  395. 

Where  grain  was  sliipped  under  a  written 
contract,  it  was  shown  that  the  station 
agent  delivered  the  same  to  a  messenger  to 
deliver  to  the  general  freight  agent,  who 
was  the  proper  custodian  of  it,  and  that  his 
office  where  he  kept  such  papers  was 
burned.  Held,  that  this  was  not  a  suffi- 
cient foundation  for  the  admission  of  sec- 
ondary evidence  of  the  contents  of  the 
written  agreement.  The  general  agent 
should  have  been  called  to  show  that  iie 
received  it  and  placed  it  in  his  office,  and 
that  it  was  there  when  the  office  was  burned. 
Chicago  6-  N.  W.  R.  Co.  v.  Ingersoll,  65  ///. 

399- 

743.  Account-books  as  evidence. 

— The  course  of  business  adopted  by  con- 
necting railways  is  competent  evidence  on 
the  question  of  the  receipt  or  delivery  of 
property  by  one  to  the  other.  So  books 
kept  by  agents  in  which  are  entered  the  re- 
ceipt and  delivery  of  goods,  when  properly 
proven,  are  prima -facie  evidence  of  the 
entries  therein.  Root  v.  Great  Western  R. 
Co.,  65  Barb.  (N.  Y.)  619,  i  T.  &•  C.  io\  af- 
firmed in  55  jV.  Y.  636,  ment. 

Where  a  railroad  was  sued  for  the  non-de- 
livery of  grain,  and  the  company  defended 
upon  the  ground  that  they  delivered  to  a 
third  party  to  whom  the  consignee  had 
grain  shipped  to  him,  delivered,  and  that 
ihe  same  was  burned  in  the  great  Chicago 
fire,  defendant  offered  in  evidence  an  entry 
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made  in  a  book  of  such  third  party,  on  Oc- 
tober 7,  1871,  shown  to  have  been  made  in 
the  usual  course  of  business  by  the  fore- 
man of  the  receiving  and  weighing  depart- 
ment of  such  third  party,  sis  tending  to 
show  the  receipt  of  plaintiff's  grain  on 
that  day.  It  was  not  pretended  that  the 
foreman  was  dead,  but  the  offer  was  based 
upon  showing  the  entry  to  have  been  in  his 
handwriting,  and  made  it  in  the  course  of 
his  ordinary  duties  and  as  a  part  of  the  res 
gesta.  Held,  that  the  entry  was  proper 
evidence  and  should  have  been  admitted. 
Chicago  Sf*  N.   W.  R.  Co.  v.  Ingersoll,  65 

III-  399. 

744.  Evidence  not  responsive  to 
issues. — Where  a  carrier  is  bued  to  recover 
damages  for  delay  in  carrying  the  corpse  of 
plaintiff's  son,  any  question  as  to  the  custom 
of  undertakers  in  delivering  corpses  to 
trains  is  foreign  to  the  issue,  when  the  only 
ground  of  recovery  is  that  the  servant  of 
company  misled  appellee.  Chicago,  B.  &» 
Q.  Ji.  Co.  V.  Hoeffner,  i^Ill.  App.  \yj. 

Where  a  railroad  company  is  sued  for  the 
loss  of  perishable  goods  and  sets  up  as  a 
defense  a  delay  in  shipping,  caused  by  un- 
usual storms,  where  the  petition  charges  a 
conversion  of  the  goods,  plaintiff  is  not  re- 
stricted to  proof  alone  of  a  conversion, 
where  he  alleges  also  that  the  company 
wliolly  neglected  its  duty,  and  failed  and 
refused  to  comply  with  its  obligation  to 
safely  carry,  and  may  under  such  averment 
show  negligence  of  the  company  which 
caused  the  loss  before  the  storm  was  en- 
countered. Missouri  Pac.  Ji.  Co.  v.  Barnes, 
i  fex.  App.  {Civ.  Cas)  307. 

Where  a  consignee  of  corn  sues  a  rail- 
road for  not  delivering  promptly,  claiming 
damasjes  by  reason  of  a  fall  in  tlie  market, 
it  is  error  to  admit  evidence  showing  a  loss 
by  reason  of  the  corn  sprouting.  Kyle  v.. 
Buffalo  6-  L.  H.  R.  Co.,  16  U.  C.  C.  P.  76. 

In  the  trial  of  a  suit  against  a  carrier  for 
the  value  of  a  chest  and  its  contents,  which 
were  enumerated  in  the  petition,  a  witness 
after  stating  the  value  in  detail  of  a  num- 
ber of  articles  was  asked  if  she  knew  the 
value  of  the  chest  and  contents,  and  an- 
swered that  she  did,  and  named  the  value  at 
$400.  She  also  stated  that  besides  the 
articles  she  had  specifically  mentioned 
there  were  some  others  which  she  had  not 
named.  This  statement  was  not  made  in 
answer  to  any  question  asked  her,  but  in 
connection  with  her  testimony  relating  to 


the  contents  of  the  chest.  Held,  that  an 
objection  to  her  testimony  on  the  ground 
tliat  tliere  was  evidence  tending  to  show 
that  there  were  more  goods  in  the  chest 
than  were  sued  for,  was  not  well  taken. 
Seyfarth  v.  St.  Louis  &*  I.  M.  R.  Co.,  52 
AIo.  449. 

745.  Admissions  against  interest — 
By  atircnts  or  employes.— In  an  action 
against  a  railroad  for  non-delivery  of  goods, 
the  declarations  of  the  company's  agent,  a 
sliort  time  after  the  transaction,  were  evi- 
dence against  them.  Union  R.  &*  T.  Co. 
V.  Riegel,  73  Pa.  St.  72. 

Where  plaintiff  sues  a  carrier  for  delay 
in  delivering  grain,  whereby  he  claimed  to 
have  lost  the  benefit  of  a  contract  of  sale  to 
?.lie  government,  it  is  competent  for  the 
company  to  introduce  in  evidence  a  signed 
and  sworn  statement  of  the  plaintiff,  filed 
before  the  United  States  court  of  claims, 
stating  certain  facts  affecting  his  right  of 
recovery  in  the  action  against  the  company, 
and  such  statement  will  be  received  as  true. 
Illinois  C.  R.  Co.  v.  Cobb,  6\Ill.  143. 

Where  a  carrier  is  sued  for  the  loss  of 
goods,  letters  written  or  oral  statements 
made  by  the  carrier's  local  freight  agent 
showing  that  the  gooda  had  been  delivered 
to  the  carrier,  and  touching  an  investiga- 
tion as  to  the  cause  of  the  loss,  are  admis- 
sible in  evidence  against  the  carrier;  but  a 
question  on  cross-examination  as  to  his 
authority  to  receive  the  kind  of  goods 
shipped  and  lost,  is  not  admissible.  Green  v. 
Boston  &*  L.  R.  Co.,  128  Mass.  221,  35  Am. 
Rep.  370.— Distinguished  in  Boston  &  M. 
R.  Co.  V.  Ordway,  140  Mass.  510. 

Where  a  carrier  is  sued  for  the  loss  of 
goods,  a  notice  signed  by  the  superinten- 
dent of  the  carrier  and  publicly  posted,  offer- 
ing a  reward  for  the  recovery  of  the  goods, 
is  admissible  in  evidence  against  the  carrier, 
tending  to  show  an  admission  of  liability  by 
the  company.  Bennett  v.  Northern  Pac. 
Exp.  Co.,  12  Or  eg.  49,  6  Pac.  Rep.  160. 

An  admission  by  freight  agent  of  a  rail- 
road company  who  were  common  carriers, 
that  a  claim  r.'ade  against  them  by  plaintiff 
for  injury  to  goods  carried  by  them  was  all 
ris;ht,  such  admission  being  made  two  days 
after  delivery,  and  after  the  agent  had  ex- 
amined the  goods,  was  held  to  render  it  un- 
necessary for  plaintiff  to  prove  by  other 
evidence  that  tire  goods  were  actually  in- 
jured at  the  time  of  delivery.  Queen  v. 
Peters,  16  New  Brun.  77. 
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After  the  commencement  of  a  suit  against 
a  carrier  for  the  loss  of  goods,  the  carrier 
agreed  that  if  the  plaintiff  would  swear  to  a 
bill  of  the  articles  lost  he  would  pay  for  them. 
NM,  that  such  agreement  was  an  admis- 
sion of  liability,  and  that  an  affidavit  made 
in  pursuance  of  the  agreement  was  admis- 
sible to  show  the  amount  of  the  demand. 
//wd  V.  Pendrigh,  2  Hill  {N.  F.)  502.— 
Following  Brooks  v.  Ball,  18  Johns.  (N. 
Y.)  337. 

In  an  action  against  a  carrier  to  recover 
damages  for  loss  of  market,  evidence  of  the 
statements  of  plaintiff's  broker  is  liearsay, 
and  inadmissible.  Voorhecs  v.  Chicago,  R. 
I.  &'P.  K.  Co.,  2gA»i.  &>  Etig.  R.  Cas.  322, 
71  foTva  735,  30  N.  W.  Rep.  29. 

If  the  owner  of  goods  employed  one  to 
carry  and  deliver  them  to  a  purchaser,  the 
declaration  of  the  carrier  made  at  the  time 
of  delivery,  that  he  brought  and  delivered 
the  goods  on  account  of  another  person,  is 
not  binding  on  the  owner.  Folsom  v. 
Batchel/ler,  22  N.  H.  47. 

The  declaration  of  a  steamboat  clerk, 
after  the  delivery  of  goods,  is  not  com- 
petent to  charge  the  steamboat  company 
with  negligence  in  their  transportation. 
Bordentown  <S^•  P.  Steamboat  Co.  v.  Flana- 
gan, 41  N.J.  L.  115.— Following  Ashmore 
V.  Pennsylvania  S.  T.  &  T.  Co.,  38  N.  J.  L. 

i3- 

746.  Hearsay  and  opinion  evi- 
dence.— In  an  action  for  the  destruction  of 
cotton  which  was  loaded  upon  a  flat-car, 
without  covering  of  any  kind,  the  opinion  of 
a  witness  whether  the  cotton  would  have 
been  burned  if  it  had  been  loaded  in  box, 
cars  or  covered  by  tarpaulin,  is  admissible, 
such  point  being  for  the  determination  of 
the  jury  upon  the  facts  proved.  Louisville. 
N.  O.  &>  T.  R.  Co.  V.  Natchez,  J.  &-  C.  R. 
Co.,  43  Am.  &^  Eng.  R.  Cas.  54,  67  Miss. 
399.  7  So.  Rep.  350. 

Plaintiff  sued  to  recover  damages  by  rea- 
son of  the  company  failing  to  deliver  fruit 
trees  within  a  reasonable  time,  which  he 
had  contracted  to  sell  to  other  parties,  and 
at  the  trial  introduced  a  witness  who  testi- 
fied that  the  parties  would  have  taken  the 
trees  if  they  had  reached  them  within  a 
reasonable  time.  Held,  that  this  was  ob- 
jectionable as  hearsay  evidence ;  but  its  ad- 
mission was  not  reversible  error  where  there 
was  other  evidence  independent  of  it  to  es- 
tablish the  same  fact.  Texas  &•  P.  R.  Co.  v. 
Talley,  2  Tex.  App.  {Civ.  Cas.)  671. 


A  bill  of  lading  bound  the  carriers  to  for- 
ward the  goods  to  their  destination  with 
the  usual  dispatch.  To  show  x.\\p.  usual 
time  of  transit,  the  shippers  called  a  wit- 
ness who  testified  thereto,  but  said  he  de- 
rived his  information  from  a  clerk  in  the 
freight  office  at  the  place  of  destination. 
Held,  that  fact  being  peculiarly  within  the 
knowledge  of  the  carriers,  that  slight  evi- 
dence thereof  on  the  part  of  the  shippers 
was  sufficient,  and  that  the  testimony  was 
competent.  Newell  v.  Smith,  49  Vi.  255,  17 
Am.  Ry.  Rep.  100. 

747.  Oral  evidence  to  explain  or 
contradict  writings. — A  recital  in  the 
written  contract  that  the  shipping  rate 
charged  was  a  special  and  reduced  one,  is 
merely  prima-facie  evidence  of  that  fact 
and  is  open  to  explanation  or  contradiction 
McFadden  v.  Missouri  Pac.  R.  Co.,  30  Am. 
&*  Eng.  R.  Cas.  17,  92  Mo.  343,  10  West, 
Rep.  372,  4  S.  IV.  Rep.  689. 

In  an  action  against  a  carrier  for  delay  in 
the  transportation  of  goods,  the  receipt 
given  by  the  company,  together  with  all  the 
facts  in  the  case,  going  to  show  what  was 
the  meaning  of  terms  in  the  receipt,  is 
competent  evidence  of  a  special  contract  for 
transportation.  Rome  R.  Co.  v.  Sullivan, 
32  Ga.  400. 

The  possession  by  a  shipper  of  a  receipt 
containing  limitations  of  the  carrier's  liabil- 
ity is  only  prima-facie  evidence  that  the 
shipper  consented  to  the  conditions.  So 
where  he  claims  that  the  shipment  was 
under  a  special  oral  agreement,  and  that  the 
bill  of  lading  containing  the  limitations  was 
not  delivered  until  some  days  after  the  ship- 
ment, evidence  to  show  that  the  shipment 
was  in  fact  made  under  the  oral  agreement 
is  admissible  for  the  purpose  of  rebutting 
the  presumption  against  him  arising  from 
thf;  possession  of  the  receipt.  Strohn  v. 
Detroit  6-  M.  R.  Co.,  21   Wis.  554. 

In  a  suit  against  a  carrier  for  non-delivery 
of  goods,  if  the  action  be  brought  on  bills  of 
lading,  none  will  be  admissible  in  evidence 
except  those  set  out  in  the  declarAtion. 
But  where  tlie  action  was  case,  brought  by 
the  owner  of  the  property,  who  was  neither 
consignor  nor  consignee,  and  described  the 
property  as  a  certain  number  of  bushels  of 
grain — held,  that  the  fact  that  a  bill  of  lad- 
ing was  made  for  each  car  did  not  confine 
plaintiff  to  proof  of  only  one  car  under  each 
count.  He  could  prove  the  entire  shipment 
as  one  transaction,  though  made  partly  on 
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one  day  and  partly  on  another.    Illinois  C. 
Ji.  Co.  V.  Cobb,  64  ///.  148. 

748.  Evidence  that  defendant  is  a 
common  carrier.  —  Where  a  suit  is 
against  a  carrier  for  the  violation  of  its  com- 
mon-law duty  to  safely  carry,  proof  of  a  de- 
livery to  the  defendant  is  not  enough ;  there 
must  be  proof  also  that  he  is  a  common 
carrier.     Ringgold  v.  Haven,  i   Cat,   108. 

Where  it  is  sought  to  make  defendants 
liable  as  common  carriers,  it  is  incumbent 
on  the  plaintiff  to  prove  that  they  were  in 
fact  common  carriers;  but  advertisements 
in  the  public  newspapers  notifying  the  pub- 
lic that  they  had  undertaken  the  business  of 
common  carriers  is  legal  and  proper  evi- 
dence, when  the  defendants  are  identified 
Willi  the  notice.  Doty  v.  Strong,  i  Pinn. 
(.VVis.-)l\i. 

749.  Evidence  of  ownership  in 
plaintiff  or  consignee.— The  plain- 
tiff, in  an  action  to  recover  the  value 
of  personal  property,  may  testify  that  he 
was  the  owner  of  it,  although  one  of  his 
witnesses  has  testified  to  facts  tending 
to  show  ownership  in  another  person ; 
and  if  the  plaintiff  has  so  testified,  the 
case  should  not  be  withdrawn  from  the 
jury  and  a  verdict  directed  for  the  defend- 
ant for  want  of  evidence  by  the  plaintiff  of 
a  transfer  of  the  property  to  him  by  the 
person  referred  to  in  the  testimony  of  his 
witness.  Whitney  v.  Eastern  R.  Co.,  ^  Allen 
{Mass.)  364. 

A.  delivered  to  defendant  property  to  be 
transported  in  his  wagon  ;  the  property  was 
damaged.  B.  instituted  a  suit  for  the  dam- 
ages, and  to  prove  property  to  himself  took 
the  deposition  of  A.,  who  stated  the  prop- 
erty was  B.'s  and  that  he  acted  as  his  agent. 
To  support  the  testimony  of  A.  the  plaintiff 
proved  by  his  attorney  that  he  had  written 
to  him  to  bring  the  suit ;  and  the  attorney 
had  sent  a  commission  to  him  to  take  testi- 
mony, etc.,  which  was  done.  The  evidence 
of  the  attorney  was  objected  to.  Held,  that 
it  was  inadmissible.  Jenkins  v.  Picket,  9 
Yerg.  ( Tenn.)  480.    . 

A  shipper  of  oil  indorsed  bills  of  lading 
to  plaintiff  as  security  for  money  advanced 
to  the  shipper  on  his  drafts  on  the  con- 
signee. The  drafts  were  dishonored,  and 
the  carrier  refused  to  deliver  the  oil  to 
plaintiff  because  the  consignee  owed  them 
freight  charges.  Held,  that  evidence  that 
the  oil  belonged  to  the  consignee  was  ad- 
missiblC:  as,  by  the  indorsement  of  the  bill 


of  lading,  plaintiff  only  took  such  title  as 
the  consignor  had.  Empire  Transp.  Co.  v. 
Steele,  70  Pa.  St.  188. 

750.  Evidence  of  usage  or  custom. 

— In  an  action  against  the  owners  of  a 
steamboat,  as  common  carriers,  for  failing 
to  deliver  goods  at  the  place  specified  in 
their  bill  of  lading,  evidence  of  a  custom 
among  the  steamboat  men  to  ascend  the 
river  as  high  as  the  stage  of  water  in  it 
permitted  and  then  to  land  their  cargo  and 
deposit  the  goods  in  warehouses,  is  not  ad- 
missible for  the  defendants.  Cox  v.  Peter- 
son, 30  Ala.  608. 

Proof  of  a  usage  long  established,  uni- 
form and  well  known,  to  the  effect  that, 
under  a  bill  of  lading  in  the  usual  form, 
with  the  words  "privilege  of  reshipping" 
inserted,  a  boat  from  below  bound  to  any 
place  above  the  falls  may  wait  there  for  a 
rise  of  water  for  a  month  or  more,  without 
incurring  liability  for  not  delivering  the 
cargo  in  a  reasonable  time,  is  admissible. 
Broadwell  v.  Butler,  6  McLean  ( U.  S.)  296. 

751.  Evidence  of  delivery  or  ten- 
der to  carrier,  and  contract  to  carry. 
— A  railroad  company  cannot  be  rendered 
liable  for  failingto  receive  and  carry  freights, 
until  plaintiff  proves  that  the  freights  were 
actually  tendered  to  the  company  and  that 
it  refused  to  carry.  Northwestern  Fuel  Co. 
V.  Burlington  &*  C.  R.  R.  Co.,  20  Fed.  Rep. 
712. 

What  is  termed  a  dray-ticket,  given  by  a 
carrier  upon  the  receipt  of  goods,  merely 
noting  the  marks  and  destination  on  the 
goods,  is  not  in  itself  evidence  of  a  contract 
to  forward,  but  only  makes  it  the  duty  of 
the  company  to  safely  keep  and  redeliver 
the  goods,  or  account  for  their  value.  Flein- 
ifig  V.  Mills,  5  Mich.  420. 

In  a  suit  against  a  common  carrier  for  a 
failure  to  deliver  their  goods  put  into  his 
hands  for  transportation,  an  important 
question  was  whether  the  goods  were  act- 
ually delivered  to  the  defendant  for  trans- 
portation, and  the  testimony  of  the  plain- 
tiffs' agent,  that  he  purchased  the  goods  of 
a  firm  in  New  York  and  directed  the  firm 
to  ship  the  goods  by  the  defendant,  was  re- 
ceived by  the  court,  among  other  things,  as 
going  to  prove  the  delivery  of  the  goods  to 
the  defendant.  Held:  (i)  that  the  evi- 
dence was  admissible  for  the  purpose  of 
showing  the  plaintiffs'  interest  in  the  goods, 
to  identify  them,  and  to  show  that  they  had 
authorized  the  New  York  firm  to  ship  them 
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by  the'defendani's  line  ;  (2)  but  that  it  was 
not  admissible  as  evidence  that  they  were 
in  fact  delivered  to  the  defendant.  jVt"Uf 
England  Mfg.  Co.  v.  Starin,  60  Conn.  369,  22 
All.  Rt-p.  953. 

75!2.  Kvi<U>iiec  for  carrier  tending 
to  uxeiiHc  luNN  or  iiijiiry.  — In  an  action 
against  a  carrier  to  recover  for  the  value  of 
Cdtton  lost,  the  company  cannot  introduce 
evidence  of  skill  on  the  part  of  the  con- 
ductor who  had  charge  of  the  train  at  the 
time  of  the  loss,  unless  the  phiintiff  has 
first  introduced  proof  of  unskilfulness  on 
his  part.  Monlgomcry  &*  IV.  P.  R.  Co.  v. 
Edmonds,  41  Ala.  667. 

Wliere  goods  are  carried  to  the  place  of 
destination  and  tliere  lost  from  the  carrier's 
depot,  evidence  offered  on  the  part  of  the 
carrier,  to  the  eflect  that  the  goods  in  ques- 
tion were  treated  in  the  same  way  and  were 
cared  for  with  the  same  degree  of  care 
whicii  the  same  kind  of  goods  had  always 
received  at  the  station,  and  that  none  had 
ever  been  lost  before,  is  properly  excluded 
as  immaterial.  Lane  v.  Boston  ^A.  R.  Co., 
112  Mass.  455. 

Where  goods  were  lost  while  in  the  open 
air,  after  their  arrival  at  the  place  of  des- 
tination, and  it  is  sought  to  make  the  com- 
pany liable  for  negligence  in  not  safely 
storing,  evidence  on  the  part  of  the  carrier 
that  there  was  not  room  in  the  freight- 
house  at  the  time,  and  as  to  its  sufficiency 
for  the  business  usually  done  at  that  sta- 
tion, is  admissible  as  tending  to  disprove 
negligence.  Stowe  v.  New  York,  B.  &*  P. 
R.  Co.,  113  Mass.  521. 

Where  a  carrier  is  sought  to  be  made  lia- 
ble as  warehouseman  after  the  goods  had 
been  stored  at  the  place  of  destination,  evi- 
dence that  the  consignee  was  notified  that 
there  was  not  room  for  storage  and  that 
tile  goods  must  be  removed  at  once,  is  ad- 
missible, bftth  as  tending  to  disprove  negli- 
gence and  as  to  the  reasonableness  of  the 
t:onsignee's  delay  in  removing  the  goods. 
Stowe  V.  New  York,  B.  6-  P.  R.  Co.,  113 
Mass.  521. 

753.  Prima-facie  evidence  of  ca- 
pacity of  foreign  corporation  to  con- 
tract.—If  a  corporation  created  by  the 
laws  of  another  state,  whose  existence  and 
legal  organization  are  not  disputed,  is  found 
making  contracts  within  this  commonwealth 
through  its  agents,  and  it  is  sued  on  such 
contract,  it  is  not  necessary  for  the  plaintif! 


to  furnish  in  the  outset  any  other  evidence 
of  the  capacity  of  the  corporation  to  make 
the  contract.  AlcCluer  v.  Manc/icstcr  &• 
L.  R.  Co.,  13  Gra}'  {Mass.)  124. 

754.  Kvidcncc  oi  change  of  desti- 
nation.— Where  the  owner  of  goods  ships 
thcni  by  rail  under  a  contract  to  transport 
them  to  the  consignee  in  St.  Louis,  Mo., 
and  they  are  so  carried,  it  is  error,  in  an  ac- 
tion by  the  shipper  .igainst  the  carrier  for 
damages  arising  from  delay  in  the  delivery 
of  the  goods,  to  permit  the  consignt^c  to 
testify  that  he  had  notified  the  general 
freight  agent  of  the  defendant  that  he  wanted 
the  goods  sent  to  him  at  East  St.  Louis,  and 
to  hold  car-lots  there,  and  notify  him,  when 
there  is  no  proof  showing  authority  in  the 
consignee  to  interfere  and  change  the  ship- 
per's contract.  IVabas/i,  St.  L.  <S-  P.  R. 
Co.  V.  Jaggerman,  23  Am.  &*  Eng.  R.  Cas. 
680,  115  ///.  407,  4  N.  E.  Rep.  641. 

Where  goods  are  lost  by  reason  of  the 
place  of  destination  being  changed,  proof 
that  the  way-bill  given  to  the  consignee  did 
not  show  the  cliange,  and  that  the  way-bill 
delivered  by  the  next  preceding  line  named 
the  original  destination,  is  sufficient  to  war- 
rant a  finding  that  the  change  was  made  by 
defendant  company.  Harris  v.  Cheshire  R. 
Co.,  (/?.  /.)  16  All.  Rep.  512. 

755.  Proving  qnantity  or  kind  and 
value  of  goods  lost.  —  In  an  action 
against  a  railroad  company  as  a  common 
carrier  for  the  failure  to  deliver  a  quantity 
of  corn  received  for  transportation,  the 
quantity  received  being  a  material  question, 
the  person  who  delivered  it  for  the  plaintiff 
having  testified  to  the  quantity,  as  ascer- 
tained from  the  number  of  barrels  and  the 
quantity  of  shelled  corn  measured  out  of 
one  barrel,  he  may  state  as  a  fact  corrotjo- 
rating  his  measurement  and  calculation  that 
he  afterwards  filled  the  same  barrel  with 
corn  out  of  the  same  crib  and  again  meas- 
ured it  out,  with  the  3ame  result  as  before. 
South  &■*  N.  Ala.  R.  Co.  v.  IVood,  9  Am.  6- 
En^.  R.  Cas.  419,  66  Ala.  167,  41  Aw.  Rep. 

749- 

Where  a  bundle  is  shipped  as  bedding 
and  lost,  in  the  absence  of  anything  to 
show  fraud  on  the  part  of  the  shipper  it  is 
proper  to  permit  him  to  prove  that  there 
were  wrapped  up  and  shipped  inside  of  the 
bedding  certain  articles  of  clothing  of  a 
certain  value.  Gitl/,  C.  &■•  S.  F.  R.  Co.  v. 
Clark,  2  Tex.  App.  {Civ.  Cas.)  459. 
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750.  SiifHc'ioiu'y  of  I'videiioc  to 
hIiow*  iickUh:*'"*'**-*  —  When  goods  are 
shown  to  be  under  the  management  of  the 
carrier  or  of  its  servants,  and  the  accident 
is  such  as  in  the  ordinary  course  of  things 
docs  not  liappen  if  tliose  who  have  the 
management  use  proper  care,  it  affords 
reasonable  evidence,  in  the  absence  of  ex- 
planation, that  the  accident  arose  from  want 
of  care.  Kintoitl  v.  NciO  York  C.  iS««  //.  li. 
A'.  Co.,  21  Blalchf.  {U.  S.)  439,  17  Fed.  Rep. 
905. 

Evidence  showing  that  an  article  shipped 
was  properiy  paclied  in  a  crate,  and  that  the 
crate  was  broken  when  taken  from  the  car, 
is  suflicient  to  authorize  the  submission  to 
the  jury  of  the  question  of  the  carrier's  neg- 
ligence. Witting  v.  St.  Louis  »S^  S.  F.  R. 
C"t».,  45  Am.  &•  Fttg.R.  Cas.  369,  101  Mo. 
631.  14  S.   IV.  Rep.  743. 

5.  Measure  of  Damages, 
a.  For  Loss  or  Injury .f 

7S7.  Generally.^— As  a  general  rule 
the  measure  of  damages  for  a  failure  to 
deliver  is  the  value  of  the  goods  at  their 
p"lace  of  destination,  with  compensation  for 
the  actual  loss,  which  is  the  natural  and 
proximate  consequence  of  the  act,  and  ex- 
cluding remote  or  indirect  losses.  The  loss 
sustained  by  the  plaintiff  in  his  general 
business  does  not  come  under  this  rule. 
Baltimore  &*  O.  R,  Co.  v.  Pumphrey,  9  Am. 
&•  Eng.  R.  Cas.  331,  59  Md.  390.— Distin- 
guishing Brown  v.  Werner,  40  Md.  15; 
Shafer  v.  Wilson,  44  Md.  268.  Quoting 
United  States  Tel.  Co.  v.  Gildersleve,  29 
Md.  232  ;  Hadley  v.  Baxendale,  9  Ex.  341. 

Carriers  are  answerable  for  the  ordinary 
and  proximate  consequences  of  their  negli- 
gence, and  not  for  those  which  are  remote 
and  extraordinary.  Morrison  v.  Davis,  20 
Pa.  St.  171.— Quoted  and  applied  in 
Little  Rock,  M.  R.  &  T.  R.  Co.  v.  Talbot. 
47  Ark.  97. 

Where  the  carrier  is  liable  for  the  loss  the 
owner  is  entitled  to  full  compensation  for 
the  breach  of  the  contract  to  carry  and  for- 
ward, and  it  is  not  error  in  the  court  to 


*  See  also  ante,  1 14. 

SSee  also  ante,  123. 
Dam:iges  for  failure  to  deliver  goods,  see 
notes,  16  Am.  &  Knu.  R.  Cas.  246;  18  Id.  632,642. 
Measure  of  damages  in  case    of  loss   or  de- 
struction of  goods,  see  note,  21  Am.  &  Eng.  R. 
Cas.  125. 


refuse  to  lay  down  a  rule  of  damages  which 
may  not  give  him  such  compensation,  unless 
it  appears  from  the  record  that  the  failure 
to  so  charge  was  prejudicial  to  him.  Erie 
R.  Co.  v.  Lockwood,  28  Ohio  St.  358,  14  Am, 
Ry.  Rep.  143. 

75H.  Ill  ease  oi'IoHs  the  iiicnsiirc  of 
(laiiia{;o.s  is  the  value  of  {;oo<1^4at  des- 
tination.— Where  goods  are  lost  while  in 
the  hands  of  a  carrier,  the  measure  of  dam- 
age is  the  value  of  the  goods  at  the  place  of 
destination  at  the  time  they  should  have 
been  delivered,  in  good  condition,  less 
the  freight  agreed  upon,  Stnrgcss  v.  lUs- 
sell,  46  N.  y.  462.  Sout/i  (S-  A\  Ala.  R.  Co. 
V.  Wood,  18  Am.  (S^  Eng.  R.  Cas.  634,  72 
Ala.  451.  Louisville  &*  N.  R.  Co.  v.  Gilmer, 
42  Am.  &^  Eng.  R.  Cas.  450,  89  Ala.  534,  7 
So.  Rep.  654.  Ringgold  v.  Haven,  i  Cal. 
108.  Little  V.  Boston  6-  M.  R.  Co.,  66  Me. 
239.  Union  R.  &*  T.  Co.  v.  Traube,  59  Mo. 
2SS,S  Am.  Ry.  Rep.  4^1.  Davis  v.  Wabash, 
St.  L.  Gf  P.  R.  Co.,  13  Mo.  App.  449;  reversed 
on  other  grounds  in  8gMo.  340.  Dean  v.  Vae- 
caro,  2  Head  {Tenn.)  488.  Fowler  v.  Dav- 
enport, 21  Tex.  626.— Reviewed  in  Hous- 
ton &  T.  C.  R.  Co.  V.  Jackson,  21  Am.  & 
Eng.  R.  Cas.  126,  62  Tex.  209. 

In  such  an  action  the  lowest  measure  of 
damages  is  the  value  of  the  goods.  Ludwig 
V.  Meyre,  5  Watts  &*  S.  (Pa.)  435. 

And  such  value  is  purely  a  question  of 
fact  for  the  jury.  Chicago  &•  N.  W.  R.  Co. 
V.  Dickinson,  74  ///.  249. 

The  damages  recoverable  against  carriers 
for  the  negligent  loss  or  injury  of  goods 
must  be  ascertained  by  reference  to  the 
price  which  goods  of  the  same  kind  and 
quality  bear  in  market  at  the  time  the  injury 
occurred;  and  this  is  so  though  subsequent 
experiments  in  the  use  of  such  goods  show 
that  the  market  price  was  almost  wholly 
imaginary,  their  real  value  being  little  or 
nothing.  Smith  v.  Griffith,  3  Hill  {N.  V.) 
333.— Followed  in  Richmond  v.  Bronson, 
5  Den.  (N.  Y.)  55. 

The  measure  of  damages  for  total  loss  of 
goods,  caused  by  the  carrier's  negligence 
while  they  remained  in  the  depot  of  desti- 
nation, is  the  market  value  of  the  goods  at 
that  place  at  date  of  their  destruction.  East 
Tenn.,  V.  <S--  G.  R.  Co.  v.  Kelly,  91  Tenn.  699. 
20  5.  W.  Rep.  312. 

Where  a  common  carrier  was  sued  for  an 
injury  to  a  quantity  of  mulberry  trees,  after 
plaintiff  had  proved  the  market  valne  of  the 
trees  at  the  time  of  the  injury  the  defend- 
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ant  ofTercd  to  prove  that  the  same  kind  of 
trees  had  since  been  ascertained,  from  actual 
experiments,  to  be  of  no  real  vaUie;  that 
their  market  value  at  the  time  of  the  injury 
was  fictitious;  tliat  they  were  not  worih 
cultivating  with  a  view  to  raising  silkworms ; 
thai  plaintill  purchased  with  a  view  of  grow- 
ing seedlings  for  sale,  and  that  tliey  were  of 
no  value  for  such  purpose  within  one  year 
thereafter.  JMii,  that  tiie  measure  of  dam- 
ages was  the  niarket  value  of  the  trees  at 
the  time  of  the  injury,  and  that  the  evidence 
was  inadmissible.     Smith  v.  Griffith,  3  ///'// 

(A^.  Y.)  333. 

7At>.  LoM.s  ol*  {;oI<l  coin— Allowinj; 
pruiiiiiiiii  oil  {{Old  UM  duiiiiiK(>H.— Gold 

coin  was  delivered  to  defendant  carrier  in 
Mexico  to  be- carried  into  the  United  States, 
after  the  passage  of  the  legal-tender  act,  and 
when  gold  was  at  a  premium.  Held,  that 
the  measure  of  damages  for  a  loss  in  the 
carrier's  hands  was  the  face  value  of  the 
coin  in  treasury  notes,  togetlier  with  the 
premium  on  gold,  witli  interest  from  the 
time  of  the  demand.  Ciishin^  v.  Welfs,  98 
Mass.  550.  —  DlsTiNGUlSHiNU  Wood  v. 
Bullens,  6  Allen  (Mass.)  516;  Bush  v.  Bald- 
rey,  1 1  Allen  (Mass.)  367. 

7UO.  Itcstrictiiit;  damages  to  value 
at  place  of  Mliiiiiiiciit. — In  an  action 
against  a  common  carrier  for  the  failure  to 
deliver  goods  received  for  transportation, 
the  measure  of  damages  is  the  value  of  the 
goods  at  the  point  of  destination,  with  in- 
terest, less  freight  charges;  but  when  it 
appears  that  the  goods  were  in  fact  lost  at 
the  point  of  shipment,  or  place  at  which 
they  were  received,  whether  the  true 
measure  of  damages  is  not  the  value  at  that 
place,  guerre.  Echols  v.  Louisville  &•  N.  R. 
Co.,  42  Am.  &*  Etig.  R.  Cas.  454,  90  Ala. 
366,  7  So.  Rep.  655. 

The  ordinary  measure  of  damage  for  loss 
of  goods  while  in  the  carrier's  hands  is 
their  value  at  place  of  destination  ;  but  a 
carrier,  sued  for  a  loss  of  cotton,  cannot 
complain  because  the  proof  was  limited  to 
the  value  of  the  cotton  at  the  place  of  ship- 
ment, or  the  place  where  it  was  lost,  as 
goods  are  presumed  to  be  worth  as  much 
or  more  at  the  place  of  destination  than  at 
the  point  of  shipment,  in  the  absence  of 
evidence  to  the  contrary.  Rome  R.  Co.  v. 
Sloan,  39  Ga.  636.— Quoted  in  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Phelps,  46  Ark.  485. 

It  is  not  error  to  exclude  evidence  of  the 
value  of  goods  shipped  at  the  point  of  their 


destination,  where  the  freight  contract  pro- 
vides tliat  in  case  of  loss  the  amount  thereof 
shall  be  computed  at  i!ie  value  of  the  goods 
at  the  time  and  place  of  their  shipment. 
Caples  V.  Louisville,  E.  &•  St.  I..  R.  Co.,  17 
Mo.  A  pp.  14. 

Under  Texas  Rev.  St.  art.  278,  making 
railroad  companies  liable  as  at  common  law, 
a  company  is  \\\\\,\':  for  the  full  value  at  the 
place  of  destination,  less  charges,  of  goods 
shipped  but  lost,  although  the  bill  of  lading 
provides  that  in  case  of  loss  the  measure  of 
damages  shall  be  the  value  of  the  goods  at 
the  pliice  of  shipment.  Gitlf,  C.  &*  S.  F.  R. 
Co.  V.  liooton,  4  Tex.  App.  (Civ.  Cas.)  389, 
15  S.  1 1'.  Rep.  909. 

7<n.  How  market  value  aseer- 
taiiied. — In  an  action  against  a  railroad 
company  as  a  common  carrier  to  recover 
damages  for  its  failure  to  deliver  a  quantity 
of  corn  received  by  it  for  transportation 
from  one  intermediate  station  to  another, 
about  eighty  miles  apart,  the  value  of  the 
corn  at  tlie  place  of  delivery  to  the  railroad, 
at  the  time  of  its  delivery,  is  relevant  and 
competent  evidence  on  the  question  of  its 
value  at  the  point  of  destination.  South  &* 
N.  Ala.  R.  Co.  V.  Wood,  18  Am.  &^  Eng.  R. 
CaJ.  634,  72  Ala.  451.  Echols  v.  Louisville 
&*  N.  R.  Co.,  42  Am.  &^  Etijr.  R.  Cas.  454, 90 
Ala.  366,  7  So.  Rep.  655. 

The  value  of  an  article  for  which  there  is 
no  home  market  may  be  ascertained  by  de- 
ducting the  cost  of  transportation  from  the 
price  to  be  obtained  in  tlie  nearest  market. 
Union  Pac,  J).  Gr'  G.  R.  Co.  v.  Williams,  3 
Colo.  App.  526. 

Where  there  is  no  market  value  of  goods 
at  the  place  of  delivery,  the  measure  of 
damages  may  be  ascertained  by  considering 
the  original  cost  at  the  place  of  shipment 
and  the  freight  charges,  and  the  difference 
between  this  sum  and  what  the  goods  sell 
for  in  the  damaged  condition  will  be  the 
damages,  after  deducting  the  owner's  ex- 
penses and  the  value  of  his  time  in  dispos- 
ing of  the  goods.  Wabash,  St.  L.  &•  P.  R. 
Co.  V.  Lynch,  12  ///.  App.  365. 

Market  prices  may  be  proven  from  the 
market  reports  as  found  in  the  nevoapers, 
as  based  upon  a  general  survey  of  the  .hole 
market.  Sisson  v.  Cleveland  &•  T.  R.  Co., 
14  Mich.  489. 

In  ascertaining  the  market  value  of  goods, 
the  law  contemplates  a  range  of  the  entire 
market  and  the  average  price  as  thus  found, 
running  through  a  reasonable  time,  and  not 
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any  sudden  and  transient  inflation  or  de- 
prcsiiiun  in  prices,  resulting;  from  causes 
independent  of  the  operaiions  of  local  com- 
merce.   Smith    V.  Griffith,  3  Mill  (N.   V.) 

333- 

In  an  action  against  a  carrier  by  wa^erfor 

the  non-delivery  of  property  to  plaintilTs' 
ii^'cnt  at  a  distant  port,  where  the  plaintilTs 
had  failed  to  jjive  precise  evidence  of  the 
market  value  of  tiie  goods  at  ilie  place  of 
delivery— A<rA/,  that  the  defendants  might 
give  evidence  of  their  value  at  the  place 
where  they  were  shipped  and  of  the  c  . 
penses  of  transportation  to  the  place  ot 
Iclivery  as  a  proximate  method  of  ascer- 
taining the  damages.  /vV,  hmond  v.  liron- 
son,  5  Den.  (N.  V.)  55.— Foli.owino  Smith 
V.  tiriflith,  3  Hill  (N.  Y.)  333.  QucniNG 
Keiisselaer  Glass  Factory  v.  Reed,  5  Cow. 
(N.  Y.)6io. 

If  there  be,  at  place  of  destination,  no 
market  for  the  goods,  their  market  there 
mav  be  ascertained,  in  such  case,  by  proof 
of  their  market  value  at  other  convenient 
|if)ints.  Kast  Tenn.,  V.  &*  G.  A'.  Co.  v. 
Halt-,  27  Am.  &•  En^.  A'.  Cas.  36,  85  Tenn. 
69.  I  S.  IV.  Kef>.  620I 

Where  goods  are  lost,  the  measure  of 
damages  is  the  market  value  of  the  goods 
at  the  place  of  destination  at  the  time  when 
they  should  have  been  delivered.  If  this 
test  is  inapplicable,  by  reason  of  there  being 
nci  market  for  goods  c  the  description  at 
the  place  of  delivery,  the  jury  must  ascer- 
tain the  cost  price  and  the  expenses  of  tran- 
sit (if  paid),  and  add  to  these  items  a  rea- 
sonable sum  for  importer's  profits.  O'Hanlan 
v.  Great  Western  R.  Co. ,  1 1  Jnr.  N.  S.  797,  6 
B.  &*  S.  484,  34  L.  J.  Q.  li.  1 54, 1 3  W.  R.  741 , 
1 2  Z.  T.  490. 

702.  When  cliar(;es  must  be  <le-> 
ducted. — The  measure  of  damages  where 
goods  are  lost  in  transit  is  the  net  value  of 
the  property  at  its  point  of  destination, 
deducting  freight.  Interest  may  also  be 
added.  Woodward  v.  Illinois  C.  R.  Co.,  i 
Diss.  ( U.  S.)  403.  Rice  v.  Ontario  Steamboat 
Co..  56  Barb.  (N.  V.)  384. 

Where  the  recovery  is  based  on  the  value 
of  the  goods  at  the  point  of  delivery,  the 
freight  charges  should  be  deducted  if  not 
paid,  and  if  paid,  then  the  value  of  the 
property  without  reference  to  the  charges 
is  the  criterion.  Galveston,  H.  &*  S.  A.  R. 
Co.  v.  Ball,  80  Tex.  602,  16  S.  W.  Rep.  441. 

But  the  jury  cannot,  where  no  counter- 
claim for  the  freight  has  been  made,  deduct 
a  D.  R.  D.— 19. 


the  amount  of  the  freight  from  the  damages 
to  which  the  plaintitl  may  be  entitled. 
Bamberg  v.  South  Carolina  R.  Co.,  9  So.  Car, 
61. 

And  no  deduction  can  be  made  unless 
there  is  proof  of  the  amount  of  tho  freight- 
age. Grajf  V.  Missouri  River  Packet  Co.,  64 
Mo.  47.— yuoMNd  Atkisson  v.  Steamboat 
<;■  -iile  Garden,  28  Mo.  124. 

V.lii.Te  goods  are  delivered  to  a  caiiier 
and  they  are  not  transiiortcd  according  to 
his  undertaking,  but  arc  injured  or  de- 
stroyed, the  rule  of  damages  is  the  value  of 
the  goo'l'  at  the  place  to  which  they  were 
to  I.  carried,  less  the  freight.  Michigan 
S.  &'  N.  I.  R.  Co.  V.  Ca^ur,  13  /nd.  164. 

Where  a  railroad  comjiany  is  sued  for  tlie 
conversion  of  goods  by  <lelivering  them 
without  requiring  payment  of  the  price,  as 
it  is  required  to  do,  it  has  a  right  to  deduct 
from  plainiifT's  damages  its  ficiglit  charges. 
Massachusetts  L.  &•  T.  Co.  v.  I'itchbtirg  R. 
Co.,  143  Mass.  318, 9  A^.  /i./V/.  669— Quot- 
ing Forbes  v.  Boston  &  L.  R.  Co.,  133  Mass. 
154. 

Where  goods  are  damaged  while  in  the 
hands  of  a  carrier  by  water,  the  diderence 
between  the  actual  market  value  of  the 
goods  at  the  time  and  place  of  delivery  and 
their  value  if  sound  is  the  measure  of  dam- 
ages, after  deducting  any  rebate  allowed  by 
the  custom-house  officers  on  a  "damaged 
appraisement."  The  Mangalore,  9  Sawy. 
(U.  S.)  71,  23  Fed.  Rep.  463. 

70; J.  Lo.sH  of  euiitrnct  of  sale.*— 
Where  a  shipper's  interest  is  simply  a  con- 
tract of  purchase,  the  damages  for  a  breach 
of  contract  to  receive  and  transport  grain 
are  not  lessened  by  plaintilTs'  settlement 
with  their  vendors  for  sums  less  than  the 
purchase  price  of  the  property.  The  legal 
liability  of  plaintiffs  under  contract  of  pur- 
chase fixes  defendant's  liability,  which  can- 
not be  varied  by  the  manner  of  plaintifTs' 
discharge  of  their  obligations.  Cobb  v.  Il- 
linois C.  R.  Co.,  38  hnva  601. 

Where  an  owner  of  goods  ships  them 
consigned  to  another,  giving  the  consignee 
an  option  to  take  and  pay  for  them  at  a 
price  fixed  or  return  them,  in  an  action 
against  the  carrier  for  their  loss  the  meas- 
ure of  damages  is  not  the  market  value  at 
the  place  of  destination,  but,  at  most,  the 
price  fixe'',  with  interest  from  a  day  when 
the  goods  would,  in   the   usual   course  of 

*  See  also  post,  784. 
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carriage,  have  reached  the  consignee  and 
have  been  acceiited.  Magnin  v.  Dinsinore, 
62  N.  y.  35,  50  //ow.  Pr.  457  ;  reversing  6  /. 
&>  S.  248. 

Plaintiff  shipped  grain  by  rail,  which  was 
damaged  e»  route  by  delay,  an*.^  he  sold  for 
tlie  same  price  he  had  paid.  Held,  that  his 
measure  of  damages  was  the  difference  be- 
tween what  he  sold  for  and  the  contract 
inice  iit  which  he  had  sold  the  grain  before 
shipment.     Illinois  C.  A',  Co.  v.  Co6l>,  64  ///. 

143- 
7C4.  Noiniual  or  actual  damagres** 

—  In  a  suit  for  a  failure  to  carry  grain  ac- 
cording to  contract,  compensatory  damages 
alone  can  be  given.  Toledo,  W.  &>  IV.  /i. 
Co.  V.  Roberts,  71  ///.  540. 

If  by  an  actual  sale  and  receipt  of  the 
price,  the  consignee  protects  himself  against 
any  loss  resulting  from  the  goods  being 
damaged  in  transit,  he  cannc  t  recover  of 
the  carrier  anything  beyond  nominal  dam- 
ages and  costs.  That  he  may  be  liable,  on 
account  of  warranty  or  fraud  in  making  the 
sale,  to  refund  to  the  purchaser  a  part  of 
the  price,  will  not  entitle  him  to  proceed 
against  the  carrier  before  refunding,  on  the 
contingency  that  this  liability  may  some 
time  be  enforced.  Henry  v.  Central  R.  &• 
B.  Co.,  89  Ga.  815,  15  5.  E.  Rep.  757. 

If  he  has  thus  protected  himself  as  to  a 
part  of  the  consignment,  but  not  ns  to  the 
whole,  he  may  recover  actual  damages  as  to 
the  part  on  which  he  has  sustained  such 
damages.  Henry  v.  Central  R.  6^  B.  Co., 
89  6^a.  815,  15  5.  E.  Rep.  757. 

Where  a  jury  assesses  only  actual  damages, 
allowing  nothing  for  punitive  damages  or 
smart-money,  an  error  in  :ixing  the  dam- 
ages is  no  evidence  of  pascion  or  prejudice, 
where  they  are  computed  on  the  value  of 
the  goods.  Erie  &*  P.  Dispatch  v.  Stanley, 
22  ///.  App.  459. 

In  a  suit  against  a  railroad  for  failing  to 
safely  carry  goods  issues  in  fact  were  left  to  a 
jury,  reserving  the  questi(m  of  nominal  or 
substantial  damages  for  the  opinion  of  the 
court.  Held,  that  the  only  question  for  the 
court  was  whether  plaintiff  should  be  lim- 
ited to  nominal  damages  or  recover  the 
actual  value  of  his  goods.  Th'^  question  of 
mitigating  the  damages  upon  the  facts 
proved  could  not  be  considered.  Robson  v. 
Bi^ffalo  &^  L.  H.  R.  Co.,  lo  U.  C.  C.  P. 
279. 

*  See  also /w/,  789. 


705.  Measure  of  damages  for  an 
injury. — The  measure  of  damages  for 
goods  damaged  in  the  carrier's  hands  is  the 
difference  between  what  they  would  have 
been  worth  if  they  had  been  delivered  at 
the  proper  time  in  good  condition  and  what 
they  were  worth  in  the  condition  at  the 
time  they  were  delivered.  The  Mangalore, 
9  S<^u>y.  {U.  S.)  71,  23  Fed.  Rep.  463.  Heil 
v.  St.  Louis,  I.  M.  &>  S.  R.  Co.,  16  Mo.  App 

363- 

The  application  of  the  rule  that  the 
measure  of  damages  is  the  difference  be- 
tween the  market  value  of  the  goods  as 
delivered  and  what  their  value  would  have 
been  if  they  had  not  been  damaged  in  the 
course  of  transportation,  is  not  always  just 
and  proper.  Winne  v.  Illinois  C.  R.  Co.,  31 
Io7va  583,  I  Am.  Ry.  Rep.  460. 

In  an  action  for  damage  to  hay  carried, 
the  recovery  could  be  only  such  damages  as 
the  defendant's  misconduct  caused  ;  and  the 
value  at  the  place  of  destination  could  not 
properly  be  the  test,  except  subject  to  a  de- 
duction of  the  freight  for  carrying  it  there 
from  the  place  of  delivery;  and  the  price  of 
sound  hay  could  not  be  recovered  without 
proof  that  sound  hay  had  been  delivered  to 
defendant  and  injured  while  in  custody. 
Marquette  H.  &*  O.  R.  Co.  v.  Langton,  32 
Mich.  251. 

A  carrier  guilty  of  negligence  is  liable  to 
the  owner  of  the  goods  for  the  actual  dam- 
age occnsioned  by  such  negligence,  and  his 
liability  is  not  limited  by  the  valuation 
placed  upon  the  goods  by  the  owner  at  the 
time  of  shipment.  Harvey  \.  Terre  Haute 
&>  I.  R.  Co.,  6  Mo.  App.  585;  affirmed  on 
other  grounds  in  7^  Mo.  538.  —  Distin- 
GUKSHED  IN  Yerkes  v.  Keokuk  N.  L. 
Packet  Co.,  7  Mo.  App.  265. 

700.  Wlien  cost  of  caring  for  in- 
jured goods  may  be  added.— In  the 
absence  of  stipulations  limiting  his  liability 
a  carrier  who  delivers  goods  injured  during 
transit  is  responsible  for  their  market  value 
at  the  point  of  destination  in  the  condition 
in  which  they  were  received,  less  their  mar- 
ket value  in  the  condition  in  which  they 
were  delivered  and  the  freight  rates  earned 
for  their  carriage ;  or,  in  cases  of  reparable 
injuries,  for  all  the  reasonable  costs  and 
expenses  incurred  in  repairing  the  injured 
articles,  so  as  to  put  them  in  as  good  condi- 
tion as  when  they  were  received  for  ship- 
ment, and  their  rental  value  during  the 
delay  in  their  use  caused   by  such  repairs. 
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Cray  v.  St.  Louis,  I.  M.  &*  S.  R.  Co.,  54  Mo. 
App.  666. 

In  an  action  against  a  railroad  company 
for  damages  to  a  lot  of  flour,  the  plaintiff 
may  show  and  recover  what  it  cost  to  put 
the  flour  in  a  siilable  condition  after  its 
arrival  at  the  place  of  consignment,  it  ap- 
pearing that  sucii  expenditure  was  beneficial 
to  tiie  defendant  by  reducing  the  damages 
whicli  it  would  otherwise  liave  sustained 
under  the  operation  of  the  general  rule. 
IVinne  v.  Illinois  C.  /i'.  Co.,  31  Iowa  583,  i 
Am.  Ky.  Rep.  460. 

Where  plaintiff  ships  cotton  to  his  fac- 
tor, in  estimating  the  damages  against  the 
carrier  for  a  loss  tlie  latter  is  not  entitled 
to  liave  tiie  factor's  commissions  deducted 
from  the  damages.  Kyle  v.  Laurens  R.  Co., 
10  Rich.  {So.  Car.)  382. 

While  the  ordinary  measure  of  damages 
for  injury  to  property  is  the  difference  be- 
tween its  value  before  and  after  the  injury, 
yet  in  a  case  of  injury  to  cotton  by  fire  from 
a  railway  engine,  when  it  was  shown  that 
the  cotton  in  its  damaged  condition  could 
have  found  no  purchaser  at  the  place  where 
the  injury  was  received,  and  that  it  could 
not  be  shipped  to  another  place  without  re- 
packing, such  expenses  as  were  incurred  in 
repacking  and  preparing  it  for  market  may 
be  looked  to  in  estimating  damages.  Texas 
<5-»  R.  R.  Co.  v.  Levi,  1 3  Am.  &•  Eng.  R.  Cas. 
464,  59  Tex.  674.— Followed  in  Texas  & 
P.  K.  Co.  V.  Tankersley,  63  Tex.  57. 

Where  goods  are  carried  by  vessel  and 
delivered  in  a  damaged  condition,  the  cost 
of  having  them  appraised,  according  to  a 
custom  of  the  port,  is  an  item  of  damages 
for  which  the  carrier  is  liable,  but  not  the 
•cost  of  the  auctioneer  who  sells  them. 
Pendall\.  Rench,  4  McLean  {U.  S.)  259. 

It  would  not  be  a  correct  rule  for  the 
measure  of  damages,  to  say  that  "  the  plain- 
t'ffs  are  entitled  to  recover  only  what  they 
paid  for  the  peaciies  and  such  other  loss  as 
the  proof  siiows  that  they  sustained  in  conse- 
quence of  such  failure  incurred  in  and  about 
the  loading,  the  superintending,  or  unload- 
ing, less  what  they  have  realized  from  the 
sale;  not  the  profits  t...it  may  have  been 
realized  from  t!.e  sale  in  New  York,  in 
case  the  instructions  had  been  followed  and 
the  fruit  delivered  earlier  in  New  York." 
Central  R.  &•  B.  Co.  v.  Skellie,  86  Ga.  686, 
12  S.  E.Rep.  1017. 

767.  Where  plaintiff  has  ad  vnuceO 
money  on  the  goods. -—Where  a  con- 


signee who  has  advanced  money  on  goods 
sues  the  carrier  for  damages  thereto,  his 
measure  of  damages  is  the  amount  of  his 
advances,  with  interest,  less  wha.  the  goods 
sold  for ;  but  in  no  case  can  hu  recover  more 
than  the  value  of  the  goods  in  a  sound  state. 
If  his  advances  and  interest  exceed  that 
amount  he  must  look  to  the  consignor. 
Burritt  v.  Rench,  4  McLean  {U.  S.)  325. 

The  measure  of  damages  in  an  action  by 
a  factor  who  has  accepted  a  draft  for  goods 
consigned  to  him  and  who  sues  for  tiie  de- 
lay in  the  delivery  of  such  goods  by  the 
carrier  is  the  arlvances  made,  expenses,  and 
commissions,  less  the  value  of  the  goods 
when  delivered.  Ober  v.  Indianapolis  &>  St. 
L.  R.  Co.,  13  Mo.  App.  81. 

768.  For  injuries  to  mares  with 
foal. — Where  it  is  shown  that  the  large 
part  of  a  cargo  of  horses  consists  of  mares 
with  foal,  there  is  an  inherent  defect  in 
such  freight,  and  the  correct  measure  of 
damages  for  total  loss  is  the  price,  less  the 
freight  charges,  which  they  would  have 
brought  at  the  place  of  destination  in  the 
condition  whicli  they  would  have  been  in 
had  the  company  exercised  due  and  neces- 
sary care  while  they  were  in  its  possession. 
Missouri  Pac.  R  Co.  v.  Fagan,  35  Am.  &* 
Eng.  R.  Cas.  666,  72  Tex.  127,  9  S.  IV.  Rep. 

749- 

769.  Recovery  hotii  for  injiirj'  and 
loss  of  market.— -The  plaintiff  sent  to 
London  some  hops  consigned  to  a  purchaser. 
The  company  kept  the  hops  for  some  days 
in  an  open  van,  whereby  a  small  portion  was 
stained  by  wet,  and  the  purchaser  rejected 
the  whole.  The  plaintiff  dried  the  stained 
hops  and  they  were  rendered  as  good  as 
ever  for  actual  use,  but  the  staining  had 
depreciated  the  market  value  of  the  bulk. 
The  plaintiff  sent  the  hops  to  a  factor  for  sale, 
but  at  that  time  the  market  price  of  hops 
had  fallen.  Ihe  company  had  no  notice 
that  the  hops  were  seiit  to  London  for  sale. 
Held,  (i)  that  plaintiff  was  entitled  to  re- 
cover, as  damages,  the  amount  of  the  de- 
preciation in  the  market  value  of  the  hops, 
and  was  not  confined  to  the  value  of  the 
portion  actually  damaged ;  (2)  that  he 
was  entitled  to  recover  the  difference  be- 
tween the  market  price  on  the  day  when 
the  hops  were  sold  and  the  day  when  they 
ought  to  have  been  delivered.  Collard  v. 
South  Eastern  R.  Co.,  y  H.  61^  N.  79,  7  fur. 
N.  5. 950,  30  L.  J.  Ex.  393,  9  W.  R.  697,  4  L. 
T.  410. 
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770.  When  consignee  may  refuse 
to  accept   damaged  goods.*— By  the 

negligence  of  a  carrier  a  machine  was  so 
damaged  in  transportation  that  the  cost  of 
repairing  it  would  have  amounted  to  the 
cost  of  a  new  machine.  //iM,  that  the  con- 
signee was  justified  in  refusing  to  receive  it, 
and  might  recover  from  the  carrier  the  value 
of  the  piachine  and  the  amount  paid  for  its 
carriage  with  interest  from  the  time  when  it 
should  have  been  delivered.  Thomas,  B.  &* 
IV.  Mfg.  Co.  V.  Wabash,  St.  L.  &>  P.  R. 
Co.,  62  Wis.  642.  51  Am.  Rep.  725,  22  N.  W. 
Rep.  827. 

Where  freight  has  been  so  injured  while 
in  the  hands  of  a  carrier  as  to  be  worthless, 
and  the  consignee  reluses  to  receive  it  and 
sues  for  its  value,  it  is  error  for  the  court 
to  enter  a  judgment  both  for  the  value  of 
the  property  and  for  the  property  itself  after 
being  repaired  by  the  company,  upon  a  ver- 
dict merely  for  the  value  of  the  property. 
Texas  &»  P.  R.  Co.  v.  Logan,  3  Tex.  App. 
(Civ.  Cas.)  227. 

771.  When  consignee  must  ac- 
cept goods  and  protect  himself  tlrom 
further  loss. — A  common  carrier  is  not 
liable  for  the  whole  value  of  property  dam- 
aged by  his  want  of  care,  so  long  as  its 
character  if  not  so  changed  but  that  it  may 
be  applied  to  the  ordinary  uses  of  such 
property,  though  he  will  be  answerable  for 
the  depreciation  in  its  value  by  reason  of  its 
being  renderjd  unfit  for  some  particular 
uses.  Hackett  v.  Boston,  C.  &•  M.  R.  Co.,  35 
N.  H.  390. 

A  person  who  receives  freights  in  a  dam- 
aged condition,  but  yet  of  some  value,  must 
do  what  he  can  to  preserve  the  propnirty 
from  further  damage ;  so  where  a  person 
received  fruit  trees  somewhat  damaged  he 
could  only  recover  for  the  damage  existing 
at  the  time,  and  not  for  such  as  died  after- 
ward by  his  own  neglect.  Missouri  Pac.  R. 
Co.  V.  Rushin,  3  Tex.  App.  {Civ.  Cas.)  385. 
Tardos  v.  Chicago,  S.  L.  6^  N.  O.  R.  Co.,  35 
La.  Ann.  15. 

772.  Siifflciency  of  proof  of  dam- 
ages.— In  an  action  against  a  common  car- 
rier for  failing  to  deliver  goods  of  an  alleged 
value,  though  the  value  be  not  controverted 
by  the  answer,  it  must  be  proved  to  author- 
ize the  jury  to  assess  the  damages.  Huston 
v.  Peters,  i   Mete.  {Ky.)  558. 

In  an  action  against  a  railroad  company 

*  See  also  ante,  23G. 


to  recover  the  value  of  twenty-three  bales 
of  cotton  received  by  the  company  as  a 
common  carrier  and  destroyed  while  in  its 
possession,  it  is  competent  for  the  plaintiff 
to  prove  the  weight  of  the  twenty-five  bales 
which  were  delivered  to  the  company,  and 
of  two  of  the  bales  which  were  not  lost,  in 
order  to  enable  the  jury  to  ascertain  the 
weight  of  the  twenty-three  bales  which  were 
destroyed ;  and  the  admission,  first,  of  the 
weight  of  the  two  bales,  followed  by  evidence 
of  the  weight  of  all  the  bales,  is  at  most 
error  without  injury.  Montgomery  &*  W. 
P.  R.  Co.  V.  Edmonds,  41  Ala.  667. 

In  an  action  for  damage  to  goods  it  is 
enough  to  prove  the  condition  and  value  of 
the  goods  when  delivered  to  the  carrier  and 
when  received  by  the  consignee,  and  if  dam- 
aged in  the  hands  of  the  carrier  he  is  entitled 
to  recover;  and  the  fact  that  the  damage 
was  partly  caused  by  bad  packing  goes  only 
to  the  amount  of  damage.  Higginbotham 
V.  Great  Northern  R.  Co.,  zF.&'F.  796,  10 
W.  R.  358. 

773.  When  interest  Is  allowable.* 
— Interest  may  be  considered  as  an  element 
of  damages  recoverable  from  a  common 
carrier  for  breach  of  a  contract  to  receive 
and  transport  freight.  Cobb  v.  Illinois  C. 
R.  Co.,  38  Iowa  601. — Distinguishing 
Mote  V.  Chicago  &  N.  W.  R.  Co.,  27  Iowa 
22;  Richmond  v.  Dubuque  &  S.  C.  R.  Co., 
33  Iowa  422. 

Where  goods  are  lost  while  in  carrier's 
hands,  legal  interest  may  be  allowed  upon 
their  value  from  the  time  that  they  should 
have  been  delivered.  Robinson  v.  Merchants' 
Despatch  Transp.  Co.,  45  lo^va  470.  North- 
ern Tramp.  Co.  v.  McClary,  66  ///.  233. 
Harris  v.  Delaware,  L.  &*  W.  R.  Co.,  61  N. 
V.  656.  Erie  R.  Co.  v.  Lockwood,  28  Ohio  St. 
358,  14  Am.  Ry.  Rep.  143.  Lucesco  Oil  Co. 
V.  Pennsylvania  R.  Co.,  2  Pittsb.  (Pa.)  477. 
iLf'le  V.  Laurens  R.  Co.,  10  Rich.  (So.  Car.) 
382.  Galveston,  H.  &^  S.  A.  R.  Co.  v.  Ball,  80 
Tex.  602,  16  5.  W.  Rep.  441.  Whitney  v. 
Chicago  &*  N.  W.  R.  Co.,  27  Wis.  327,  5  Am. 
Ry.  Rep.  291. 

Where  the  freight  on  goods  has  been  pre- 
paid and  the  parties  have  entered  into  a 
contract  that  in  case  of  loss  the  price  at 
the  place  of  shipment  is  to  govern,  it  is 
proper  to  give  judgment  both  for  the  value 


•Allowance  of  interest  in  actions  against  car- 
riers, see  notes,  30  Am.  &  Eng.  R.  Cab.  40, 16  L. 
R.  A.  449.     See  aXso ante,  158. 
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of  the  goods  lost  and  the  amount  of  the 
freight ;  and  in  addition  to  the  value  of  the 
goods  and  the  amount  of  the  freight  it  is 
proper  to  allow  interest  on  the  amount  of 
tlie  damages  from  the  date  of  the  loss.  Mis- 
souri Pac.  R.  Co.  V.  Barnes,  2  Tex.  App. 
(Civ.  Cas.)  507. 

The  fact  that  the  owner  was  paying  inter- 
est on  a  debt  which  the  produce  shipped 
was  intended  to  satisfy,  neither  adds  to  his 
right  to  recover  interest  for  the  delay  nor 
<'nlarges  the  liability  of  the  carrier.  Houston 
<S^  T.  C.  A'.  Co.  V.Jackson,  21  Am.  &>  Eng. 
R.Cas.  126,62  Tex.  209.— Reviewing  Fow- 
ler V.  Davenport,  21  Tex.  635. 

But  where  the  only  evidence  of  the  value 
was  the  price  stated  in  the  bill  where  the 
goods  were  purchased — held,  that  the  jury 
should  have  been  limited  to  that  price  in 
assessing  the  damages,  with  interest  from 
the  time  of  loss  to  time  of  trial.  Blumen- 
i/talv.Brainerd,  38  Vi.  402. 

774.  When  interest  not  allowable 
except  as  a  punislinient.— Wiiere  prop- 
erty is  lost  or  destroyed  while  in  charge  of  a 
common  carrier,  the  measure  of  damage  is 
the  market  value  of  the  property  at  the 
place  of  destination,  and  interest  is  not  or- 
dinarily recoverable  as  part  of  the  damages. 
Texas  (S-*  P.  R.  Co.  v.  Davis,  2  Tex.  App.  {Civ. 
Cas.)  156. 

Where  goods  are  lost  by  accident  while  in 
the  carrier's  hands,  without  any  bad  con- 
duct or  negligence  being  imputed  to  him, 
interest  is  not  allowable  on  the  value  of  the 
goods,  even  after  the  institution  of  tiie 
action.  Lakeman  v.  Grinnell,  5  Bosw.  {N. 
F.)62S. 

In  the  absence  of  fraud,  delinquency,  or 
injustice  on  the  part  of  a  carrier,  interest 
should  not  be  allowed  on  the  value  of  goods 
lost  in  his  hands.  Fowler  v.  Davenport,  21 
Tex.  626.  Texas  <S^  P.  R.  Co.  v.  Wright,  2 
Tex.  App.  {Civ.  Cas.)  292.  Texas  &*  P.  R. 
Co.  V.  Martin,  2  Tex.  App.  {Civ.  Cas.)  295. 

775.  Allowance  of  attorney's  fees. 
— In  action  against  common  carriers  for 
breach  of  contract,  attorney's  fees  for  bring- 
ing the  suit  are  not  recoverable ;  otherwise 
in  actions  in  tort.  New  Orleans,  /.  &•  G.  N. 
R.  Co.  V.  Moore,  40  Miss.  39. 

There  being  no  evidence  that  the  carrier 
acted  in  bad  faith  or  was  stubbornly 
litigious  or  put  the  plaintiffs  to  unnecessary 
expense,  an  instruction  that  the  jury  could 
add  reasonj^-le  attorneys'  fees  to  tiie  actual 
damages  was  erroneous.     Richmond  &*  D, 


R.  Co.  V.  Benson,  86  Ga.  203,  '2  S.  E.  Rep. 

357. 

776.  Allowance  of  costs.— An  action 
against  a  railway  company  for  failing  to 
safely  carry  and  deliver  goods  delivered  to 
it  as  a  comn'on  carrier  is  "founded  on  con- 
tract," within  the  meaning  of  the  County 
Courts  Act  1867,  §  5  ;  and  where  the  de- 
fendant tenders  an  amount  which  the  plain- 
tiff accepts  in  satisfaction,  the  plaintiff  is 
not  entitled  to  costs.  Fleming  v.  Man- 
chester &*  S.  R.  Co.,L.R.\Q.B.D.Z\,  39 
Z.  T.  555,  27  W.  R.  481 ;  reversing  26  IV.  R. 

74'. 

An  action  against  a  railway  company  for 
failing  to  stop  goods  in  transitu,  when  re- 
quested by  the  vendor,  and  delivering  them 
to  an  insolvent  vendee,  is  founded  on  tort  and 
not  on  contract,  within  the  County  Courts 
Act  1867,  §  s,  and  if  the  plaintiff  recovers  a 
sum  exceeding  £  10,  he  is  not  deprived  of 
costs  by  that  section.  Pontifex  v.  Midland 
R.  Co.,  L.  R.  3  Q.  B.  D.  23, 47  L.  J.  Q.  B.  28, 
26  PF.  R.  209,  25  IV.  /?.  215,  35  L.  T.  706,  37 
L.  T.  403. — DiSTiNGUlSHFr'  IN  Fleming  v. 
Manchester  S.  &  L.  R.  Co.,  L.  R.  4  Q.  B.  D. 
81.  39  L.  T.  555,  27  W.  R. ..     . 

A  plaintiff  in  an  action  against  a  common 
carrier  for  the  breach  of  his  duty  to  carry 
goods  safely,  brought  in  a  superior  court  to 
recover  a  sum  not  exceeding  ;£2o,  is  not  de- 
prived of  his  costs  by  19  &  20  Vict.  c.  108,  § 
30,  if  the  defendant  suffers  judgment  by  de- 
fault. Tattan  v.  Great  Western  R.  Co.,  2 
El.  <S^  El.  844,  djtir.  N.  S.  800,  29  L.  J.  Q. 
B.  184,  8  W.  R.  606. — Discussed  in  Baylis 
V.  Lintott,  L.  R.  7  C.  P.  345,  42  L.  J.  C.  P. 
119,  28  L.  T.  666. 

d.  For  Delay  or  Failure  to  Carry.* 

777.  Generally.— A  common  carrier  is 
liable  in  damages  for  a  negligent  delay  in 
the  transportation  of  property;  but  the 
owner  cannot  on  account  of  unreasonable 
delay  refuse  to  receive  the  goods  and  sue 
for  a  conversion.  He  can  claim  only  the 
damages  sustained  by  the  delay.  St.  Louis, 
I.  M.  (5-  S.  R.  Co.  v.  Mudford,  21  Am.  &» 
Eng.  R.  Cas.  139,  4^  Ark.  439.  ^ 

Where  a  carrier  fails  to  convey  with  rea- 
sonable expedition,  it  is  no  answer  to  an 
action  for  damages  arising  from  delay  that 
the  carriage  was  at  the  ordinary  rate.   Blake- 

*  Measure  of  damages  for  loss  of  goods  or  for 
unreasonable  delay,  see  notes,  9  Am.  &  Eng  R. 
Cas.  334;  21  /</.  142;  30  /(/.  135;  II  Am.  St,  Rep. 
366.     See  also  ante,  125-148. 
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more  v.  Lancashire  <&*  K  A'.  C(7.,  \  F.  Sf  F. 
76. 

Where  a  carrier  refuses  to  deliver  goods 
which  iiave  been  sent  carriage  paid,  without 
the  payment  by  the  consignee  of  an  addi- 
tional sum,  and  an  action  of  trover  is  com- 
menced for  tlie  conversion  of  the  goods, 
pending  which  the  goods  are  given  up  in  a 
damaged  state,  the  additional  sum  de- 
manded for  the  goods  is  not  the  measure  of 
damages.  Davis  v.  North  Western  R.  Co., 
4  Jur.  N.  S.  1 303. 

The  owner  of  a  vessel  agreed  to  carry 
pork  to  a  certain  market  and  sell  it  for  the 
best  price,  or  leave  it  with  a  commission 
merchant  in  case  a  certain  price  could  not 
be  obtained.  The  sale  was  not  made,  and 
tlie  pork  was  left  as  directed.  The  owner 
of  the  pork  sued  the  owner  of  the  vessel, 
ciiarging  a  failure  to  use  due  diligence  in 
making  the  voyage,  and  in  trying  to  effect 
the  sale.  Held,  that  the  measure  of  dam- 
ages was  not  the  value  of  the  pork  at  the 
price  at  which  defendant  was  at  liberty  to 
sell  it,  nor  its  actual  value,  but  such  dam- 
ages as  the  plaintiff  actually  sustained  by 
the  defendant's  negligence.  Colvin  v.  Jones, 
3  Dana  {Ky.)  576. 

778.  Daiiintircs  for  delay,  generally 
—Loss  of  market.*— The  general  rule  of 
damages  for  unreasonable  delay  in  trans- 
porting freight  is  the  difference  between 
tlie  value  of  the  property  at  the  time  and 
place  it  should  have  been  delivered  and  its 
value  when  it  was  delivered,  with  interest, 
after  deducting  the  charges  for  freight, 
whether  the  depreciation  in  value  accrued 
from  a  fall  of  prices  or  from  a  physical  in- 
jury sustained  through  the  negligence  of 
the  carrier.  St.  Louis,  I.  M.  &^  S.  K.  Co.  v. 
Phelps,  46  Ark.  485.— QUOTING  Rome  R. 
Co.  f.  Sloan,  39  Ga.  636. — Bussey  v.  Mem- 
phis tS""  L.  R.  R.  Co.,  4  McCrary  ([/.  S.)  405, 
1 3  Feii.  Rep.  330.  Weston  v.  Grand  Trunk 
R.  Co.,  54  Me.  376.— Quoting  Ingledew  v. 
Northern  R.  Co.,  7  Gray  (Mass.)  88;  Wil- 
son V.  Lancashire  &  Y.  R.  Co.,  9  C.  B. 
N.  S.  (99  E.  C.  L.)  632.  Reviewing 
Smith  V.  New  Haven  &  N.  R.  Co.,  12 
Allen  (Mass.)  %ii.— Ingledew  v.  Northern 
R.  Co.,  7  Gray  {Mass.)  86. — Distinguished 
IN  Fox  V.  Boston  &  M.  R.  Co.,  37  Am. 
&  Eng.  R.  Cas.  632,  148  Mass   220,  19  N. 


•Carrier's  liability  for  loss  of  market,  see 
note.  30  Am.  &  Eng.'  R.  Cas.  8.  See  also  ante, 
146. 


E.  Rep.  222,  I  L.  R.  A.  702.  Quoted 
IN  Weston  V.  Grand  Trunk  R.  Co.,  54  Me. 
376.  Reviewed  in  Cutting^/.  Grand  Trunk 
R.  Co.,  13  Allen  (Mass.)  381. — Sisson  v. 
Cleveland  &'  T.  R.  Co.,  14  Mich.  489. — Dis- 
approving Wibert  v.  New  York  &  E.  R. 
Co.,  19  Barb.  (N.  Y.)  36.  Distinguishing 
Conger  v.  Hudson  River  R.  Co.,  6  Duer  (N. 
^•)  375.— Approved  in  Cutting  v.  Grand 
Trunk  R.  Co.,  13  Allen  (Mass.)  381. — Faulk- 
ner v.  Southern  Pac.  R.  C£».,  5 1  Mo.  311,3  Am.. 
Ry.  Rep.  293.  Ward  v.  New  York  C.  R. 
Co.,  47  N.  Y.  29,  I  Am.  Ry.Rep.  452. — Fol- 
lowing O'Hanlan  v.  Great  Western  R.  Co., 
6  B.  &  S.  484;  Bracket  v.  M'Nair,  14  Johns. 
(N.  Y.)  170.  Not  following  Wibert  v. 
New  York  &  E.  R.  Co.,  19  Barb.  (N.  Y.)  36. 
— Followed  in  Sherman  v.  Hudson  River 
R.  Co.,  64  N.  Y.  254. — Medbury  v.  New 
York  &>  E.  R.  Co.,  26  Barb.  {N.  Y.)  564. 
East  Tenn.,  V.  &*  G.  R.  Co.  v.  Hale,  27  Am, 
&•  Eng.  R.  Cas.  36.  85  Tenn.  69,  i  5".  W.  Rep. 
620.— Approved  in  Louisville  &  N.  R.  Co. 
w.  Wynn,  45  Am.  &  Eng.  R.  Cas.  312,  88 
Tenn.  320,  14  S.  W,  Rep.  ^ii.— Interna- 
tional &-  G.  N.  R.  Co.  V.  Philips,  63  Tex. 
590.  Galveston,  H.  &•  S.  A.  R.  Co.  v.  Doug- 
lass, I  Tex.  App.  (Civ.  Cas.)  29.  Interna- 
tional &•  G.  N.  R.  Co.  V.  Anderson,  3  Tex. 
Civ.  App.  8,  21  S.  W.  Rep.  691.— Adhering 
TO  Ft.  Worth  &  D.  C.  R.  Co.  v.  Greathouse, 
82  Tex.  loS.— Missouri  Pac.  R.  Co.  v.  White, 
3  Tex.  App.  {Civ.  Cas.)  200.  Newell  v. 
Smith,  49  Vt.  255,  17  Am.  Ry.  Rep.  100. 
Peei  V.  Chicago  &^  N.  W.  R.  Co.,  20  Wis. 
594. 

And  in  such  case  the  inquiry  as  to  the 
values  should  be  limited  to  the  place  of 
delivery.  Kansas  Pac.  R.  Co.  v.  Reynolds,  8 
Kan.  623,  5  Am.  Ry,  Rep.  260.  Lesinsky  v. 
Great  Western  Dispatch,  13  Mo.  App.  575. 

And  this  rule  applies  in  the  absence  of  a 
special  contract  to  deliver  within  a  specified 
time,  and  even  where  the  goods  are  not 
intended  for  any  special  purpose  at  a  cer- 
tain time,  and  where  no  damage  is  done  to 
the  goods  themselves.  Cutting  v.  Grand 
Trunk  R.  Co.,  13  Allen  {Mass.)  381. — Ap- 
proving Collard  v.  Southeastern  R.  Co.,  7 
H.  &  N.  79;  Great  Western  R.  Co.  v.  Red- 
mayne,  L.  R.  i  C.  P.  330;  Sisson  v.  Cleve- 
land &  T.  R.  Co.,  14  Mich.  489.  Quoting 
Wilson  V.  Lancashire  &  Y.  R.  Co.,  9  C. 
B.  N.  S.  632.  Reviewing  Woodger  v. 
Great  Western  R.  Co.,  L.  R.  2  C.  P.  318; 
Ingledew  v.  Northern  R.  Co.,  7  Gray  (Mass.) 
91 ;  Smeed  v.  Ford,  i  El.  &  Bl.  602 ;  Black  w. 


CARRIAGE   OF   MERCHANDISE,  77U-781. 


295 


Baxendale,  i  Ex.  410;  Denny  v.  New  York 
C.  R.  Co.,  13  Gray  (Mass.)  481.— Reviewed 
IN  Dyer  v.  Grand  Trunk  R.  Co.,  42  Vt.  441. 

Where  it  is  the  custom  of  a  railroad 
company  to  give  consignees  notice  of  the 
arrival  of  goods,  a  failure  to  do  so  will  make 
it  liable,  and  the  measure  of  damages  will 
be  the  difference  in  the  value  of  ihe  goods 
at  the  time  that  notice  should  have  been 
given  and  at  the  time  in  which  it  was  given. 
Ni-w  Orleans,  J.  &*  G.  N.  R.  Co.  v.  Tyson, 
46  Miss.  T2C). 

The  true  measure  of  damages  is  the  dif- 
ference between  the  market  value  at  the 
point  of  destination  at  the  time  stock  should 
have  arrived  if  the  contract  had  been  kept, 
and  their  value  at  the  same  time  at  point  of 
shipment.  Gelvin  v.  Kansas  City,  St.  J.  &* 
C.  B.  R.  Co.,  21  Mo.  App.  273. 

In  an  action  for  delay  in  failing  to  deliver 
goods,  the  measure  of  damages  is  any  nec- 
essary expense  incurred  by  plaintifif  in  ob- 
taining the  goods,  together  with  the  differ- 
ence between  the  cost  of  the  goods  and 
what  could  have  been  realized  for  them  at 
the  time  and  place  of  destination,  if  the 
amount  was  less  than  the  cost.  If  greater, 
there  would  be  nothing  to  add  or  deduct; 
and  this  is  so  although  the  goods  at  the 
time  of  delivery  may  have  been  valueless  to 
plaintiff  for  the  purpose  for  which  they 
were  bought.  Rankin  v.  Pacific  R.  Co.,  55 
Mo.  167. 

779.  Illustrations.— If  a  railroad  com- 
pany agreed  to  deliver  certain  melons  for 
plaintiff  into  the  city  of  Savannah  in  due 
time  to  transport  the  same  to  Boston  by  a 
certain  steamer,  and  failed  to  comply  with 
such  agreement,  and  the  melons  were,  after 
their  arrival  too  late  in  Savannah,  by  his 
consent  shipped  to  New  York  and  there 
sold  at  a  loss,  such  shipment  and  sale  in 
New  York  was  for  the  benefit  of  the  railroad 
company,  and  it  was  their  duty  to  make 
good  the  loss.  Skellie  v.  Central  R.  &*  B. 
Co.,  81  Ga.  56,  6  .S".  E.  Rep.  811. 

Defendant  company  received  fruit,  know- 
ing that  it  was  intended  for  the  market  at  a 
place  beyond  its  line,  and  agreed  to  carry  it 
to  the  end  of  its  line  and  there  deliver  to  a 
connecting  carrier.  When  the  fruit  arrived 
at  its  place  of  destination  it  was  found 
injured  by  delay  which  had  occurred  on 
defendant's  road.  Held,  that  even  if  de- 
fendant's liability  ceased  upon  delivering 
the  fruit  to  the  connecting  carrier,  still  in 
assessing  damages  the  proof  need  not  be 


confined  to  the  market  value  at  the  end  of 
its  road,  but  it  was  proper  to  introduce 
proof  of  the  market  value  at  the  place  of 
destination,  as  furnishing  a  satisfactory  basis 
for  the  jury  upon  which  to  estimate  the 
damages.  Marshall  v.  Nctv  York  C.  R.  Co., 
45  Barl).  (N.  V.)  502;  affirmed  c^)  48  N.  Y. 
660,  mem. 

In  such  case,  in  the  absence  of  evidence 
showing  that  there  was  any  difference  in 
the  market  value  of  fruit  at  the  end  of  de- 
fendant's line  and  at  ihe  place  of  destina- 
tion, or  that  it  was  injured  after  delivery  to 
the  connecting  line,  it  is  proper  to  instruct 
the  jury  that  the  damages  might  be  assessed 
according  to  the  market  value  at  the  place 
of  destination,  less  the  freight  charges  over 
the  line  of  the  connecting  carrier.  Marshall 
V.  New  York  C.  R.  Co.,  45  Barb.  {N.  F.) 
502 ;  affirmed  (?)  48  .V.  Y.  660,  mem. 

Where  iish  are  delivered  for  transporta- 
tion by  special  train  and  boat  from  London 
to  Boulogne,  and  in  consequence  of  a  delay 
miss  the  Paris  train  at  Boulogne  and  are 
delayed  for  twenty-four  hours,  losing  the 
market,  in  estimating  the  damages  the  loss 
of  the  market  in  Paris  is  not  to  be  taken 
into  accoTuit.  Halves  v.  South  Eastern  R. 
Co.,  54  L.  J.  Q.  B.  D.  174,  52  L.  T.  514. 

780.  AVliut  is  place  of  destination. 
— The  general  rule  is,  where  a  carrier  is 
liable  for  injury  to  goods,  that  the  damages 
are  assessed  according  to  the  market  value 
at  the  place  of  destination  ;  but  where  the 
goods  are  for  a  point  beyond  its  line,  and  it 
only  contracts  to  carry  them  to  the  end  of 
its  line  and  there  deliver  t(j  the  next  carrier, 
and  they  are  injured  before  delivery  to  the 
next  carrier,  the  place  of  destination  will  be 
deemed  the  end  of  the  initial  carrier's  line. 
Marshall  v.  New  York  C.  R.  Co.,  45  Barb. 
{N.  Y.)  502;  affirmed  (?)  48  N.  Y.  660, 
mem. 

781.  Delay  must  be  pruxiniate 
cause  of  loss.— The  owner  of  goods  can- 
not recover,  for  delay  in  the  shipment,  the 
difference  between  the  market  value  at  the 
time  they  should  have  been  delivered  and 
that  when  they  were  delivered,  where 
the  delay  is  not  the  proximate  cause  of  the 
fall  in  prices,  /ones  v.  A'e7u  York  G^  E.  R. 
Co.,  29  Barb.  (A^.  Y.)  633. — Following 
Wibert  j-.  New  York  &  E.  R.  Co.,  19  Barb. 
(N.  Y.)  36.  Not  following  Kent  7>. 
Hudson  River  R.  Co.,  22  Barb.  (N.  Y.)  278. 
— Disapproved  in  Ward  v.  New  York  C. 
R.  Co.,  47  N.  Y.  29,  7  Am.  Rep.  405.     FoL- 
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LOWED   IN   Kirkland  v.  Leary,  2  Sweeney 
(N.  Y.)  677. 

782.  Notice  to  carrier  tliat  goods 
were  for  tlie  marliet.— If  a  common  car- 
rier is  chargeable  with  knowledge  that  the 
article  carried  is  intended  for  market,  and 
unreasonably  delays  its  delivery,  and  there 
is  a  depreciation  in  the  market  value  of  the 
article  at  the  place  of  consignment,  between 
the  time  it  ought  to  have  been  delivered 
and  the  time  it  was  in  fact  delivered,  such 
depreciation  will,  ordinarily,  constitute  the 
measure  of  damages.  Devereux  v.  Buckley, 
34  0/iio  SI.  16,  21  Am.  Ry.  Rep.  72. 

Where  a  carrier  is  sued  for  delay  in  trans- 
porting marketable  goods,  the  proper  meas- 
ure of  damages  is  the  difference  between  the 
market  value  on  the  day  the  goods  should 
have  arrived  and  the  day  on  which  they  act- 
ually did  arrive.  The  jury  may  give  such 
damages  although  no  notice  is  given  to  the 
carrier  that  the  goods  were  intended  for 
market.  Collard  v.  South  Eastern  R.  Co.,  7 
Jur.  N.  S.  950,  30  L.J.  Ex.  393,  7  H.  &>  N. 

79, 9  w.  R.  697, 4  z.  r.  410. 

783.  Loss  of  profits.  — The  loss  of 
profits  on  the  sale  of  the  goods,  or  other 
damages  of  like  character,  are  too  remote 
to  furnish  a  proper  basis  for  recovery ;  but 
any  damages  which  are  the  immediate  con- 
sequences of  the  unreasonable  delay  may  be 
recovered.  Galveston,  H.  &^  S.  A.  R.  Co.  v. 
Douglass,  I  Tex.  App.  (Civ.  Cas.)  29. 

Where  a  carrier  delays  the  delivery  of 
goods  until  the  season  for  them  is  past,  the 
measure  of  damages  is  the  difference  be- 
tween the  market  values  of  the  goods  at  the 
time  they  should  have  arrived  and  when 
they  actually  arrived.  The  loss  of  profits 
to  the  plaintiff  from  making  up  these  goods 
into  articles  of  sale  and  disposing  of  them 
cannot  be  considered.  IVtlson  v.  Lanca- 
shire &'  V.  R.  Co.,  9  C.  B.  N.  S.  632,  7  Jur. 
N.  S.  862,  30  L.J.  C.  P.  232,  9  W.  R.  63s, 

3  L.  r.  859. 

The  measure  of  damages  for  a  delay  in 
transporting  goods  is  the  decline  in  the 
market  value,  and  not  the  expected  profits 
that  the  shipper  would  have  made  on  the 
goods  by  a  sale  of  them,  though  the  carrier 
knew  that  the  goods  were  sold  and  were  be- 
ing shipped  for  the  purpose  of  delivery  to 
purchasers.  Har^ny  v.  Connecticut  (3^  P.  R.  R. 
Co.,  124  Mass.  421,  18  Am.  Ry.  Rep.  9.— AP- 
PLYING Home  V.  Midland  R.  Co..  L.  R. 
7  C.  P.  583.  Following  Hadley  v.  Bax- 
endale,  9  Ex.  341. 


784.  Loss  of  contract  of  sale.*— 

Where  goods  are  contracted  to  be  sold  at  a 
price  fixed,  to  be  delivered  at  a  particular 
place,  and  a  carrier  promises  to  transport 
and  deliver  them  in  due  time,  with  full 
notice  that  the  goods  are  sold  if  forwarded 
seasonably,  the  measure  of  damages  for  a 
breach  of  his  contract,  by  wliich  the  con- 
signor loses  the  sale,  is  the  difference  be- 
tween the  contract  price  and  the  value  of 
the  goods  when  actually  delivered.  Denting 
V.  Grand  Trunk  R.  Co.,  48  N.  H.  455. 

The  measure  of  damages  against  a  carrier, 
when  he  fails  to  deliver  goods  in  a  reason- 
able time,  in  the  absence  of  a  special  con- 
tract, is  the  difference  between  the  market 
value  of  these  goods  w'len  actually  deliv- 
ered, and  their  value  if  elivered  in  a  rea- 
sonable time.  Where  tnere  was  no  special 
contract  sued  on  or  proved,  it  is  error  to 
admit  evidence  to  show  that  the  consignees 
had  bargained  off  the  cotton  shipped  at 
three  eighths  of  a  cent  per  pound  over  the 
market  price,  if  they  could  have  received  it 
within  a  reasonable  time,  though  the  cariier 
knew  nothing  about  that  bargain,  was  not 
informed  of  it,  and  not  in  privity  with  it. 
Columbus  &*  IV.  R.  Co.  v.  Flour noy,  75  Ga. 

745- 

Where  plaintiff  had  other  corn  than  that 
delayed  in  transportation  at  the  place  of 
destination,  sufficient  to  fill  his  contract, 
and  which  he  tendered  to  his  vendee,  but 
which  the  latter  refused,  the  plaintiff  could 
not  recover  damages  based  i;r>or«  "iie  con- 
tract price,  but  only  upc/n  t . 
of  the  corn  at  the  place  01  • 
nois  C.  R.  Co.  v.  Coof>.  C:,  Ji 

The  measure  of  datnages 
dalay  in  shipment  of  goods,  wu._n  t.ie  carrier 
is  not  informed  of  the  special  circumstances 
causing  the  loss  of  the  plaintiff's  contracts 
with  others,  is  the  difference  between  their 
market  value  at  the  time  they  ought  to  have 
been  delivered  and  the  time  they  were  in 
fact  delivered,  if  in  equally  good  condition  ; 
and  if  not,  the  damages  should  be  increased 
to  the  extent  of  the  deterioration  resulting 
from  the  delay.  Lindlcy  v.  Richmond  (S-»  Di 
R.  Co.,  9  Am.  &^  Eng.  R.  Cas.  31,  88  TV.  Car. 
547. — Following  Burton  v.  Wilmington 
&  W.  R.  Co.,  84  N.  Car.  192.  —  Followed 
IN  Hamilton  v.  Western  N.  C.  R.  Co.,  96 
N.  Car.  398. 

Wliere  the  consignee  refuses  to  receive 

*  See  also  ante,  703. 
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goods  on  account  of  not  being  delivered  on 
time,  and  afterwards  sends  to  the  consignor 
a  signed  memorandum  of  the  original  con- 
tract, in  assessing  the  damages  for  negli- 
gence the  jury  cannot  consider  the  loss  of 
the  bargain  between  the  consignor  and  con- 
signee. Simmons  v.  South  Eastern  R,  Co., 
T  Jttr.N.  S.  849. 

Ill  an  action  for  delay  in  the  delivery  of 
goods,  whereby  the  plaintiff  was  unable  to 
fulfil  his  contract  and  had  the  goods 
thrown  back  on  his  hands,  and  was  obliged 
to  sell  them  for  less  than  he  would  have  re- 
ceived had  they  been  delivered  in  time,  the 
plaintiff  was  not  allowed  under  the  circum- 
stances to  recover  the  difference  between 
the  contract  price  and  the  price  actually  re- 
ceived. Hornev.  Midland  R.  Co.,  ^z  L.J. 
C.  P.  59,^.  R.  8  C.  P.  131,  21  IV.  R.  481,  28 
L.  T.  312.  And  see  s.  c.  L.  R.  7  C.  P.  583, 
41  L./.  C.  P.  264,  27  Z.  T.  38. 

The  plaintiff,  the  owner  of  certain  goods 
shipped  over  the  defendant  railroad,  made 
an  advantageous  sale  of  them,  provided 
they  were  delivered  within  a  certain  time. 
The  defendant  was  not  informed  of  this 
sale.  Through  defendant's  negligence  the 
goods  were  not  delivered  at  their  destina- 
tion in  time,  and  the  owner,  inconsequence, 
lost  the  benefit  of  his  bargain,  by  reason  of 
the  market  price  being  less  than  the  con- 
tract price,  //i/d,  that  the  measure  of 
damages  is  tlie  difference  between  the  value 
of  tiie  goods  at  the  time  and  place  they 
should  have  been  delivered  and  their  value 
when  they  were  in  fact  delivered,  computed 
at  the  place  of  destination,  with  interest, 
less  freight  paid.  But  if  the  carrier  had 
been  informed  of  the  sale  and  its  conditions 
the  measure  of  damages  would  have  been 
the  difference  between  the  contract  price 
and  the  market  value  of  the  goods  when 
delivered.  Hi'/d,  also,  that  the  shipper  is 
not  entitled  to  damages  for  his  loss  of  time 
in  looking  after  or  inquiring  for  the  goods 
during  transportation ;  especially  not  at  a 
place  other  than  their  destination.  St. 
Louis,  /.  M.  &>  S.  R.  Co.  v.  Mudford.  32  Am. 
&-  Eng.  R.  Cas.  539,  48  Ari:  502,  3  S.  IV. 
Rep.  814. 

785.  Loss  of  government  contract. 
— Where  plaintiffs  had  contracted  for  the 
sale  of  corn  to  the  United  States,  at  Cairo, 
at  $1.50  per  bushel,  and  lost  the  benefit  of 
such  sale  on  account  of  the  non-delivery  of 
the  same  within  a  reasonable  time — held, 
that  if  the  managing  officers  of  the  railroad 


had  knowledge  that  the  corn  was  intended 
for  the  government,  plaintiffs  were  entitled 
to  recover  on  the  basis  of  the  price  they 
were  to  have  received  from  the  United 
States,  and  were  not  limited  to  the  market 
value  of  corn  in  Cairo,  nor  required  to  buy 
other  grain  there.  Illinois  C.  R.  Co.  v.  Cobb, 
(>\IIL  128. 

But  when  the  government  on  April  i 
notified  the  shipper  that  it  would  receive 
no  more  grain  after  the  tenth  of  that  month, 
under  the  contract,  good  faith  required  the 
shipper  to  communicate  the  knowledge  of 
this  fact  to  the  carrier,  if  he  expected  to 
hold  him  liable  for- the  contract  price  on 
corn  shipped  after  April  i.  For  corn 
shipped  after  the  lapse  of  reasonable  time 
in  which  to  give  this  notice  to  the  carrier, 
the  owner  should  be  confined  to  the  market 
value  of  the  grain  at  the  place  of  destina- 
tion at  the  time  when  it  should  have  been 
delivered,  unless  such  notice  was  given. 
Illinois  C.  R.  Co.  v.  Cobb,  64  ///.  128. 

780.  When  expenses  caused  by  de- 
lay may  be  added. —Where  the  owner  of 
goods  sues  the  carrier  to  recover  damages 
for  a  delay  in  transportation,  he  may  re- 
cover, as  an  item  of  damages,  the  expense 
of  necessary  search  for  the  goods  while  de- 
layed. Savannah,  F.  &*  W.  R.  Co.  v. 
Pritchard,  28  Am.  &*  Eng.  R.  Cas.  57,  "jj 
Ga.  412,  4  Am.  St.  Rep.  92,  i  S.  E,  Rep.  261. 

The  measure  of  damages  for  the  breach 
of  a  contract  to  transport  from  one  market 
to  another  an  ordinary  article  of  merchan- 
dise always  to  be  found  in  the  market  is 
the  excess  in  value  at  the  place  of  destina- 
tion at  the  time  when,  by  the  contract,  the 
merchandise  should  have  arrived  there,  be- 
yond its  value  at  the  place  of  shipment, 
with  the  agreed  freight  added,  and  such  ex- 
penses as,  under  the  contract,  the  shipper 
would  have  incurred  in  loading  and  unload- 
ing, etc.,  had  the  contract  been  performed. 
Ward 's  C.  &>  P.  Lake  Co.  v.  Elk  ins,  34  Mich. 

439- 

A  carrier  who  at  first  wrongfully  refuses 
to  deliver  but  afterwards  delivers  goods 
consigned  to  a  manufacturer,  is  not  liable 
for  consequential  damages  arising  from  de- 
lay to  the  consignee's  works  caused  by  such 
refusal,  or  for  a  loss  of  profits  from  the 
same  cause  ;  but  is  liable  for  the  expense  of 
sending  to  the  carrier's  office  a  second  time 
for  the  goods,     Waite  v.  Gilbert,  10  Cush. 

(J/rt55.)    177. 

Where  goods  are  only  delayed  in  trans- 
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portation,  the  owner  cannot  treat  the  delay 
as  a  conversion  and  recover  from  the  car- 
rier tlie  whole  vaUic  of  the  goods;  but  he 
may  recover  for  such  expense  and  trouble 
as  necessarily  resulted  directly  from  the 
delay.  Bn'ggs  v.  A'ew  York  C.  /i.  Co.,  28 
L'arli.  {N.  V.)  515. 

Where  there  has  been  delay  merely  in  the 
delivery  of  the  goods  to  the  consignee  by  a 
common  carrier,  and  not  a  conversion  of 
them,  the  measure  of  damages  is  ordinarily 
the  difference  between  the  value  of  the 
goods  when  they  were  delivered  and  when 
they  should  have  been  delivered,  to  which 
may  be  added  reasonable  expenses  caused 
by  the  delay  ;  but  if  there  has  been  a  con- 
version of  them  by  the  carrier  and  the  con- 
signee has  not  thereafter  accepted  them,  he 
is  entitled  to  recover  the  value  of  the  goods 
at  the  time  tliey  should  have  been  delivered 
to  him.  Baltimore  6>»  O.  R.  Co.  v.  O'Don- 
nell.  49  Ohio  St.  489,  32  N.  E.  Rep.  476. 

The  measure  of  damage?  for  delay  in  de- 
livery would  seem  to  be  any  reasonable  loss 
and  expenses  which  had  been  occasioned  by 
the  delay,  together  with  the  value  of  the 
goods  at  the  time  and  place  they  should 
have  been  delivered,  deducting  therefrom 
the  value  according  to  their  condition  at 
the  time  and  place  of  actual  delivery  or 
tender.  Nettles  v.  South  Carolina  R.  Co.,  7 
Rich.  {So.  Car.)  190. 

As  expenses  naturally  contemplated  in 
the  shipment  of  goods,  should  be  included 
expense  of  the  consignee  in  providing 
means  for  receiving  the  freight  and  taking 
it  to  his  place  of  business.  Expense  of 
wagons  and  teams  sent  for  freight  and  not 
delivered  is  properly  included  in  damages, 
if  the  freight  be  unlawfully  withheld;  but 
it  seems  that  expenses  of  but  one  journey 
by  the  wagons  and  teams  to  the  depot  of 
delivery  should  be  allowed.  Gul/,  C.  &^  S. 
F.  R.  Co.  \i.  Loonie,?>\  Tex.  z^g,  ig  S.  IV. 
Rep.  385. 

Where  a  carrier  unreasonably  delayed  the 
transportation  of  goods  contracted  to  be 
supplied  on  hire,  the  owner  was  allowed  to 
recover  the  loss  of  the  hire  of  his  goods, 
but  not  his  personal  expenses  in  inquiring 
for  them.  Hales  v.  London  &^  N.  W.  R. 
Co.,  4B.  &^  S.  66. 

Where  the  contract  for  shipment  does 
not  contemplate  nor  cover  damages  for  loss 
of  time  by  the  consignee  in  awiiting  the 
arrival  of  the  goods  at  the  point  of  destina- 
tion, evidence  of  damages  of  this  character 


was  inadmissible.  It  was  likewise  error  to 
instruct  the  jury  to  consider  such  evidence 
in  their  estimate  of  damages.  Denver  &• 
R.  G.  R.  Co.  V.  DcVVitt,  i  Colo.  App.  419,  29 
Pac.  Rep.  524. 

A  consignee  cannot  recover  of  a  carrier 
for  his  loss  of  time  in  waiting  for  goods 
which  the  latter  has  unreasonably  delayed 
to  deliver.  Ingledew  v.  Northern  R.  Co.,  7 
Gray  (Mass.)  86. 

Where  the  owner  of  goods  sues  a  carrier 
for  a  delay  in  transportation,  he  cannot  re- 
cover for  the  time  and  expense  of  a  team 
and  driver  while  waiting  at  the  place  of 
destination  for  the  arrival  of  the  goods,  un- 
less the  carrier,  at  the  time  of  shipment,  had 
notice  that  a  team  would  be  waiting  to  re- 
ceive the  goods.  Briggs  v.  New  York  C.  R. 
Co.,  2%  Barb.  {N.  F.)  5:5. 

787.  Fixing  penalty  for  delay  by 
contract.— A  contract  of  shipment  pro- 
vided for  a  certain  freight  rate,  with  a  con- 
dition that  if  the  goods  were  not  delivered 
in  ten  days  the  carrier  would  remit  five 
cents  from  every  hundred  pounds  for  every 
day  exceeding  that  time.  Held,  that  the 
contract  must  be  taken  as  providing  dam- 
ages only  for  a  temporary  delay,  such  as 
would  be  limited  to  the  amount  of  the 
freight  charges,  and  not  for  a  failure  to  per- 
form the  contract,  where  the  damages  ex- 
ceeded the  charges.  Nudd  v.  Wells,  1 1 
Wis.  407.— Disapproving  Collins  v.  Al- 
bany &  S.  R.  Co.,  12  Barb.  (N.  Y.)  492; 
Clapp  V.  Hudson  River  R.  Co.,  19  Barb. 
(N.  Y.)  461.  Following  Thomas  v.  Wo- 
mack,  13  Tex.  580;  Lambert  v.  Craig,  12 
Pick.  (Mass.)  199;  George  t/.  Law,  i  Cal.  363. 

788.  Wliere  goods  are  delayed  by 
sending  to  wrong  place.  —  The  meas- 
ure of  damages  against  a  carrier  for  deliver- 
ing freight  at  a  wrong  destination  is  the 
freight  charges  from  the  wrong  destination 
to  the  proper  destination  and  the  difference 
in  the  market  price  between  the  date  at 
which  the  goods  should  have  arrived  at  the 
last  place,  had  they  arrived  there  on  time, 
and  the  day  they  actually  did  get  there. 
Monteith  v.  Merchants'  D.  Of  T.  Co.,  i  Ont. 
47- 

789.  Xominal  damages.*— Where  a 
railway  company  is  guilty  of  negligent  de- 
lay in  delivering  bales  of  rags  received  by  it 
for  carriage,  the  owner  is  entitled  only  to 
nominal  damages  if,  owing  to  the  rag.-,  liav- 

*  See  also  ante,  764. 
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ing  been  packed  wliile  wet,  ihey  are  found 
useless  for  any  purpose  when  received  at 
their  destination,  whereas  if  they  had  been 
packed  dry  no  loss  would  have  been  sus- 
tained. Baldwin  v.  London,  C  &*  I).  A'. 
Co.,  L.  A'.  9  (J.  B.  D.  582. 

700.  AMHeMMin^  tulUitioual  <luiii>i{;eM 
where  uppeal  Is  taken  for  delay.— 
Damages  will  be  refused  on  appeal  with 
hesitation,  on  the  ground  that  the  case  was 
brought  up  for  delay  only,  where  the  ques- 
tion of  the  result  of  the  receipt  by  the  ship- 
per's agent  of  some  of  the  goods  on  arriving 
at  their  destination  contains  some  merit. 
Georgia  R.  Co.  v.  Cole,  68  Ga.  623. 

791.  Suffleieiicy  ofevideiiec  wliere 
loss  by  <lelay  Is  charged.— To  recover 
of  a  common  carrier  damages  for  mere  delay 
in  performing  the  contract  of  carriage,  the 
value  of  such  goods  at  the  place  of  destina- 
tion when  they  ought  to  have  arrived  should 
appear,  and  also  their  value  when  they  did 
arrive;  the  difference  between  these  values 
being  generally  the  measure  of  damages. 
And  to  show  when  they  ought  to  have  ar- 
rived, the  contract  being  silent,  it  should 
appear  what  length  of  time  was  usually  re- 
quired or  was  reasonably  necessary  to  eflfect 
the  transit.  Atlanta  &^  IV.  P.  R.  Co.  v. 
Texas  Grate  Co.,  4.0  Am.  Sr^Eng.  R.  Cas.  130. 
81  Ga.  602,  9  J>.  E.  Rep.  600.  Livingston 
v.  New  York  C.  &^  H.  R.  R.  Co.,  5  Hun 
(A'.  Y.)  562. 

In  an  action  against  a  carrier,  when  un- 
reasonable delay  is  complained  of  and  the 
loss  of  a  market  is  claimed,  it  is  not  suffi- 
cient for  the  plaintiff  to  prove  delay,  and 
also  a  damage,  when  it  appears  from  his 
proofs  that  there  was  other  delay  not 
chargeable  to  the  defendant ;  but  some 
damage  must  be  traced  to  the  delay  for 
which  the  defendant  was  in  fault.  Detroit 
<Sm  B.  C.  R.  Co.  V.  MeKenzie,  9  Am.  &•  Eiig. 
R.  Cas.  15,  43  Mie/i.  609,  5  .V.  IV.  Rep. 
103 1. 

In  a  suit  against  a  railroad  for  delay  in 
transportation  of  grain,  where  plaintiff  has 
proved  the  market  price  of  grain  at  the 
point  to  which  it  was  consigned  at  the  time 
when,  if  there  had  been  no  unreasonable 
delay,  it  would  have  arrived,  it  is  competent 
for  defendant  to  prove  that  plaintiff  sold 
grain  at  that  point,  during  the  time  the 
grain  was  actually  arriving  there,  at  a  cer- 
tain price,  as  a  fact  tending  to  establish  the 
market  price  at  that  place  at  that  time. 
/llinois  C.  R.  Co.  v.  CoM,  72  ///.  148. 


792.  When  interest  allowable.* — 

The  measure  <  f  dai  lages  for  unreasonable 
delay  in  the  deii-'cy  of  goods  is  the  differ- 
ence between  their  market  value  when  they 
should  have  arrived  and  tlieir  actual  value 
when  they  arrived,  with  interest  from  the 
former  date,  less  the  freight.  East  Tenii., 
V.  &•  G.  R.  Co.  v.  Johnson,  85  Ga.  ^<)7,  1 1  5, 
E.  Rep.  809. 

The  common  carrier  owes  indemnity  to 
the  shipper  of  goods  for  delay  in  the  trans- 
portation ;  and  legal  interest  upon  the  price 
of  the  goods  during  the  period  of  the  delay 
may  be  recovered,  as  the  measure  of  sucli 
indemnity.  Mitrrell'v.  Dixey,  14  La.  Ann. 
296. 

793.  For  a  failure  to  carry— Ex- 
emplary damages,  f— For  the  breach  of 
a  contract  to  receive,  transport,  and  deliver 
grain,  the  measure  of  damages  to  be  re- 
covered against  the  carrier  is  the  difference 
between  the  price  of  the  grain  fixed  by 
plaintiff's  contract  of  sale  and  its  value  at 
the  place  where  it  was  offered  for  transpor- 
tation, less  the  freight  to  destination.  If 
the  shipper's  interest  is  simply  a  contract  of 
purchase,  the  measure  of  damages  is  the 
difference  between  the  contract  price  of 
purchase  and  the  contract  price  of  sale,  less 
the  cost  of  freight  between  the  places  wliere 
the  contracts  were  made.  C066  v.  Illinois 
C.  R.  Co.,  38  Lma  601. 

In  a  failure  by  a  railroad  to  carry  plank 
for  a  road  from  one  station  to  another,  the 
measure  of  damages  is  the  difference  of  the 
value  of  the  plank  at  shipping  and  deliver- 
ing stations,  less  cost  of  transjjortiition, 
provided  such  lumber  could  be  obtained  at 
the  latter  station,  with  compensation  for  the 
delay,  but  not  increased  expense  of  putting 
the  plank  down.  Pennsylvania  R.  Co.  v. 
Titusville  &*  P.  P.  Road' Co.,  71  Pa.  St.  350. 

Where  a  railroad  company  is  sued  for 
refusing  to  carry  goods,  a  charge  to  the 
jury  that  "  Wherever  an  act  is  done  by  de- 
fendant, and  he  is  sued  for  it,  and  the  jury 
think  that  he  has  been  trying  honestly  to 
carry  out  his  rights,  without  interfering 
with  the  rights  of  others,  maliciously,  wil- 
fully, or  otherwise,  then  the  jury  should 
coniine  themselves  to  actual  damages;  but 
wherever  there  has  been  any  ill-will,  or  wil- 
ful disregard  of  the  rights  of  another,  then 
the  jury   is  at   liberty  to  give  exemplary 

*  See  also  aw/^,  148. 
t  See  also  ante,  47. 


•-  n 


uou 


CARRIAGE   OF   MERCHANDISE,  71)4-700. 


?;  s 


damages,"  is  correct.  Avinger  v.  South 
Carolina  R,  Co.,  35  Am.  &*  Eng.  R.  Cas, 
519,  29  So.  Car.  265,  7  i'.  A^  AV/.  493. 

Where  a  railway  company  fails  to  provide 
cars  of  a  particular  description  for  the  ship- 
ment of  hay  at  a  specified  rate  per  car,  as  it 
has  agreed,  losses  sustained  by  the  owner 
of  the  hay,  who,  after  shipping  some  in 
ordinary  cars,  keeps  the  remainder  for  some 
time  and  after  notice  to  the  company  sells 
it  under  cost  price,  is  not  directly  attrib- 
utable to  the  breacii  of  the  company's  con- 
tract, and  is  not  a  loss  for  which  the  com- 
pany is  liable.  In  sucli  case,  the  only 
damages  which  can  be  recovered  is  in 
respect  of  the  hay  actually  delivered  and 
conveyed  in  the  smaller  cars,  whereby  the 
cost  of  carriage  was  increased.  Irvine  v. 
Midland  G.  IV.  R.  Co.,  6  fr.  L.  R.  55. 

c.  Where  Goods  Have  No  Fixed  Market 
Value. 

704.  Generally. — The  measure  of  dam- 
a<;es  for  the  loss  of  goods  is  tlieir  fair  mar- 
ket value  at  the  point  of  destination,  with 
legal  interest  thereon  from  the  date  when 
they  sliould  have  been  delivered.  The  rule 
does  not  apply  where  the  goods  are  old. 
In  such  case  the  particular  value  of  the 
goods  to  the  owner  forms  the  measure  of 
damages.  (Jul/,  C.  ^S^»  S.  F.  R.  Co.  v.  Clark, 
18  Am.  &•  Kng.  R.  Cas.  628,  2  Tex.  App. 
(Civ.  6a5.)4S9. — Quoting  International  & 
G.  N.  R.  Co.  V.  Nicholson,  61  Tex.  550,  3 
Tex.  Law  Rev.  334. 

Wliere  an  article  has  not  been  the  sub'ect 
of  traffic  or  sale  at  or  near  the  place  ot  in- 
jury or  destruction,  and  it  consequently  has 
no  market  value  tliere,  evidence  is  admis- 
sible to  show  its  market  value  at  the  nearest 
points  at  which  it  would  have  a  market. 
Harris  v.  Panama  R.  Co.,  3  Bosw.  {N.  Y.)  7. 

7t>o.  Sccoiiil  -  hand  clothes  and 
household  articles.— In  case  of  the  loss 
of  goods  in  the  carrier's  hands,  the  general 
rule  is  that  the  measure  of  damage  is  the 
value  of  goods  at  the  pomt  of  destination, 
but  this  rule  does  not  apply  to  such  articles 
as  household  goods  and  wearing  apparel  in 
use.  Denver,  S.  P.  iS«»  P.  R.  Co.  v.  Frame, 
18  Am.  &>  Eng.  R.  Cas.  637,  6  Colo.  382. 

In  a  suit  for  damages  against  a  common 
carrier  for  the  loss  of  second-hand  clothing 
belonging  to  the  plaintiflf,  table  furniture, 
and  the  like,  having  no  special  marketable 
value,  and  which  were  useful  chiefly  to  tlie 
owner,  it  would  seem  that  the  measure  of 


damages  would  be,  not  their  loss  at  tiie 
place  of  intended  delivery,  but  the  value  of 
such  things  to  their  owner;  not  a  price 
suggested  by  his  partiality  for  them,  nor 
yet  what  he  could  sell  them  for,  but  the 
actual  loss  in  money  he  would  sustain  by 
being  deprived  of  such  articles  of  domestic 
use.  International  Sf'  G.  N.  R,  Co.  v.  Nich- 
olson, 21  Am.  &>  Eng,  R.  Cas.  122,  61  Tex. 
550.  Gul/,  C.  »S-  S.  F.  R.  Co.  V.  Clarjt,  2 
Tex.  App.  {Civ.  Cas.)  459.— Quoting  Inter- 
national &  G.  N.  R.  Co.  V.  Nicholson,  61 
Tex.  550;  Missouri  Pac.  R.  Co.  v.  Hewett,  2 
Tex.  App.  (Civ.  Cas.)  205. 

In  such  cases  it  is  only  when  the  freight 
money  has  not  been  actually  paid  that  the 
amount  of  it  is  to  be  deducted  in  estimating 
damages.  When  no  sum  was  alleged  or 
proved  by  the  shipper,  and  no  amount  was 
specified  in  the  bill  of  lading,  it  was  not 
error  in  failing  to  charge  on  the  subject. 
International  &*  G.  A'.  R.  Co.  v.  Nicholson, 
21  Am.  &•  Eng.  R.  Cas.  122,  61  Ttu.  550. 

In  an  action  against  a  railroad  company 
to  recover  damages  for  household  goods 
shipped  and  lost  by  the  carrier,  plaintiff 
claimed,  among  other  things,  $50  rental 
value  of  a  sewing-machine  which  was  lost 
among  the  goods.  Held,  that  he  could  not 
recover,  where  the  action  was  for  goods  lost, 
for  a  rental  value,  the  true  measure  of  dam- 
ages being  the  actual  value  of  the  machine, 
Missouri  Pac.  R.  Co.  v.  Hewett,  2  Tex.  App. 
(Civ.  Cas.)  205. 

The  measure  of  damage  for  delay  in  the 
transportation  and  delivery  of  goods  by  a 
carrier,  where  the  goods  are  not  intended  for 
the  market,  but,  like  household  goods,  are 
intended  to  serve  some  specific  purpose  of 
the  owner,  is  ordinarily  the  rental  value  of 
the  goods  during  the  delay,  with  legal  in- 
terest thereon  from  the  time  when  the 
goods  should  have  been  delivered ;  but 
where  the  goods  consist  of  wearing  apparel 
and  other  household  articles  which  cannot 
be  said  to  have  any  rental  value,  the  meas- 
ure of  damage  is  the  value  of  the  goods 
during  the  time  of  the  delay,  excluding 
therefrom  any  remote,  speculative,  and  un- 
certain damages.  Broavn  v.  Adams,  3  Tex, 
App.  (Civ.  Cas.)  462. 

790.  Museum  collection.— The  meas- 
ure of  damages  for  the  injury  to  a  museum 
would  be  the  market  value  of  the  specimens 
destroyed  and  the  difference  in  value  of 
those  injured  just  before  and  just  after  the 
injury ;  and  if  there  was  no  market  value  at 
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the  place  where  the  railway  received  them, 
tiien  their  market  value  at  tiic  nearest 
point  where  they  had  a  market  value 
should  be  siiovvn.  The  damage  cannot  be 
estimated  by  the  time  it  took  th  '  owner  to 
collect  them  and  the  value  of  !.is  time. 
Yoakum  v.  Dunn,  i  Tex,  Civ.  /'//.  524,  2 1 
S.  IV.  Rt'p.  411. 

A  charge  that  "  If  you  find  that  by  rea- 
son of  the  total  or  partial  loss  of  some  of 
the  articles  belonging  to  the  collection  or 
museum  the  whole  collection  is  depreciated 
in  value  and  rendered  unfit  for  profitable 
exhibition,  you  will  consider  such  incidents 
and  results  for  the  purpose  of  determining 
the  actual  damage  you  find  the  plaintifl  has 
sustained,"  was  error.  Such  depreciation 
could  only  result  from  a  general  lessening 
of  interest  in  the  museum  by  reason  of  the 
loss  of  certain  specimens,  and  as  an  clement 
of  damage  it  is  too  uncertain  and  specu- 
lative. Yoakum  v.  Dunn,  i  Tex.  Civ.  App, 
524,  2\  S.   W.  Rep.  411. 

71)7.  Family  portraits.— Where  a  car- 
rier is  sued  for  the  loss  of  a  portrait  of 
plaintiff's  father,  the  actual  value  of  the 
portrait  to  plaintiff  is  the  measure  of  dam- 
ages; and  it  is  competent  for  him  to  prove 
that  he  has  no  other  portrait  of  his  father. 
Green  v.  Boston  &*  L.  R.  Co.,  128  Mass.  221, 
35  Am.  Rep.  370.  —  Distinguishku  in 
Mather  f.  American  Exp.  Co.,  138  Mass.  55, 
52  Am.  Rep.  258. 

In  a  suit  to  recover  damages  for  the  loss 
or  destruction  of  family  portraits  while  being 
carried,  which  have  no  market  value,  the 
jury  may  look  to  their  original  cost  and  to 
the  probable  cost  of  reproducing  and  re- 
placing the  same.  Houston  &>  T.  C.  R.  Co. 
V.  Burke,  9  Am.  &*  Eng.  R.  Cas.  59,  55  Tex. 
323,  40  Am.  Rep.  808. 

Plaintiff  sued  a  carrier  for  the  loss  of  a 
daguerreotype  picture  of  a  distinguished 
statesman.  Held,  that  it  was  competent  for 
plaintiff  to  prove,  on  the  question  of  dam- 
ages, that  copies  of  the  picture  were  in  de- 
mand and  that  orders  for  such  copies  had 
been  received,  as  tending  to  show  that  the 
picture  had  a  value  other  than  that  arising 
from  the  mere  pleasure  of  possessing  it; 
but  anticipated  profits  on  such  copies  are 
not  recoverable.  Bennett  v.  Drew,  3  Bosw. 
(A^.  Y.)  355. 

708.  Mental  anguish.— Damages  are 
not  recoverable  for  mental  anguish  and 
anxiety  caused  by  the  non-arrival  of  "  birds, 
animals,"  etc.,  shipped  for  exhibition  at  a 


fair.      Yoakum  v.  Dunn,  i   Tex.  Civ.  App. 
524,  21  S.  W.  Rep.  411, 

d.  Goods  Ordered  for  a  Special  Purpose. 

709.  Generally.*— Where  goods  are  not 
intended  for  sale  at  the  point  of  their  des- 
tination, but  are  intended  for  the  owner's 
own  personal  use,  the  carrier  is  not  responsi- 
ble or  liable  for  depreciation  in  market 
value  by  reason  of  delay,  but  in  the  absence 
of  special  circumstances  is  liable  only  for  the 
value  of  the  use  of  such  property  during 
the  delay.  St.  Louis,  I.  M.  <&*  S.  R.  Co.  v. 
Hindsman,  i  Tex.  App.  {Civ.  Cas.)  82. 

Where  the  goods  are  not  intended  for  sale 
in  the  market  of  destination,  but  to  serve 
some  specific  purpose  of  the  owner,  in  the 
absence  of  special  circumstances  making 
the  carrier  liable  for  special  loss,  or  the  ex- 
pense to  which  the  owner  is  put  by  the  com- 
pany's negligent  delay,  the  measure  of  <iam- 
ages  is  the  actual  inconvenience  of  the 
owner  in  being  deprived  of  the  use  of  his 
property  during  the  delay.  Gu/f,  C.  &^  S, 
F.  R.  Co.  V.  Maetse,  18  Am.  &•  Eng.  R.  Cas. 
613,  2  Tex.  App.  (Civ.  Cas.)  553. 

To  entitle  the  consignor  to  other  damages 
than  are  the  natural  consequence  of  the  de- 
lay, or  which  could  not  have  been  antici- 
pated by  the  parties  at  the  time  of  ship- 
ment, he  must  aver  them  in  his  petition, 
Gu//,  C.  (S-  S.  F.  R.  Co.  V.  Maetse,  18  Am.  &* 
Eng.  R.  Cas.  613,  2  Tex.  App.  {Civ.  Cas.)  553. 

800.  Carrier  not  liable  for  Hpeoial 
(laniat^es  except  upon  iiotiee. — Before 
a  con)mon  carrier  can  be  held  for  special 
damages  accruing  from  loss  or  injury  to 
goods  in  transit,  it  must  be  shown  that  such 
■special  damages  were  contemplated  by  him 
and  the  consignor  at  the  time  of  the  sliip- 
ment,  and  that  he,  the  carrier,  had  notice  of 
the  special  circumstances  leading  to  such 
damages  when  the  goods  were  received  for 
transportation.  Gray  v.  St.  Louis,  I.  M.  &* 
S.  R.  Co.,  54  Mo.  App.  666.  Rogan  v.  Wa- 
bash R.  Co.,  51  Mo.  App.  665.  Wabash,  St. 
L.  &>  P.  R.  Co.  v.  Lynch,  12  ///.  App.  365. 
Cobb  V.  Illinois  C.  R.  Co.,  38  Iowa  601.  Gal' 
veston,  H.  &•  H.  R.  Co.  v.  Bell,  2  Tex.  Un- 
rep.  Cas.  517. 

If  the  goods  delivered  to  a  carrier  for 
transportation  are  for  resale,  and  so  known 
to  him,  if  guilty  of  negligent  delay,  he  is 

•Special  injuries  caused  by  failure  to  deliver 
goods,  see  note,  18   Am.  &  Eng.  R.  Cas.  617. 

Special  damages  occasioned  by  loss  or  delay, 
see  note,  16  Am.  &  Eng.  R.  Cas.  258. 
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chargeable  with  the  enhanced  price,  at  the 
pliicu  of  delivery,  less  his  charges  of  freight. 
When  not  for  sale,  but  to  serve  a  special 
purpose  in  business,  this  rule  often  would 
be  not  adequate  to  deieiniine  damages. 
Vickshurg  i3««  M.  R.  Co.  v.  Ra^uiale,  46 
i1//,vv.  458,  I  Am.  Ry.  Rep.  407. 

Where  the  special  circiinisiances  under 
which  the  contract  was  actually  made  were 
not  communicated  to  the  carrier  wlio  made 
the  brcacii,  then  in  sucli  case  the  measure 
of  damage  is  the  amount  of  injury  which 
would  generally  arise  from  such  breach. 
Patific  Exp.  Co.  V.  Darnell,  62  J'e.v.  639. 

Where  projierty  is  shipped,  as  a  rule  the 
measure  of  damage  for  a  delay  is  the  diiler- 
ence  between  the  market  value  of  tin:  prop- 
erty when  it  sh<juld  have  arrived  and  tlie 
market  value  when  it  did  arrive  ;  but  if  the 
company  has  notice  at  tlie  time  of  the  ship- 
ment of  special  reasons  why  it  is  necessary 
to  hasten  the  shipment,  then  the  measure  of 
damages  for  a  delay  is  for  whatever  loss  the 
owner  has  suffered  thereby.  Houston  Qr^  T, 
C.  R.  Co.  v.  /Aar.f .  2  Te.v.  Unrep.  Cus.  544. 
In  cases  of  ordinary  shipment  of  goods  to 
a  merchant  of  the  kind  in  which  he  deals, 
when  there  is  no  fact  shown  that  would  put 
the  carrier  upon  notice  of  the  fact  that 
the  goods  were  designed  for  a  special  pur- 
pose other  than  is  inferred  from  such  char- 
acter of  shipments,  the  measure  of  damages 
for  delay  in  the  delivery  is  the  difference  in 
the  value  of  the  goods  at  the  time  they 
should  have  arrived  and  at  the  time  they 
did  arrive.  It  was  error  to  allow  rents  for 
delayed  machinery,  delayed  under  such  cir- 
cumstances. Gulf,  C.  &*  S.  F.  R.  Co.  v. 
Pettit,  3  Tex.  Civ.  App.  588,  22  S.  IV.  Rep. 
761.  Galveston,  H.  &'  5.  A.  R.  Co.  v.  Pi^at- 
soti,  I   Tex.  App.  {Civ.  Cas.)  465. 

801.  Maciiiiicryfur  iiiiiiiiilactiiriiit; 
purposes.— Ordinarilythe  measure  of  dam- 
ages for  the  loss  of  the  use  of  machinery 
through  the  negligence  of  the  carrier  is  the 
value  of  the  use  of  the  machinery  to  the 
owner  during  the  time  he  is  deprived  of 
such  use;  but  where  the  carrier  is  notified 
of  the  purpose  for  which  it  is  designed, 
other  items  of  damage  may  be  included, 
such  as  the  pay  of  idle  hands,  etc.  Priestly 
V.  Northern  I.  <S-  C.  R.  Co.,  26  ///.  206.— 
Distinguishing  Sangamon  &  M.  R.  Co.  v. 
Henry,  14  111.  156. 

Where  a  carrier  delays  a  steam-boll<  r 
which  is  intended  to  be  used  in  a  nUl  .or 
the  sawing  of  lumber,  future  profits  'Icrived 


from  the  use  of  the  mill  during  the  delay, 
which  are  but  speculative,  are  not  rtcover- 
able  as  part  of  the  damages.  V'icksburg  &- 
A/.  R.  Co.  V.  Ra^st/ale,  46  A/iss.  458,  1  Am, 
Ry.  Rip.  407.  — FoLL(JWi;ij  in  New  Orleans, 
J.  \'  (i,  N.  K.  Co.  V.  Kchols,  54  .Miss.  264. 

Wliere  a  railroad  failed  to  deliver  in  a 
reas(jnable  time  a  boiler  constructed  for  a 
steam  .saw-mill,  the  measure  of  damages 
would  be  the  act'ial  expenses  incurred,  as 
well  as  the  reascjuable  lime  and  trouble  in 
traveling  to  ascertain  what  had  become  of 
the  boiler,  and  the  expense  incurred  in 
preparations  for  conneciing  the  boiler  with 
the  fixtures  and  machinery  of  the  saw-mill, 
and  interest  on  the  value  (jf  the  jiroperty 
during  the  time  of  detention  ;  i)ut  the  |)rol"its 
wliicli  might  have  been  realized  had  the 
boiler  reached  its  destination  at  the  proper 
time  are  not  pro|)er  and  reasonable  charges, 
and  should  not  be  allowed.  Alajor  v.  Cin- 
cinnati, 11.  Or'  I).  R.  Co.,  1  Disney  {Ohio)  23. 

Where  the  rental  v. due  of  property  is  the 
measure  of  damage  f(jr  a  delay  in  carrying 
it,  it  should  be  fixed  with  reference  to  the 
circumstances  of  the  case.  So  where  a  rail- 
road company  is  sued  for  a  delay  in  snip- 
ping a  cotton-gin,  in  estimating  the  rental 
value  during  the  delay  it  was  proper  to 
take  into  consideration  the  fact  that  there 
was  an  adjacent  gin  ;  that  it  was  the  season 
of  the  year  for  ginning  cotton ;  the  prox- 
imity or  remoteness  of  other  gins ;  the 
am<junt  of  cotton  which  would  probably 
have  been  taken  to  plaintiff's  gin,  and  such 
other  facts  as  would  assist  in  ascertaining 
the  reasonable  rental  value  of  the  gin. 
Gulf,  C.  (3^  S.  F.  R.  Co.  V.  Mactze,  18  Am. 
&>  Kni;.  R.  Cas,  613,  2  Tex.  App,  (Civ.  Cas.) 

553. 

No  special  damages  can  be  recovered 
from  a  railroad  for  breaking  a  newspaper 
folding  machine  whde  being  carried  as 
freight,  where  the  special  damages  are  not 
alleged  in  the  complaint.  In  such  case  the 
damages  are  limited  to  the  difference  be- 
tween tlie  value  of  the  machine  at  the  place 
of  delivery,  without  delay  and  in  good  con- 
dition, and  its  value  when  delivered  in  its 
damaged  condition,  not  including  anything 
for  repairs.  A/issouri  Pac.  R.  Co.  v.  Breed- 
ing, 4  Tex.  App.  {Civ.  Cas.)  217,  16  5.  W. 
Rep.  184. 

Where  a  machine  is  so  damaged  while  in 
the  carrier's  hands  as  to  render  the  cost  of 
repairing  it  equal  to  or  greater  than  the 
cost  of  a  new  one,  the  owner  may  recover 
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its  full  value,  with  interest,  from  the  time 
that  ii  should  have  been  delivered,  and 
charges,  if  they  have  been  paid  ;  but  he  can- 
not recover  daina^as  resulting  from  a  loss 
of  tiie  use  of  the  machine  where  it  does  not 
appear  that  the  carrier  had  any  notice  of 
the  contemplated  use.  J'/iowas,  Jl.  *!»>•  H'. 
A//X.  f-'^-  V.  ll'nl>its/t,  St.  1..  &*  /'.  A'.  Ci;.,  62 
\Vis.  642,  22  i\\  II'.  Kip.  "i-zi,  51  Am.  K,p, 
715. — Ulsi'lN'dUl.slllNti  Urown  v.  Chicago, 
M.  &  St.  1'.  K.  Co.,  54  Wis.  342.  Exi'L.MN- 
im;  Hrayton  v.  Chase,  3  Wis.  456. 

Where  a  part  of  certain  machinery  was 
C(jnsigned  to  the  defendant  as  the  |)laintilT's 
agent,  to  be  forwarded  t  j  him,  and  the  de- 
fendant negligently  detained  it,  whereby 
the  wlujle  machinery  was  ke|)t  idle— /'<.'/</, 
that  the  me.isure  of  damages  was  not  what 
might  have  been  made  by  tiie  machinery 
during  the  time  it  was  idle,  but  the  legal 
inteiest  on  the  capital  invested,  the  price  of 
tlie  hire  of  tlie  hands  necessarily  unem- 
ployed during  the  time,  the  cost  of  sending 
for  the  missing  macliincry,  and  all  other 
dimages  that  resulted  necessarily  from  the 
<lefendant's  negligence.  I'oarU  v.  Atlantic 
<j-  A'.  C.  R.  Co.,  ^  Jones  (N.  Car.)  235. 

Fart  of  a  printing-press  was  lost  while  in 
tiie  carrier's  hands.  The  carrier  had  notice 
(jf  the  use  for  which  the  press  was  intended, 
and  contracted  to  carry  and  deliver  it  within 
a  specilied  time.  //<■/(/,  that  the  owner  might 
recover  any  direct  and  necessary  damages 
resulting  from  a  loss  of  the  use  of  the  press 
beyond  the  specified  time,  including  the 
wages  of  men  hired  and  the  cost  of  at- 
tempting to  rec<jver  the  part  lost,  and  the 
Cost  of  replacing  it.  Cincinnati  Chronicle 
Co.  V.  Wliite  Line  C.  Transit  Co.,  i  Cin. 
Si//>er.  Ct.  300. 

In  an  aciicjn  against  a  railway  for  dam- 
ages occasioned  by  the  non-delivery  of  cer- 
tain machinery,  it  appeared  that  no  notice 
had  been  given  at  the  time  of  the  contract 
to  defendants  of  the  necessity  for  a  prompt 
delivery  of  the  machinery,  nor  of  the  use  it 
was  to  be  put  to.  f/eltl,  that  plaintiffs  coidd 
only  recover  the  value  of  the  missing  article, 
and  were  not  entitled  to  the  loss  of  profits 
arising  from  its  non-delivery,  or  the  wages 
of  certain  workmen  employed  upon  tlie 
building  in  winch  the  machinery  was  to  be 
used.  Ruthien  Woolen  Mft:^.  Co.  v.  Great 
Western  R.  Co.,  18  i/.  C.  C.  P.  316. 

80ii.  Fruit  trees  for  delivery  to 
IHirchasers.— A  railway  company  will  be 
liable  for  any  loss  that  a  party  sustains  who 


has  ordered  fruit  trees  which  arctobcdc* 
livered  to  purchasers,  but  which  they  refuse 
to  take  by  not  receiving  them  in  time,  where 
the  company's  agent  at  the  time  of  ship- 
ment was  notified  of  the  purposes  of  the 
shipment,  and  that  the  purchasers  would 
not  receive  them  unless  delivered  by  a  cer- 
tain tiate.  Texas  i}f  /'.  /'.  Co.  v.  Talley,  2 
Tex.  App.  (Civ.  Cas.)  671. 

Hy  reason  of  a  <lelay  in  carrying  fruit 
trees  which  plaintill  had  contracteil  to  de- 
liver to  customris  on  a  certain  day,  they 
refused  to  rc'cive  tlieni.  J/elil,  in  an  action 
against  the  carrier,  that  plaintilT's  loss, occa- 
sioned by  the  failure  of  the  j)arties  to  receive 
the  trees,  could  not  be  recovered  where  the 
declaration  did  not  set  out  thu  ontract  of 
sale,  and  made  no  claim  f(jr  special  damages, 
and  where  it  appeared  that  the  carrier  did 
not  know  that  the  trees  were  to  be  delivered 
to  customers  on  a  certain  day.  Watias/i, 
St.  L.  C^  P.  A'.  Co.\.  Lynch,  12  ///. .///.  365. 

80:i.  Itiiihliii);  iiiaterial. — A  building 
contractf^r  wlio  employs  a  number  of  work- 
men cannot  recover  from  a  railroad  com- 
pany the  aiiKJunt  (jf  their  wages  as  damages 
for  the  time  that  they  are  kept  idle  by  rea- 
son of  the  company  failing  to  promptly 
carry  rind  deliver  building  material,  unless 
the  company  has  knowledge  of  the  situation 
of  the  party  and  the  purjiose  for  which  the 
material  is  desired.  Ligon  v.  Missouri  Pac. 
R.  Co.,  3  Tex.  App,  {Civ.  Cas.)  17. 

Notice  by  a  builder  to  the  agent  of  a  rail- 
road company,  four  days  after  building 
material  is  ordered,  of  the  importance  to 
liim  of  its  immediate  delivery,  will  not 
make  the  company  liable  to  the  builder  for 
the  wages  of  men  wIkj  were  kept  idle  by  a 
failure  of  the  railroad  to  promptly  carry  the 
material,  in  the  absence  of  fraud  or  gross 
negligence.  To  be  available  the  company 
must  have  had  knowledge  of  the  situati(jn 
of  the  parly  and  the  purpo.se  for  which  the 
material  was  desired  at  tlie  time  of  entering 
into  the  contract  of  shipment.  Litton  v. 
Missouri  J'ac.  R.  ''0.,  3  Tex,  App.  (Civ. 
Cas.)  17. 

804.  Fuel  or  material  used  in 
niaiiiitacturiiiK'.—  Evidence  of  lo.ss  of 
profits  by  the  necessary  suspension  of  iron 
works,  in  consequence  of  tiie  failure  of  a 
common  carrier  to  deliver  coal  according  to 
contract,  is  inadmissible  in  an  action  against 
said  carrier  for  a  failure  to  transport  and 
deliver  under  his  contract.  Cooper  v. 
Young,  22  Ga.  269. 
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In  an  action  for  delay  in  the  delivery  of 
cotton,  whereby  a  mill  was  compelled  to 
shut  down  for  want  of  cotton  to  go  on 
with,  the  plaintiffs  were  not  allowed  the 
amount  of  wages  paid  during  the  time  the 
mill  was  at  a  standstill  and  the  profits  lost, 
as  damages,  since  the  stoppage  of  the  mill 
did  not  arise  entirely  from  the  non-delivery 
of  the  cotton,  but  arose  partly  from  that  and 
pnrtly  from  the  plaintiffs  having  no  cotton 
to  go  on  with.  Gee  v.  Lancasliire  (S>»  Y.  R. 
Co.,  6  H.  &•  N.  21 1,  30  L.  J.  Ex.  11,9  W. 
R.  103,  3  L.  T.  328.— Not  followed  in 
Conybeare  v.  Parries,  L.  R.  5  Ex.  16,  39  L. 
J.  Ex.  26,  21  L.  T.  497. 

805.  Commercial  traveler's  sam- 
p]<>!S. — Where  the  company  is  not  notified 
of  the  object  for  which  goods  are  sent  to  a 
traveling  salesman,  in  case  of  delay  owing 
to  whicii  the  salesman  does  not  receive  the 
goods,  the  shipper  cannot  recover  for  loss 
of  profits  which  he  would  have  derived 
from  the  sale  of  such  goods  at  the  place  to 
which  they  were  sent.  Great  IVestern  R. 
Co.  v.  Rcdmayne,  L.  R.  i  C.  P.  329,  1 2  Jiir. 
N.  S.  692,  35  L.  J.  C.  P.  123,  14  W.  R.  206, 
\  H.&-  R.  97. 

The  fact  that  commercial  traveler's  sam- 
ples sent  by  freight  are  placed  in  a  box 
labeled  "  traveler's  goods "  does  not  give 
notice  to  the  railway  company  of  the  pur- 
pose for  which  the  goods  are  sent,  so  as  to 
affect  it  with  special  notice  of  the  fact  that 
the  traveler  is  under  expense  while  wait- 
ing for  such  samples,  so  as  to  make  partic- 
ular damages  recoverable  against  it.  Candy 
V.  Midland  R.  Co.,  38  L.  T.  226. 

A  parcel  of  samples  was  delivered  to  a 
railway  company  to  be  forwarded  to  the 
plaintiffs.  By  the  negligence  of  the  de- 
fendants, who  had  notice  that  the  parcel 
contained  samples,  it  was  delayed  on  the 
way  until  the  season  at  which  the  samples 
could  be  used  for  procuring  orders  had 
elapsed,  and  they  had  in  consequence  be- 
come valueless.  The  plaintiffs  could  not 
have  procured  similar  samples  in  the  mar- 
ket. In  an  action  for  the  non-delivery  in  a 
reasonable  time — held,  that  the  plaintiffs 
were  entitled  to  recover  as  damages  the 
value  to  them  of  the  samples  at  the  time 
when  they  should  have  been  delivered. 
Schulze  V.  Great  Eastern  R.  Co.,  30  Am.  &» 
Eng.  R.  Cas.  134,  19  Q-  B.  D.  30,  56  L.  J. 
Q.  B.  442,  5  Ry.  &•  C.  T.  Cas.  vii.— Apply- 
ing Wilson  V.  Lancashire  &  Y.  R.  Co.,  9  C. 
B.  N.  S.  632. 


800.  Show  goods.  —  Where  a  man 
whose  business  it  is  to  attend  agricultural 
shows  and  make  a  profit  thereby  ships 
goods  necessary  to  his  business  and  they  are 
delayed,  the  profit  which  would  have  been 
made  at  a  particular  show  is  not  too  specu- 
lative to  form  the  subject  of  damages. 
Simpson  v.  London  &*  N,  IV.  R.  Co. ,  45  L. 
J.  Q.  B.  D.  182,  L.  R.  I  Q.  B.  D.  274,  24 
W.  R.  294,  33  L.  T.  805.— Approved  and 
DISTINGUISHED  IN  Candy  V.  M'dlanr'  R. 
Co.,  38  L.  T.  226. 

Where  a  railway  company  is  aware  of  a 
shipper's  purpose  to  exhibit  samples  of  his 
goods  at  an  agricultural  show,  and  it  fails 
to  deliver'  the  goods  until  the  show  is  over, 
the  damages  recoverable  may  include  a  sum 
for  loss  of  time  and  profit.  In  such  case  no 
evidence  is  necessary  of  the  shipper's  pros- 
pect of  making  profit  at  the  particular  show 
in  question,  where  it  is  shown  that  he  usu- 
ally made  a  profit  out  of  his  exhibits.  /"'>«/)- 
son  V.  London  &*  N.  W.  R.  Co.,  L.  R.  i  Q. 
B.  D.  274.  45  L.  J.  Q.  B.  D.  182,  24  W.  R. 
294,  33  L.  T.  805.— Approved  and  distin- 
guished IN  Candy  v.  Midland  R.  Co.,  38  L. 
T.  226. 

A  label  reading  "  W.  H.  Moore  &  Co., 
Stand  23,  Show  ground,  Litchfield,  Stafford- 
shire, van  train,"  is  sufficient  notice  to  a 
railway  company  that  the  goods  so  marked 
were  being  sent  to  a  show,  and  if  the  de- 
livery of  such  goods  is  delayed  the  owner 
may  recover  damages  for  the  loss  of  profits 
and  expenses.  Jameson  v.  Midland R.  Co., 
50  L.  T.  426. 

807.  Mouey  sent  to  pa.y  life  insur- 
ance.— The  plaintiff's  intestate  delivered  to 
the  defendants'  agent  at  Castine  $24.90  to 
be  forwarded  to  Belfast  and  there  delivered 
to  one  Beale,  agent  of  the  Continental  Life 
Insurance  Company.  The  money  was  sent 
for  the  purpose  of  paying  the  intestate's 
semi-annual  premium  on  his  life  policy, 
which  would,  by  its  terms,  lapse  if  premium 
was  not  paid  on  or  before  eight  days  there- 
after; of  all  which  the  defendants'  agent 
had  notice,  but  failed  to  deliver  the  money. 
Held:  (i)  that  primarily  the  defendants 
would  be  liable  in  damages  for  the  net  value 
of  the  policy  on  the  day  it  lapsed,  both  parties 
having  presumably  contemplated  such  dam- 
ages from  knowledge  of  the  circumstances ; 
(2)  that  it  was  incumbent  upon  the  plain- 
tiff's intestate  to  use  ordinary  care  and  take 
all  reasonable  measures  within  his  knowl- 
edge and  power  to  reinstate  himself  with 
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the  insurance  company  or  to  reinsure,  and 
that  he  cannot  recover  damages  for  such  loss 
as  he  might  have  thus  prevented.  Grindle 
V.  Eastern  Exp.  Co.,  67  Me.  317. 

808.  Goods  inteiidud  to  compete 
for  prize  oil  exhibition. —  If  a  railway 
company  negligently  delays  the  transporta- 
tion of  a  model  of  a  machine  which  is  sent 
by  the  sliipper  to  compete  for  a  prize,  the 
proper  measure  of  damages  is  the  value  of 
labor  and  materials  used  in  making  the 
model,  and  not  the  chance  of  obtaining  the 
prize,  which  was  lost  by  the  delay.  Watson 
V.  Ambcrgate,  N.  &•  B.  R.  Co.,  1 5  Jur.  448. 

80$>.  Animals  for  breediiij;  pur- 
poses.—Plaintiff  sued  to  recover  for  in- 
juries to  a  jack  which  he  had  purchased 
for  stock-breeding  purposes,  and  which  he 
claimed  was  so  injured  while  in  tlie  carrier's 
ha  .ids  as  to  be  unfit  for  such  purposes. 
Held,  in  the  absence  of  evidence  that  i)lain- 
tiff  was  liable  in  special  damages  to  other 
parties  by  reason  of  a  failure  to  procure  a 
suitable  animal,  of  which  the  carrier  had 
notice,  the  measure  of  damages  would  be 
confined  to  a  fair  compensation  for  the  de- 
creased market  value  of  the  animal,  and 
could  not  extend  to  expected  profits  result- 
ing from  the  use  of  the  animal ;  but  it  ap- 
pearing that  the  contract  of  shipment  lim- 
ited the  damaeres  to  $100,  that  amount 
could  not  be  cv,eeded  in  any  event.  Chi- 
cago, n.  (S-  Q.  K.  Co.  V.  Hale,  2  ///.  App 
•SO.  
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Act  of  God  or  public  enemy,  and  vis  major  as 
a  defense  in  actions  against  carriers 
other  than  carriers  of  passeng^ers,  see 
Bills  of  Lading,  70  ;  Carriage  of  Live 
Stock,  13,  14;  Carriage  of  Merchan- 
dise, 12-20,  104,  289. 

Action  for  death  of  passenger,  contributory 
negligence  as  a  defense,  see  Death  by 
Wrongful  Act,  182-191. 

Arrest  of  passenger  at  instance  of  carrier, 
see  Arrkst,  ii. 

Arresting,  detaining,  and  searching  of  pas- 
sengers, see  Agency,  94. 

As  to  connecting  lines,  see  also  that  title. 

tickets  and  fares,  see  that  title. 

Assaults  by  one  passenger  upon  another,  see 
Assault,  9. 

—  upon  passengers,  see  Assault,  2-10. 

Authority  of  conductor  and  liability  of  the 
company  for  his  acts,  see  Conductors, 
1-15. 

By  ferry,  see  Ferries,  11, 
2  D.  R.  D.— 20. 


Care  required  from  the  carrier,  generally,  see 
Negligknce,  1-19. 

Carriage  of  mail  agents,  inspectors,  etc.,  see 
Carriage  of  Mails,  17,  18. 

slaves,  injuries  to  them,  and  unlawful 

transportation  of  slaves,  see  Carriage  of 
Slaves. 

Carrying  goods  on  passenger  trains,  see 
Carriage  of  Merchandise,  5. 

Children  as  passengers,  generally,  see  Chil- 
DKKN,  Injuries  to,  IJi,  14,  42. 

Compelling  physical  examination  of  injured 
passenger,  see  Physical  E.xamination. 

Contributory  negligence  of  injured  passen- 
ger, see  aiso  Electric  Railways,  {JO. 

Criminal  liability  for  failure  to  keep  ticket 
office  open,  see  Criminal  Law,  20. 

stop  at  stations,  see  Criminal 

Law.  22. 

traveling  without   paying;  fare,  see 

Criminal  Law,  44. 

Custodian  traveling  on  cattle-trains,  see 
Carriage  of  Live  Stock,  118-133. 

Damages  recoverable  for  wrongful  expulsion 
of  passengers,  see  Ejection  of  Passen- 
gers, 100-1 42. 

Doctrine  of  comparative  negligence  in  ac- 
tions for  injt  ries  to  passengers,  see  Com- 
parative Negligence,  7. 

Duties  and  liabilities  of  sleeping-car  com- 
panies to  passengers,  see  Sleeping-car 
Companies,  0-14. 

with  respect  to  children  on  train,  see 

Children,  Injukiksto,  13-19. 

Duty  of  carrier  towards  trespassers  on  train, 
see  Trespassers,  Injuries  to,  81-90. 

—  to  trespasser  not  same  as  duty  to  passen- 

ger, see  Trespassers,  Injuries  to,  24, 
83. 

—  towards  friends  and  relatives  seeing  pas- 

senger off,  see  Stations  and  Depots,  74. 

Effect  of  non-compliance  with  rules  by  pas- 
senger, see  Baggage.  11. 

Enforcement  of  quarantine  laws,  see  Quar- 
antine. 

Evidence  as  to  boarding  and  leaving  trains 
while  in  motion,  see  Evidence,  33. 

—  of  increased  precaution  after  accident,  see 

Evidence,  84-88. 
negligence  in  starting  train,  see   Evr- 

DENCE,  65. 

Excessive  damages  in  actions  for  personal 
injuries,  see  New  Trial,  28-86. 

—  fares,  overcharges,  see  Tickets  and  Fares, 

III. 

Fares  and  tickets  as  affected  by  the  Inter- 
state Commerce  Act,  see  Interstate 
Commerce.  87-91. 

Filing  and  publishing  passenger  schedules, 
see  IntePvState  Commerce,  139-141. 


II 
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Gambling  on  trains,  sec  Criminal  Law,  25. 

Getting  on  train  while  in  motion,  see  also 
■  Elkvated  Railways,  201. 

Improper  starting  of  train,  see  Agency,  lOO. 

In  private  cars—assumption  of  risks,  see 
Private  Cars,  1,  2. 

Inadequate  damages  in  actions  for  personal 
injuries,  see  New  Trial,  87-8S). 

Injuries  to  children  getting  off  train,  see 
Children,  Injuries  to.  lO,  40. 

on  train,  see  Children,  Injuries 

TO,  13,  45. 

— on  street  cars,  see  Children,  In- 
juries TO,  42-60. 

drovers  on  cattle-trains,  see  Carriage 

OF  Live  Stock,  125-133. 

passengers  at  bridges,  see  Bridges,  51. 

by  collision,  see  Collisions,  2-28. 

derailment  of  cars,  see  Derail- 
ment, 1-7. 

— reason  of  defects  in  culverts,  see 

Culverts,  19. 

— carried  on  Sunday,  see  Sunday,  4, 5. 

causing  death,  see  Death  by  Wrong- 
ful Act. 

on  cable  railways,  see  Cable  Rail- 
ways, 8-13. 

electric  cars,  see  Electric  Rail- 
ways, 25-31. 

sleepers,  see  Sleeping-car  Com- 
panies, 15-23. 

traveling  on  elevated  railways,  see 

Elevated  Railways,  190-215. 

Instructions  as  to  duty  of  carrier,  see  Appeal, 
etc.,  40. 

Liability  as  respects  baggage,  see  Baggage. 

—  for  assaults  upon  passengers,  see  Assault, 

ETC.,  2-4,  8-1 0. 

by  servants,  see  Agency,  90. 

false  imprisonment  of  passengers,  see 

False  Imprisonment. 
injury  to  passenger,  see  also  Tramways, 

O. 
at  stations,  see  also  Stations 

AND  Depots,  V. 

by  strikers,  see  Strikes,  4. 

within  city  limits,  see  Streets 

AND  Highways,  VI. 
tortious  acts  by  servants  of  company, 

see  Agency,  94-98. 

—  of  carrier  for  loss  of  passenger's  property 

or  money,    see  Sleeping-car  Companies, 
24-35. 

—  —  company  to  suit  for  malicious  prosecu- 

tion, see  Malicious  Prosecution,  3-10. 

when  passenger  is  robbed,  see  Bag- 
gage, 85. 

lessee  company  for  injuries  to  passen- 
gers, see  Leases,  etc.,  G1. 

lessor  company  for  injuries  to  passen- 
gers, see  Leases,  etc.,  43. 


railroad  company  as  to  passengers  in 

sleepers,  see  Sleeping-car  Companies, 
30-38. 

street-railway  companies  for  injury  to 

passengers,  see  Sirkei  Railways,  IX. 

Libel  in  admiralty  for  death  of  passenger, 
see  Admiralty,  3. 

License  to  sell  lunch  on  trains,  see  License, 
13. 

Lien  upon  baggage  for  fare,  see  Baggage, 
91-94. 

Limitations  of  actions  against  the  carrier. 
see  Limitatio.ns  of  Actions,  38,  39. 

Measure  of  damages  for  injuries  to  passen- 
gers, see  Damages,  07-74. 

Mileage,  excursion,  and  commutation  tickets, 
see  Interstate  Commerce,  177-184. 

On  construction  train,  see  Conductor,  3. 

—  free  passes,  see  Passes. 

—  land-grant  railroads,  see  Land-grant  Rail- 

roads, O,  7. 

—  Sunday,  see  Sunday,  5. 

Opinions  of  passengers  as  to  speed  of  train, 

see  Witnesses,  129. 
Passenger  leaving  seat  before  train  stops, 

see  also  Elevated  Railways,  211. 

—  riding  on  platform,  see  also  Electric  Rail- 

ways, 20;  Elevated  Railways,  213. 
Penalty  for  exacting  excessive    fares,    see 

Penalties,  O. 
failure  to  give  notice  of  accident,  see 

Penalties,  4. 

stop  on  signal,  see  Penalties,  5. 

Persons  on  trains,  not  passengers  nor  em- 
ployes, see  Licensees,  Injuries  to,  15; 

Trespassers,  Injuries  to,  12-17,  81- 

90,  108-110. 
Pleading  breach  of  contract  with  passenger, 

see  Pleading,  98,  120. 

—  in    action    for   injury    to    pasiienger,   see 

Pleading,  15,  25,  llO. 

Power  of  agents  to  make  contracts  relative 
to,  see  Agency,  51. 

permit  persons  to  ride  on  engine 

or  hand-car,  see  Agency,  03,  04. 

Powers  of  railway  commissioners  over  pas- 
senger traffic,  see  Railway  Commission- 
ers, 8. 

Proximate  and  remote  cause,  as  affecting  lia- 
bility of  carrier,  see  Negligence,  43-50, 
58,  72. 

Rate  of  speed  in  cities,  see  Streets  and 
Highways,  V. 

Refreshment-rooms,  see  that  title. 

Release  by  injured  passenger,  see  Release, 
II. 

Remedies  for  wrongful  expulsion  from  train, 
see  Ejection  of  Passengers,  09-]'    \ 

Review  of  instructions  as  to  duty  of  carrier, 
see  Appeal,  etc.,  40,  73. 

Riding  in  dangerous  place,  when  bars  action 
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for  injury,  see  Contributory  Negligence, 

38. 
Rights  of  colored  persons  as  passengers, 

see  Colored  Persons,  1-0 ;  Interstate 

Commerce,  222. 
Right  of  husband  to  sue  for  injuries  to  wife, 

see  HusHAND  AND  Wife,   15-23. 

—  to  eject  passengers  for  nonpayment  of  fare 

or  non-production  of  ticket,  see  Ejection 

of  Passengers,  1-41. 
Safety  of  passengers — cattle  on  track,  see 

Animals,  Injuries  to,  OO  subii.  (4),  69 

subd.  (4). 
Sales  of  liquor  to  "  travelers  "  under  English 

act,  see  Intoxicating  Liquors,  O. 
Statutes  as  to,  when  regulations  of  com- 
merce, see  Commerce,  4,  5,  8. 
Stop-over  privileges,  see  Tickets  and  Fares, 

40-51. 
Suits  by  married  woman  for  injuries  to  her 

person,  see  Husband  and  Wife,  24-27, 

30. 
Time,  manner,  and  place  of  expulsion  from 

train,  see  Ejection  of  Passengers,  62- 

68. 
Time-tables,  see  that  title. 
Transportation  of   mail  clerks,   inspectors, 

etc.,  and  liability  for  injuries  to  them,  see 

Carriage  OF  Mails,  17,  18. 
Unlawful  discrimination  in  sale  of  tickets, 

see  Discrimination,  20. 

—  sale  of  tickets,  see  Criminal  Law,  46. 
Variances  in  actions  for  injuries  to  passen- 
gers, see  Pleading,  140. 

Violation  of  rules  of  carrier,  when  defeats 
action  on  insurance  policy,  see  Accident 
Insurance,  11. 

Violation  of  Sunday  law  as  a  defense  to  ac- 
tion for  death  of  passenger,  see  Death 
BY  Wron(;ful  Act,  161. 

What  amounts  to  negligence  on  the  part  of 
the  carrier,  see  also  Negligence,  20-42. 

When  negligence  of  another  will  be  imputed 
to  the  injured  passenger,  see  Imputed 
Negligence. 

See  also,  generally.  Rapid  Transit  Acts  ; 
Stations  and  Depots  ;  Underground 
Railways  ;  Union  Depots. 

I.     GENERAL  PRINCIPLES 308 

1.  Railroad  Companies  Consid- 

ered as  Passenger  Car- 
riers     308 

2.  Who  Are  to  Be  Considered 

Passengers 310 

a.  In  General 310 

b.  When  the  Relation    Be- 

gins   314 

f.  When    the   Relation 

Terminates 316 

</.  At   Intermediate  or 

Transfer  Stations....  319 


e.  Persons  Riding  on 
Freight  Trains, 
Hand-cars,  etc 321 

/.  Persons  Riding  in  Mail 
or  Express  Cars;  Ex- 
press Agents;  Postal 
Clerks 324 

g.  Employes 326 

3.  Rules   and  Orders  of  Car- 

rier    328 

a.  In  General 328 

b.  ^^arious  Particular  Rules  333 

4.  Rights  of  Persons  not  Pas- 

sengers 336 

a.  Licensees 336 

b.  Trespassers 339 

5.  Analogous  Rules  Relating  to 

Stage-c  0  a  c  h     C  o  m- 

panies 341 

II.     DUTIES  AND  LIABILITIES  OF  CAR- 
BIER;  NEGLIGENCE 343 

1.  Obligation    to   Receive   and 

Carry 343 

2.  Duty    to    Carry   Promptly; 

Delays 347 

3.  Care  Demanded  of  Carrier . .  349 

a.  In  General 349 

b.  Degree  of  Care 355 

c.  Constructioi.  and  Repair 

of  Roadbed  and  Track  367 

d.  Safe  Cars,  Engines,  Ap- 

pliances, etc 374 

e.  Equipment  and  Manage- 

ment of  Trains 380 

f.  Taking  on  Passengers  . ..  386 

g.  Letting  off  Passengers . . .  393 
//.  A  t     Stations     Before 

Boarding     or     After 

Alighting 413 

/.  Transportation  on 
Freight  Trains,  Hand- 
cars, etc 422 

4.  Duty  to  Protect  Passengers. .  428 

a.  From  Carriers'  Servants.  428 

b.  From  Other  Passengers.  431 

c.  From  Third  Persons....  434 

5.  Limitation  of  Liability 436 

m.     PASSENGER  SCONTRIBITTORT  NEG- 
LIGENCE    440 

1 .  Jn  General 440 

2.  While  Getting  on  Cars 450 

a.  In  General 450 

b.  GettingonMovingTrains  453 

3.  While  Getting  off  Cars 458 

a.  In  General 458 

b.  In  an  Improper  Manner 

or  at  Dangerous  Place  460 

c.  Moving  Cars 467 
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4.  At  or  near  Stations 488 

5.  Riding  in  Perilous  Position 

or  Place 495 

a.  In  General 495 

b.  Upon  Platform  of  Car. ..  501 

c.  With     Part    of    Person 

Projecting  from  Win- 
dow   506 

d.  Riding  in  Baggage  Car  or 

Express  Car 509 

IV.     CONNECTING  CABRIERS 512 

1.  Respective  Ditties  and  Lia- 

bilities 512 

a.  In  General 512 

b.  The  Initial  Carrier 513 

c.  Final    and   Intermediate 

Carriers 516 

2.  Interpretation  and  Effect  of 

Agreements 517 

V.    ENGLISHACTS 518 

VI.     LEASES,  RUNNING  POWERS,  ETC. .   520 
VII.     PROCEDURE 521 

1 .  In  General 521 

2.  Pleading;  Defenses 524 

a.  Declaration ;  Complaint ; 

Petition 524 

b.  Plea ;  Answer ;  Defenses.  532 

3.  Evidence 535 

<i.  Admissibility 535 

b.  Sufficiency 538 

c.  Presumptions;  Prima- 

facie   Evidence    543 

d.  Burden  of  Proof 550 

4.  Instructions;    Questions    of 

Law  and  Fact 552 

5.  Amount  of  Recovery;  Dam- 

ages    56s 

a.  In  General 565 

b.  Elements    and    Measure 

of  Damages 569 

c.  Exemplary,   Punitive,  or 

Vindictive  Damages ..  575 

d.  Excessive  Damages 579 

I.  OENERAL  PRINCIPLES.* 

I.  Railroad  Companies   Considered  as  Pas- 
senger Carriers^ 
1.  Generally. — A  common  carrier  of 
passengers  is  one  who  undertakes  for  hire 

*  Who  are  common  carriers,  made  liable  as 
such,  see  note,  47  Am.  Dec.  648. 

Who  are  liable  as  cominon  carriers,  and  extent 
of  liability,  see  note,  42  Am.  Dec  496. 

Common-law  liabilities  of  carriers,  see  note, 
3  L.  R.  A.  342. 

t  Carriers  of  passengers,  who  are,  see  note,  3 
L.  R.  A.  166. 


to  carry  all  persons  indifferently  who  may 
apply  for  passage.  Nashville  <S-  C.  R.  Co. 
V.  Messino,  \  Snced  (Tenn.)  220.  See  also 
Gillingham  v.  Ohio  River  R.  Co.,  51  Am.  &>» 
Eng.  R.  Cas.  222,  35  IF.  Va.  588, 14  Z.  R.A. 
798,  i^S.E.  Rep.  243. 

One  engaged  in  transporting  passengers 
for  hire  upon  a  railroad  operated  by  him  is 
denominated  by  the  law  a  common  car- 
rier. Davis  V.  Button,  78  Cal.  247,  i8  Pac. 
Rep.  133,  20  Pac.  Rep.  545. 

To  constitute  one  a  common  carrier  of 
passengers  it  is  necessary  that  he  should 
hold  himself  out  to  the  public  as  such. 
This  may  be  done  not  only  by  advertise- 
ment, but  by  actually  engaging  in  the  busi- 
ness and  pursuing  the  occupation  as  an 
employment.  Nashville  <&«•  C.  R.  Co.  v. 
Messino,  i  Sneed  ( Tenn.)  220. 

Railroad  companies  in  Georgia,  having 
charters  which  authorize  them  to  take 
private  property  for  public  purposes,  are 
common  carriers  in  conducting  their  freight 
and  passenger  business,  and  so  are  their 
lessees  when  engaged  in  such  business  in 
the  use  and  exercise  of  the  franchises  of  the 
companies  respectively.  Caldwell  v.  Rich- 
mond &^  D.  R.  Co.,  89  Ga.  550,  15  S.  E.  Rep. 
678. 

Defendant  company  was  employed  by  the 
government  to  furnish  transportation  to 
prisoners  of  war  and  such  soldiers  as  might 
accompany  them  as  guards  and  otherwise. 
Plaintiff  was  injured  by  a  collision  while 
riding  on  a  car  platform,  where  he  was  sta- 
tioned as  a  guard,  not  being  permitted  to 
ride  inside  the  car,  and  paid  no  fare  person- 
ally, the  use  of  the  train  being  paid  for  by 
the  government.  Held,  that  the  company 
was  liable  for  the  injury,  and  it  could  not 
claim  exemption  on  the  ground  that  it  was 
but  an  agent  of  the  government.  Truex  v. 
Erie  R.  Co.,  4  Lans.  {N.  Y.)  198. 

It  seems  that  where,  by  its  charter,  a  cor- 
poration was  empowered  to  cut  and  manu- 
facture lumber  and  to  ship  the  same  to 
market,  it  can,  in  providing  means  of  trans- 
portation for  its  own  products,  as  incidental 
to  its  own  business,  carry  the  goods  of 
others,  and  passengers.  Gruber  v.  Wash- 
ington &^  J.  R.  Co.,  21  Am.  6-  Eng.  R.  Cas. 
438,  92  N.  Car.  I. 

2.  Transportation  of  passeng^ers 
before  road  is  opened. — While  a  road 
was  in  process  of  construction,  and  before 
it  was  constructed  through  a  deep  cut,  the 
company  laid  a  temporary  track  over  the 
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elevation  and  ran  trains  to  a  considerable 
distance  beyond,  at  first  only  intended  for 
the  use  of  workmen  and  materials,  but 
afterward  the  public  was  permitted  to  ride 
free;  but  at  the  time  of  the  accident  in 
question  a  fare  was  charged.  On  week  days 
no  cars  were  run  except  open  freights  with 
seals  across  them,  and  a  box-car  in  which 
were  carried  provisions,  etc.  Ordinarily 
those  who  rode  sat  on  the  seats  on  the  open 
cars;  but  plaintifT  entered  on  a  damp  morn- 
ing and  went  in  the  box-car,  after  being  told 
by  an  employe  that  there  were  seats  in  the 
open  cars.  Held,  that  the  company  was 
liable  for  an  injury  to  the  plaintiff  as  a  com- 
mon carrier.  Na.  '  'He  &*  C.  R.  Co,  v.  Mcs- 
siiio,  I  Sneed  {Tenn.)  220.  See  also  Shoe- 
maker V.  Kingsbury,  1 2  Wall,  ( U.  S.)  369. 

3. oil  freight  train*  —  Conduc- 
tor's caboose.  —  Railroad  companies, 
thouj^h  they  are  carriers  of  passengers  by 
their  passenger  trains,  are  not  to  be  re- 
garded as  common  carriers  of  passengers  by 
their  freight  trains  unless  they  make  it  an 
habitual  business.  Murch  v.  Concord  R. 
Co.,  29  N.  H.  9,  61  Am.  Dec.  631.— Fol- 
lowed IN  Smith  V.  Boston  &  M.  R.  Co.,  44 
N.  H.  325.  Reviewed  in  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Headland,  18  Colo.  477. 

A  train  having  the  appliances  and  ac- 
commodations of  a  freight  train  does  not 
become  a  passenger  train  by  the  fact  that 
persons  are  permitted  to  ride  as  passengers 
in  the  conductor's  caboose.  Perkins  v. 
Chicago,  St.  L.  &*  .  7.  O.  R,  Co.,  2i  Am,  &• 
Eng.  R.  Cas.  378,  60  Miss.  726. 

4.  Operation  of  trains  on  road  of 
another  company.— Where  a  company 
is  otherwise  liable  for  an  injury  to  a  passen- 
ger It  cannot  avoid  liability  by  showing  that 
it  did  not  own  the  track.  If  it  is  operating 
the  train  at  the  time  over  the  track  of  an- 
other road,  it  is  a  common  carrier  and  liable 
as  at  common  law.  Eureka  Springs  R.  Co. 
V.  Timmons,  40  Am.  6^  Eng.  R.  Cas.  698,  51 
Ark.  459,  II  5.   W.  Rep.  690. 

5.  Distingruishcd  ft'oni  private 
carriers  of  passengers. — It  is  not  every 
carrying  of  passengers  for  hire  that  consti- 
tutes a  party  a  common  carrier.  A  party 
having  the  conveniences  for  carrying  per- 
sons may  in  some  or  perhaps  many  cases 
carry  passengers  for  hire,  when  done  at  the 
instance  of  passengers  for  their  accommo- 
dation, without  incurring  the  responsibilities 

•See/w/.  22,  43-40,  286-207. 


of  common  carriers.  These  would  be  pri- 
vate carriers,  and  held  accountable  under 
rules  much  kss  stringent.  Aashville  iS^  C. 
R.  Co.  V.  A/essino,  1  Sneed  {Venn.)  220. 

When  contractors  for  building  a  railroad, 
running  a  construction  train,  consent  to 
take  a  passenger  for  liire  on  their  train, 
they  are  private  carriers  for  hire,  and  are 
only  bound  to  exercise  such  care  and  skill 
in  the  management  and  running  of  the 
train  as  prudent  and  cautious  men,  experi- 
enced in  that  business,  are  accustomed  to 
use  under  similar  circumstances.  The  pas- 
senger, in  such  case,  takes  upon  himself  the 
risks  incident  to  the  mode  of  conveyance. 
Shoemaker  v.  Kingsbury,  12    Wall.  ((/.  S.) 

369- 

O.  Distinguished  f^om  carriers  of 
goods.* — There  is  a  broad  distinction  be- 
tween the  duties  and  liabilities  of  common 
carriers  of  freights  and  of  passengers.  The 
liability  of  common  carriers  of  passengers 
is  much  more  limited  and  qualified.  The 
law  enjoins  a  very  high  degree  of  care  and 
diligence,  it  is  true,  but  unless  there  is  some 
failure  in  the  exercise  of  such  care  and  dili- 
gence, there  is  no  liability  for  injuries  to 
passengers.  They  are  not  insurers  of  their 
lives.  Chicago  &»  N.  VV.  R.  Co.  v.  Carroll, 
5  ///.  App.  201. 

Carriers  of  freight  are  liable  for  any  dam- 
age not  caused  by  the  act  of  God  or  of  the 
public  enemy,  and  are  insurers;  but  carriers 
of  passengers  are  liable  only  for  injuries  re- 
sulting from  their  actual  negligence  or  that 
of  their  employes.  Grand  Rapids  (S>»  /. 
R.  Co.  v.  Huntley,  38  Mich.  537. 

The  liability  of  a  carrier  of  passengers  is 
in  some  respects  more  limited  than  that  of 
a  carrier  of  merchandise :  he  is  bound,  how- 
ever, to  use  the  utmost  care  a.id  foresight, 
and  if,  by  the  exercise  of  these,  an  accident 
from  which  an  injury  or  loss  has  resulted 
might  have  been  prevented,  he  is  liable. 
Caldwell  V.  Murphy,  \  Duer  {N.  F.)  233. 

The  duties  and  liabilities  of  railroads  and 
other  common  carriers  differ  in  regard  to 
goods  and  passengers.  In  regard  to  goods, 
where  shown  to  have  been  in  possession  of 
the  carrier  and  injured  or  lost,  the  presump- 

*  See  also  Carriage  of  Merchandise,  5,  6. 

Distinction  between  liability  of  carriers  of 
poods  and  carriers  of  passengers,  see  notes,  2  L. 
R.  A.  252:  2  Id.  84. 

Liability  of  a  carrier  of  passengers  for  loss  of 
merchandise  intrusted  to  it  by  passenger,  see 
note,  14  L.  R.  A.  515. 
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tion  of  liability  arises,  and  can  only  be  re- 
moved by  proof  of  loss  or  injury  by  act  of 
God  or  the  public  enemy.  The  carrier  of 
passcnyers  only  contracts  for  competent 
skill,  and  that,  as  far  as  human  care  and 
foresight  can  go,  he  will  transport  them 
safel)'.  £as/  Tcitn.,  V.  &^  G.  R.  Co.  v. 
MitcluU,  II  Hcisk.  {Tain.)  400.— DISTIN- 
GUISHING Home  V.  Memphis  &  O.  R.  Co., 
I  Coldw.  (Tenn.)  72. 

7.  Duty  to  i>a.ssciig:cr  <listiii{;uislied 
from  duty  to  employe. — The  liabilities 
of  railroads  to  their  passengers  and  to  their 
employes  are  to  be  distinguished.  The 
highest  degree  of  diligence  is  required  in 
the  one  case  and  the  lower  standard  in  the 
other.  Smith  v.  St.  Louis,  K.  C.  &>  N.  K, 
Co. ,  69  Mo.  32. 

8.  Aiialo{iry  between  railroads  and 
other  passenger  carriers.  —  Public 
policy  demands  that  the  law  should  be  ap- 
plied as  rigidly  to  railroad  companies  as  to 
any  other  species  of  passenger  carriers. 
Gillcnwater  v.  Madison  6^  J.  R.  Co.,  5  Ind. 

339- 

9. between  railroads  and  stage- 
coach companies.* — Railroad  companies 
are  not  to  be  distinguished  from  stage- 
coach proprietors  in  the  degree  of  diligence 
required,  and  the  extent  of  liability  incurred, 
in  the  carrying  of  passengers.  Gillenwatcr 
V.  Madison  <S-  /.  R.  Co.,  5  Ind.  339. 

2.   Who  Arc  to  Be  Considered  Passengers, 
a.  In  General. 

10.  Definition. — A  "  passenger,"  in  the 
legal  sense  of  the  word,  is  one  who  travels 
in  some  public  conveyance  by  virtue  of  a 
contract,  express  or  implied,  with  the  car- 
rier as  to  the  payment  of  fare,  or  that 
which  is  accepted  as  an  equivalent  tlierefor. 
Pennsylvania  R.  Co.  v.  Price,  i  Am.  &*  Eng, 
R.  Cas.  234,  96  Pa.  St.  256. 

11.  Passenger  nuist  offer  himself 
to  be  carried.— The  existence  of  tiie  re- 
lation of  passenger  and  carrier  is  only  to  be 
implied  from  such  circumstances  as  will 
warrant  an  implication  that  the  one  has 
offered  himself  to  be  carried  and  the  other 
has  accepted  the  offer  and  has  received  him 
to  be  properly  cared  for  until  the  trip  is  be- 
gun, and  to  be  then  carried  over  the  rail- 
road. Webster  v.  Fitchburg  R.  Co.,  58  Am, 
6-  Eng.  R.  Cas.  i,  161  Mass.  298,  37  N.  E. 

*  See /w/,  07-105. 


Rep.  165.— Quoting  Dodge  v.  Boston  &  B. 
Steamship  Co.,  37  Am.  &  Eng.  R.  Cas.  67, 
148  Mass.  207. 

The  relation  of  carrier  and  passenger 
must  be  created  either  by  express  or  implied 
contract.  The  purchase  of  a  ticket  alone 
does  not  create  the  relation.  He  must  in 
some  manner  indicate  his  purpose  of  be- 
coming a  passenger,  and  place  himself  in 
charge  of  the  carrier.  So  held,  where  a 
party,  instead  of  waiting  in  the  staticjii- 
house  for  a  train,  remained  at  a  boarding- 
house  some  two  or  three  hundred  feet  from 
the  depot  until  the  arrival  of  the  train,  and 
endeavored  to  get  on  the  train  after  it  was 
in  motion  and  was  injured.  Spannagle  v. 
Chicago  6-  A.  R.  Co.,  31  ///.  App.  460.  Com- 
pare Gordon  v.  Gratui  St.  &•  N.  R.  Co.,  40 
Barb.  {N.  Y.)  546. 

12.  Necessity  of  purchase  of  tick- 
et.*— The  actual  purchase  of  a  ticket  be- 
fore entering  a  railroad  train  is  not  al- 
ways necessary  to  constitute  the  relation  of 
passenger  and  place  upon  the  company  that 
degree  of  care  which  a  common  carrier 
owes  a  passenger.  Allender  v.  Chicago,  R. 
I.  &*  P.  R.  Co.,  37  lo^va  264,  8  Am.  Ry.  Rep. 
115. — Reviewed  in  Raben  v.  Central  Iowa 
R.  Co.,  31  Am.  &  Eng.  R.  Cas.  45,  74  Iowa 
732,  34  N.  W.  Rep.  (i2\.— Norfolk  &*  W.  R. 
Co.  V.  Groseclose,  88  Va,  267,  13  S.  E.  Rep. 
454.  Norfolk  &*  W.  R.  Co.  v.  Galliher,  89 
Va.  639. 

Purchase  of  ticket  alone  does  not  create 
the  relation  of  passenger  and  carrier.  Span- 
nagle V.  Chicago  &*  A.  R.  Co.,  31  ///.  App. 
460.  See  also  Schiirr  v.  Houston,  10  N.  Y. 
S.  R.  262. 

The  possession  of  a  ticket  is  immaterial 
as  constituting  the  relation  where  the  per- 
son was  lawfully  on  a  proper  train  witli  the 
knowledge  of  the  company,  for  the  purpose 
of  being  transported  as  a  passenger.  Secord 
V.  St.  Paul,  M.  &*  M.  R.  Co.,  5  McCrary 
(t/,  5.)  515,  18  Fed.  Rep.  221. 

13. of  payment  of  fare.f — Tiie 

actual  payment  of  fare  is  not  essential  to 
the  status  of  a  passenger  on  a  train.  P'lor- 
ida  Southern  R.  Co.  v.  Hirst,  52  Am.  &* 
Eng.  R.  Cas.  409,  30  Fla.  1,11  So.  Rep.  506. 
Murphy  v.  St.  Louis,  I.  M.  &*  S.  R.  Co.,  43 
Mo.  App.  342.  Gordon  v.  Grand  St.  &•  N. 
R.    Co.,  40  Barb.   (N.    Y.)  546.    See    also 

*See  post,  24 ;  also  Tickets  and  Fares,  22» 
23. 
\  See  post,  25. 
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Pennsylvania  R.  Co.  v.  Price,  i  Am.  &» 
Eng.  li.  Cas.  234,  96  Pa.  St.  256. 

Regardless  of  compensation  to  the  carrier, 
a  party  lawfully  on  a  car  and  entitled  to 
transportation  is  a  passenger,  and  is  entitled 
to  recover  for  an  injury  resulting  from  the 
negligence  of  the  carrier  or  its  servants,  if 
the  injury  occurs  without  fault  on  his  part. 
Gulf,  C.  &•  S.  F.  R.  Co.  V.  Wilson,  79  Tex. 
371,  155.  W.Rep.  280. 

It  is  enough,  to  fix  the  liability  of  a  carrier 
for  injuries  occasioned  by  the  negligence  of 
its  servants,  that  the  passenger  be  lawfully 
on  the  train,  whether  by  reason  of  having 
paid  his  passage-money  or  by  permission  or 
invitation  of  officers  or  agents  of  the  com- 
pany. Prince  v.  International  6>»  G.  N.  R. 
Co.,  21  Am.  &*  Eng.  R.  Cas.  152,64  Tex.  144. 

Where  one,  although  he  has  paid  no  fare, 
is  on  a  car  with  the  knowledge  and  permis- 
sion of  the  person  in  charge  thereof,  he  is  a 
passenger  and  is  entitled  to  the  satne  care 
and  protection  as  if  he  had  paid  fare. 
MueJilhausen  v.  St.  Louis  R.  Co.,  28  Am.  &* 
Eng.R.  Cas.  157,  91  Mo.  332,  2  S.  W.  Rep. 
315. — Quoting  Sherman  v.  Hannibal  &  St. 
J.  R.  Co.,  72  Mo,  65.— Applied  in  Buck  v. 
People's  St.  R.,  E.  L.  &  P.  Co.,  46  Mo.  App. 

555. 

14. ofentry  into  cars.*— Entry  in 

the  cars  of  the  company  is  not  necessary  al- 
ways to  create  the  relation  of  carrier  and 
passenger.  Allender  v.  Chicago,  R.  I.  <S-  P. 
R.  Co.,  37  Iowa  264.  Gordon  v.  Grand  St.  &^ 
N.  R.  Co.,  40  Barb.  (JV.  V.)  546.  Norfolk  &* 
W.  R.  Co.  v.  Galliher,  89  Va.  639.  Balti- 
more &*  O,  R.  Co.  v.  State,  21  Am.  &•  Eng, 
R.  Cas.  202,  63  Md.  135.  Warren  v.  Fitch' 
burg  R.  Co.,  8  Allen  {Mass.)  227. 

The  actual  entry  into  the  cars  and  the 
payment  of  fare  are  not  essential  to  create 
the  relation  of  passenger  and  carrier. 
Murphy  v.  St.  Louis,  I.  M.  &>  S.  R.  Co.,  43 
Mo.  App.  342.— Quoting  Smith  v.  St.  Paul 
City  R.  Co.,  32  Minn.  i. 

Being  within  the  waiting-room,  waiting 
to  take  the  cars,  is  as  effectual  to  make  a 
person  a  passenger  as  if  he  be  within  the 
body  of  one  of  the  cars.  Gordon  v.  Grand 
St.  (S-  A^.  R.  Co.,  40  Barb.  {N.  K)  546. 

Having  purchased  ticket,  the  waiting  at 
the  regular  place  of  departure  to  take  the 
cars  constitutes  one  a  passenger.  Central  R. 
&*  B.  Co.  V.  Perry,  58  Ga.  461,  16  Am,  Ry. 
Rep.  122. 

•  See  post,  26. 


15.  AVlmt  pcrsoiLS  dceined  imsscii- 

gers,  generally.*— No  person  becomes  a 
passenger  except  by  the  consent,  expressed 
or  implied,  of  the  carrier.  Hoar  v.  Maine 
C.  R.  Co.,  70  Me.  65. 

A  passenger  iias  no  right  on  a  train  which, 
under  the  rules  of  the  company,  does  not 
stop  at  the  station  for  which  lie  purchased  a 
ticket.  Chicago,  St.  L.  &^  P.  R.  Co.  v.  Bills, 
104  I/td.  13,  3  A^.  E.  Rep.  61 1. 

The  failure  of  those  in  charge  of  a  train 
on  which  a  person  had  wrongfully  taken 
passage,  to  warn  him  to  get  off,  cannot  be 
construed  into  a  permission  to  become  a 
passenger  on  the  train.  Brownv.  Scarboro, 
58  Am.  &*  Eng.  R.  Cas.  364,  97  Ala.  316,  12 
So.  Rep.  289. 

Where  it  appears  that  the  plaintiff,  having 
a  pass  over  defendant's  railway  to  Troy, 
hearing  the  call  "  All  out  for  Troy,"  got  on 
the  train  which  moved  in  the  opposite  di- 
rection to  a  water-tan  k  for  water  for  the 
engine,  and  was  injured  before  the  train  re- 
turned to  the  station,  the  relation  which 
plaintiff  occupied  to  the  railroad,  whether 
as  passenger  or  trespasser,  will  depend  on 
his  reasonable  belief  that  the  train  was 
about  to  depart  for  Troy,  justified  by  some 
conduct  on  the  part  of  defendant's  officers 
or  servants  having  control  of  the  move- 
ments of  the  train.  Brown  v.  Scarboro,  58 
Am.  &»  Eng.  R.  Cas.  364,  97  Ala.  316,  12  5<7. 
Rep.  289. 

While  a  lady  passenger  was  waiting  with 
two  others  in  the  waiting-room  of  a  depot, 
some  persons  came  in  to  clean  the  room. 
The  three  ladies  asked  the  ticket  agent  for 
leave  to  sit  in  his  office  while  tiie  room  was 
being  cleaned,  which  was  refused,  as  his 
office  was  to  be  cleaned  also.  They  then 
asked  the  ticket  agent  for  leave  to  sit  on  , 
the  platform,  but  this  request  was  also  re-  ^ 
fused,  as  against  the  rules  of  the  company. 
The  agent  then  told  them  that  they  might 
go  into  some  empty  cars  standing  beside 
the  platform,  which  tliey  did.  They  had  not 
been  there  long  when,  without  notice,  the 
cars  were  suddenly  and  without  signal 
moved  out  of  the  station.     The  occupants 


*  Who  are  deemed  to  be  passengers,  see  notes, 
58  Am.  &  Eng.  R.  Cas.  3,  12  ;  note  to  11  L.  R. 
A .  720. 

Who  are  legal  passengers  so  as  to  recover 
for  personal  injuries,  see  note.  82  Am.  Dec  293. 

Trespassers  on  train  not  passengers,  see 
note.  13  Am.  &  Eng.  R.  Cas.  58. 

Trespassers  on  cars  and  persons  stealing 
rides  not  passengers,  see  note,  2  L.  R.  A.  166. 
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hurriedly  passed  to  the  end  of  the  car 
(which  was  the  rear  one)  and  jumped.  The 
plaintifT  was  injured  in  so  doing.  Tiiere 
was  no  employe  of  tlie  road  on  the  cars, 
and  tiie  cars  were  still  abreast  the  platform 
when  plaintifT  jumped,  //t/ti,  that  the 
plaintiff  was  a  passenger  wliile  in  the  car. 
S/iiinnon  v.  Boston  &>  A.  li.  Co.,  23  Am.  6» 
Eng.  R.  Qis.  51 1,  78  Me.  52,  2  Atl.  Rep.  678. 

A  passenger  allowed  to  ride  on  a  special 
train,  who  has  no  notice  of  any  want  of  au- 
thority to  grant  the  permission,  whether  he 
pays  fare  or  not,  in  the  absence  of  collusion 
between  him  and  the  conductor  to  defraud 
the  company  of  its  fare,  becomes  a  passen- 
ger, and,  as  such,  is  entitled  to  have  the 
train  on  which  he  travels  managed  with  the 
care  that  is  due  from  a  common  carrier  to 
passengers  on  a  train  of  that  character. 
Wagner  v.  Missouri  Pac.  R.  Co.,  97  Mo. 
512,  3  Z.  A".  A.  156,  10  S.  IV.  Rep.  486. 

IG.  Children.*— Where  a  child  of  nine 
years  of  age  enters  a  passenger  train  with 
her  mother,  who  has  provided  herself  with 
a  ticket,  the  child  is  a  passenger,  whether 
the  contract  of  carriage,  if  any,  is  made  with 
her  or  with  her  mother,  and  as  such  she  is 
not  entitled  to  be  carried  unless  paid  for. 
lieckivitk  V.  Cheshire  R.  Co.,  27  Am.  &>  Eng. 
R.  Cas.  192,  143  Mass.  68,  8  A^.  E.  Rep.  875. 

While  the  tender  years  of  a  plaintiff  may 
excuse  him,  if  he  had  occupied  the  relation 
of  a  passenger,  from  the  effect  of  his  own 
contributory  negligence,  it  cannot  create 
that  relation.  So  held,  where  an  infant 
was  injured  while  riding  on  a  hand-car  at 
the  invitation  of  employes  of  the  company, 
but  in  violation  of  the  rules  of  the  company 
the  car  being  provided  for  the  exclusive  use 
of  the  company's  employes  and  their  tools. 
Gulf,  C.  &^  S.  F.  R.  Co.  V.  Dawkins,  77  Tex. 
22S",  13  S.  IV.  Rep.  982. 

By  7  &  8  Vict.  c.  85,  §  6,  railway  com- 
panies are  bound  to  carry,  by  certain  trains, 
children  under  three  years  of  age  without 
charge.  A  mother  carrying  in  her  arms  a 
child  of  three  years  and  two  months  old 
took  a  ticket  for  herself  by  one  of  these 
trains,  but  did  not  take  a  ticket  for  the 
child.  In  the  course  of  the  journey  the 
child  was  injured.  No  question  was  asked 
by  the  company's  servants  as  to  the  age  of 
the  child,  and  there  was  no  intention  on  the 
part  of  the  mother  to  defraud.  HeM,  that 
the  child  was  entitled  to  recover.     Austin 

*  See  also  Children,  Injuries  to,  1 3-19. 


V.  Great  Western  R.  Co.,  L.  R.  2  Q.  B.  442, 
S  B.  &-  S.  327,  36  L.y.  fj.  B.  201,  15  W.  R. 
863, 16  L.  7.320.  —F(JLLtAVF.i)  IN  Foulkesw. 
Metropolitan  D.  R.  Co.,  41  L.  T.  95,  48  L.  J. 
C.  l\  555  ;  affirmed  in  L.  R.  5  C.  P.  D. 
157,49  L.  J.  C.  P.  361. 

17.  PersoiLS  on  >vi'on(>;  train  by 
mistake. — A  person  who,  by  mistake,  gets 
on  a  different  train  from  the  one  he  intended 
taking  passage  on  is  a  passenger  on  the 
train  he  boards,  and  the  relation  of  passen- 
ger and  carrier  exists  between  him  and  the 
company.  Internationa/  &*  C.  A'.  R.  Co.  v. 
Gilbert,  22  Am.  &^  Eng.  R.  Cas.  405,  64  Tex. 
536.— Quoted  in  Gulf,  C.  &  S.  F.  R.  Co.?-. 
Rather,  3  Tex.  Civ.  App.  72.  Reviewko 
IN  Missouri  Pac.  R.  Co.  v.  Evans,  37  Am.  & 
Eng.  R.  Cas.  144,  71  Tex.  361. — Columbus, 
C.  <S-  /.  C.  R.  Co.  v.  Pffwell,  40  Ind.  37. 

Where  a  person  has  bought  a  ticket  and 
by  mistake  takes  passage  on  the  wrong 
train,  he  is  a  passenger  so  far  as  to  entitle 
him  to  protection  agair.st  the  negligence  of 
the  company.  Cincinnati,  H.  <S«»  /.  R.  Co. 
V.  Carper,  31  Am.  &'  Eng,  R.  Cas.  36,  ii2 
Ind.  26,  II  West.  Rep.  223,  13  A^.  E.  Rep. 
122,  14  A^.  E.  Rep.  352. 

The  mere  purchase  of  a  ticket  to  a  certain 
station  does  not  create  a  contract  on  the 
part  of  the  railroad  company  to  carry  the 
passenger  on  a  train  that  does  not  stop  at 
that  station,  and  it  may  be  negligence  for 
the  passenger  to  get  on  such  train  ;  yet  if  he 
does  so,  taking  and  punching  his  ticket  by 
the  conductor,  after  examining  it,  so  that 
he  cannot  ride  on  another  train,  is  sufficient 
acceptance  of  him  as  a  passenger.  Schurr 
V.  Houston,  10  N.  Y.  S.  R.  262. 

18.  Persons  ridiiiii;  {gratuitously, 
generally.*  —  A  carrier  is  liable  to  per- 
sons whom  it  accepts  as  passengers,  and  of 
whom  it  demands  no  fare,  to  the  same  ex- 
tent as  it  is  liable  to  persons  who  pay  fare. 
Cleveland,  C,  C.  &>  St.  L.  R.  Co.  v.  Ketcham, 
133  Ind.  346,  33  A'.  E.  Rep.  1 16. 

If  a  person  knowingly  induces  the  con- 
ductor of  a  railway  train  to  violate  a  rule  of 
the  company  and  to  carry  him  without 
charge,  he  is  guilty  of  a  fraud  on  the  com- 
pany and  cannot  claim  the  rights  of  a  pas- 
senger. Mc  Veety  v.  St.  Paul,  M.  6-  M.  R. 
Co.,  47  Am.  &•  Eng.  R.   Cas.  471,  45  Minn. 

*Person  riding  free  by  consent  of  company 
entitled  to  protection  due  passenger,  see  note,  2 
L.  R.  A.  167. 

Liability  to  freight  shipper  who  is  riding  free, 
see  note,  2  L.  R.  A.  166. 
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2O8,  47  A^.  W.  Rep.  809.— Reviewed  in 
Florida  Southern  R.  Co.  v.  Hirst,  30  Fla.  i. 
— But  compare  Wagner  v.  Missouri  Pac. 
R.  Co.,  97  Mo.  $12,  iL.R.  A.  156,  10  S.  IV. 
Rep.  486. 

11),    ritliii};  011  pass.* — Common 

carriers  are  subject  to  tlie  same  liability  for 
injuries  resulting  from  negligence  to  per- 
sons riding  on  a  free  pass  as  they  are  to 
those  who  pay  full  fare.  Louisville,  N.A.  &* 
C.  R.  Co.  V.  Fay  lor,  126  Ind.  126,  25  N.  E. 
Rep.  869. 

One  who  fraudulently  attempts  to  ride  on 
a  non-transferable  pass  issued  to  another 
person  is  not  a  passenger  to  whom  the 
carrier  owes  a  duty  to  carry  safely.  Louis- 
ville, N.  A.  «S-  C.  R.  Co.  V.  Thompson,  27  Am. 
<S^  Ettg.  R.  Cas.  88.  107  Ind.  442,  8  A".  E.  Rep. 
18,  9  iV.  E.  Rep.  357,  57  Am.  Rep.  120. 

20.  Attempting  to  ride  on  a  non- 
transferabie  ticket.f — If  a  person  in 
good  faith  presents  a  commutation  ticket 
which  was  issued  to  another  and  is  not 
transferable,  and  his  claim  to  be  carried 
tliereon  is  recognized,  and  he  is  carried  as  a 
passenger,  he  is  entitled  to  the  rights  of  a 
passenger,  i.  e.,  to  be  carried  safely,  and  to 
have  a  secure  place  to  stop  and  leave  the 
road.  Robostelli  v.  New  York,  N.  H.  Or*  H. 
R.  Co.,  34  Am.  &»  Eng.  R.  Cas.  515,  33 
Fed.  Rep.  796.— Distinguishing  Toledo, 
W.  &  W.  R.  Co.  V.  Beggs,  85  111.  80;  Union 
Pac.  R.  Co.  V.  Nichols,  8  Kan.  505  ;  Houston 
&  T.  C.  R.  Co.  V.  Moore,  49  Tex.  31  ; 
Eaton  V.  Delaware,  L.  &  W.  R.  Co.,  57  N. 
Y.  382 ;  Great  Northern  R.  Co.  v.  Harrison, 
10  Ex.  376  ;  Austin  v.  Great  Western  R.  Co., 
L.  R.  2  Q.  B.  442. — But  compare  Louisville, 
A\  A.&'  C.  R.  Co.  V.  Thompson,  27  Am.  &* 
Eng.  R.  Cas.  88,  107  Ind.  442,  8  N.  E.  Rep. 
18,  9  A^.  E.  Rep.  357,  57  Am.  Rep.  120. 

t21.  Persons  ridin{fir  on  cng^inet— 
Trespassers. — A  plaintiff  who  applies  to 
an  engineer  for  permission  to  ride  on  the 
engine,  and  is  told  that  it  is  against  the 
rules  of  the  company  to  perm  it  him  to  do  so, 
but  who  consents,  notwithstanding  the 
rules,  that  he  may  ride,  obtains  no  legal 
right  on  the  engine  by  such  consent,  and 
cannot  recover  for  injuries  received  while  so 
riding.     His  entry  upon   the  engine,  after 

*  See  also  Carriage  of  Livestock,  118- 
133,  and  Passes. 

Traveler  with  pass  as  gratuity  passenger,  see 
note,  13  Am.  &  Eng.  R.  Cas.  27. 

!See  also  Tickets  and  Fares,  39,  59. 
See  also/w/,  43,  40,  92-90,  401. 


notice  that  it  was  forbidden,  made  his  act 
unlawful  and  him  a  wrong-doer.  Robertson  v. 
Neii)  Yorkijr'  E.  R.  Co.,  22  liarb.  (A'.  l''.)9i. 
— QuoiEU  IN  Virginia  Midland  R.  Co.  v. 
Roach,  34  Am.  &  Eng.  R.  Cas.  271,  83  Va. 
375,  5  S.  E.  Rep.  175.  Reviewed  in  Little 
Ruck  &  Ft.  S.  R.  Co.  V.  Miles,  13  Am.  & 
Eng.  R.  Cas.  10,  40  Ark.  298,  48  Am.  Rep. 
10;  Florida  Southern  R.  Co.  v.  Hir.st,  30 
Fla.  I  ;  Lillis  v.  St.  Louis.  K.  C.  &  N.  R. 
Co.,  64  Mo.  464. 

A  person  who  has  been  in  the  employ  of 
a  company  as  a  fireman  is  charged  with 
notice  of  rules  prohibiting  any  one  but  the 
engineer  and  certain  employes  from  riding 
on  the  engine,  which  every  employe  was  re- 
quired to  learn,  and  if  lie  rides  upon  the 
engine,  even  though  it  be  at  the  invitation 
of  the  engineer  and  conductor,  he  is  a  tres- 
passer upon  tlie  train,  and  has  no  claim 
against  the  company  for  personal  injuries 
sustained  by  him  through  the  negligence  of 
the  company's  servants.  Virginia  Midland 
R.  Co.  V.  Roach,  34  Am.  &*  Eng.  R.  Cas.  271, 
83  Va.  375,  5  S.  E.  Rep.  175.— Quoting 
Robertson  v.  New  York  &  E.  R.  Co.,  22 
Barb.  (N.  Y.)  93. — Followed  in  Shenan- 
doah Valley  R.  Co.  v.  Lucado,  86  Va.  390. 
Reviewed  in  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Headland,  18  Colo.  477  ;  Florida  Southern 
R.  Co.  V.  Hirst,  30  Fla.  i. 

The  relation  of  carrier  and  passenger  does 
not  exist  by  any  agreement,  express  or  im- 
plied, between  a  carrier  and  a  person  who 
furtively  rides  upon  the  engine  unknown  to 
the  company  and  contrary  to  its  rules, 
which  must  have  been  known  to  him  ;  and 
the  company  is  under  no  obligations  to  such 
person.  Chicago  <3^  A.  R.  Co.  v.  Michie,  83 
///.  427. 

The  permission  of  the  engine-driver  to  a 
person  to  ride  upon  the  engine  is  not  the 
permission  of  the  company,  he  having  no 
power  to  give  such  permission,  and  such 
person  is  not  a  passenger  upon  the  train. 
Chicago  &>  A.  R.  Co.  v.  Michie,  83  ///.  427. 
—Quoted  in  Chicago,  B.  &  Q.  R.  Co.  v. 
Casey,  9  111.  App.  632. 

A  person  who  is  injured  while  attempting 
to  get  on  a  freight  engine,  to  ride  for  his 
own  convenience,  cannot  recover  for  per- 
sonal injuries  received,  though  he  was  at- 
tempting to  get  on  the  engine  by  invitation 
of  the  conductor  of  the  train,  as  he  bears 
none  of  the  relations  of  a  passenger  to  the 
company;  and  it  is  no  excuse  that  he  had 
ordered  the  freight  cars  for  the  use  of  his 
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employers  in  shipping  goods,  and  liad 
previously  been  permitted  lo  ride  by  invita- 
tion, and  liad  seen  ottiers,  including  railroad 
employes,  do  so.  J-'t/fs  v.  Boston  &^  A.  A'. 
Co.,  149  Mass.  204,  21  A'.  I£.  Kcp.  311. 

22.  PreHiiiiiptioii  tlitit  one  is  a 
paNSCii|y;vi'. — ( 1 )  //  'hen  arises. — Every  one 
ridiiiy  in  a  railroad  car  is  presumed /;/«/<i 
facte  to  be  there  lawfully  as  a  passenger, 
having  paid  or  being  liable  when  called  on 
to  pay  his  fare.  CilUiigham  v.  Ohio  River 
R.  Co.,  51  Am.  (5-  Ett^.  R.  Cas.  222,  35  /f. 
Va.  588,  14  L.  R.  A.  798,  14  S.  E.  Rep.  243. 
Pennsylvania  R.  Co.  v.  Books,  57  Pa.  St.  339. — 
Distinguished  in  Flower  7/.  Pennsylvania 
R.  Co.,  69  Pa.  St.  210.  Reviewed  in  At- 
chison, T.  &  S.  F.  R.  Co.  V.  Headland,  18 
Colo.  477. 

Where  one  is  traveling  by  a  passenger 
train  and  is  not  connected  with  the  com- 
pany, the  legal  presumption  is  that  he  is  a 
passenger  and  traveling  for  a  consideration. 
Creeds.  Pennsylvania  R.  Co.,  86  Pa, St.  139. 

But  this  presumption  may  be  rebutted. 
People  V.  Douglass,  87  Cal.  281,  25  Pac.  Rep. 

417. 

Where  a  person  riding  upon  a  passenger 
train  is  injured,  it  is  a  presumption  of  law 
that  he  is  entitled  to  the  rights  and  privi- 
leges of  a  passenger.  Atchison,  T.  &•  S, 
F.  R.  Co.  v.  Headland,  58  Am.  &*  Eng.  K. 
Cas.  4,  18  Colo,  477,  33  Pac.  Rep.  185.— Re- 
viewing Murch  V.  Concord  R.  Corp.,  29 
N.  H.  9. 

(2)  When  does  not  arise. — No  presump- 
tion of  law  or  fact  arises  where  the  person 
is  found  on  a  car  not  used  for  the  accom- 
modation of  passengers,  and  it  is  for  the 
jury  to  determine  whether  such  person  is  a 
passenger  or  trespasser  upon  the  train. 
People  V.  Douglass,  87  Cal.  281,  25  Pac.  Rep. 

417- 

If  a  person  by  his  own  solicitation  or  con- 
sent is  carried  on  a  vehicle  or  conveyance 
which  is  not  used  for  the  purpose  of  passen- 
ger carriage,  there  can  be  no  presumption 
that  he  is  a  passenger,  although  the  owner 
be  a  common  carrier  of  passengers  by  other 
and  different  means  of  conveyance.  Snyder 
V.  Natchez,  R.  R.  &*  T.  R.  Co.,  44  Am.  &* 
Eng.R.  Cas.  278, 42  La.  Ann.  302,  7  So.  Rep. 
582. 

(3)  riding  on  freight  trains.* — The 

presumption  that  one  injured  while  travel- 

*See  ante,  3;  post,  43-40,  81,  116, 
153  (2),  280-207,  350. 


ing  on  a  train  is  a  passenger  does  not  arise 
when  the  train  is  one  manifestly  designed 
for  the  carriag  of  freight.  Atchison,  T. 
(ijx  S.  F.  R.  Co.  V.  Headland,  58  Am.  <Sm  Eng. 
R.  Cas,  4,  18  Colo.  477,  33  J\u\  Rep.  185. 

The  fact  that  a  jicrson  was  found  in  a 
caboose  attached  to  a  freight  train  is  not 
sulhcient  of  itself  to  warrant  a  court  in  as- 
suming that  the  company  liad  undertaken, 
as  to  him,  the  duties  and  obligations  of  a 
carrier  of  passengers.  In  the  absence  of 
proof  to  the  contrary,  the  presumption  is 
that  he  was  not  a  passenger.  Atchison,  T. 
<S-  S.  F.  R.  Co.  V.  Headland,  58  Am.  &- 
Eng.  R.  Cas.  4,  18  Colo.  477,  33  Pac.  Rep. 
185.— Reviewing  Toledo,  W.  &  W.  R. 
Co.  V.  Brooks,  81  III.  245;  Union  Pac.  R. 
Co.  V.  Nichols,  8  Kan.  505;  Waterburv  v. 
New  York  C.  &  H.  R.  R.  Co.,  17  Fed.  Rep. 
67 1 ;  Dunn  v.  Grand  Trunk  R.  Co.,  58  Me.  1 87: 
Cleveland  v.  New  Jersey  Steamboat  Co.,  68 
N.  Y.  306 ;  Eaton  v.  Delaware,  L.  &  W.  R. 
Co..  57  N.  Y.  382 ;  Jacobus  v.  St.  Paul  &  C. 
R.  Co.,  20  Minn.  125;  Pennsylvania  R.  Co. 
V.  Books,  57  Pa.  St.  339;  Creed  v.  Pennsyl- 
vania R.  Co.,  86  Pa.  St.  139. 

b.  When  the  Relation  Begins.* 

23.  Generally.— (i)  Becomes  passenger. 
— Where  a  person  enters  a  car  as  a  passen- 
ger, either  with  or  without  a  ticket,  he  is 
rightfully  there ;  but  the  instant  he  refuses 
to  pay  his  full  tare  f.nd  comply  with  the 
reasonable  regulations  of  the  company  he 
becomes  a  trespasser.  Lake  Erie  <&>•  W.  R. 
Co.  V.  Mays,  4  Ind.  App.  413,  30  A".  E.  Rep. 
1 106.— Quoting  Jefiersonville  R.  Co.  v. 
Rogers,  28  Ind.  i. 

A  military  company  bought  round-trip 
tickets  from  their  home  to  another  station 
and  back,  plaintiflf  being  a  member  thereof. 
When  they  arrived  at  their  place  of  desti- 
nation their  car  was  pushed  onto  a  side- 
track overlapping  the  trestle  of  a  bridge, 
and  a  little  off  the  depot  grounds.  About 
the  time  that  the  train  was  due  to  take  them 
on  the  return  trip,  and  at  night,  plaintiff  and 
others  entered  the  car,  finding  it  lighted  but 
unattended,  and  remained  some  time  until 
the  train  came  in.  The  conductor  came  into 
the  car  and  asked  the  occupants  to  alight 
and  assist  him  in  pushing  the  car  onto  the 
main  track,  so  it  could  be  hitched  onto  the 
train.    Plaintiff,  to  avoid  the  danger  of  get- 

*  When  the  relation  of  passenger  and  carrier 
exists,  see  note,  41  Am,  &  Eng.  R.  Cas.  63. 
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ting  ofT  between  the  car  and  the  train, 
sttpped  of!  on  the  other  side,  fell  through 
the  trestle,  and  was  injured.  Held,  tliat  the 
relation  of  passenger  and  carrier  was  re- 
sumed when  the  conductor  ordered  the  car 
to  be  moved  for  the  purpose  of  beginning 
the  return  trip.  Bellman  v.  A'fw  \'ori'  C, 
&•  //.  A'.  A'.  Co.,  5  N.  y.  S.  a:  1 53.  42  J/un 
130;  affirmed  in  122  A'.  }'.  671,  mcm„  34  N. 
y.S.R.  1 01 5. 

Where  a  lady  was  invited  by  the  station- 
agent  to  remain  in  a  car  while  waiting  for 
her  train,  the  station-room  being  unfit  for 
occupancy,  assuring  her  that  the  car  would 
not  be  moved,  while  in  such  car  in  such  a 
manner,  she  was  a  passenger.  Shannon  v, 
Boston  &*  A.  K.  Co.,  23  Am.  &*  Eng.  A\  Cas. 
51 1,  78  Mc.  52.  2  All.  Rep.  678. 

If  a  company  permits  passengers  to  take 
trains  at  a  place  which  is  not  a  depot,  a 
person  taking  the  train  at  such  place  is  not 
a  trespasser ;  and  when  he  has  reached  in 
safety  the  inside  of  a  passenger  car,  he  then, 
if  not  before,  becomes  a  passenger.  Dewire 
V.  Boston  &*  M.  K.  Co.,  37  Am.  Sf  Eng.  K. 
Cas.  57,  148  Afass.  343,  19  N.  £.  Rep.  523,  2 
L.  R.  A.  166. 

(2)  Does  not  become  passenger. — A  person 
who  gets  upon  a  train  after  it  has  started 
does  not  become  a  "passenger"  until  he 
reaches  a  place  of  safety  inside,  and  no 
action  can  be  maintained  if  he  falls  off  the 
platform  and  is  killed.  Merrill  v.  Eastern 
R.  Co.,  139  Mass.  238,  52  Am.  Rep.  705,  i 
A'.  E.  Rep.  548.  —  Referring  to  Com- 
monwealth V.  Boston  &  L.  R.  Co.,  134 
Mass.  211;  Swan  v.  Manchester  &  L.  R. 
Co.,  132  Mass.  1 16. 

One  who  by  signals  causes  a  passenger 
train  t(^  stop  at  night  at  a  point  not  a  stop- 
ping-place, and  while  endeavoring  to  enter, 
though  with  reasonable  caution,  is  injured 
by  the  sudden  starting  of  the  train,  cannot 
recover  for  the  injury,  if  his  purpose  to  take 
passage  is  unknown  to  the  conductor  and 
other  trainmen.  Under  such  circumstances, 
when  injured  he  had  not  acquired  the 
rights  of  a  passenger.  Georgia  Pac.  R.  Co. 
V.  Robinson,  68  Miss.  643,  10  So.  Rep. 
60. 

The  facts  that  he  succeeded  in  entering 
the  car  and  that  the  conductor,  finding  him 
there,  collected  fare  from  him  as  from  other 
passengers,  could  not  give  color  to  the  past 
occurrences  which  had  resulted  in  his  in- 
jury. Georgia  Pac,  R.  Co.  v.  Robinson,  68 
Miss,  643,  10  So.  Rep.  60. 


24.  Bi'lV>r«  iMiri-liiiNo  of  tli'ket.*— 

One  who  in  good  faith  applies  to  an  agent 
for  a  ticket  for  a  passage  on  the  caboose  of 
a  freight-car,  and  is  referred  by  the  agent 
to  the  conductor,  is  a  passenger,  and  may 
recover  for  an  injury  received  before  get- 
ting on  the  train.  Allender  v.  Chicago,  R. 
I.  &>  P.  R.  Co.,  37  Iowa  264,  8  /////.  A>.  Rep. 

IIS- 

A  person  in  good  faith  going  to  a  depot 
for  the  purpose  of  taking  passage  on  the 
cars  is  to  be  regarded  as  a  passenger,  al- 
though a  ticket  may  not  have  been  pur- 
chased. Grimes  v.  Pennsylvania  Co.,  36  P'ed- 
Rep.  72. 

A  person  walking  towards  a  station  with 
the  intention  of  buying  a  ticket  and  taking 
a  train  after  he  gels  there  is  not  a  passen- 
ger before  he  reaches  the  station,  even  if  he 
might  be  one  in  the  same  place  if  he  had 
begun  his  journey.  June  v.  Boston  &•  A.  A'. 
Co.,  153  Mass.  79,  26  N.  E.  Rep.  238.  But 
see  Btifett  v.  Proy  <S-  B.  R.  Co..  40  A^.  V. 
168  ;  affirming  36  Barb.  420. 

Where  one  enters  the  ticket-office  of  a 
carrier  to  purchase  a  ticket  he  is  entitled 
to  protection  as  a  passenger,  even  though 
the  agent  refuses  to  sell  him  a  ticket.  Nor- 
folk (S^•  W.  R.  Co.  v.  Galliher,  89  Va.  639. 

25. or  imyiiiciit  of  fure.t— It  is 

not  necessary  that  the  fare  should  be  paid 
in  advance,  or  even  tendered,  to  establish 
the  relation  of  carrier  and  passenger  and 
make  the  reciprocal  duties  incumbent  on 
each  as  such ;  it  is  sufficient  that  it  is  un- 
derstood that  fare  is  to  be  paid.  Nashville 
&'  C.  R.  Co.  V.  Messino,  1  Sneed  (Tenn.) 
220. 

The  time  of  taking  up  fare  is  not  material 
to  create  the  relation,  whether  it  be  taken 
at  the  office  or  in  the  car.  Gordon  v.  Grand 
St.  <S-  A^.  R.  Co.,  40  Barb.  {N.  V.)  546. 

Where  a  company,  through  its  agents, 
consents  that  a  party  may  enter  its  cars 
to  ride  to  a  certain  point,  he  thereby 
rightfully  becomes  a^passenger,  whether  he 
has  paid  his  fare  or  not,  and  he  is  not  in 
default  until  a  demand  is  made  upon  him 
and  he  refuses  to  pay.  Carriers  may  de- 
mand prepayment  of  fare ;  but  if  they  do 
not  they  must  be  presumed  to  rely  upon 
their  lien  on  the  passengers'  baggage,  or 
their  integrity  and  responsibility.  Hurt  v. 
Southern  R.  Co.,  40  Miss.  391. 


*  See  also  ante,  1 2. 
f  See  also  anU,  13. 
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20.  After    piirvliiiHo   of  ticket.— If 

one  liad  purchascil  a  ticket  and  was  cross- 
ivH  tlic  truck  by  and  under  tliu  direction  of 
tlic  ticket  iif^ciit  for  the  purpose  of  taking 
the  train,  lie  is  to  be  c<jnsidered  as  a  pas- 
senger, and  as  such  entitled  to  all  the  rights 
and  protection  of  one.  lialtimon  &*  U.  K, 
Co.  V.  S(,i/i;  21  Am.  &^  Eftg.  R,  Cas.  203,  63 
Aid.  135. 

One  who  lias  purchased  a  ticket  and  is 
passing  from  the  oificc  where  the  purchase 
was  made  to  the  train  to  take  his  seat  in  the 
cars,  on  the  premises  belonging  to  the  com- 
pany connected  with  the  railroad,  and 
under  the  direction  of  the  company's  agent, 
given  to  him  a.i  a  passenger,  is  a  passenger 
and  entitled  to  the  rigiits  of  a  passenger 
while  so  passing.  Warren  v.  Filchburg  R. 
Co.,  8  AlUn  {Mass.)  227. 

One  who  has  a  railroad  ticket  and  is 
present  to  take  the  train  at  the  ordinary 
point  of  departure  is  a  passenger,  thougli 
lie  has  not  entered  the  cars.  Central  R.  &^ 
Ji.  Co.  V.  Perry,  58  (7«.  461, 16  Am.  Ry.  Rep. 
122, 

27.  Uidiiif;  toNtatiuu  in  coniimiiy's 
stajfc— Where  a  railroad  company  runs  a 
siai-e  for  the  purpose  of  carrying  passengers 
to  and  from  its  depot,  a  person  who  is  rid- 
ing in  the  stage  to  the  station  for  the  pur- 
pose of  taking  passage  on  a  train  is  a  pas- 
senger and  entitled  to  recover  damages  for 
an  injury  received  through  the  negligence 
of  the  stage-driver,  though  he  has  not 
bought  a  ticket  nor  made  any  declaration 
of  his  intention  to  do  so.  liuffctt  v.  Troy&* 
£.  R.  Co.,  40  N.  K.  168 ;  affirming  36  Barb. 
420.— Following  Risscll  v.  Michigan  S.  & 
N.  I.  R.  Co.,  32  N.  Y.  258. 

c.  When  the  Relation  Terminates. 

23.  Generally.— (i)  Carriage  by  rail.— 
A  passenger  on  a  railroad  car  continues  to 
be  such  while  rightfully  leaving  the  car  and 
the  station  at  which  it  has  stopped.  Mc- 
Kimble  v.  Boston  &*  A^.  R.  Co.,  21  Am.  &• 
Kng.  R.  Cas.  213,  139  Afass.  542,  2  JV.  E. 
Rep.  97. 

One  does  not  cease  to  be  a  passenger 
where  the  performance  of  the  contract  to 
carry  is  temporarily  suspended  on  account 
of  a  washout.  During  the  time  he  is  being 
transferred  to  another  train  he  is  a  passen- 
ger and  entitled  to  protection  as  such. 
Dwinelle  v.  New  York  C.  &•  H.  R.  R.  Co., 
44  Am.  &*  Eng.  R.  Cas.  384,  120  N.  Y.  117, 
-:4  A'.  E.  Rep.  319,  30  A'.  Y.  S.  R.  578,  8  L. 


R.  A.  224  ;  riversint<;  45  Iliin  139,9  A'.  Y,  S. 
R.  838. 

The  plaintilT  having  entered  the  wrong 
train  of  cars  as  a  passenger,  the  conductor 
stoiJped  the  train,  not  at  a  .stati(m,  in  order 
that  the  passenger  might  get  oil  and  walk 
ahjiig  the  track  to  a  train  pointed  out  by 
the  conductor,  which  w<juld  carry  him  to 
his  destination.  The  conduct  of  the  pas- 
senger in  availing  himself  of  this  oppor- 
tunity being  voluntary,  he  ceased  to  be  a 
passenger  after  leaving  the  train,  and  was 
not  entitled  to  recover  for  injuries  sus- 
tained by  falling  into  a  cattle-guard  on  the 
track,  he  having  no  right  to  assume  that 
there  was  no  such  ordinary  obstruction  on 
the  track.  Finnegan  v.  Chicago,  St.  P.,  At. 
&*  O.  R.  Co.,  48  A/inn.  378.  51  A'.  IV.  Rep. 
122. 

(3)  Carriage  by  water.  — The  voyage  is  not 
ended  until  passengers  who  remain  on  board 
a  steamboat  all  night  by  invitation  or  per- 
mission of  its  captain  have  had  a  reasonable 
time  on  the  next  morning  to  leave  the  boat 
and  remove  their  baggage.  Prickett  v.  New 
Orleans  Anchor  Line,  13  Alo.  App.  436. 

Under  such  circumstances  the  carrier  is 
liable  to  passengers  so  remaining  on  board 
for  loss  of  baggage  occasioned  by  the  acci- 
dental burning  of  the  vessel  during  the 
night.  Prickett  v.  New  Orleans  Anchor  Line, 
13  J/o.  App.  Mb. 

20.  Ai'tvr  aliifliting  from  train.— 
(i)  Generally. — The  duty  of  a  company  un- 
der its  contract  to  carry  a  passenger  does 
not  terminate  until  he  has  alighted  from  the 
cars.  St.  Louis,  A.  &*  T.  R.  Co.  v.  Finley, 
79  Te.v.  85.  1 5  i'.  W.  Rep.  266. 

The  transit  cannot  be  considered  as  ended 
until  the  passenger  has  left  the  car.  The 
carrier's  duty  continues  until  the  passenger 
has  alighted  from  the  car.  Te.xas  &*  P.  R. 
Co.  v.  Miller,  79  Tex.  78,  15  S.  W.  Rep.  264. 
— Quoting  Pennsylvania  Co.  7>.  Marion,  27 
Am.  &  Eng.  R.  Cas.  132,  104  Ind.  239. 

The  liability  of  the  carrier  ends  only  when 
the  pcssenger  alights  safely.  If  the  train 
stops  long  enough  for  him  to  get  off,  then 
the  company  has  done  all  it  could ;  but  if 
by  sudden  jerks  he  is  injured  before  he  has 
time  to  get  ofl  safely,  the  company  is  liable. 
Central  R.  Co.  v.   Whitehead,  74  Ga.  441. 

The  high  degree  of  care  which  a  com- 
pany owes  to  its  passengers  is  not  discharged 
the  moment  its  train  stops,  but  continues, 
and  the  same  diligence  must  be  exercised 
upon  the  part  of  the  company  until  tiie 
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pasicngcr  is  safely  discharged.  Tini/ison  v. 
Mitii/iattan  A'.  Co.,  24  A'.  )'.  5.  A'.  629.  52 
////«  4«y.  5  A',  y.  Supp.  684. 

1 1  laiiiiot  properly  be  ciiurged  that  the 
ici.itioii  ceased  as  suoii  as  a  passenger  has 
ali^iited  safely  from  the  car,  and  tliat  from 
that  lime  the  carrier  owes  no  duty  to  the 
pasienKiir,  for  the  relation  does  not  ncces- 
aarily  cease  at  tiiat  time.  Ormoiui  v.  Hayes, 
60  7V.I-.  180. 

(2)  llltislrations. — Where  the  plaintilT's 
ticket  entiiled  her  to  a  passag';  over  the 
(ieferulanis' road  to  P.,  and  tiience  by  steam- 
boat, and  it  appeared  that  the  rlefendaiits 
had  built  their  track  upon  tlieir  wharf  down 
to  the  steamboat,  and  had  run  their  passen- 
ger train  upon  it  for  a  time,  and  still  con- 
tinued to  run  tlieir  baggage  train  there; 
and  that  they  directed  their  passengers  by 
printed  sign  to  use  the  wharf  as  a  passage- 
way to  the  boat,  and  it  was  so  used ;  and 
that  defendants  maile  tlie  wharf  subsidiary 
and  necessary  to  the  proper  use  and  enjoy- 
ment of  tlieir  road,  in  an  action  by  the 
plaiiitill  to  recover  for  an  injury  upon  the 
wharf— //t'/(/,  that  the  defendants  were  b<jund 
to  exercise  the  same  degree  of  care  in  mak- 
ing the  vviiarf  safe  and  convenient  for  their 
through  passengers  to  travel  over  as  is  re- 
quired of  common  carriers  of  passengers, 
alihough  they  required  them  to  disembark 
at  their  depot,  forty  rods  diaiant  fn^m  the 
steamboat ;  and  that  this  liability  continued 
until,  in  the  ordinary  course  of  the  passage 
over  the  wharf,  the  passengers  reached  the 
point  where  the  liability  of  the  steamboat 
company  commenced.  Knii^/it  v.  Portland, 
S.  &•  P.  R.  Co.,  56  Me.  234.— Quoted  in 
Alabama  G.  S.  R.  Co.  v.  Arnold,  35  Am.  & 
Eng.  R.  Cas.  466,  84  Ala.  159,  4  So.  Rep.  359, 
5  Am.  St.  Rep.  354. 

Plaintiff  entered  a  car  without  a  ticket  to 
ride  to  the  next  station,  and  handed  the 
conductor  a  five-dollar  bill  from  which  to 
pay  his  fare.  The  conductor  could  not 
make  the  change,  but  promised  to  do  so  at 
the  next  station.  Plainiiff  left  the  train  at 
his  destination,  and  after  waiting  for  some 
time  without  getting  his  change,  got  on  the 
caboose  about  the  time  the  train  was  start- 
ing, and  the  conductor,  still  unable  to  make 
the  change,  handed  the  same  five  dollars 
back,  saying  that  he  could  pay  some  other 
time.  While  the  train  was  moving  about 
five  miles  an  hour  plaintiff  jumped  off  and 
was  injured.  Held,  that  he  was  not  a  pas- 
senger at  the  time  of  the  injury,  and  the 


company  owed  him  no  duty  except  as  to 
the  return  of  his  change;  that  the  failure  on 
the  part  of  the  conductor  to  return  him  the 
change  at  the  station  did  not  relieve  him 
from  the  duty  of  exercising  proper  caution 
in  gcttingolf  the  train,  and  especially  where 
he  acted  under  no  compidsion  in  getting 
off.  I'ittshuriilt,  C.  d^  .SV.  L.  A".  Co.  v.  A'rou.u; 
30  0/1/0  .sy.  222,  15  .-/;//.  Ay.  Rip.  298.  -  Dis- 
riNruisiiiNci  Filer  7A  New  York  C.  R.  Co., 
49  N.  Y.  47;  Delamatyr  7'.  Milwaukee  &  }•, 
du  C.  R.  Co.,  24  Wis.  578;  Filer  v.  New 
York  C.  U.  Co.,  59  N.  Y.  351;  Warren  v. 
Fitchburg  R.  Co.,  8  Allen  (Mass.)  227; 
Lambeth  v.  North  Carolina  R.  Co.,  66  N. 
Car.  494;  Sweney  v.  (Md  Colony  &  N.  R. 
Co.,  ro  Allen  (Mass.)  368;  Oaynor  v.  Old 
Colony  &  N.  R.  Co.,  100  Mass.  208;  Mc- 
Intyrc  v.  New  York  C.  R.  Co.,  37  N.  Y. 
288;  Pennsylvania  R.  Co.  v.  Kilgorc,  32  Pa. 
St.  292.— QuoTi'.i)  IN  St.  Louis,  \.  M.  &  S. 
R.  Co.  V.  Kosenberry,  45  Ark.  256. 

\W.  Alter  a  rviiNoiiultlc  tiint;  to 
nliK:lit  MJifcly.— (I)  Gfiunxlly. — The  lia- 
bility of  the  carrier  for  injuries  to  a  passen- 
ger continues  until  the  train  arrives  at  the 
passenger's  place  of  destination  and  he 
knows  it,  and  for  a  reasonable  time  there- 
after for  him  to  get  off  the  cars.  Iiitlioffv. 
Cfti\(ij(o  Sr"  il/.  A".  Co.,  20  Wis.  344.  Jijfrr- 
sonville,  M.  &^  I.  R.  Co.  v.  Parmalee,  5 1  Ind. 
42. 

The  reasonable  time  which  the  law  allows 
a  passenger  to  get  off  the  cars  after  they 
arrive  at  the  station  is  the  time  within 
which  personsof  ordinary  care  and  prudence, 
under  like  circumstances,  get  off  the  cars. 
Iinhoff\.  Chifago  (S^  M.  R.  Co.,  20  Wis.  344. 
(2)  Illustrations. — The  relation  of  carrier 
and  passenger  does  not  necessarily  continue 
until  the  passenger  has  reached  his  place  of 
destination  and  has  actually  left  the  car; 
and  whether  he  has  had  time  to  do  so  may 
not  always  be  decisive  of  the  question.  So 
where  a  passenger  has  had  time  and  oppor- 
tunity to  leave  the  car,  but  remains  for  the 
purpose  of  assaulting  an  employe,  he  thereby 
forfeits  the  rights  due  him  as  a  passenger. 
Chicago,  R.  I.  &*  P.  R.  Co.  v.  Barrett,  16  ///. 
A  pp.  17. 

A  passenger  who  had  reached  his  destina- 
tion, had  alighted  from  the  train,  had  taken 
a  position  upon  the  sidewalk  of  the  high- 
way, and  had  started  to  cross  the  track,  but 
not  upon  his  way  to  the  station,  and  who 
was  injured  while  so  crossing,  had  ceased  to 
be  a  passenger  before  the  accident.    Aller- 


■I 


^'\ 


I 


,i|liMiM| 

'iMg 

■'*ft. 

■»'», 

:\    , 

•,r*i 

■      ( 
"    i      ' 

i    :■ 

1 

1  " 

1 

1 

r' 

i 

318 


CARRIAGE    OF   PASSENGERS,  31-30. 


/on  V.  Bos/on  &>  M.  R.  Co.,  34  Am.  <&>•  iE';/^. 
R.  Cas.  563,  146  ^/rtii.  241,  5  N.Etig.  Rep. 
825.  15  A'.  E.  Rep.  621. 

Where  a  passenger  enters  a  wrong  train 
through  a  mistake  of  his  own,  the  authority 
of  the  conductor  as  the  representative  of  the 
carrier  terminates  when  a  safe  alighting- 
place  is  provided  and  the  passenger  has  vol- 
untarily left  the  train  in  safety.  In  such 
case  the  carrier  is  not  responsible  for  any 
advice  or  directions  given  by  a  conductor 
to  the  passenger  after  he  has  left  the  train, 
and  is  not  liable  for  any  injury  received  by 
him  while  acting  upon  such  di  cctions  or 
advice,  however  erroneous,  negligent,  or 
misleading  the  same  may  have  been.  Cin- 
cinnati, H.  &*  I.  R.  Co.  V.  Carper,  3 1  Am.  &* 
Eiig.  R.  Cas.  36,  112  Ind.  26,  11  West.  Rep. 
221,  13  A^.  E.Rep.  122,  14  N.  E.  Rep.  352.— 
Distinguishing  Carter  v.  Louisville,  N.  A. 
&  C.  R.  Co.,  98  Ind.  552,  49  Am.  Rep.  780; 
Evansvillc  &  T.  H.  R.  Co.t/.  McKee,  99  Ind. 
519,  50  Am.  Rep.  102;  Terre  Haute  &  I.  R. 
Co.  V.  Graham,  46  Ind.  239;  Terre  Haute  & 
I.  R.  Co.  V.  Fitzgerald,  47  Ind.  79;  Indian- 
apolis, P.  &  C.  R.  Co.  V.  Anthony,  43  Ind. 
183;  Jeffersonville  R.  Co.  v.  Rogers,  38  Ind. 
116,  10  A.-n.  Rep.  103;  Pennsylvania  Co.  v. 
Hoagland,  78  Ind.  203;  Columbus,  C.  &  I. 
C.  R.  Co.  V.  Powell,  40  Ind.  37 ;  Great 
Western  R.  Co.  v.  Miller,  19  Mich.  305; 
Bass  V.  Chicago  &  N.  W.  R.  Co.,  36  Wis. 
450,  17  Am.  Rep.  495;  Louisville,  N.  A.  & 
C.  R.  Co.  V.  Boland,  53  Ind.  398 ;  Cincinnati 
&  M.  R.  Co.  V.  Eaton,  53  Ind.  307;  Evans- 
ville  &  C.  R.  Co.  V.  Dexter,  24  Ind.  411  ;  In- 
ternational &G.  N.  R.  Co.  V.  Gilbert,  22  Am. 

Eng.  R.  Cas.  405,  64  Tex.  536 ;  Chance  v. 
S ..  Louis,  I.  M.  &  S.  R.  Co.,  lo  Mo.  App.  351 ; 
Hulbert  v.  New  York  C.  R.  Co.,  40  N.  Y. 

145- 

31.  While  remaining  on  company's 
preniifses,  {j^nerally. — As  long  as  one 
bears  the  relation  of  passenger  to  the  car- 
rier, the  latter  is  bound  to  exercise  toward 
him  the  utmost  care  and  diligence  in  pro- 
viding against  those  injuries  which  can  be 
avoided  by  human  foresight ;  and  the  rela- 
tion continues  not  only  while  the  passenger 
is  in  the  cars,  but  so  long  as  he  is  on  the 
company's  premises.  Gaynor  v.  Old  Colony 
<S-  N.  R.  Co.,  100  Mass.  208. 

The  duty  of  a  conipany  to  its  passengers 
does  not  cease  the  moment  they  alight  from 
its  trains,  by  its  invitation,  at  a  place  se- 
lected by  the  company,  but  continues  until 
tiic  passengers  have  had  a  reasonable  oppor- 


tunity to  leave  the  company's  prenuses  in 
the  direction  ordinarily  taken,  which  way  of 
egress  it  is  the  duty  of  the  company  to  make 
reasonably  safe  for  the  passengers.  Hum- 
ham  v.  Wabash  Western  R.  Co.,  91  Mich. 
523.  52  N.  W.  Rep.  14. 

32.  Keinaining  on  premises  to  aid 
in  removint;  baggage.— The  relation  of 
carrier  and  passenger  does  not  necessarily 
cease  where  the  latter,  after  alighting  from 
the  car,  aids  the  carrier's  servants  in  remov- 
ing his  baggage  from  the  car  ;  nor  docs  the 
act  of  so  aiding  make  him  a  servant  of  the 
carrier.     Ormondv.  Hayes,  60  Tex.  180. 

33.  AliK^liting:  from  car  on  wrong 
side.* — The  relation  of  carrier  and  passenger 
continues  while  the  latter  is  leaving  the  car 
at  his  place  of  destination  ;  and  the  relation 
does  not  cease  because  he  may  leave  the  car 
negligently  on  the  wrong  side,  if  the  com- 
pany has  also  been  negligent  in  not  notify- 
ing him  that  it  was  dangerous  to  do  so. 
Mc Kimble  v.  Boston  &>  M.  R.  Co.,  21  Am.  6- 
Eng.  R.  Cas.  213,  139  Mass.  542,  2  A\  E. 
Rep.  97. 

34.  While  cleaning  headlight  at 
the  request  of  emploje.— When  a  pas- 
senger on  a  train,  at  the  request  of  a  fire- 
man, undertakes  to  clean  the  headlight  of 
t!ie  engine,  he  does  not  lose  the  character 
of  a  passenger.  Brown  v.  Scarboro,  58  Am. 
&•  Eng.  R.  Cas.  364,  97  Ala.  316,  12  So.  Rep. 
289. 

35.  or  cutting  cars  loose. — A 

conductor  of  private  freight  cars  not  in  em- 
ploy of  a  railroad  company,  at  the  request  of 
the  company's  conductor  of  the  train,  cut 
loose  the  cars  following  his  own,  fell  off  the 
train,  and  was  injured.  The  court  charged 
that  "  if  the  injury  was  not  caused  bydrawing 
the  bolt,  but  by  negligence  or  misconduct 
of  the  engineer  in  increasing  the  motion  of 
the  cars  with  a  violent,  unnecessary,  and  un- 
usual jerk,  after  plaintiff  had  resumed  liis 
proper  position  on  the  car,  such  as  he  could 
not  anticipate  and  guard  against,  he  might 
recover."  Held,  not  to  be  error.  Plaintiff, 
after  performing  the  duty  he  voluntarily 
undertook,  having  resumed  his  proper 
place  as  a  passenger,  became  entitled  to  the 
protection  which  such  relation  gave  him. 
Cumberland  Valley  R.  Co.  v.  Myers,  55  Pa. 
St.  288. 

30.  Misconduct  of  passenger.— 
Misconduct  on  the  part  of  the  passenger 

*  See  also  post,  40-1:. 
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may  justify  the  carrier  in  rescinding  the 
contract  fur  carriage  and  ejecting  the  pas- 
senger, but  tijc  penalty  for  sucli  misconduct 
must  not  be  enforced  unreasonably  or  op- 
pressively. Chicago,  R.  I.  &*  P.  R.  Co.  v. 
Barrett,  \6  III.  App.  17. 

37.  lutoxicated  passengers.*— When 
a  passenger  has  safely  alighted  from  a  train 
and  left  tlie  depot  at  his  destination,  the 
company  does  not  owe  him  any  further  or 
peculiar  duty  from  the  fact  that  he  may  be 
intoxicated.  Roswadosfskie  v.  International 
&'  G.  N.  R.  Co.,  1  Tex.  Civ.  App.  487,  20  S. 
W.  Rep.  872.— Distinguishing  Louisville, 
C.  &  L.  R.  Co.  V.  Sullivan,  81  Ky.  624. 

d.   At  Intermediate  or  Transfer  Stations.f 

38.  Generally. — It  seems  a  passenger 
on  a  train  does  not  lose  his  character  as 
such  by  alighting  at  a  regular  station,  al- 
though he  has  not  yet  arrived  at  the  ter- 
minus of  his  journey.  Parsons  w.  New  York 
C.&*H.  R.  R.  Co.,  113  AT.  v.  355,  21  JV.  E. 
Rep.  145,  22  N.  Y.  S.  R.  697.  3  L.  R.  A.  683  ; 
affirming  it%  Hun  615,  15  iV.  Y.  S.  R.  1016, 
mem. — QUOTED  IN  Murphy  v.  Rome,  VV.  & 
O.  R.  Co.,  32  N.Y.  S.  R.  381,  loN.  Y.Supp. 
354,  56  Hun  645. 

When  such  passenger  thus  leaves  the 
car  and  is  on  the  platform  or  near  the 
track  when  his  train  is  about  to  start,  or  the 
coming  train  has  signaled  its  approach,  the 
corporation,  through  its  officer  or  servant, 
should  give  reasonable  and  seasonable  no- 
tice for  such  passenger  to  return  to  the  car, 
by  using  proper  diligence,  caution,  and 
care;  and  if  there  be  an  established  signal 
by  the  blowing  of  the  whistle  for  passengers 
to  resume  their  places  in  the  cars,  that 
should  also  be  given.  State  v.  Grand  Trunk 
R.  Co.,  58  AJe.  176. 

But  if  the  passenger  go  out  of  sight,  and 
out  of  the  reach  of  the  voice  which  gives 
the  usual  loud  and  distinct  notice  for  all 
'^-issengers  to  repair  on  board,  the  corpora- 
.lon  is  not  required  to  go  after  him.  State 
v.  Grand  Trunk  R.  Co.,  58  Afe.  176. 

A  passenger  for  hirr,  traveling  upon  a 
steamboat,  has  a  right  to  go  ashore  at  any 

•  See 7<7^/7 1 6l7ilSri4:7,  3127353, 
400,  434. 

t  Interruption  or  termination  of  the  relation  of 
passenger  ami  carrier  caused  by  passenger  leav- 
ing trail)  before  it  stops  at  passenger's  destina- 
tion, see  note,  at  Am.  &  Eng.  R.  Cas   215. 

Rights  of  passenger  who  temporarily  leaves 
Iran  at  intermediate  station,  see  note,  2  L.  R. 
A.  83. 


point  where  such  boat  may  land,  before  ar- 
riving at  i.'is  destination,  without  forfeiting 
his  rights  as  a  passenger  to  safe  ingress  and 
egress.  Diee  v.  IVillamette  T.  <S^  L.  Co.,  8 
Oreg.  60.— Distinguishing  State  v.  Grand 
Trunk  R.Co.,  58  Me.  176.  Following  and 
REVIEWING  Montgomery  &  W.  P.  R.  Co. 
V.  Boring,  51  Ga.  5S2. 

Where  a  passenger  enters  a  train  and 
pays  his  fare  to  a  particular  place,  his  con- 
tract does  not  obligate  the  company  to  fur- 
nish him  with  means  of  egress  and  ingress 
at  an  intermediate  station  ;  and  if  he  leaves 
the  train  at  such  a  station  he,  for  the  time 
being,  surrenders  his  place  as  a  passenger 
and  takes  upon  himself  the  responsibility 
of  his  own  movements ;  but  if  he  leaves 
without  objection  on  part  of  the  company, 
he  does  no  illegal  act  and  has  a  right  to  re- 
enter and  resume  his  journey.  De  Kay  v. 
Chicago.  M.  &•  St.  P.  R.  Co. ,  39  Am.  (S~»  £ng. 
R.  Cas.  463,  41  Minn.  178,4  L.  R.  A.  632,  43 
N.  W.  Rep.  182. 

When  nearing  an  intermediate  station  a 
passenger  asked  the  conductor  how  long 
the  train  would  stop  at  that  station,  and  he 
answered,  "  five  minutes."  Upon  the  arri- 
val of  the  train  at  the  station  the  passenger 
left  the  cars  to  inquire  after  some  business 
matter,  and  had  gone  but  a  few  steps  when 
he  heard  the  train  start,  and  in  attempting 
to  get  on  it  while  in  motion  was  thrown 
down  and  injured.  It  seems  that  the  train 
started  in  much  less  time  than  five  minutes. 
Held,  that  the  answer  of  the  conductor 
that  the  train  would  wait  five  minutes 
created  no  obligation  to  hold  the  train  that 
length  of  time.  Missouri  Pac.  R.  Co.  v. 
P'oreman,  73  Tex.  311,  11  S.  W.  Rep.  326. 

30.  At  refreshment  and  eating 
stations.* — The  same  duty  is  imposed 
upon  the  company  toward  a  passenger  who, 
while  on  a  continuous  journey,  is  going 
to  and  returning  from  the  eating  stations 
provided  by  the  company  for  the  accommo- 
dation (jf  passengers.  Atchison,  T.  «3^  .S".  /'. 
R.  Co.  V.  Shean,  58  Am.  &•  Eng.  R.  Cas.  360, 
18  Colo.  368,  33  Pac.  Rep.  108. 

It  is  not  necessary  that  a  person  should 
be  on  the  train  in  order  to  be  regarded  as 
a  passenger.  As  a  passenger  he  has  the 
right  to  stand  or  walk  on  the  platforms  pro- 
vided at  stations  for  the  convenience  of 
passengers  while  the  train  is  stopping  for 

*  See  also  Refreshmknt-rooms  :  and  post, 
209. 
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refreshments,  and  in  a  street  alongside  of 
the  track  and  platforms ;  and  the  servants 
of  the  railway  company  are  bound  to  exer- 
cise the  care  of  a  reasonable  and  prudent 
man  in  the  discharge  of  their  duties  on  said 
platforms  and  street,  and  have  no  right  to 
throw  sticks  of  wood  from  tlie  train  upon 
sucli  platforms  or  street,  without  first  ascer- 
taining whether  such  action  would  endan- 
ger any  passenger  standing  or  walking  tliere. 
JfJfersonvilU,  M.  &*  I.  R.  Co.  v.  Riley,  39 
Imi.  568,  10  Am.  Ry.  Rep.  325.— DisriN- 
GUISHED  IN  Central  R.  Co.  v.  Peacock,  69 
Md.  257. 

In  an  action  to  recover  damages  for  per- 
sonal injuries,  it  appeared  that  the  plaintiff 
was  a  passenger  upon  a  steamboat  belong- 
ing to  the  defendant;  that  meals  were 
served  on  board  to  such  passengers  as  chose 
to  pay  for  them  or  whose  tickets  entitled 
them  thereto;  that  the  plaintiff's  ticket 
did  not  entitle  him  to  meals ;  that  he  at- 
tempted to  land  for  the  purpose  of  obtain- 
ing breakfast  at  a  wharf  where  the  boat  was 
accustomed  to  remain  a  considerable  time; 
and  that  it  was  the  custon'  of  many  passen- 
gers to  do  so  at  that  place.  Held,  that  the 
plaintiff,  as  a  passenger,  could  properly  go 
on  shore  to  get  his  breakfast,  and  that  he 
had  a  passenger's  right  to  protection  during 
his  egress  from  the  steamer.  Doil^e  v. 
Bos/on  dr'B.  Steamship  Co.,  yj  Am.  &•  Eng. 
R.  Cas.  by,  148  Mass.  207,  19  A'^.  K  Rep. 
373,  2  L.  R.  A.  83.— Distinguishing  State 
V.  Grand  Trunk  R.  Co.,  58  Me.  176.  Re- 
viewing Keokuk  N.  L.  Packet  Co.  v.  True, 
88  111.  608. 

40.  Stops  to  allow  other  trains  to 
pass. — And  when  a  train  turns  out  upon  a 
side-track,  at  an  intermediate  station,  and 
there  stops  to  await  the  crossing  of  another 
train  out  of  time,  and  a  passenger  not 
destined  to  that  station,  without  objection 
made  or  notice  given,  leaves  the  car,  he 
thereby  does  no  illegal  act,  but  for  the  time 
surrenders  his  place  as  a  passenger  and 
takes  upon  himself  the  direction  and  re- 
spniisihilily  of  his  motions  during  his 
absence.  Slu/e  v.  Grand  Trunk  R.  Co.,  58 
.Me.  176. — Distinguished  in  Central  R.  Co. 
V.  Peacock,  69  Md.  257  ;  Dodge  v.  Boston  & 
B.  Steamship  Co.,  37  Am.  &  Eng.  R.  Cas. 
67.  148  Mass.  207,  19  N.  E.  Rep.  373,  2  L.  R. 
A.  S3;  Dice  V.  Willamette  T.  &  L.  Co..  8 
Oreg.  60. — See  also  IVaitdell  v.  Corbin,  17 
A.  v.  S.  R.  718,  I  A'    V.  Supp.  795. 

While,  if  a  company  permits  the  practice 


of  passengers  leaving  and  re-entering  their 
train  while  on  a  side-track  at  an  interme- 
diate station  for  the  purpose  of  letting  an- 
other train  pass  on  the  main  track,  it  is 
bound  to  use  reasonable  care  not  to  expose 
such  passengers  to  unnecessary  danger;  yet 
it  is  not  bound  to  so  regulate  its  business 
as  to  make  the  side-track  as  safe  a  place  of 
ingress  or  egress  as  the  station  platform  ; 
nor  does  it  give  any  assurance,  under  such 
circumstances,  to  passengers  that  no  trains 
will  pass  while  they  are  crossing  or  recross- 
ing  the  main  track.  Neither  does  the  call 
of  "  All  aboard  !"  by  the  conductor  of  the 
side-tracked  train  give  an  assurance  to  those 
who  have  left  their  train  that  they  may 
cross  the  main  track  in  safety,  without  look- 
ing for  approaching  trains.  De  Kay  v. 
Chicago,  M.  &>  St.  P.  R.  Co.,  39  Am.  &^ 
Eng.  R.  Cas.  463,  41  Minn.  178,  4  L.  R.  A. 
632,  43  N.  W.  Rep.  182.— Distinguishing 
Terry  v.  Jewett,  78  N.  Y.  338;  Brassell  v. 
New  York  C.  &  H.  R.  R.  Co.,  84  N.  Y. 
241 ;  Klein  v.  Jewett,  26  N.  J.  Eq.  474. 

41.  Stoppiiif?  over  before  reaching 
station  of  destination.* — The  contract 
for  the  transportation  of  a  passenger  is  an 
entirety,  and  if  he  stops  off  at  an  interme- 
diate station  without  a  stop-over  privilege 
he  thereby  loses  the  right  to  bt  carried  the 
remainder  of  the  journey.  Stone  v.  Chicaj;o 
&>  A'.  IV.  R.  Co.,  47  Iowa  82,  17  Am.  Ry. 
Rep.  461.— Reconciling  Palmer  v.  Char- 
lotte, C.  &  A.  R.  Co.,  3  So.  Car.  580. 

By  leaving  the  train  before  he  has  arrived 
at  the  point  to  which  his  ticket  entitles  him 
to  ride,  a  passenger  voluntarily  terminates 
his  contract  with  the  company  to  carry  him 
to  such  point.  Dreiv  v.  Central  Pac.  R.  Co., 
51  Cat.  425,  12  Atn.  Ry.  Rep.  222. 

If  a  passenger's  ticket  is  silent  as  tj  the 
privilege  of  stopping  over  at  ar  itermc- 
diate.  point,  but  he,  nevertheless,  ;ps,  he 
cannot  afterward  resume  the  journ<.3  )n  the 
same  ticket.  Drew  v.  Central  Pac.  R.  Co., 
51  Cal.  425,  12  Am.  Ry.  Rep.  222. 

43.  At  transfer  stations.— The  party 
injured  was  a  passenger,  with  a  ticket  that 
entitled  him  to  be  carried  safely  from  H.  to 
F.  By  the  regular  route  and  mode  of  car- 
riage it  was  necessary  for  him  to  change 
cars  at  W.and  to  cross  over  the  intervening 

*  See  also  Tickets  and  Fakks,  40-51. 

Continuous  passaRe.  Stop-over  privilege, 
see  note,  16  Am.  &  Eng.  R.  Cas.  55,  386. 

Passenger's  right  to  stop  over,  see  note,  18 
Am.  &  Eng.  R.  Cas.  30S. 
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track  of  the  defendant  from  one  train  to 
another.  J/M,  that  in  malting  this  transit 
from  one  train  to  the  other  he  continued  to 
be  a  passenger  of  the  defendant  and  entitled 
to  the  protection  that  the  highest  degree  of 
care  on  the  part  of  the  defendant  could 
afford  under  the  circumstances.  Baltimore 
&^  O.  K.  Co.  V.  State,  12  Am.  &•  Eng.  R. 
Cas.  149,  60  Aft/.  449.  See  also  Knight  v. 
Portland,  S.  &>  P.  Ji.  Co.,  56  Me.  234. 

e.  Persons    Riding  on   Freight  Trains  or 
Hand-cars.* 

43.  Generally. — (i)  Who  are  passen- 
gers.— A  person  having  a  ticket  for  passage 
upon  a  railroad,  who  boards  a  freigiit  train 
which  does  not  carry  passengers,  believing 
tlie  ticket  good  on  that  train,  is  to  be 
treated  as  a  passenger  and  is  not  a  tres- 
passer. Boggess  V.  Chesapeake  &>  O.  R.  Co., 
37  W.  Va.  297,  16  S.  E.  Rep.  535. 

Where  an  agent  of  the  company,  such  as 
a  conductor  of  a  freight  train,  permits  a  per- 
son to  ride  upon  a  freight  train  which  is 
forbidden  by  the  rules  of  the  company  to 
carry  passengers,  nevertheless,  if  the  person 
acted  in  good  faith  he  will  be  held  entitled 
to  all  the  rifihts  of  a  passenger.  Everett  v. 
Oregon  S.  L.  &>  U.  N.  R.  Co.,  9  Utah  340, 
34  Pac.  Rep.  289. 

It  is  immaterial  what  reason  a  brakeman 
had  for  permitting  a  person  to  ride  upon  a 
train  in  violation  of  the  rules  of  the  com- 
pany, because  it  seems  that  what  would 
excuse  the  brakeman's  negligence  would  not 
excuse  the  railroad  company.  Everett  v. 
Oregon  S.  L.  6-  U.  N.  R.  Co.,  9  Utah  340, 
34  Pac.  Rep.  289. 

Where  a  company  has  adopted  the  system 
of  carrying  passengers  on  freight  trains,  a 
person  who  goes  upon  a  freight  train  in 
good  faith,  supposing  it  to  be  also  a  train 
for  carrying  passengers,  is  entitled  to  all  the 
rights  and  remedies  of  a  passenger  as 
against  the  company,  at  least  until  he  is  in- 
formed that  he  is  mistaken  in  the  character 
of  the  train ;  and  he  is  not  chargeable  with 
notice  that  the  train  will  not  carry  him,  from 
the  fact  that  it  was  not  brought  to  the  plat- 
form and  that  the  ticket-office  was  not  open 
for  the  sale  of  tickets  about  the  time  of  its 
arrival,  nor  from  the  fact  that  the  caboose 
was  not  convenient  for  passengers,  where 
there  was  nothing  from  its  external  appear- 

•See  ante,  3,  22 ;  post,  81,  116,  153(2), 
280-300,  350. 
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ance  to  indicate  that  it  was  not  suited  to 
carrying  passengers.  Lucas  v.  Milwaukee 
<S-  St.  P.  R.  Co.,  33  Wis.  41. 

(2)  Who  are  not —  Trespassers.* — The  fact 
that  a  conductor  of  a  freight  train  after 
discovering  a  person  in  the  caboose  did  not 
eject  him,  does  not  constitute  the  latter  a 
passenger.  Atchison,  T.  &*  S.  F.  R.  Co.  v. 
Headland,  58  Am.  &•  Eng.  R.  Cas.  4,  18 
Colo.  \77,  33  Pac.  Rep.  185.— Reviewing 
Elkins  V.  Boston  &  M.  R.  Co.,  23  N.  H.  275. 

An  offer  to  pay  the  fare  to  an  er-ploye  on 
the  train  unauthorized  to  receive  the  same 
is  not  an  offer  to  the  company,  and  in  such 
case  does  not  entitle  the  person  to  a  place 
on  a  freight  train  as  a  passenger.  Cleveland, 
C.  (&«•  C.  R.  Co.  V.  Bartram,  1 1  Ohio  St.  457. 
—Approved  in  Whitehead  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.,  39  Am.  &  Eng.  R.  Cas.  410, 
99  Mo.  263,  II  S.  W.  Rep.  751. 

A  person  who  has  purchased  no  ticket 
and  paid  no  fare,  who  goes  to  a  caboose  at- 
tached to  a  freight  train,  and,  without  the 
knowledge  of  those  in  charge  of  such  train, 
attempts  to  get  into  said  car  at  a  place 
where  the  company  is  not  accustomed  to 
receive  passengers,  is  not  a  passenger,  and 
if  he  i"  injured  in  such  attempt  to  board  the 
train,  and  those  in  charge  of  it  have  no 
knowledge  of  his  presence,  the  company  is 
not  liable  for  the  injury.  Haase  v.  Oregon 
R.  Gf  N.  Co.,  44  Am.  <S-  Eng.  R.  Cas.  360,  19 
Oreg.  354,  24  Pac.  Rep.  238. 

44.  Lawl'uUy  riding  on  such  trains. 
— If  plaintiff,  who  was  injured  while  riding 
on  a  freight  train,  was  on  the  car  in  which 
the  company  allowed  people  to  travel,  with 
the  knowledge  of  the  company  or  any  of 
its  agents,  for  the  purpose  of  being  trans- 
ported, and  was  properly  there,  he  was  a 
passenger.  Whether  the  plaintiff  had  a 
ticket  or  not  was  immaterial,  and  the  com- 
pany is  liable  for  any  negligence  on  its  part 
whereby  the  plaintiff  was  not  transported 
safely.  Secord  v.  St.  Paul,  M.  &'  M.  R.  Co., 
5  McCrary  (U.  5.)  515.  18  Fed.  Rep.  221, 

45.  At  the  invitation  or  direction 
of  company's  agents.f— (i)  Generally.— 
The  question  of  liability  does  not  depend 
upon  the  uses  to  which  the  train  is  usually 
devoted ;  and  where  there  are  no  rules  of 
the  company  prohibiting  it,  or  even  if  there 
be  such  rules,  and  the  officers  making  such 
rules  relax  or  dispense  with  them  in  a  par- 

*  See  also  ante,  21 ;  post,  46  (2),  02-96. 
f  See  also/0i/,  205. 
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ticular  instaTice,  and  passengers  are  taken 
on  trains  or  cars  not  generally  used  for  their 
transportation,  or  with  the  expectation  of 
paying  fare  when  demanded,  they  are  law- 
fully upon  the  train,  and  the  company  owes 
them  the  duty  of  safe  transportation. 
Prince  v.  International  Or*  G.  N.  R.  Co.,  21 
Am.  &>  Eni;.  R.  Cas.  152,  64  Tex.  144. 

The  conductor  is  charged  with  the  ad- 
ministration of  the  rules  of  the  company 
for  the  regulation  of  those  who  travel  on 
its  cars,  and  if  he  permits  a  passenger  to 
ride  in  a  caboose  attached  to  the  train,  and 
an  accident  occurs  through  the  negligence 
of  the  company  whereby  the  passenger  is 
injured,  he  may  recover  damages.  Creeclv. 
Pennsylvania  R.  Co..  86  Pa.  St.  139.— Fol- 
lowing Lackawanna  &  B.  R.  Co.  v.  Chene- 
with,  52  Pa.  St.  382.  Overruling  O'Don- 
nell  V.  Allegheny  Valley  R.  Co.,  59  Pa.  St. 
239.— DiSTiNGULSHED  IN  Smith  V.  Louis- 
ville, E.  &  St.  L.  R.  Co.,  124  Ind.  394. 
Quoted  in  Thirteenth  &^  F.  St,  P.  R.  Co. 
V.  Boudrou,  2  Am.  &  Eng.  R.  Cas.  30,  92 
Pa.  St.  475,  37  Am.  Rep.  707;  Fry  v.  Peo- 
ple's Pass.  R.  Co.,  17  Phila.  (Pa.)  61.  Re- 
viewed IN  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Headland,  18  Colo.  477. 

A  person  who  goes  aboard  a  freight  train 
by  the  invitation  and  permission  of  the 
conductor  cannot  be  regarded  as  a  passen- 
ger, where  it  does  not  appear  that  the  com- 
pany, either  by  usage  or  by  its  rules  and 
regulations,  permits  passengers  on  its 
freight  trains.  Smith  v.  Louisville,  E.  &* 
St.  L.  R.  Co.,  124  Ind.  394,  24  N.  E.  Rep. 

753- 

(2)  Against  rule  not  brought  to  passenger's 
notice. — Where  plaintiff  was  directed  by  the 
company's  agent,  whose  duty  it  was  todirect 
passengers  what  trains  they  should  enter,  to 
take  passage  on  a  freight  train,  he  be- 
came upon  his  entrance  a  passenger,  not- 
withstanding, under  the  rules  of  the 
company,  which  were  unknown  to  the 
plaintiff,  passengers  were  not  permitted  to 
ride  upon  that  train.  McGee  v.  Missouri 
Pac.  R.  Co.,  31  Am.  &*  Eng.  R.  Cas.  i,  92 
Mo.  208,  10  West.  Rep.  282,  4  S.    W.  Rep. 

739- 

(3)  Illustrations. — In  an  action  for  injuries 
received  by  plaintiff  in  being  thrown  from 
the  platform  of  a  caboose  attached  to  a 
freight  train  of  a  defendant  company,  where 
it  appeared  that  the  company  permitted 
passengers  to  be  carried  upon  some  of  its 
freight  trains,  and  that  plaintiff  went  aboard 


of  said  caboose,  not  knowing  that  the  train 
was  not  one  of  those  authorized  to  carry 
passengers,  and  not  being  informed  to  the 
contiary  before  going  aboard  nor  before  re- 
ceiving such  injuries,  but  having  been 
directed  to  the  train  and  permitted  to  go 
aboard  of  it  by  a  person  wlioni  the  jury, 
from  the  evidence,  might  have  found  to  be 
an  emi)loyt;  of  the  company,  and  perhaps 
one  of  the  conductors  of  the  train — held, 
that  upon  these  facts  the  jury  might  find 
that  plaintiff  was  lawfully  aboard  such  ca- 
boose as  a  passenger.  Lucas  v.  Milwaukee 
&•  St.  P.  R.  Co.,  33  Wis.  41.— Reviewing 
Dunn  V.  Grand  Trunk  R.  Co.,  58  Me.  187. 
— Distinguished  in  Smith  v.  Louisville, 
E.  &  St.  L.  R.  Co.,  124 Ind.  394;  Whitehead 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.,  22  Mo.  App. 
60. 

Where  it  appeared  that  plaintiff,  section 
foreman  of  the  defendant,  got  upon  a  train 
to  go  to  Salt  Lake,  on  account  of  sickness 
in  his  family  there  urgently  requiring  his 
presence,  and  without  knowing  it  boarded 
an  extra  freight  train  because  the  passenger 
train  had  gone,  and  paid  the  conductor  of 
the  train  one  dollar,  which  was  less  than 
the  regular  fare,  although  plaintiff  did  not 
know  it,  and  the  conductor  told  him  to  get 
into  a  box-car,  claiming  that  the  caboose 
was  full,  and  afterwards  the  same  man 
helped  him  out  of  the  car  into  the  caboose, 
shortly  after  which  he  was  badly  injured 
because  of  freight  cars  being  violently  and 
negligently  driven  by  a  switch  -  engine 
against  the  caboose,  and  the  train  was  in 
fact  a  train  forbidden  by  the  rules  to  carry 
passengers,  which  fact  plaintiff  did  not 
know,  but  thought  it  was  a  regular  freight 
train  which  was  in  the  habit  of  carrying 
passengers — held,  that  the  plaintiff  was  on 
the  train  in  good  faith  as  a  passenger;  that 
even  if  he  was  guilty  of  contributory  negli- 
gence defendant  could  have  avoided  injur- 
ing him,  and  hence  plaintiff  was  entitled  to 
recover.  Everett  v.  Oregon  S.  L.  &^  U.  A'. 
R.  Co.,  9  Utah  340,  34  Pac.  Rep.  289. 

46.  Within  the  Iciiowleilge  or  witli 
the  permission  of  company.  —  (i) 
When  deemed  passenger. — It  seems  that  a 
person  riding  on  a  freight  train  on  which 
passengers  are  not  allowed  to  be  carried  is 
to  be  regarded  as  a  passenger,  although  he 
may  have  boarded  the  train  without  the 
knowledge  or  permission  of  the  conductor, 
and  paid  no  fare,  if  the  conductor,  after  be- 
coming aware  of  his  presence,  permits  him 
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to  remain.  Sherman  v.  Hannibal  &*  St.  J. 
R.  Co.,  4  Am.  &*  Eiig.  K.  Cas.  589,  72  Mo. 
62,  37  Am.  Rep.  423.— APPLIED  IN  Buck  v. 
People's  St.  R.,  E.  L.  &  P.  Co.,  46  Mo.  A  pp. 
555.  Quoted  in  Muehlhausen  v.  St.  Louis 
R.  Co.,  28  Am.  &  Eng.  R.  Cas.  159,  91  Mo. 

332. 

If  a  person  enters  the  saloon-car  of  a 
freight  train,  and  when  the  train  starts, 
without  being  requested  to  leave,  remains 
there  as  a  passenger,  contrary  to  the  rules  of 
the  company  but  with  the  knowledge  of  the 
conductor,  who  receives  from  him  the  usual 
fare  of  a  first-class  passenger,  the  corpora- 
tion incurs  the  same  liability  for  his  safety 
as  if  he  were  in  their  regular  passenger 
train.  Dunn  v.  Grand  Trunk  R.  Co.,  58 
Me.  187.— Reviewing  Zempz/.  Wilmington 
&  M.  R.  Co.,  9  Rich.  (So.  Car.)  84;  Watson 
V.  Northern  R.  Co.,  24  U.  C.  Q.  B.  98.— 
Approved  in  Whitehead  v.  St.  Louis,  L 
M.  &  S.  R.  Co.,  39  Am.  &  Eng.  R.  Cas. 
410,99  Mo.  263,  II  S.  W.  Rep.  751.  Dis- 
tinguished IN  Florida  Southern  R.  Co. 
V.  Hirst,  30  Fla.  i ;  Way  w.  Chicago,  R.  L 
&  P.  R.  Co.,  64  Iowa  48,  52  Am.  Rep. 
431;  Whitehead  v.  St.  Louis,  I.  M.  &  S. 
R.  Co.,  22  Mo.  App.  60;  Eaton  v.  Dela- 
ware, L.  &  W.  R.  Co.,  57  N.  Y.  382.  Ques- 
tioned IN  Houston  &  T.  C.  R.  Co.  v. 
Moore,  49  Tex.  31.  Quoted  in  Hanson  v. 
Mansfield  R.  &  T.  Co.,  38  La.  Ann.  ui. 
58  \m.  Rep.  162.  Reviewed  in  Kentucky 
C.  R.  Co.  V.  Thomas,  79  Ky.  160;  Lucas  v. 
Milwaukee  &  St.  P.  R.  Co.,  33  Wis.  41 ; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Headland, 
18  Colo.  477. 

(2)  When  not —  Trespasser.* — Tlie  con- 
ductor of  a  freight  train  refused  to  carry  de- 
ceased, a  crippled  applicant  for  free  trans- 
portation, but  some  time  after  the  train  had 
started  found  him  in  the  caboose.  It  being 
late  at  night  and  out  in  the  country,  the  con- 
ductor from  motives  of  humanity  forbore  to 
eject  him,  and  he  was  killed  by  a  sub- 
sequent collision.  Held,  that  the  deceased 
wat;  not  a  passenger  within  Mills' Ann.  St. 
§  1508,  furnishing  a  right  of  action  where 
the  death  of  a  passenger  results  from  the 
defect  or  deficiency  of  a  railroad.  Atchison, 
T.  &-  S.  F.  R.  Co.  V.  Headland,  58  Am.  &* 
Eng.  R.  Cas.  4,  18  Colo.  477.  33  Pac.  Rep. 
185.  —  Distinguishing  Dunn  v.  Grand 
Trunk  R.  Co.,  58  Me.  187;  Cleveland  7/, 
New  Jersey  Steamboat  Co.,  68   N.  Y.  306 ; 

*  See  also  ante,  43  (2). 


Jacobus  V.  St.  Paul  &  C.  R.  Co.,  20  Minn. 
125;  Pennsylvania  R.  Co.  v.  Books,  57  Pa. 
St.  339 ;  Creed  v.  Pennsylvania  R.  Co..  86 
Pa.  St.  139.  Following  E;iton  t.  Dela- 
ware. L.  &  VV.  R.  Co.,  57  N.  Y.  382.  Re- 
viewing ElkinsT/.  Boston  &  M.  R.  Co.,  23 
N.  H.  275  ;  Murch  v.  Concord  R.  Corp.,  29  N. 
H.  9  ;  Toledo,  VV.  &  W.  R.  Co.  v.  Brooks, 
81  111.  245  ;  Union  Pac.  R.  Co.  v.  Nichols.  8 
Kan.  505;  Virginia  Midland  R.  Co.  v. 
Roach,  83  Va.  375 ;  Waterbury  v.  New  York 
C.  &  H.  R.  R.  Co.,  17  Fed.  Rep.  671. 

47.  litt'cft  of  acceptain'e  of  fare- 
While  a  company  may  not  ordinarily  carry 
passengers  on  its  freight  trains  or  locomo- 
tives, or  hold  them  out  to  the  public  for 
that  purpose,  yet  if,  through  its  authorized 
agents,  the  company  accepts  a  passenger  for 
reward  upon  such  trains  or  engines,  it  will 
be  bound  to  exercise  care  and  diligence  for 
the  safety  of  such  passenger.  Lake  Shore 
&*  M.  S.  R.  Co.  V.  Brown,  31  Am.  &■'  Eng. 
R.  Cas.  61,  123  ///.  162,  14  N.  E.  Rep.  197. 

In  a  suit  for  damages  it  was  no  error  to 
charge  that  "  if  defendant  accepted  plain- 
tiff's fare  and  allowed  him  to  ride  upon  a 
freight  train  he  was  a  passenger  within  the 
meaning  of  the  law,  and  defendant  was 
bound  by  the  same  degree  of  care  as  though 
it  was  a  passenger  train."  International  &- 
G.  A'.  R,  Co.  V.  Irvine,  23  Am.  &^  Eng.  R. 
Cas.  518,  64  Tex.  529. 

48.  On  trains  habitually  carrying 

passcii»:er8 A   person  who    enters    a 

freight  train  which  habitually  carries  pas- 
sengers, and  at  the  time  receives  no  notice 
that  he  cannot  ride  thereon,  becomes  a  pas- 
senger as  he  would  on  a  regul;ir  passenr;er 
train.  Burke  v.  ATissouri  Pac.  R.  Co.,  51 
Mo.  App.  491.— Quoting  Hobbs  v.  Texas 
&  P.  R.  Co.,  49  Ark.  357. 

Where  a  person  having  knowledge  of  the 
custom  of  a  freight  train  to  carry  passen- 
gers, and  relying  on  such  custom  enters  said 
train  for  the  purpose  of  passage,  it  is  the 
duty  of  the  conductor,  if  he  intends  to  obey 
the  rules  and  disregard  the  custom,  to  give 
notice  thereof  when  he  entered.  Burke  v. 
Missouri  Pac.  R.  Co.,  51  Mo.  App.  491. 

If  it  is  the  custom  of  a  freight  train  to 
carry  passengers  though  forbidden  by  the 
company's  rules  to  do  so,  of  which  rules 
there  was  no  notice  save  on  the  time-table 
for  the  use  of  its  trainmen  ;  and  if  a  person 
knowing  of  the  custom  but  not  of  the  rules 
enter  the  caboose  of  said  train  to  be  car- 
ried, and  has  no  notice  of  the  rules  until 
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after  the  train  hiis  started,  he  becomes  a 
passenger,  and  cannot  be  ejected  if  he  offers 
to  pay  his  fare.  Burke  v.  Missouri  Pac.  K. 
Co.,  51  Mo.  A  pp.  491. 

Where  one  was  lawfully  in  the  cab  of  a 
freight  train,  treating  for  passage,  as  had 
frequently  been  done,  and  was  still  being 
done  at  the  time  of  the  trial,  by  other  per- 
sons on  the  same  train,  as  to  an  injury  in- 
flicted upon  him  by  the  conductor,  he  stands 
within  the  rfinsr-  \nd  spirit  of  the  authori- 
ties in  -efcr  -■  like  injuries  done  to 
passengers.  a  J>»  A.  R.  Co.  v.  Tur- 
ner, iZ  Ain.'^'>  i:.iig.  K.  Ca  455,  72  Ga.  2g2, 
S3  Am.  Rep.  842. 

49.  Uii?  IV,  inlly  rfdf.nar  on  such 
traiiis.*" — A  perso.  ridir..,  .  .nawi'illy  on  a 
freight  car  is  not  a  par,3en^.;(.r.  Plana  v. 
Boston  &*  A.  R.  Co.,  157  Mass.  377,  32  N. 
E.  Rep.  356. 

A  person  who  is  riding  upon  a  freight 
train  without  paying  fare,  and  after  having 
been  refused  permission  to  ride  by  the  con- 
ductor, is  not  a  passenger  within  the  mean- 
ing of  the  second  subdivision  of  the  Colo- 
rado statute.  Atchison,  T.  &•  S.  F.  R.  Co. 
V.  Headland,  58  Am.  6^  Eng.  R.  Cas.  4,  18 
Colo.  477,  33  Pac.  Rep.  185.— Reviewing 
Virginia  Midland  R.  Co.  v.  Roach,  83  Va. 

375- 

If  a  person  is  informed  by  the  conductor 
that  the  company's  rules  prohibit  passen- 
gers from  traveling  upon  freight  trains,  and 
such  person  nevertheless  enters  the  train, 
he  is  not  a  passenger  and  cannot  recover  for 
injuries  sustained,  although  a  brakeman 
may  have  told  him  to  get  on  the  train  sub- 
sequently to  the  refusal  of  the  conductor  to 
carry  him.  Gulf,  C.  <S^  S.  F.  R.  Co.  v.  Camp- 
bell, 41  Am.  &■*  Eng.  R.  Cas.  100,  76  Tex. 
174,  13  S.  W.  Rep.  19. 

50.  Riding;  on  construction  trains.t 
— W.,  a  boy  thirteen  years  of  age,  asked  and 
obtained  leave  to  ride  upon  a  construction 
train,  from  the  conductor,  who  had  been  in- 
structed by  the  company  not  to  permit  pas- 
sengers to  ride  on  his  train,  but  the  instruc- 
tion had  not  been  communicated  to  W. 
The  train  had  a  caboose  car  attached,  such 
as  are  attached  to  the  freight  trains  of  that 
road,  and  upon  which  passengers  are  car- 
ried. It  also  appeared  that,  notwithstand- 
ing the  instruction  mentioned,  passengers 
were  frequently  carried  on  that  and  other 

*  See  aAsopost,  204,  356,  359. 
\  See  post,  208. 


construction  trains.  While  W.  was  riding^ 
upon  the  caboose  a  collision  with  another 
train  occurred  through  the  negligence  of  thi^ 
railroad  company,  which  resulted  in  W.'s 
death.  Held,  that,  under  the  circumstances, 
W.  was  lawfully  upon  the  train,  and  the 
company  was  held  to  the  exercise  of  reason- 
able care  and  diligence  towards  him.  St. 
Joseph  Or*  IV.  R.  Co.  v.  Wheeler,  26  Am.  &* 
Eng.  R.  Cas.  173,  35  Kan.  185,  10  Pac.  Rep. 
461.— Distinguishing  Eaton  v.  Delaware, 
L.  &  W.  R.  Co.,  57  N.  Y.  383.— Applied  in 
Buck  V.  People's  St.  R.,  E.  L.  &  P.  Co.,  46 
Mo.  App.  555. 

51.  Biding  on  hand-cars.*  —  One 
transported  on  a  hand-car  which  is  used  by 
a  company  for  the  convenience  of  its  em- 
ployes, and  on  which  the  carrying  of  pas- 
sengers is  forbidden  by  the  rules  of  the 
company,  is  not  a  passenger,  though  he 
may  be  ignorant  of  such  rules,  when  such 
carrying  is  done  not  by  an  authorized  agent 
of  the  company  but  by  those  in  charge  of 
the  hand-car  to  do  other  work.  Gulf,  C.  &* 
S.  F.  R.  Co.  V.  Dawkins,  77  Tex.  228, 13  5. 
W.  Rep.  982. 

/.  Persons  Riding  in  Mail  or  Express  Cars ; 
Express  Agents ;  Postal  Clerks. t 

52.  Biding  in  express  cars,  gener- 
ally.— A  person  who  was  injured  while  in 
an  express  car  of  a  passenger  train  had,  up 
to  six  weeks  prior  to  the  accident  out  of 
which  the  action  arose,  been  an  express 
messenger,  and  had  run  on  the  same  train 
with  the  conductor  of  the  colliding  passen- 
ger train,  but  had  left  such  employment,  and 
at  the  time  of  the  accident  was  engaged  in 
other  business  not  connected  with  the  rail- 
road. On  boarding  the  train  he  went  into 
the  passenger  car.  He  had  funds  sufficient 
to  pay  his  fare,  but  the  conductor,  who, 
there  was  evidence  to  show,  was  aware  of 
these  facts,  omitted,  without  fault  of  the 
party,  to  ask  him  for  his  fare,  and  gave  as  a 
reason  for  this  omission  that  he  thought 
the  party  was  in  the  employ  of  the  express 
company.  Held,  that  the  evidence  did  not 
justify  a  conclusion  that  the  party  had  at 
no  time  the  legal  status  of  a  passenger 
thereon.    Florida  Southern  R.  Co.  v.  Hirst, 


*See/ffj/,300. 

f  See  also  post,  340,  404-408;  Car- 
riage ofMails,  17, 18;  Express  Companies, 
13. 


«.*') 


CARRIAGE   OF   PASSENGERS,  53. 


325 


52  Am.  <S-  Enj,'-.  H.  Cas.  409.  30  F/a.  i,  11 
So.  Rep.  506. 

Where  a  railway  company  is  transporting 
freight  and  messengers  for  an  express  com- 
pany, and  a  person  not  in  the  employ  of  the 
express  company  goes  into  the  baggage  car 
with  the  regular  express  messenger  for  the 
purpose  of  learning  the  route,  and  assists 
the  regular  express  messenger  along  the 
route,  and  the  conductor  of  the  train,  sup- 
posing such  person  to  be  an  express  mes- 
senger in  the  employ  of  the  express  com- 
pany, allows  iiim  to  ride  without  paying  his 
fare,  and  said  person  is  injured,  in  an  action 
by  such  person  against  the  railway  com- 
pany for  damages— //^W,  that  the  plaintiff 
was  not  a  passenger,  nor  entitled  to  the 
rights  of  a  passenger.  Union  Pac.  R.  Co.  v. 
Nichols,  8  Kan.  505,  3  Am.  Ry.  Rep.  4'9-— 
Distinguished  in  Robostelli  v.  New  York, 
N.  H.  &  H.  R.  Co.,  34  Am.  &  Eng.  R.  Cas. 
515.  33  Fed.  Rep.  796.  Reviewed  in  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Headland,  18  Colo. 
477  ;  Way  v.  Chicago,  R.  I.  &  P.  R.  Co.,  64 
Iowa  48,  52  Am.  Rep.  431 ;  Lillis  v.  St. 
Louis,  K.  C.  &  N.  R.  Co.,  64  Mo.  464. 

63.  Express  niesseiigers. — (i)  Gen- 
erally,— Where  a  railroad  company,  without 
any  express  contract,  undertakes  to  carry  an 
express  messenger  in  a  car  provided  by  it 
for  the  use  of  the  express  company,  it  owes 
to  him  the  same  duty  to  use  every  reason- 
able precaution  to  carry  him  safely  that  it 
owes  to  an  ordinary  passenger.  Fordyce  v. 
Jackson,  56  Ark.  594,  20  S.    W.  Rep.  528, 

597. 

If  an  express  company  hires  its  freight 
transported  on  the  steamer  or  railroad  of  a 
company  engaged  in  transporting  freight 
and  passengers  for  hire,  as  common  carriers, 
and  hires  an  agent  to  take  charge  of  such 
freight,  whose  passage  is  paid  for  in  the 
contract,  such  ;igent  occupies  the  position 
of  an  ordinary  passenger,  as  to  the  liability 
of  the  common  cai  'ier,  for  injuries  he  may 
sustain,  caused  by  the  negligence  of  its  em- 
ployes. Yeomans  v.  Contra  Costa  H.  Nav. 
Co.,  44  Cal.  71. 

Where  there  is  no  express  exemption  pro- 
vided by  contract,  a  railroad  company  is 
liable  for  the  consequences  of  its  own  or  its 
servants'  negligence  to  persons  traveling 
upon  its  trains,  as  messengers  or  agents  of 
an  express  company,  to  the  same  extent  as 
to  other  passengers,  although  no  charge  is 
made  for  their  fare.    Blair  v.  Erie  R.  Co., 


66  N.  Y.  313.— Distinguishing  Eaton  v. 
Delaware,  L.  &  W.  R.  Co.,  57  N.  Y.  382. 
Reviewing  Smith  v.  New  York  C.  R.  Co., 
24  N.  Y.  222 ;  Bissell  v.  New  York  C.  R. 
Co.,  25  N.  Y.  4^2  ;  Poucher  v.  New  York  C, 
R.  Co.,  49  N.  Y.  263.— Distinguished  in 
Carpenter'7/.  Boston  &  A.  R.  Co.,  21  Am  & 
Eng.  R.  Cas.  331,  97  N.  Y.  494,  49  Am.  Rep. 
540.  Followed  in  Libby  v.  Maine  C.  R. 
Co.,  85  Me.  34 ;  Seybolt  v.  New  York,  L.  E. 
&  W.  R.  Co.,  18  Am.  &  Eng.  R.  Cas.  162, 
95  N.  Y.  562, 47  Am.  Rep.  75.  Quoted 
IN  Cleveland,  C,  C.  &  St.  L.  R.  Co.  v. 
Ketcham,  133  Ind.  346. 

One  temporarily  supplying  the  place  of 
an  express  messenger  stands  in  the  same 
position  with  him  and  is  entitled  to  the 
same  protection,  Blair  v.  Erie  R.  Co.,  66 
N.  K  313. 

(2)  Illustrations. — In  an  action  to  recover 
for  injuries  caused  by  the  negligence  of  a 
railway  company  in  operating  one  of  its 
trains,  it  is  no  defense  that  the  company 
was  carrying  the  plaii^tiff  as  an  express 
messenger,  under  a  contract  with  an  express 
company,  and  that  he  was  required  by  the 
nature  of  his  employment  to  occupy  a  place 
on  the  train  more  dangerous  than  was  oc- 
cupied by  ordinary  passengers.  The  mes- 
senger, in  accepting  his  employment,  took 
upon  himself  the  risk  of  accidents  incident 
to  the  nature  of  the  business,  but  not  the 
risks  resulting  from  the  negligence  of  the 
railroad  company  in  the  management  of  its 
trains.  Pennsylvania  Co.  v.  Woodworth,  26 
Ohio  St.  585. 

Deceased  was  an  express  messenger,  and 
as  such  was  being  carried  on  the  defendants' 
train  at  the  time  of  his  death,  without  a 
ticket  or  payment  of  fare,  under  a  contract 
between  the  defendants  and  the  express 
company.  Held,  that  the  deceased  being 
lawfully  on  the  train,  the  defendants  were 
liable  for  negligence  in  causing  his  death. 
Jennings  v.  Grand  Trunk  R.  Co.,  15  Ont. 
App.  477. — Distinguishing  Blackmore  v. 
Toronto  St.  R.  Co.,  38  U.  C.  Q.  B.  172. 
Quoting  Austin  v.  Great  Western  R.  Co., 
L.  R.  2  Q.  B.  442. 

Held,  also,  that  the  deceased  was  the  ser- 
vant of  the  express  company,  and  was  not 
in  any  sense  engaged  in  any  common  em- 
ployment with  the  servants  of  the  railway 
company.  Jennings  v.  Grand  Trun..  R. 
Co.,  15  Ont.  App.  477.— Quoting  Tunney 
V.  Midland  R.  Co.,  L.  R.  i.  C.  P.  291. 
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In  an  action  brought  tn  recover  damages 
for  the  death  of  B.,  plaintiff's  intestate,  who 
was  killed  while  traveling  in  an  ex[)r('ss  car 
in  one  of  defendant's  trains,  by  an  accident 
caused  by  defendant's  negligence,  it  ap- 
peared that  B.,at  the  time  of  his  death, 
was  in  the  employ  of  the  U.  S.  Express  Co. 
SIS  messenger ;  that  said  company  had  en- 
tered into  a  contract  with  a  railway  com- 
pany, to  the  righii,  and  duties  of  which  the 
defendant  had  succeeded,  by  which  said 
railway  company  agreed  to  transport  the 
messengers  of  the  express  company  and 
certain  specified  property  free  of  charge, 
the  latter  assuming  all  transportation  risks 
and  other  liabilities  arising  in  respect  there- 
of, and  agreeing  to  indemnify  and  protect 
the  former  therefrom.  The  responsibility 
of  the  railway  company  in  transporting  ex- 
press freight  was  limited  to  cases  of 
negligence,  it  "  in  no  event,  whether  of 
negligence  or  otherwise,"  to  be  responsible 
for  property  "  carried  by  the  railway  com- 
pany free  of  charge."  There  was  no  evi- 
dence that  B.  had  any  knowledge  or 
information  of  the  provisions  of  the  con- 
tract. //i/{i,  that  defendant  was  liable; 
that  B.  was  a  passengerand  could  not,  with- 
out his  knowledge  or  consent,  be  charge- 
able with  the  stipulations  in  the  contract ; 
and  that  while,  when  he  entered  into  the 
service  of  the  express  company,  he  assumed 
the  ordinary  hazards  incident  to  that  busi- 
ness, there  was  no  presumption  or  implied 
understanding  that  lie  took  upon  himself 
the  risks  of  injury  which  he  might  suffer 
through  defendant's  negligence.  Brewer  v. 
New  York,  L.  E.  &•  W.  R.  Co.,  47  Am.  G^ 
Eng.  R.  Cas.  485,  124  N.  Y.  59,  26  .V.  E. 
Rep.  324,  35  iV.  Y.  S.  R.  60 ;  affirming  45 
Hun  595,  mem. — DISTINGUISHING  Seybolt 
V.  New  York,  L.  E.  &  W.  R.  Co.,  95  N.  Y. 
562. 

It  seems  that,  as  the  contract  between  the 
companies  did  not  purport  to  relieve  the 
defendant  from  its  duty  to  exercise  due 
care  for  the  protection  of  the  messenger, 
whatever  right  it  could  claim  to  relief  from 
the  consequences  of  its  negligence  in  that 
respect  arose  by  way  of  indemnity  upon  the 
stipulation  of  the  express  company.  Brewer 
V.  New  York,  L.  E.  6-  W.  R.  Co.,  47  Am.  &* 
Eitg.  R.  Cas.  485,  124  N.  Y.  59,  26  A'.  E. 
Rep.  324,  35  N  Y.  S.  R.  60;  affirming  45 
J/un  595,  /«^;«.— Explained  in  Kenney  v. 
New  York  C.  &  H.  R.  R.  Co.,  125  N.  Y. 
422. 


1*4.  Postal  clerks— Mail  affPiits.* — 

The  relation  of  carrier  and  (mssenger  ex- 
ists in  every  case  in  which  the  carrier  re- 
ceives and  agrees  to  transport  another  not 
in  its  employment,  whether  this  be  by  con- 
tract between  them  or  between  the  carrier 
and  some  other  person  in  whose  employ- 
ment the  person  to  be  carried  is,  for  the 
purpose  of  transacting  on  the  train  the 
business  of  his  employer,  as  in  case  of  mail 
agents,  express  agents,  etc.  Gi///,  C.  &^  S, 
F.  R.  Co.  V.  Wilson.  7<)  Tex.  371,  15  i".  W. 
Rep.  280. 

A  mail  clerk,  traveling  upon  a  train  in  the 
service  of  the  government,  is  a  passetiger 
for  hire,  so  far  as  the  company's  liability  for 
personal  injuries  to  him  is  concerned.  Ar- 
rowsmith  v.  Nashville  &*  D.  R.  Co.,  57  Fed. 
Rep.  165.  Cleveland,  C,  C.  &^  SI.  L.  R.  Co. 
v.  Ketcham,  133  hid.  346,  33  N.  E.  Rep.  1 16. 
Libby  v.  Maine  C.  R.  Co.,  85  Me.  34,  26  Atl. 
Rep.  943.  Magoffin  v.  Missouri  Pac.  R.  Co., 
47  Am.  &*  Eng.  R.  Cas.  489,  102  Mo.  540,  15 
S.  IV.  Rep.  76.  Mellor  v.  Missouri  Pac.  R. 
Co.,  47  Am.  &^  Eng.  R.  Cas.  450,  105  Afo. 
455,  16  5.  W.  Rep.  849.  Nol/on  v.  Western 
R.  Corp.,  1$  N.  Y.  444;  affirming  10  /Aw. 
Pr.  97.  Sevbolt  v.  A'ew  York.  L.  E.  &>  W. 
R.  Co.,  18  Am.  <S-  Eng.  R.  Cas.  162,  95  N.  Y. 
562,  47  Am.  Rep.  75  ;  affirming  31  //un  100. 
Hammond  v.  North  Eastern  R.  Co.,  6  .SV'. 
Car.  130.  Houston  &>  T.  C.  R.  Co.  v.  Hamp- 
ton, 22  Am.  Sr^  Eng.  R.  Cas.  291,  64  Tex.  427. 
Collett  V.  London  <S-  A^.  W.  R.  Co.,  \6  (2.  B. 
984.  15 /«^.  1053,  20  L.  J.  Q.  B.  411. 

g.  Employes,  t 

55.  Generally.— Where  a  party  sues  for 
personal  injuries,  and  there  is  conflicting 
evidence  as  to  whether  he  was  a  passenger 
or  an  employe,  he  does  not  become  a  pas- 
senger upon  proof  that  the  conductor  re- 
ceived and  treated  bin)  as  such.  Texas  &-= 
P.  R.  Co.  V.  Scott.  64  Tex.  549. 

Employes  of  a  company  who  borrow  an 
engine  and  car  from  the  yard-master,  for 

*  Mail  agents  as  passengerr,  see  note,  18  Am. 
&  Eng.  R.  Cas.  169,  275. 

Injury  to  United  States  postal  clerks  on 
railroad  trains,  see  47  Am.  &  Eng.  R.  Cas.  491, 
ahslr. 

Liability  for  personal  injuries  to  mail  agents, 
see  note,  47  Am.  Rf.P.  83 

Liability  for  injury  -o  postal  clerks  on 
trains,  see  note,  ig  L.  R.  A.  339. 

+  See  also  Emi'Loyks,  4-,  5. 

When  servant  is  such  and  is  not  a  passenger, 
see  note,  15  Am.  &  Eng.  R.  Cas.  2:9. 
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their  own  purpose,  are  not  passengers,  and 
there  can  be  no  recovery  if  one  of  such  em- 
ployes is  killed  by  tlie  negligent  manage- 
ment of  the  engine.  I^avis  v.  Cliicago,  St. 
P.,  M.  &•  O.  A'.  Co.,  45  Fiu/.  Kcp.  543. 

Where  an  engineer,  while  under  pay  of 
tlie  company  and  under  direction  of  the 
yard-master,  takes  an  engine  and  passenger 
coach  some  two  miles  down  tlie  track,  and 
brings  a  car  full  of  the  company's  employes 
to  the  depot  to  attend  a  meeting,  and  re- 
turns the  same,  the  yard-master  acting  as 
conductor,  there  is  some  evidence  to  estab- 
lish the  relation  of  carrier  and  passenger, 
though  there  is  no  evidence  that  any  fares 
were  paid.  Bryant  v.  Chicago,  St.  P.,  M. 
(S-  0.  K.  Co.,  58  Am.  &*  I£tig.  A'.  Cas.  15,  53 
Fed.  Kep.  997,  4  C.  C.  A.  146. 

An  employe  in  charge  of  a  train  engaged 
in  carrying  persons  over  the  line  of  the  road 
will  be  presumed  to  have  authority  from 
the  carrier  to  accept  such  persons  as  passen- 
gers; and  where  it  appears  that  at  the  time 
of  a  collision  an  employe  of  the  company 
was  riding  over  its  road,  through  its  yard, 
in  one  of  its  coaches  which  had  brought 
him  over  with  others  a  few  hours  before, 
drawn  by  one  of  its  engines,  operated  by  one 
of  its  engineers,  and  conducted  by  its  gen- 
eral yard-master,  there  is  evidence  tending 
to  show  the  relation  of  carrier  and  passen- 
ger such  as  will  require  submissi(m  of  the 
question  to  the  jury.  Bryant  v.  Chicago, 
St.  P.,  M.  iS-  O.  R.  Co.,  58  Am.  <S^•  Eng.  B. 
Cas.  15,  S3  Fed.  Rep.  997,  4  C.  C  A.  146. 

A  popcorn  vender  who  travels  on  a  train 
under  a  contract  with  the  company  to  pay  a 
certain  sum  annually  in  money  and  to  sup- 
ply the  passengers  with  ice-water,  is  a  pas- 
senger while  so  traveling,  and  not  an  em- 
ploye. Commonwealth  v.  Vermont  &'  M. 
R.  Co.,  108  Mass.  7,  7  Am.  Ry.  Rep.  394. 

50.  Ill  the  course  of  einpluyiiiciit 
or  ill  perf'oriiisince  of  <luty.— Where 
the  plaintiff  was  in  the  employ  of  the  com- 
pany, painting  depots,  bridges,  tanks,  and 
switches  along  the  line  of  the  road,  and  was 
transported  over  the  road,  to  discharge  the 
duties  of  his  employment,  in  a  small  steam- 
car  used  only  by  the  ofTicers  and  employes 
of  the  railroad  company,  which  car  was  pro- 
pelled by  steam  and  was  something  after  the 
shape  of  a  hand-car— //^A/,  that  plaintiff  was 
merely  an  employe  of  the  railroad  company, 
riding  upon  the  road  in  the  steam  hand-car, 
in  consequence  of  his  employment  and  as 
an  employ^,  without  paying  any  fare ;  there- 


fore he  was  not  a  passenger  within  the  true 
sense  of  that  term,  nor  entitled  to  the  rights 
of  a  passenger.  Mc(2uecn  v.  Central  Branch 
U.  P.  R.  Co..  15  Ant.  &•  Eng.  R.  Cas.  226,  30 
A'rtw.  689  ;  I  Pac.  Rep.xy). — Kkvikvvku  in 
Ewald  V.  Chicago  &  N.  W.  R.  Co.,  33  Am. 
&  Eng.  R.  Cas.  326,  70  Wis.  420,  36  N.  W. 
Rep.  12. 

The  statement  that  the  plaintiff  was  re- 
ceived on  the  train  "to  be  safely  carried" 
did  not  imply  that  a  special  bargain  was 
made  "to  safely  carry,"  but  only  that  the 
plaintiff  was  to  be  safely  carried  as  one  of 
their  workmen  in  the  course  of  his  employ- 
ment, and  that  there  was  no  cause  of  ac- 
tion. May  V.  Ontario  &■»  Q.  R.  Co.,  26  Am. 
&^  Eng.  R.  Cas.  337,  10  Ont.  70. 

57.  Going  to  and  returning:  from 
worli. —  (i)  IVhen  deemed  passengers. — 
Where  one  employed  by  a  railroad  was  car- 
ried to  and  from  his  work  as  part  of  his 
wages — held  not  to  be  in  the  employ  of  the 
company  while  being  so  carried,  but  a  pas- 
senger, and  entitled  to  protection  as  such. 
O'Donnell  v.  Allegheny  Valley  R.  Co.,  59  Pa. 
St.  239.— Quoting  Catawissa  K.  Co.  v. 
Armstrong,  49  Pa.  St.  186.— Overruled  in 
Vick  V.  New  York  C.  &  H.  R.  R.  Co.,  17 
Am.  &  Eng.  R.  Cas.  609,  95  N.  Y.  267. 
Quoted  in  State  w.  Western  Md.  R.Co.,  21 
Am.  &  Eng.  R.  Cas.  503,  63  Md.  433. 

Defendant  employed  plaintiff  to  build  a 
bridge  on  its  road,  and  while  he  was  en- 
gaged in  the  work,  directed  him  to  proceed 
in  their  cars  to  a  certain  point  and  assist 
in  loadin  J  timbers  for  the  bridge.  While 
thus  on  their  cars  the  servants  of  defendant, 
who  had  in  charge  the  running  of  the  train, 
so  carelessly  managed  and  ran  the  same, 
without  the  leave,  sanction,  or  consent  of 
the  company,  that  they  were  thereby  run 
off  the  track,  by  means  of  which  plaintiff's 
right  hand  was  fractured  and  permanently 
injured.  Held,  that  plaintiff  was  a  pas.sen- 
ger  and  that  the  company  was  liable  for 
the  injury.  Gilknwater  v.  Madison  <S~»  /.  R. 
Co.,  5  Ind.  339. — Distinguish  ED  in  Hig- 
gins  V.  Hannibal  &  St.  J.  R.  Co.,  36  Mo. 
418;  Moss?'.  Johnson,  22  111.  633.  Doubted 
IN  Slattery  v.  Toledo  &  W.  R.  Co.,  23  Ind. 
81.  Not  followed  in  Columbus  &  I.  C. 
R.  Co.  V.  Arnold,  31  Ind.  174. 

A  carrier  employing  a  servant  to  work  at 
a  terminal  point,  and  contracting  to  trans- 
port him  to  and  from  work,  cannot  through 
its  train  officials  lawfully  require  him  to 
vacate  a  seat  which  he  is  occupying  in  the 
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car  to  which  he  has  been  duly  assigned. 
Nfw  York,  L.  ]•:.  <S-  IV.  N.  Co.  v.  Burns,  51 
A'.  J.  I..  340,  17  All.  Kep.  630. 

(2)  (K/ffw  not.—k  person  in  the  em- 
ployment of  a  company,  riding  from  his 
liome  to  iiis  employment  in  a  caboose-car 
attached  to  a  freight  train  wicliout  paying 
fare,  according  to  the  custom  and  the  un- 
derstanding of  the  parties  from  wliicii  car 
and  trains  all  persons  except  employes  of 
the  company  are  excluded,  of  which  exclu- 
sion such  person  has  full  knowledge,  is  not 
a  passenger,  but  only  an  employe  of  the 
company.  Kansas  Pac.  R.  Co,  v.  Salmon, 
1 1  Kan.  83. 

Where  a  construction  hand  voluntarily 
placed  himself  on  a  freight  train  to  ride  to 
his  work,  paying  no  fare,  and  not  at  the 
request  of  the  owners  of  the  road,  without 
any  contract  to  be  carried,  and  with  full 
knowledge  of  the  condition  of  the  road,  he 
was  not  a  passenger  so  as  to  recover  for  an 
injury  not  the  result  of  the  negligence  or 
knismanagement  of  defendants.  Moss  v. 
Johnson,  22  ///.  633.— Disapproving  Allen 
V.  Parish,  3  Ohio  201 ;  Morgan  v.  Mason, 
20  Ohio  415;  Dixon  v.  Ranken,  i  Am.  R. 
Cas.  569.  Distinguishing  Gillenwater  v. 
Madison  &  I.  R.  Co.,  5  Ind.  339;  Fitz- 
patrick  v.  New  Albany  &  S.  R.  Co.,  7  Ind. 
436;  Louisville  &  N.  R.  Co.  v.  Yandell,  17 

B.  Mon.  (Ky.)  587.      Following  Illinois 

C.  R.  Co.  V.  Cox,  21  111.  20.  —  Distin- 
guished IN  Chicago  &  N.  W.  R.  Co.  v. 
Taylor,  69  111.  461.  Followed  in  Chicago 
&  A.  R.  Co.  V.  Keefe,  47  111.  108. 

A  person  in  the  service  of  a  contractor 
engaged  in  getting  out  timbers  for  a  rail- 
road, who,  with  his  fellow-workmen,  rides 
on  a  train  which  is  intended  only  for  the 
use  of  the  railroad  employes,  knowing  that 
no  other  persons  are  allowed  to  ride  on  it 
without  the  consent  of  the  superintendent, 
paying  no  fare,  but  using  the  train  as  an 
accommodation  in  going  to  and  returning 
from  his  work,  is  not  to  be  regarded  as  a  pas- 
senger, nor  entitled  to  that  degree  of  care 
'which  the  law  gives  to  passengers;  nor  can 
he  be  regarded  as  a  mere  trespasser  when 
it  is  shown  that  the  workmen  so  used  the 
train  for  several  months,  with  the  knowl- 
edge of  the  conductor  and  without  objec- 
tion from  him,  and  there  is  also  evidence 
tending  to  show  that  the  superintendent 
had  knowledge  of  the  fact ;  yet  if  the  super- 
intendent had  not  in  fact  given  permission, 
his  knowledge  and  implied  acquiescence  in 


the  use  of  the  car  by  the  workmen  so  em- 
ployed would  only  operate  as  a  mere  license 
to  them  and  impose  on  tlicni  all  risks  of 
the  carriage,  "except  such  as  might  result 
from  wanton  or  intentional  wrong,  or  a 
failure  to  exercise  due  care  to  avert  injury 
after  the  danger  is  apparent."  McCauley  v. 
Tennessee  C,  I.  &*  A'.  Co.,  47  Am.  &*  J^'ig'- 
A\  Cas.  580,  93  Ala.  356,  9  So.  Kep.  61 1. 

58.  While  on  car  to  r«c«ivv  waK^H. 
— An  employe  on  a  train  by  invitation  to 
receive  his  wages  is  in  the  position  of  a 
passenger  and  the  company  must  exercise 
the  same  degree  of  care  for  his  safety  as  if 
he  were  such.  Louisville  (s^  N.  R.  Co.  v. 
Stacker,  86  Tenn.  343.  6  Am.  St.  Kep.  840,  6 
S.  U\  Kep.  717. 

50.  "Willie  oil"  duty.— A  person  who 
is  employed  by  a  company  as  a  day-laborer, 
reporting  daily  for  service,  and  subject  to 
call,  but  allowed  to  attend  to  other  busi- 
ness when  not  needed  for  the  day,  and  who 
gets  on  a  train  for  his  own  purposes  when 
"off  duty,"  occupies  the  position  of  a  pas- 
senger and  not  of  an  employe.  McDaniel 
V.  Highland  Ave.  &^  B.  R.  Co.,  90  Ala.  64,  8 
So.  Kep.  ^\. 

Where  an  employe  is  riding  upon  a  gravel 
train  back  to  the  working  camp  to  get  a 
coat  which  he  had  left  there,  it  not  being 
the  habit  of  the  company  to  transport  em- 
ployes for  this  purpose,  he  cannot  be  con- 
sidered as  a  trespasser,  and  the  company  is 
responsible  for  injuries  sustained  by  iiim 
through  defects  in  the  track.  Rosenbaum 
V.  St.  Paul  <S-  D.  R.  Co.,  34  Am.  <S-  Eng.  K. 
Cas.  274,  38  Minn.  173,  36  A'.  IV.  Kep.  447. 

3.  Rules  and  Orders  of  Carrier,* 

a.  In  General. 

GO.  Power  to  make  and  adopt 
rules. — Carriers   may  adopt  such  rules  for 


»  See  also  ante.  4J) ;  post.  2»4,  ',M\  1 , 
:35»,  3«»,  371  (2).  45a,  47»,  4J)5, 
5U8. 

Rules  nd  regulations  of  companies  gener- 
ally, see  notes,  33  Am.  &  Esg.  R.  Cas.  496  ;  9 
Id.  304. 

Reasonable  rules  that  company  may  make, 
such  as  prohibiting  passengers  from  riding  on 
freight  cars,  requiring  purchase  of  tickets  before 
entering  train,  keeping  ticket-office  open  at  cer- 
tain hours,  etc.,  see  note,  5  L.  R.  A.  817. 

Tickets  for  passenger  trains;  regulations,  see 
note,  34  Am.  &  E.ng.  R.  Cas.  267. 

Discrimination  in  favor  of  passenger  pur- 
chasing ticket  at  office,  see  note,  11  Am.  St.  Rep. 
650. 

Validity  of  rule  requiring  ejectment  from 
train  of  passengers  who  refuse  to  produce  ticket 
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the  regulation  of  their  business  as  may 
seem  fit  and  proper.  Boster  v.  Chesapeake 
«5-  O.  K.  Co.,  52  Am.  «5-  I£ng.  A'.  Cas.  357, 
36  IV.  Va.  318,  IS  i'.  E.  Kep.  158. 

Railroad  companies  as  carriers  of  passen- 
gers may  make  reasonable  rules  for  the  Jol- 
lojuiiig  purposes  : 

For  the  management  of  trains.  McRae 
V.  Wilmington  &^  W.  K.  Co.,  18  Aw.  &^ 
Eng.  R.  Cas.  316,  88  N.  Car.  526,43  /////.  Kep. 
745.  liritton  V.  Atlanta  &'  C.  A.  L.  K.  Co., 
18  .Im.  &'  Eng.  R.  Cas.  391,  88  A'.  Car.  536, 
43  Am.  Rep.  749. 

For  conducting  tlieir  business.  Houston 
&*  T.  C.  R.  Co.  V.  Moore,  49  Tex,  31.  EJtly 
V.  Riiler,  79  Tex.  53.  Norfolk  6r-  W.  R.  Co. 
V.  Wysor,  26  Am.  &^  Eng.  R.  Cas.  234,  82  Va. 
250. 

For  the  dispatch  of  their  business.  Chi- 
cago, St.  L.  <&«•  P.  R.  Co.  V.  Graham,  3  Itui. 
A  pp.  28,  29  N.  E.  Rep.  170. 

For  the  government  of  their  employes  in 
the  conduct  of  their  business  upon  trains. 
Crawford  v.  Cincinnati,  H.  «S-  D.  R.  Co.,  26 
Ohio  St.  580,  13  Am.  Ry.  Rep.  387. 

For  the  conduct  of  their  employes,  and 
also  for  the  conduct  of  passengers.  Chicago, 
B.  Sr*  Q.  R.  Co.  V.  McLallen,  84  111.  109,  16 
Am.  Ry.  Rep.  425.  State  V.  Chovin,  7  Jowa 
204. 

For  the  safety  of  passengers.  Florida 
Southern  R.  Co.  v.  Hirst,  52  Am.  <S»  Eng.  R. 
Cas.  409,  30  Ela.  i,  n  So.  Rep.  506. 

For  the  safe  and  orderly  conduct  of  their 
business,  and  to  protect  themselves  against 
impositions.  Wightman  v.  Chicago  &*  N. 
IV  R.  Co.,  73  IP'is.  169,  2  /,.  R.  A.  185,  40 
A.  IV.  Rep.  (.89. 

For  the  transportation  of  passengers  from 
point  to  point.  Gray  v.  Cincinnati  Southern 
R.  Co.,  1 1  J-'ed.  Rep.  683. 

For  the  management  of  the  business  of 
conveying  passengers  and  their  baggage. 
Avery  v.  Ne7V  York  C.  <3«»  H.  R.  R.  Co.,  1 2 1 
iV.  F.  31,  24  A^  E.  Rep.  20,  30  A^.  Y.  S.  R. 
471 ;  reversing  2  A'^,  Y.  Supp.  io\,  i-j  N.  Y. 
S.  R.417. 

Respecting  the  mode  of  their  performance 
of  their  duties  as  carriers  of  passengers. 
fohnson  v.  Concord R.  Corp.,  46  N.  H.  2\ 3. 

Respecting  the  admission  of  passengers 


or  pay  fare,  see  note,  33  Am.  &  Eng.  R.  Cas. 
556. 

Rei^ulations  which  companies  may  make  re- 
specting passengers  and  others  not  employes, 
see  note,  41  Am.  Dkc.  471. 


to  their  trains,  provided  such'rules  are  rea- 
sonable and  (1  )  not  subject  the  passenger 
to  unnecessary  inconvenience  ami  annoy- 
ance. Northern  C.  R.  Co.  v.  O'Connor,  52 
Am.  &^  Eng.  R.  Cas.  176,  76  A/d.  207,  16  L. 
R.  A.  449,  24  ////.  Rep.  449. 

01.  ICiih'N  iiiiist  bv  roasonalilv.*— 
Carriers'  rules  must  be  reasonable  to  bind 
passenger.  Central  R.  &•  />'.  Co.  v.  Strick- 
land, 52  Am.  &^  Eng.  R.  Cas.  216,  90  Ga. 
562,  16  .S'.  E.  Rep.  352.  Norfolk  &^  IV.  R. 
Co.  V.  Wysor,  26  ///;/.  &*  Eng.  R.  Cas.  234, 
82  Va.  250. 

The  right  to  be  carried  is  a  right  superior 
to  the  rules  and  regulations  of  the  carrier, 
and  cannot  be  affected  by  them ;  but  the 
accommodation  of  passengers  while  being 
carried  is  subject  to  such  rules  and  regula- 
tions as  the  carrier  may  think  proper  to 
make,  provided  they  be  reasonable.  J)ay  v. 
Owen,  5  Mich.  520. — Foixowkd  in  Briiton 
V.  Atlanta  &  C.  A.  L.  R.  Co.,  88  N.  Car. 
536.  yuoTKD  IN  Brown  v.  Memphis  & 
C.  R.  Co.,  4  Fed.  Rep.  37.  Reviewkd  in 
Stewart  v.  Brooklyn  &  C.  T.  R.  Co.,  90  N. 
Y.  588,43  Am.  Rep.  185. 

Rules  cannot  be  made  and  enforced,  if 
violative  of  the  law,  without  liability  to  a 
per.son  injured  by  their  enforcement.  Eddy 
v.  Rider,  79  Tex.  53.— Distinguished  in 
Mahoney  v.  Detroit  St.  R.  Co.,  93  Mich. 
612. 

Rule  must  not  be  in  conflict  with  com- 
pany's legal  liability,  and  must  not  exempt  it 
from  liability  for  negligence  or  improper 
conduct.  Norfolk  &•  IV.  A'.  Co.  v.  Wysor, 
26  Am.  (S>»  Eng  .V    Cas.  234,  82  Va.  250. 

All  rules  will  be  deemed  reasonable  which 
are  suitable  to  enable  the  company  to  per- 
form the  duties  it  undertakes,  and  to  secure 
its  own  just  rights  and  insure  the  safety  and 
comfort  of  passengers.  State  v.  Chovin,  7 
Jo7vr  204. 

02.  Kt'nsoiiablciics.s,  when  a  ques- 
tion of  law.f — The  reasonableness  of  a 
rule  prescribed  by  a  company  for  the  gov- 
ernment of  its  business  is  purely  a  question 
of  law  to  be  decided  by  the  court,  and  not  a 
question  of  fact  to  be  passed  upon  by  juries. 
South  Fla.  R.  Co.  v.  Rhodes,  37  Am.  <S^  Eng. 
/v'.  Cas.  100,  25  Ela.  40,  5  So.  Rep.  633,  3  L. 

*  ReasonablencRs  of  rule  tliat  passenger  shall 
not  stop  over  unless  authorized,  as  evidenced  by 
ticket,  see  note,  45  Am.  Dec  192. 

f  Test  of  rrasonableness  of  regulations.  Who 
is  to  judge  of  reasonableness,  see  note,  41  Am. 
Dec  471. 


nso 
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■A',  /t.  733.  I.ouhvill,\  A'.  ^«  (/•.  .S'.  /i'.  C'<A  V. 
lie  mi  11}!;,  18  /////.  *:i«»  /.'//i,'^.  /\'.  t'lLv.  347,  14  /.<vi 
(Tenn  )  128.  A'or/o//:ir'  It'.  A'.  Co.v,  ll'jsor, 
26  //w.  iS-  AV/^.  A".  C'</j.  234,  82  I'd.  250. 

WliethcT  lliu  regulation  as  to  the  rariiajje 
of  passeiijjcrs  is  a  reasoiiaiile  one  is,  where 
tlie  facts  arc  undisputed,  u  question  of  law. 
Chilton  V.  .SV.  Louis  .5-  /.  M.  R.  Co.,  1 14  Mo. 
88,  21  S.  W.  AV/>.  457. 

And  a  submission  of  the  question  to  the 
jury  is  error.  Avfry  v,  Ndu  York  C.  &"  //. 
A'.  A'.  Co.,  121  N.  K.  31,  24  .V.  /•;.  A'f/>.  20,  30 
A'.  V.  S.  A'.  471  ;  reversini;  2  A^.  )'.  Siifip. 
101,  17  A^.  ]'.  J>'.  R.  417.  .SV.  Louis,  I.  M,  &* 
S,  R.  Co.  V.  Adcock,  40  ,  /;«.  iS««  A>/<' .  A'.  Cas. 
682,  52  Ark.  406,  1 2  S.  IV.  Rep.  874.  Illinois 
C.  R.  Co.  V.  Whittt'mor,',  43  ///.  420. 

The  erroneous  submission,  however,  of 
such  question  to  the  jury  will  he  deemed 
harmless  where  its  finding  thereon  is  cor- 
rect. Chilton  V.  St.  Louis  &^  /.  AL  R.  Co., 
114  A/o.  88.  21  S.  ir.  Rep.  457. 

Tlie  question  whether  the  regulation  of  a 
corporation  which  aflects  third  persons  is 
reasonable  is  a  question  of  fact  for  the  jury ; 
but  the  validity  of  a  by-law  of  a  corpora- 
tion which  only  affects  its  members,  and 
not  third  persons,  is  a  question  of  law  for 
the  court.  Morris  &»  E.  R,  Cr  v.  Ayres,  29 
A^.  /.  L.  393.— Followed  in  Brown  v. 
Memphis  &  C.  R.  Co.,  4  Fed.  Rep.  37 ; 
Compton  V.  Van  Volkenburgh,  34  N.  J.  L. 

•34- 

Under  the  Iowa  statute  providing  that  an 
extra  charge  of  ten  cents  may  be  made 
where  a  party  has  a  reasonable  opportunity 
to  purchase  a  ticket  before  entering  a  train 
and  fails  to  do  so,  the  reasonableness  of  a 
regulation  of  the  carrier  requiring  such 
extra  charge  is  a  question  of  law,  and  it  is 
error  to  instruct  the  jury  that  it  is  a  question 
of  fact  for  their  determination.  Hoffbauer 
V.  Davfiiport  &>  N.  W.  R.  Co.,  52  Imva  342, 
3  N.  W.  Rep.  121. 

G!J. when  a  question  of  fact.— 

When  the  reasonableness  or  unreasona- 
bleness of  a  rule  of  a  company  depends 
upon  the  existence  of  particular  facts  and 
circumstances,  it  is  a  question  for  the  jury, 
under  proper  instructions;  but  if  the  facts 
are  imdisputed  the  question  is  a  proper  one 
for  the  court.  Pittsburg,  C.  6-  St.  L.  R. 
Co.  V.  Lyon,  37  Am.  &^  Eng.  R.  Cas,  231,  123 
Pa.  St.  140,  16  All.  Rep.  607. 

04.  when  a  mixed  question  of 

law  an<|  faet.— The  general  rule  is  that 
the  reasonableness  of   regulations   of  the 


carrier,  such  as  setting  apart  a  car 
separate  use  of  women,  and  men  tn  ,g 
with  tliem,  is  a  mixed  question  of  law  and 
fact,  to  be  determined  by  the  jiii\  under 
pro[)er  instructions  by  the  court.  Jy'tiss  v. 
Chicago  6-  A'.  W.  A'.  Co.,  36  ll'is.  450,  9 
Am.  Ry.  Rep.  loi.— QuoTKD  IN  Urown  v, 
Memphis  Ik  C.  K.  Co.,  4  Fed.  I<c|>.  37. 

Whether  a  regulation  of  a  carrier  exclud- 
ing women  from  the  ladies'  car  who  are  of 
notoriously  bad  character  is  reastmable  or 
not  is  a  mixed  question  of  law  and  fact  to 
be  determined  by  the  jury  under  proper  in- 
structions, and  it  will  not  be  determined  by 
the  court  as  a  question  of  law  raised  on 
demurrer.  Brown  v.  Memphis  &*  C.  R.  Co., 
4  Fed,  Rep.  37.— FoLl.owiNO  State  v.  Over- 
ton, 24  N.  J.  L.  435  ;  Morris  &  E.  R.  C  v. 
Ayres,  29  N.  J.  L.  393.     Qt.'OTiNO  I  '. 

Cliicago  &  N.  W.  R.  Co.,  36  Wis.  450  ; 
Owen,   5  Mich.  520.      To  the   same   ehect 
substantially,  see  the  rule  as  applied  in  the 
case  of  transportation  by  steamer.  Day  v, 
07oen,  5  Mich.  520. 

<t5.  Notice  of  rules,  generally.— 
Reasonable  rules  are  binding  upon  the  pas- 
senger when  notified  thereof.  Norfolk  &^ 
VV,  R.  Co,  V.  Wysor,  26  Am.  &*  Eng.  R.  Cas. 
234,  82  Va.  250. 

When  a  passenger  knows  that  on  one  side 
of  the  track  no  platform  or  place  for  al light- 
ing from  trains  has  been  provided,  and  that 
there  is  a  safe  and  convenient  platform  upon 
the  other  side  for  the  use  of  passengers  in 
entering  and  leaving  trains,  such  knowledge 
is  notice  of  a  rule  of  the  company  that  pas- 
sengers shall  get  on  and  off  trains  at  said 
platform.  Drake  v.  Pennsylvania  R.  Co., 
137  Pa.  St.  352,  20  ////.  Rep.  994. 

Wi.  I>ut,v  of  iiasseii(;er  to  inform 
himself  of  rules.*— It  is  the  duty  of  a 
passenger  to  inform  himself  of  the  regida- 
tions  governing  the  transit  and  rrindiict  of 
trains,  if  such  rules  are  reasonable.  South- 
ern Kan.  R.  Co.  v.  Hinsdale,  34  Am.  &^  Eng. 
R.  Cas.  256,  38  Kan.  507,  16  Pac.Rcp.  937. 

It  is  the  duty  of  a  person  about  to  take 
passage  on  a  train  to  inform  himself  when, 
where,  and  how  he  can  go,  or  stop,  accord- 
ing to  the  regulations  of  the  company.  At- 
chison,  T.  <S>»  S.  F,  R.  Co.  v.  Gants,  38  Kan, 
608. 

The  purchaser  of  a  ticket  is  bound  to  in- 
form himself  of  such  regulations,  and  must 
conform  to  the  custom  of  the  road  in  the 

*  See  also  post,  258,  259,  368. 
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tmnsportation  of  itn  passctij^crs,  AfcRae  v. 
U'iliiiiii^ton  iS^*  W.  A'.  Co.,  i.S  Am.  &•  Eiig. 
K,  Cits.  316,  88  X.  Car.  526,  43  /f;«.  A'</. 
741;.  — Foi.i.owiNd  Dcitrich  ?',  Pennsylvania 
R.Co..  71  Pa.  St.  432. 

If  a  passenger  (lisrej.jard!  'cyulalions 
adopted  by  a  company  as  to  ihe  |)iirchasc  of 
tickets  or  the  running  of  trains,  by  failure 
upon  Ids  part  to  make  any  inquiries,  and 
such  neglect  is  not  induced  by  the  rom- 
|)any's  agent  who  has  authority  in  the  mat- 
ter, the  company  is  not  liable  therefor. 
Southern  Kan.  R.  Co.  v.  Hinsdale,  34  Am.  &^ 
Eng.  R.  Cas.  256,  38  Kan.  507,  16  Vac.  Rep. 

937. 

A  passenger  desiring  to  know  the  regu- 
lations of  a  railroad  should  make  proper  in- 
quiry, and  it  is  not  necessary  that  notice  of 
a  proper  regulation  should  be  brought  home 
to  the  carrier  to  bind  him  thereby.  So  where 
a  railroad  adopts  a  rule  requiring  tickets  to 
be  used  on  the  day  of  their  sale,  a  pa^'^engcr 
is  bound  thereby,  though  he  did  not  have 
personal  knowledge  of  the  rule,  and  it  took 
the  place  of  a  different  rule  with  which  he 
was  familiar.  Johnson  v.  Concord  R,  Corp., 
46A'. //.  213. 

Passengers  are  not  required  to  know  the 
rules  and  regulations  made  by  the  directors 
of  a  company  for  the  control  of  the  action 
of  its  agents  and  the  management  of  its 
alTairs.  Hiifford  v.  Grand  Rapids  &•  I.  R. 
Co.,  64  Mich.  631,  31  A'.  W.  Rep.  544.— Re- 
VIKWKI)  IN  New  York,  L.  E.  &  W.  R.  Co.  v. 
Winters,  143  U.S.  60,  u  Suj).  Ct.  Firp.  356. 

07.  l*i'(>siiiii|>tioii  of  kiio\vkMlK:»  of 
riilvH. — A  passenger  is  not  presumed  to 
know  the  private  or  secret  rules  given  by  a 
company  to  its  conductors,  but  lias  a  right 
to  rely  upon  their  statement  as  to  what  the 
rules  are  in  contracting  with  them.  Georgia 
R.  &'  n.  Co.  V.  .Ui.rden,  86  Ga.  434,  12  .V.  £. 
Rep.  630. 

The  law  does  not  presume  that  one  about 
to  become  a  passenger,  or  one  who  has  be- 
come a  passenger,  on  a  railway  knows  the 
rules  and  regulations  of  the  company.  But 
one  who  neglects  to  inform  hiniself  as  to 
the  rules  and  regulations  has  no  greater 
right  under  his  ticket  than  if  he  had  ac- 
quired actual  knowledge  of  the  terms  of  his 
contract.  La/;e  Shore  &^  M.  S.  R.  Co.  v. 
Rosensiveig,  26  Am.  &*  Eng.  R.  Cas.  489,  1 1 3 
Pa.  St.  519,6  Atl.  Rep.  545.— EXPLAINING 
Horan  v.  Weiler,  41  Pa.  St.  470. 

((8.  Piibliciitioii  and  iin.stiiig:  of 
rules. — The  provisions  of  California  Civ. 


Code,  §  484,  providing  that  every  railroad 
corporation  must  Imve  printed  and  consjiic- 
uously  |)osled  on  the  inside  of  its  passenger 
cars  its  rules  and  rfgulaiif)iis  regarding  fare 
and  conduct  of  its  passengers,  is  sulFicienily 
complied  with  where  a  passenger  enters  a 
higher-class  car  than  his  ticket  entitles  \\\n\ 
to  and  is  informed  by  the  conductor  :liat 
he  must  pay  an  extra  fare  or  go  into  anotlier 
car,  and  at  the  same  time  calls  his  attention 
to  a  card  posted  up  in  the  car  stating  the 
terms  and  rules  for  regulation  of  passengers, 
and  informs  him  that  it  is  a  regulation  of 
the  company.  Wright  v.  California  C.  R. 
Co.,  78  Cal.  360,  20  I'ac.  Rep.  740.  And  sue 
lialtimore  City  Pass.  R.  Co.  v.  WilJti'tson, 
30  A/d.  224. 

A  railroad  has  the  right  to  make  reason- 
able regulations  for  running  its  trains,  and 
if  the  purchaser  of  a  ticket  has  notice  of 
same,  or  the  company  had  given  such  a  pub- 
lii  ily  to  same  in  the  ticket-ofTice,  and  by 
posters  in  the  cars,  that  a  person  of  ordinary 
intelligence,  by  the  use  of  reasonable  care 
and  caution,  would  or  might  obtain  all 
requisite  information,  then  he  is  bound  by 
the  regulations.  Trotlinger  v.  East  Tenn,, 
V.  iS-  G.  R.  Co.,  13  Am.  &*  Eng.  R.  Cas.  49, 
1 1  Lea  ( Tenn.)  533. 

Proof  that  a  copy  of  the  by-laws  of  the 
company  was  affixed  at  the  stations  at 
which  the  passengers  against  which  it  was 
attempted  to  enforce  them  got  into  and 
left  the  train,  is  sufficient  proof  of  the  pub- 
lication of  such  by-laws  under  if  no  of  the 
Railway  Clauses  Act  1845,  without  showing 
that  copies  were  aflixed  at  all  other  stations. 
Matter  am  v.  Eastern  Counties  R.  Co.,  7 
C.  />'.  A'.  .S'  58,  6 ///;-.  A'.  .V.  583,  29  L.J.  M. 

C  59. 

Where  a  notice  of  a  rule  that  passengers 
must  not  stand  on  the  platform  is  posted  on 
the  door  of  a  car,  passengers  will  be  pre- 
sumed to  know  such  rule,  and  the  burden 
of  proof  is  upon  the  party  disclaiming  such 
knowledge  to  establish  such  fact.  Macon 
&•  W.  R.  Co.  v.  Johnson,  38  Ga.  409. 

(M>.  Waiver  <»r  iiiodififatioii  of 
riile.s.* — A  railway  conductor  cannot  be 
required  by  a  passenger  to  deviate  from  his 
train  rules  on  the  latter's  statement  of  an 
alleged  agreement  with  the  company  con- 
flicting therewith.  Every  one  is  bound  to 
know    that    a    conductor    has  no  general 

*  Regulations  as  to  stoppage  of  trains;  author- 
ity of  conductor  to  waive,  see  note,  44  Am.  & 
Eno.  R.  Cas.  293.    See  also /ox/,  480,  496. 
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power  to  run  his  train  except  in  conformity 
to  the  schedule.  Lake  Shore  &*  M.  S.  Ji. 
Co.  V.  Pierce,  3  Am.  &*  Eng.  R.  Las.  340,  47 
Af/c/i.  277,  n  JV.  IV.  Rep.  1 57. 

Tlie  conductor,  like  the  master,  must  be 
presumed  to  know  the  custom  and  habit  of 
carrying  passengers  on  freight  trains  where 
it  has  prevailed  for  a  year  or  more.  As  to 
the  public,  custom  modifies  the  rule  forbid- 
ding such  carrying,  and  it  can  only  be  abro- 
gated by  notice.  Burke  v.  Missouri  Pac.  R. 
Co.,  51  Mo.  App.  491. 

The  fact  that  the  company  has  permitted 
persons  residing  north  of  its  road  to  cross 
its  right  of  way  and  track  on  foot,  at  differ- 
ent points  in  the  vicinity  of  its  station 
building,  in  going  between  different  parts 
of  the  town,  is  not  a  waiver  of  its  regula- 
tions affecting  its  passengers,  nor  a  per- 
mission to  them  to  alight  on  the  north  side. 
Drake  v.  Pennslyvania  R.  Co.,  137  Pa,  St. 
352,  20  Ail.  Rep.  994. 

Where  one  is  directed  by  the  agents  of 
the  railroad,  whose  duty  it  is  to  inform  pas- 
sengers what  trains  they  should  enter,  to 
take  passage  on  a  freight  train,  he  becomes 
a  passenger,  notwithstanding,  under  the 
rules  of  the  company,  but  which  are  un- 
known to  him,  passengers  are  not  permitted 
to  ride  on  freight  trains.  McGee  v.  Missouri 
Pac.  R.  Co.,  31  Am.  <S>»  Eng.  R.  Cas.  i,  92 
A/o.  208,  10  IVesi.  Rep.  282,  4  S.  W.  Rep. 

739- 

70.  Obedience  to  and  enforcement 
of  rules.* — (i)  Passenger's  duty  to  obey. — 
Passengers  should  conform  to  the  reason- 
able rules  prescribed  by  the  carrier.  Craw- 
ford V.  Cincinnati,  H.  &•  D.  R.  Co.,  26 
Ohio  St.  580,  13  Am.  Ry.  Rep.  387.  Florida 
Southern  R.  Co.  v.  Hirst,  52  Am.  &*  Eng. 
R.  Cas.  409,  30  Fla.  \,  11  So.  Rep.  506. 

The  passenger  must  inform  himself  of 
and  conform  to  rules  and  regulations  for 
the  government  and  direction  of  trains. 
Br  it  ton  v.  Atlanta  &•  C.  A.  L.  R.  Co.,  18 
Am.  &>•  Eng.  R.  Cas.  391, 88  A^.  Car.  536,  43 
Am.  Rep.  749. 

Passengers  must  observe  rules  made  by 
carriers,  except  so  far  as  they  may  be  op- 
posed to  law  or  in  themselves  unreasonable. 
Poster  V.  Chesapeake  &*  O.  R.  Co.,  52  Am. 
&•  Eng.  R.  Cas.  357,  36  W.  Fa.  318,  15  5.^. 
Rep.  158. 

A  passenger  is  not  bound  to  comply  with 

•  See  aUo  post.  294,  351,  359,  369, 
371(2).  452,479,495. 


the  rules  unless  they  are  reasonable.  C?«- 
tral  R.  &>  B.  Co.  v.  Strickland,  52  Am.  &* 
Eng.  R.  Cas.  216,  90  Ga,  562,  16  S.  E.  Rep. 

352. 

In  the  enforcement  of  order  upon  the 
train,  and  in  the  execution  of  reasonable 
regulations  for  the  safety  and  comfort  of 
the  passengers  and  for  the  security  of  the 
train,  the  authority  of  the  officers,  exercised 
upon  the  responsibility  of  the  company, 
must  be  obeyed  by  the  passengers.  Bass  v. 
Chicago  &•  N.  W.  R.  Co.,  36  Wis.  450,  9 
Am.  Ry.  Rep.  loi. — Quoting  Stephen  v. 
Smith,  29  Vt.  160.— Distinguished  iND 
QUOTED  IN  Cincinnati,  H.  &  I.  R.  Co.  v. 
Carper,  31  Am.  &  Eng.  R.  Cas.  36,  112  Ind. 
26,  II  West.  Rep.  223,  13  N.  E.  Rep.  122. 
Quoted  in  Randolph  v.  Hannibal  &  St.  J. 
R.  Co.,  18  Mo.  App.  609. 

(2)  Facilities  for  compliance. — A  carrier 
of  passengers  may  insist  upon  a  compliance 
with  its  rules  on  the  part  of  all  who  seek 
transportation ;  but  it  is  bound  to  afford 
reasonable  facilities  to  enable  a  passenger  to 
comply  with  its  rules  and  regulations.  Chi- 
cago, St.  L.  &*  P.  R.  Co.  V.  Grahcut,  3  Ind. 
App.  28,  29  A^.  E.  Rep.  170.  Brown  v. 
Kansas  City,  Ft.  S.  6-  G.  R.  Co..  38  Kan. 
634,  16  Pac.  Rep.  942. 

(3)  Enforcement. — A  company  has  au- 
thority to  enforce  observance  of  its  regula- 
tions only  by  preventing  the  breach  thereof. 
Smith  v.  Manhattan  R.  Co.,  45  N,  V.  S.  R. 
865,  18  A^.  y,  Supp.  759. 

The  enforcement  of  reasonable  rules  and 
regulations  for  the  admission  to  trains  in  a 
crowded  depot,  where  trains  are  constantly 
departing  for  different  points  and  direc- 
tions, is  an  actual  necessity;  and  the  rail- 
road company  must  have  power  to  make 
and  require  to  be  observed  such  reasonable 
rules  and  regulations.  Baltimore  (S^  O.  R. 
Co.  V.  Carr,  71  Md.  135,  17  Atl.  Rep.  1052. 

It  is  the  duty  of  the  conductor  of  a  train 
to  enforce  a  rule  of  the  company  requiring 
passengers  to  ride  in  the  passenger  cars,  but 
the  obligation  upon  passengers  of  and  the 
protection  to  the  company  by  a  rule  of  this 
kind  is  not  dependent  upon  the  fidelity  of 
the  conductor  or  other  agent  charged  with 
its  enforcement.  Florida  Southern  R.  Co.  v. 
Hirst,  52  Am.  &•  Eng.  R.  Cas.  409,  30  Fla. 
I,  II  So.  Rep.  506. 

Where  a  by-law  of  a  company  imposes 
certain  duties  on  passengers,  and  lays  cor- 
relative duties  on  the  company,  the  com- 
pany must  strictly  have  complied  with  the 


CARRIAGE   OF   PASSENGERS,  71-73. 


333 


by-law  on  their  part  to  entitle  them  to  en- 
force it  against  the  passenger.  Jennings  v. 
Great  Northern  R.  Co.,  35  L.  J.  Q.  B.  15,  L. 
A\  I  Q.  B.  7,  I  Ry.  &'  C.  T.  Cas.  15. 

Passengers  being  obliged  to  conform  to 
the  regulations  prescribed  by  carriers,  so 
tar  as  to  enable  them  to  avoid  imposition,  a 
corresponding  duty  is  imposed  upon  the 
latter  to  show  all  becoming  courtesy  to- 
wards the  former  in  demanding  the  evi- 
dence of  their  compliance  with  such  rules. 
Baltimore  S-  0.  R.  Co.  v.  Blocker,  27  Md. 

277- 

71.  Orders  to  employes. — An  acci- 
dent having  occurred  on  a  railroad  by 
means  of  an  obstruction  put  on  the  road- 
way by  an  unknown  third  person  at  a  par- 
ticular trestle  in  mile  60,  the  superintendent 
issued  a  written  order  to  the  employes  of 
the  passenger  trains  to  slow  up,  run  care- 
fully, and  keep  a  sharp  lookout  at  mile  60 ; 
and  while  the  order  was  still  being  acted  on 
another  accident  occurred  from  a  similar 
obstruction  at  the  same  trestle,  by  which  the 
plaintiff  was  injured.  Held,  that  the  order 
required  the  engineer  to  slow  up  enough  to 
stop  the  train  on  short  notice  when  the 
emergency  did  arise,  and  the  court  properly 
instructed  the  jury  to  that  effect.  Louisville 
&*  N.  R.  Co.  V.  McKenna,  18  Am.  <&>•  Eng.  R. 
Cas.  276,  1 3  Lea  ( Tenn.)  280. 

d.  Various  Particular  Rules. 

72.  Dividing  passengers  into 
classes.'*' — A  company  may  divide  passen- 
gers and  freight  into  classes,  with  descrip- 
tive distinctions,  and  charge  different  rates 
for  different  classes  for  a  given  service ;  but 
the  charge  must  be  uniform  upon  all  per- 
sons and  freights  embraced  within  each 
class.  Chicago,  B.  (S-  Q.  R.  Co.  v.  Parks,  18 
///.  460.— Approved  in  McDuffee  v.  Port- 
land &  R.  R.  Co.,  52  N.  H.  430.  Com- 
mented ON  IN  Johnson  v.  Pensacola  &  P. 
R.  Co.,  16  Fla.  623,  667. 

As  to  the  right  to  classify  passengers  ac- 
cording to  sex  or  color,  it  is  not  decided ; 
but  if  the  right  exists,  equal  accommoda- 
tions must  be  provided  for  all  who  pay  equal 
fares.  Gray  v.  Cincinnati  Southern  R.  Co., 
1 1  Fed.  Rep.  683. 

73.  Providing  separate  cars  for 
ladies.f — A  rule  setting  apart  a  car  for  the 


*  See  also  Color  f.d  Persons,  5, 

♦  Sec  also  />ost,  208,  324. 

Rule   providing  separate  cars  for  ladies,  see 
note,  41  Am.  Dec  481. 


exclusive  use  of  ladies,  and  gentlemen  ac- 
companied by  ladies,  is  a  reasonable  rule, 
and  it  may  be  enforced.  Chicago  &»  N.  W. 
R.  Co.  v.  IVilliams,  55  ///.  185.  i  A>n.  Ry. 
Rep.  531. 

A  regulation  setting  apart,  in  the  first 
instance,  one  car  of  a  train  for  females  trav- 
eling alone,  or  with  male  relatives  or  friends, 
IS  a  proper  and  reasonable  one;  and  the 
corporation  has  the  right  to  enforce  such  a 
regulation,  even  to  the  extent  of  forcibly 
removing  from  the  car  so  set  apart  a  male 
who  enters  it  having  no  female  under  his 
care.  For  an  excess  of  force,  however, 
upon  the  part  of  its  employes,  beyond  what 
is  needful  to  effect  the  result,  the  corpora- 
tion is  liable.  Peck  v.  New  York  C.  <S-  H. 
R.  R.  Co.,  70  A^.  Y.  587 ;  affirming  8  Hun 
286,  and  confirming  4  Hun  236,  6  7".  <S-  C 
436. — Following  Putnam  v.  Broadway  & 
S.  A.  R.  Co.,  55  N.  Y.  108. 

A  carrier  of  passengers  may  make  and 
enforce  reasonable  regulations  touching  the 
car  in  which  a  passenger  may  be  required 
to  take  passage,  provided  equal  and  proper 
accommodations  are  furnished  to  all  pas- 
sengers holding  first-class  tickets ;  and  a 
regulation  by  which  a  particular  coach  of  a 
train  is  set  apart  for  the  exclusive  accom- 
modation of  ladies,  and  gentlemen  traveling 
with  ladies,  is  reasonable,  there  being  pro- 
vided equal  accommodations  for  other 
passengers  in  other  coaches  of  the  train. 
Memphis  &•  C.  R.  Co.  v.  Benson,  31  Am.  <&» 
Eftg.  R.  Cas.  112,  85  Tenn.  627,4  -^w-  -^l- 
Rep.  776,  4  S.  IV.  Rep.  5.  —  Reviewing 
Chesapeake.  O.  &  S.  W.  R.  Co.  v.  Wells,  85 
Tenn.  613. 

In  view  of  the  crowds  of  men  of  all  sorts, 
conditions,  and  habits  constantly  traveling 
by  railroad,  it  is  not  only  a  reasonable  regu- 
lation, but  almost,  if  not  quite,  a  humane 
duty,  to  appropriate  a  car  of  each  train  for 
women,  and  men  accompanying  them,  from 
which  men  unaccompanied  by  v,  omen 
should  be  excluded,  and  even  women,  or 
men  accompanying  women,  of  offensive 
character  or  habits,  so  as  to  keep  women  of 
good  character  on  the  train  sheltered,  so 
tar  as  practicable,  from  annoyance  and  in- 
sult. Such  a  regulation  to  be  valid  need 
not  be  strictly  and  uniformly  enforced.  The 
occasional  admission  into  the  ladies'  car  of. 
persons  not  admissible  under  the  regulation 
will  not  of  itself  abrogate  the  regulation. 
Bass  V.  Chicago  <S-  N.  W.  R.  Co.,  36  Wis. 
450,   9  Am.  Ry.  Rep.   101.— Applied  in 
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Brown  v.  Memphis  &  C.  R.  Co.,  i  Am.  & 
Eng.  R.  Cas.  247,  7  Fed.  Rep.  51. 

74. excluding  nutoriuiis  women 

from  ladies'  ear.* — If  a  female  passenj;er 
behaves  herself  in  a  ladylike  and  proper 
manner  she  cannot  be  excluded  from  the 
ladies'  car  and  compelled  to  take  a  seat  in 
the  gentlemen's  smoking-car  on  account  of 
an  alleged  want  of  chastity ;  and  this  is  so 
whether  she  is  white  or  colored.  Brown  v. 
Memphis  &■>  C.  K.  Co.,  5  Fed.  Rep.  499. 

A  carrier  is  bound  to  carry  good,  bad,  and 
indifferent,  and  has  nothing  to  do  with  the 
morals  of  his  passengers  if  their  behavior 
be  proper  while  traveling.  Neither  can 
the  carrier  use  the  character  for  chastity  of 
his  female  passengers  as  a  basis  of  classifi- 
cation, so  that  he  may  put  all  chaste  women, 
or  women  who  have  the  reputation  of  being 
chaste,  in  one  car  and  those  known  or  re- 
puted to  be  unchaste  in  another  car.  Such 
a  regulation  would  be  contrary  to  public 
policy  and  unreasonable.  Brown  v.  Mem- 
phis <S-  C.  R.  Co.,  5  Fed.  Rep.  499;  adhered 
to  on  rehearing  in  i  Am.  &>  Eng.  R.  Cas. 
247,  7  Fed.  Rep.  51. 

While  there  may  be  cases  which  would 
justify  a  carrier  in  excluding  a  female  pas- 
senger from  the  ladies'  car,  whose  conduct 
at  the  time,  or  reputation,  is  so  bad  as  to 
furnish  reasonable  ground  for  belief  that 
she  will  be  offensive,  yet  the  general  rule  is 
that  the  carrier  has  nothing  to  do  with  the 
'[private  character  or  conduct  of  his  passen- 
gers, except  so  far  as  it  furnishes  him  with 
evidence  of  a  probable  injury  about  to  be 
inflicted  upon  his  other  passengers.  He 
must  carry  all  who  come  properly  dressed 
and  who  behave  genteelly,  and  cannot  clas- 
sify them  according  to  their  general  moral 
reputation.  Brmvn  v.  Memphis  &^  C.  R. 
Co.,  I  Am.  &»  Eng.  R.  Cas.  247,  7  Fed.  Rep. 
51;  adhering  io  5  Fed.  Rep.  499. — AP- 
PLYING Bass  V.  Chicago  &  N.  W.  R.  Co., 
36  Wis.  450.  Explaining  Jencks  v.  Cole- 
man, 2  Sumn.  (U.  S.)  221. 

75.  Regulating  admission  into 
trains,  generally.— Rules  for  admission 
to  trains  in  crowded  depots  should  not  be 
unreasonably  obstructive  of  the  rights  and 
convenience  of  the  passenger;  nor  should 
they  be  enforced  in  an  arbitrary  and  unrea- 
sonable manner  to  the  unnecessary  hin- 
drance and  delay  of  the  passenger,  or  in  a 
manner  to  subject  him  to  indignity  or  un- 

•  See  also/M/,  208,  324  ;  Colored  Per- 
sons, 5,  O. 


necessary  annoyance.  Baltimore  &*  O.  R. 
Co.  v.  Carr,  71  Md.  135, 17  At  I.  Rep.  1052. 

A  company  has  the  right  to  prescribe 
reasonable  conditions  for  the  admittance  of 
way  passengers  upon  its  freight  trains;  and 
payment  of  fare  to  its  office  agents,  or  pro- 
curing a  ticket  prior  to  taking  passage  on 
such  trains,  is  not  an  unreasonable  condi- 
tion. Cleveland,  C.  &*  C.  R.  Co.  v.  Bar  tram, 
II  Ohio  St.  457. 

70.  Proliilntiiig  going  through 
gate  without  ticket. — A  company  has 
the  right  to  make  police  regulations  for  the 
governr.- jnt  and  control  of  its  business  in 
connection  with  its  depots,  among  which  is 
a  regulation  that  the  gate-keeper  at  a  depot 
shall  not  permit  passengers  to  go  ilirouj;h 
except  those  entitled  by  their  tickets  to  go 
upon  a  particular  train.  Watkins  v.  Penn- 
sylvania R.  Co.,  {D.  C.)  52  Am,  <S>»  Eng.  R. 
Cas.  159. 

77.  Prohibiting  boarding  train 
without  proflucing  ticket.— A  rule 
adopted  by  a  company  requiring  conductors 
to  station  their  brakemen  and  porters  on 
the  depot  platforms  and  to  allow  no  one  to 
get  aboard  without  a  ticket  or  pass  is  a 
reasonable  regulation,  and  is  not  in  conflict 
with  the  Texas  act  of  April  10,  1883,  §  9, 
nor  is  it  in  any  way  affected  by  said  act,  nor 
in  conflict  with  any  law  of  the  state.  Inter- 
national &*  G.  N.  R.  Co.  V.  Goldstein,  2  Tex. 
App.  (Civ.  Cas:)  206. 

78.  Fixing  place  of  entering  cars. 
— A  rule  that  passengers  to  travel  in  a 
coach  attached  to  a  freight  train  shall  enter 
the  car  at  a  point  other  th:in  the  station  or 
place  where  persbns  traveling  in  the  ordi- 
nary passenger  trains  are  received  is  not  an 
unreasonable  regulation,  provided  the  way 
by  which  the  passengers  are  required  to 
pass  from  the  place  where  tickets  are  fur- 
nished to  he  point  of  embarking  is  kept  in 
proper  condition.  Browne  v.  Raleigh  &* 
G.  R.  Co.,  47  Am.  &-  Eng.  R.  Cas.  544,  108 
N.  Car.  34,  \2S.  E.  Rep.  9;;8. 

70.  Forbidding  certain  persons 
tVoni  traveling  on  cars.— A  company 
has  no  power  to  adopt  rules  and  regulations 
prohibiting  decently  behaved  persons,  who 
will  pay  their  fare  and  conform  to  all  reason- 
able regulations  for  the  safety  and  comfort 
of  passengers,  from  traveling  on  the  road. 
Chicago  <S-  A.  R.  Co.  v.  Pillsbury,  (111.)  8 
N.  E.  Rep.  803. 

80.  Prohibiting  travel  on  certain 
trains,    generally. — A    regulation    that 
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persons  purchasing  tickets  for  an  excursion 
shall  travel  upon  the  train  provided  for  that 
special  purpose,  and  not  upon  a  regular  train, 
is  a  reasonable  regulation.  Mcliaew.  Wil- 
miiigton  <S-  ]V,  A\  Co.,  i8  Am.  &^  Eng.  R. 
Cus.  316,  88  /V.  Ciir.  526,  43  Am.  Rep.  745. 

81. on  freight  traius.'*' — A  com- 
pany being  a  carrier  of  freight  and  of  pas- 
sengers may  use  seoarate  trains  for  each, 
and  may  exclude  freiglit  from  one  class  and 
passengers  from  the  (jthcr.  Farber  v.  Mis- 
souri Pac.  R.  Co.,  1 16  A/o.  81,  22  5.  /F.  Ri-/>. 
631.— Quoting  Whitehead  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.,  99  Mo.  2^1.— Illinois  C.R. 
Co.  V.  Johnson,  67  ///.  312. 

A  company  has  the  power  to  make,  and  in 
a  reasonable  manner  to  enforce,  a  rule  or 
regulation  to  carry  passengers  on  its  freight 
trains,  either  not  at  all  or  only  upon  the 
condition  that  they  provide  themselves  with 
tickets.  Burlington  &>  J/.  A'.  A'.  Co.  v.  Rose, 
I  Am.  &*  Eng.  R.  Cas.  253, 1 1  A'ei.  177,  8  N. 
E.  Rep.  433. 

A  regulation  that  freight  and  passengers 
will  be  carried  on  its  road  in  separate  trains 
is  reasonable,  and  the  company  has  the 
right  to  enforce  it  when  it  furnishes  suffi- 
cient accommodations  for  each.  Houston 
&•  T.  C.  R.  Co.  V.  Moore,  49  Tex.  31. — Ap- 
proved AND  REVIEWED  IN  Florida  South- 
ern R.  Co.  V.  Hirst,  30  Fla.  i. 

A  rule  that  the  conductors  of  freight 
trains  shall  not  allow  any  persons  to  travel 
thereon  as  passengers  without  the  written 
order  of  the  superintendent  is  reasonable, 
and  the  conductor  may  refuse  to  receive  or 
may  eject  any  person  holding  a  ticket  which 
entitles  him  only  to  travel  upon  passenger 
trains.  T/iomas  v.  Chicago  &*  G.  T.  R.  Co., 
37  Am.  <S-  Eng.  R.  Cas.  108,  72  Mich.  355, 
40  A^.   H^.  Rip.  463. 

82.  Prohibiting^  riding  in  express 
car,  ctc.t — A  rule  of  a  company  requiring 
tiiat  passengers  shall  remain  in  the  cars 
provided  for  them  and,  consequently,  that 
they  shall  not  ride  in  an  express  car,  or 
other  place  of  increased  danger  set  apart 
for  another  purpose,  is  reasonable.  Florida 
Southern  R.  Co.  v.  Hirst,  52  Am.  &*  Eng.  R. 
Cas.  409,  30  Fla.  i,  i\  So.  Rep.  506. 

*See  also  anU,  3,  49;  pat,  llO,  294, 
295,359. 

Rules  as  to  carrying  passenirers  on  freight 
trains,  see  note,  41  Am.  Dec  478. 

Rule  proliibiiing  passengers  from  riding  on 
freight  cars,  see  note,  5  L.  R.  A.  817. 

f  See  ante,  52,  53  ;  post,  498. 


83.  Regulating  the  stopping  of 
trains  at  certain  stations.*— (i)  Gener- 
ally.— A  company  has  the  right,  in  the  ab- 
sence of  statutory  regulations,  to  determine 
for  itself  the  trains  which  shall  stop  at  par- 
ticular stations,  and  the  traveling  public 
must  accommodate  itself  to  the  regulations 
the  company  has  adopted.  Sira  v.  IVabash 
R.  Co.,  115  Mo.  127,  21  S.  W.  Rep.  905. 
Texas  &•  P.  R.  Co.  v.  Ltidlam,  57  Fed.  Rep. 
481.  Pennsylvania  Co.  v.  ll'entz,  3  Am.  &* 
Eng.  R.  Cas.  478,  37  Ohio  St.  333.  Chicago 
dr'  A.  R.  Co.  V.  Randolph,  53  ///.  510. 

A  company  has  power,  subject  to  liability 
for  damages  for  any  breach  of  contract  in- 
volved, to  determine  for  itself  what  trains 
shall  stop  at  particular  places.  La^e  Shore 
&*  M.  S.  R.  Co.  V.  Pierce,  3  Am.  <&-  Eng.  R. 
Cat.  340,  47  Mich.  277,  1 1  N.  IV.  Rep.  i  57. 

A  rompany  which,  for  the  accommodation 
of  its  patrons,  allows  them  to  ride  in  a  coach 
attached  to  the  freight  train,  has  the  right 
to  make  reasonable  rules  regulating  the 
place  of  stopping  of  such  train.  Conncll  v. 
Mobile  «S-  O.  R.  Co.,  (Miss.)  7  So.  Rep.  344. 

The  power  of  a  company  to  make  and  en- 
force a  regulation  that  one  or  more  desig- 
nated passenger  trains  on  its  road  shall  not 
stop  at  specified  stations  or  places  is  sub- 
ject to  legislative  control ;  and  by  the  act  of 
1852,  §  26,  as  amended  in  1S67  (S.  &  S.  114, 
Ohio  Rev.  St.  §  3320),  such  power  is  taken 
away  as  to  municipal  corporations  contain- 
ing three  thousand  inhabitants.  Pennsylva- 
nia Co.  V.  IVeniz,  3  Am.  &*  Eng.  R.  Cas.  478, 
37  Ohio  St.  333. 

The  court  will  not  interfere  with  the  ar- 
rangements respecting  the  number  of  trains 
that  stop,  or  the  times  at  which  they  stop, 
at  any  particular  station,  unless  it  be  dis- 
tinctly shown  that  such  arrangements  do 
not  sufficiently  provide  for  the  accommoda- 
tion of  the  public.  Cater  ham  R.  Co.  v.  Lon- 
don, B.  &•  S.  C.  R.  Co.,  I  C.  B.  N.  5.  410,  26 
L.  /.  C.  P.  16,  I  Ry.  &^  C.  T.  Cas.  32. 

(2)  Illustrations. — A  company  may  adopt 
a  regulation  that  one  of  its  through  or  f;ist 
trains,  running  regularly  on  its  road,  shall 
only  stop  at  certain  designated  stations  or 
places.  Atchison,  T.  <S-  S.  F.  R.  Co.  v. 
Gants.  34  Am.  &^  Eng.  R.  Cas.  290,  38  Art//. 
608,  1 7  Pac.  Rep.  54. 

A  company  allowed  passengers  to  ride  on 

•See/(»j/,  250-259. 

Regulations  that  certain  trains  shall  not  stop 
at  designated  stations  ;  validity  of,  see  note,  44 
Am.  &  Eng.  R.  Cas.  392. 
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w.iy  freight  trains,  under  a  rule  that  "  pas- 
sengers will  not  be  carried  on  way  trains 
unless  they  are  provided  with  tickets ;  way 
freights  will  not  stop  at  stations  where  tickets 
are  not  sold  to  receive  nor  to  let  off  passen- 
gers." Held,  that  tlie  rule  was  reasonable. 
Lake  Shore  <S»  M.  S.  R.  Co.  v.  Greenwood,  79 
Pa.  St.  373. 

A  rule  that  one  train  each  way  should  not 
stop  at  all  stations  was  a  reasonable  one 
under  Texas  Rev.  St.  art.  4236.  Texas  &> 
P.  A'.  Co.  V.  IV/iife,  4  Tex.  App.  (Civ.  Cas.) 
451,  17  S.  IV.  Pep.  419. 

A  regulation  tiiat  two  through  passenger 
trains  running  daily  each  way  between  Chi- 
cago and  St.  Paul  should  not  stop  at  the 
small  stations  south  of  Elroy,  there  being 
two  other  passenger  trains  daily  each  way 
between  Chicago  and  Elroy  which  did  stop 
at  such  stations — /le/d,  reasonable.  P/o// 
V.  Chicago  <S-  N.  IV.  P.  Co.,  21  Af/i.  <S- 
£fig.  P.  Cas.  319,  63  W/i.  511,  23  A\  IV, 
Pep.  412. 

84.  Train  approaching  station 
where  another  train  is  discharging 
passengers.— A  rule  of  a  company  pro- 
hibiting their  trains  from  approaching  a 
station  while  another  train  is  at  the  station 
and  discharging  passengers  has  no  applica- 
tion to  a  case  where  two  trains  are  eiich  ap- 
proaching a  station  and  both  in  motion. 
Goldberg  \.  Ne%u  York  C.  &»  H.  P.  P.  Co.,  4 
Silv.  App.  {N.  F.)  166. 

85.  Regulating  conduct  of  passen- 
gers.*—It  is  not  an  unreasonable  regula- 
tion to  seat  passengers  so  as  to  preserve 
order  and  decorum  and  prevent  contacts 
and  collisions  arising  from  natural  and  well- 
known  repugnancies,  which  are  liable  to 
breed  disturbances,  by  promiscuous  sitting. 
West  Chester  &•  P.  P.  Co.  v.  Miles,  55  Pa. 
St.  209. 

It  is  the  duty  of  passenger  carriers  to  re- 
press all  disorderly  and  indecent  conduct  in 
their  cars,  and  persons  guilty  of  rude  or 
profane  conduct  should  be  at  once  expelled. 
Pittsburgh  &*  C.  P.  Co.  v.  Pillow,  76  Pa.  St. 
510. 

It  is  the  duty  of  the  conductor  of  a  pas- 
senger train  to  preserve  order  on  his  train, 
to  protect  passengers  from  insult  and  in- 
jury from  their  fellow-passengers;  and  if  it 
be  necessary  to  enable  him  to  discharge  this 
duty,  he  should  stop  the  train  and  summon 


*  Rules    prohibiting  disorderly    conduct    on 
cars,  see  note,  41  Am.  Dec.  481. 


to  his  aid  his  fellow-employes  on  it,  and 
passengers  who  are  willing  to  assist,  and 
eject  from  the  train  any  person  or  passenger 
guilty  of  disorderly,  insulting,  or  threaten- 
ing conduct.  New  Orleans,  St.  L.  &*  C.  P. 
Co.  V.  Burke,  53  Miss.  200, 9  Am.  Py.  Pep.  308. 
And  see  also  Putnam  v.  Broadway  <S>»  S.  A. 
P.  Co.,t,S  ^'  y-  108,  14  Am.  Pep.  190,  15 
A 66.  Pr.  N.  S.  383 ;  reversing  4/.  &*  S.  195, 
Chicago,  B.  <S-  Q.  P.  Co.  v.  Griffin,  63  ///. 

499- 

86.  Forbidding  standing  on  plat- 
form.*— A  rule  for  the  conduct  of  pas- 
sengers that  they  must  not  stand  upon  the 
platform  of  the  cars  is  a  reasonable  regula- 
tion. Macon  &•  IV.  P.  Co.  v.  Johnson,  38 
Ga.  409. 

87. or  wearing  company's  uni- 
form cap.— A  rule  adopted  by  a  tipany 
which  inhibited  passengers  on  their  trains 
from  wearing  the  uniform  cap  of  a  line  of 
steamers  running  in  opposition  to  a  line  of 
steamers  running  in  connection  with  the 
company  was  not  reasonable,  and  hence  not 
binding  on  the  public.  South  Fla.  P.  Co.  v. 
Phodes,  37  Am.  fi^  Eng.  P.  Cas.  100,  25  Fla. 
40,  3  L.  R.  A.  733.  5  So.  Pep.  633. 

88.  Rule  as  to  checking  haggage.f 
— A  regulation  by  a  company  which  has 
live  piissenger  stations  within  the  corporate 
limits  of  a  city  to  sell  tickets  only  to  the 
station  which  forms  the  terminus  of  the 
road,  and  only  to  check  baggage  to  that 
station,  though  the  other  stations  are  regu- 
lar stopping-places  for  passenger  trains,  is 
unreasonable  and  void  as  matter  of  law, 
even  though  it  be  made  for  the  purpose  of 
preventing  the  transfer  of  passengers  and 
baggage  to  a  rival  road.  Pittsburg,  C.  &" 
St.  L.  P.  Co.  V.  Lyon,  37  Am.  <S-  Eng.  P. 
Cas.  231,  123  Pa.  St.  140,  16  Atl.  Pep.  607. 

4.  Pights  of  Persons  Not  Passenger s.X 
a.  Licensees.  § 

89.  Generally.|— The  doctrine  some- 
times held  that  a  carrier  owes  no  duty 
to  persons  other  than  passengers  and  em- 

♦  See  also  po!:t,  472-48.3. 

{See  also  Baggage,  55-59. 
See  also  EMPi.ovfes,  Injuriks  to. 

t;  See  also  Licensf.fh,  Injuries  to  ;  Stations 
AND  Depots,  73-75. 

I  Duty  of  company  to  persons  on  its  train  who 
are  not  passengers  or  employfes,  see  note,  23  Am. 
&  Eng.  R.  Cas,  467. 

Duty  of  company  toward  persons  with  whom 
it  has  no  contract  relations,  but  who  are  lawfully 
on  its  cars  or  premises,  see  exhaustive  note,  90 
Am.  Dec.  55. 
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ploy6s,  aside  from  the  duty  not  to  wantonly 
or  intentionally  injure  them,  has  never  re- 
ceived the  sanction  of  courts  in  Texas.  Gal- 
veston  C.  R.  Co.  v.  Hewitt,  67  Tex.  473,  3  S. 
IV.  Rep.  705. 

A  company  is  not  bound  to  hold  a  train 
for  one  who  has  not  put  himself  in  the  rela- 
tion of  a  passenger,  and  is  not  liable  to  him 
f(jr  an  injury  occurring  while  attempting  to 
get  on  the  train  after  it  is  started.  Span- 
uagle  V.  Chicago  <S>»  A.  R.  Co,  31  ///.  App. 
460. 

One  who  gets  upon  a  fast  mail-train  dur- 
iii!^  one  of  its  fi.xcd  stops  at  a  station  where 
these  stops  are  too  short  for  him  to  transact 
his  business  and  get  off,  has  no  right  to 
notice,  by  signal  or  otherwise,  to  alight  be- 
fore the  train  resumes  its  journey,  it  not  ap- 
pearing that  the  conductor  or  other  proper 
agent  knew  that  he  had  come  aboard,  nor 
tliat  there  was  any  usage  or  custom  to  give 
notice  or  make  signals  for  the  benefit  of 
such  visitors.  Coleman  v.  Georgia  R.  <S«»  B. 
Co.,  40  Am.  &>  Eng.  R.  Cas.  690,  84  Ga.  i, 
10  .S".  E.  Rep.  498. — Distinguishing  Louis- 
ville &  N.  R.  Co.  V.  Crunk,  119  Ind.  542,  21 
N.  E.  Rep.  31.  Limiting  Stiles  v.  Atlanta 
&  VV.  P.  R.  Co.,  65  Ga.  375.— .Approved  in 
Yarnell  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co., 
1 1 3  Mo.  570. 

Plaintiff  came  to  a  station  intending  to 
buy  a  ticket  and  become  a  passenger,  but 
the  ticket  agent  refused  to  sell  him  a  ticket, 
claiming  that  he  was  drunk,  which  seems, 
however,  not  to  have  been  the  fact.  Held, 
that  after  he  failed  to  buy  the  ticket  he  was 
still  lawfully  upon  the  station,  with  the  duty 
of  leaving  it  with  ordinary  promptness,  and 
of  not  loitering  there,  or  of  using  it  for  any 
other  purpose  than  of  leaving  it.  McKer- 
nan  v.  Manhattan  R.  Co.,  22  J.  &>  S.  {N.  V.) 
354. 

Where  such  person  refuses  to  leave  the 
station  after  being  requested  to  do  so,  the 
company's  agents  have  a  right  to  use  neces- 
sary force  to  compel  him  to  do  so.  AIcKer- 
nan  v.  Manhattan  R.  Co.,  22  /.&*  S.  (N.  V.) 
354- 

But  if  tlie  agents  employ  more  force  than 
IS  necessary  to  compel  a  removal,  the  com- 
pany is  liable,  although  the  manner  of  the 
excessive  force  was  selected  by  the  agent  to 
gratify  his  own  passion  or  wilfulness.  Me- 
Kernan  v.  Manhattan  R.  Co.,  22  /.  &•  S. 
{N.  y.)  354. 

If  one  enters  a  pay-train  for  the  purpose 
of  riding  thereon,  and  by  the  rules  and 
2  D.  R,  D.— 22. 


regulations  of  the  company  passengers  arc 
not  allowed  to  ride  on  such  trains,  it  is  his 
duty  to  leave  the  train  as  soon  as  he  pru- 
dently can,  when  notified  of  such  rule. 
Sotithwestern  R.  Co.  v.  Singleton,  66  Ga.  252. 

UO.  FrieniLs  mid  relatives  ut'  the 
passenger.*— (1)  Generally. — It  is  the  duty 
of  the  company  to  keep  its  premises  in  safe 
condition  for  the  use  of  a  friend  of  its  pas- 
senger aiding  him  to  enter  or  leave  its  cars. 
Texas  &*  P.  R.  Co.  v.  Best,  66  Tex.  116.— 
Following  Hamilton  v.  Tex.  «i  P.  R.  Co., 
64  Tex.  251. 

This  duty  extends  to  the  case  of  one  who, 
having  an  appointment  with  a  passenger, 
enters  the  company's  premises,  intending, 
in  case  the  appointment  be  met,  to  be- 
come a  passenger  himself.  Te.vas  &>  P.  R. 
Co.  v.Best,  66  Tex.  116. 

The  agents  of  railroad  companies  are  lia- 
ble for  injuries  caused  by  the  want  of  or- 
dinary cisre,  where  tlie  person  injured  was 
at  the  train  to  meet  with  or  part  from  a 
passenger,  although  not  himself  a  passen- 
ger or  employe.  Doss  v.  Missouri,  K.  iS>»  T. 
R.  Co.,  59  Mo.  27,  8  Am.  Ry.  Rep.  462. 

By  virtue  of  the  relation  between  a  pas- 
senger and  a  company,  there  is  .n  implied 
invitation  to  accompanying  friends  of  de- 
parting passengers  to  occupy  the  company's 
premises,  and  it  owes  them  a  consequent 
duty  to  use  due  care  to  have  its  premises 
reasonably  safe  as  to  access,  use,  and  de- 
parture therefrom  -,  but  tliis  duty  dojs  not 
extend  to  those  at  the  station  at  an  tmusual 
hour  for  the  purpose  of  bidding  f  uewell  to 
a  person  about  to  leave  on  a  freight  train 
in  charge  of  live  stock,  and  who  is  a  pas- 
senger only  in  a  limited  and  restricted  sense. 
Do^ud  V.  Chicago,  M.  &•  St.  P.  R.  Co.,  58 
Am.  &'  Eng.  R.  Cas.  iS,  84  Wis.  105,  54  A'^. 
W.  Rep.  24. 

(2)  Illustrations.— \{,  while  a  father  at- 
tends his  daughter  to  aid  her  and  her  in- 
fant children  to  enter  the  train  and  procure 
seats  as  passengers,  the  train  starts,  he 
must  either  remain  until  he  can  make  known 
his  wish  to  get  off,  or  take  the  risk  of 
alighting  whilst  the  train  is  in  motion. 
Coleman  v.  Georgia  R.  6^  B.  Co.,  40  Am.  «S- 
Eng.  R.  Cas.  690,  84  Ga.  i,  10  5.  E.  Rep.  498. 
—  Distinguished  in  Little  Rock  &  Ft.  S. 


*  See  also  Licensees.  Injuries  to,  15;  Sta- 
tions AND  Depots,  74. 

Liability  for  injuries  to  friends  of  a  passen- 
ger when  about  sution  platform,  see  25  Am  & 
Eng.  R.  Cas.  142,  aistr. 
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R.  Co.  V.  Lawton,  55  Ark.  428.   Foj.lowed  in 
McLarini/.  Atlanta  &  W.  P.  R.Co.,  ^^5  Ga.  504. 

Where  defendant's  passenger  train  was 
temporarily  stopped  some  distance  from  the 
depot  for  receiving  and  delivering  passen- 
gers, until  two  freight  trains  in  advance  of 
it  could  be  moved  out  of  the  way,  and  the 
plaintiff  boarded  such  train  in  search  of  his 
wife  and  child,  who  were  thereon  as  passen- 
gers, and  in  attempting  to  move  from  one 
car  to  another  by  passing  around  an  inter- 
vening car,  stepped  off  the  platform  into  a 
culvert  fifteen  or  twenty  feet  deep,  which 
he  could  not  see  on  account  of  the  dark- 
ness of  the  night,  thereby  sustaining  serious 
personal  injury,  the  company  was  not  liable 
therefor,  even  though  the  lights  in  some  of 
the  cars  had  been  blown  out  by  drunken 
and  disorderly  men.  The  exercise  of  ordi- 
nary care  on  the  part  of  the  plaintiff  would 
have  avoided  the  injury.  Stiies  v.  Atlanta 
<S-  IV.  P.  Ji.  Co.,  8  Am.  (S^•  Eng.  Ji.  Cas. 
195,  65  Ga.  370. — Limited  in  Coleman  v. 
Georgia  R.  &  B.  Co.,  84  Ga.  i. 

Plaintiff  went  to  a  station  at  night  to 
meet  his  wife,  who  was  an  incoming  passen- 
ger. He  did  not  observe  her  descent  from 
the  car,  and  after  some  little  delay,  and 
seeing  the  passengers  and  baggage  generally 
out,  he  entered  a  sleeping-car  to  inquire  for 
her,  and  was  referred  to  the  next  car,  but 
was  thrown  down  by  the  sudden  start  of 
the  car,  and  was  injured.  The  employes  of 
the  train  did  not  know  that  he  was  on  the 
car  or  was  expected.  There  was  some  coii- 
flict  of  evidence  as  to  how  long  the  train 
stopped,  or  whether  any  signals  were  given, 
indicating  its  readiness  to  start.  Held,  that 
the  company  was  not  liable  for  the  injury. 
Griswold  v.  Chicago  &*  N.  W.  R.  Co.,  23 
Ant.  dr'  Eng.  R.  Cas.  463.  64  Wis.  652,  zdN. 

W.  Kip.  loi.— Quoting  Central  R.  Co.  v. 
Letcher,  69  Ala.  106.  Reviewing  Keller  v. 
Sioux  City  &  St.  P.  R.  Co.,  27  Minn.  178; 
Gillis  V.  Pennsylvania  R.  Co.,  59  Pa.  St. 
129;  Doss  V.  Missouri,  K.  &  T.  R.  Co.,  59 
Mo.  27 :  Sutton  V.  New  York  C.  &  H.  R.  R. 
Co.,  66  N.  Y.  248;  Gautret  v.  Egerton,  L.  R. 
2  C.  P.  374. — Approved  in  Yarnell  v.  K  in- 
sas  City,  Ft.  S.  &  M.  R.  Co.,  113  Mo.  570, 

01.  Persons  assisting  passenger  to 
get  on  or  off  train.*— A  gentleman  go- 

*  Rights  of  persons  assisting  passengers  on 
or  off  trains,  see  note,  21  L.  R.  A.  354. 

Duty  to  persons  assisting  passengers  on  or  off 
cars,  see  note,  29  Am.  St.  Rep.  54. 

Injuries  to  persons  assisting  passengers  to 
b  aid  cars,  t     note,  41  Am.  &  Eng.  R.  Cas.  168. 


ing  to  a  station  to  assist  a  female  relative 
and  her  infant  child  is  entitled  to  sufficient 
time  to  escort  her  to  a  seat  in  the  car  and 
then  to  leave  the  train ;  and  if  sufficient 
time  is  not  allowed  or  the  train  is  started 
without  the  usual  notice,  and  he  is  injured, 
the  company  is  liable.  Doss  v.  Missouri,  K. 
&-  T.  R.  Co.,  59  Mo.  27,  8  Am.  Ry.  Rtp.  462. 
—Approving  Lucas  v.  New  Bedford  &  T.  R. 
Co.,  6  Gray  (Mass.)  64;  Gautrel  v.  Egerton, 
L.  R.  2  C.  P.  371.  Reviewing  Gillis  v. 
Pennsylvania  R.Co.,  59  Pa.  St.  129;  Holmes 
V.  North  Eastern  R.  Co.,  L.  R.  4  Ex.  254. — 
Distinguished  in  Little  Rock  &  Ft.  S.  R. 
Co.  V.  Lawton,  55  Ark.  428.  Reviewed 
in  Griswold  v.  Chicago  &  N.  W.  R.  Co.,  23 
Am.  &  Eng.  R.  Cas.  463,64  Wis.  652. 

It  is  not  negligence  for  a  carrier  to  start 
his  train  before  a  person  who  has  assisted  a 
passenger  on  board  has  had  time  to  get  off, 
unless  its  servants  had  notice  of  his  inten- 
tion to  get  off.  Yarnell  v.  Kansas  City,  Ft. 
S.  &"  M.  R.  Co.,  113  Mo.  570,  21  5.  W.  Rep. 
I. — Approving  Griswild  v.  Chicago  &  N. 
W.  R.  Co.,  23  Am.  &  Eng.  R.  Cas.  463,  64 
Wis.  652  ;  Coleman  v.  Georgia  R.  &  B.  Co., 
40  Am.  &  Eng.  R.  Cas.  690,  84  Ga.  i  ;  Little 
Rock  &  Ft.  S.  R.  Co.  7/.  Lawton.  55  Ark.  428, 
18  S.  W.  Rep.  543 ;  Lucas  v.  New  Bedford 
&  T.  R.  Co.,  6  Gray  (Mass.)  64 ;  Imhoff  v. 
Chicago  &  M.  R.  Co.,  20  Wis.  344. 

A  person  who  enters  a  coach  to  assist  a 
woman  to  a  seat  cannot  recover  damages 
for  injuries  sustained  in  leaving  the  train 
by  reason  of  the  failure  of  the  trainmen  to 
hold  the  train  a  reasonable  time  for  him  to 
get  off,  unless  they  had  notice  of  his  inten- 
tion to  do  so.  Little  Rock  <S>»  Ft.  S.  R.  Co. 
V.  Lawton,  52  Am.  &>  Eng.  R.  Cas.  260,  55 
ArJt.  428,  18  S.  IV.  Rep.  543.— DISTINGUISH- 
ING Lucas  %'.  New  Bedford  &  T.  R.  Co.,  6 
Gray  (Mass.)  64  ;  Doss  v.  Missouri,  K.  &  T. 
R.  Co.,  59  Mo.  34;  Coleman  v.  Georgia  K. 
&  B.  Co.,  84  Ga.  I.  Overruling  Louisville 
&  N.  R.  Co.  V.  Crunk,  1 19  Ind.  542,  21  N.  E. 
Rep.  31. 

If  a  company  agrees  to  receive  upon  its 
train  a  passenger  who  is  so  sick  and  feeble 
as  to  render  it  necessary  for  him  to  be  car- 
ried into  the  car,  and  the  conductor  had 
knowledge  of  the  fact  that  a  person  entered 
the  car  as  an  assistant  in  carrying  the  pas- 
senger into  it,  the  company  owes  such  per- 
son the  same  duty,  while  he  is  rendering 
assistance  to  the  passenger  and  while  he  is 
leaving  the  car,  that  it  owes  to  any  of  its 
passengers  for  hire.  Louisville  &•  N.  R.  Co. 
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V.  Crunk,  41  Am.  &*  Eng.  R.  Cas.  158,  119 
Jnd.  542,  21  N.  E.  Rep.  31. 

If  a  person  rightfully  enters  a  car  to  assist 
in  carrying  a  sick  passenger,  and  tlie  con- 
ductor knows  or  ought  to  have  known  that 
such  person  had  entered  the  car,  it  is  the 
duty  of  the  company  to  cause  the  car  to  re- 
main stationary  such  length  of  time  as  is 
reasonably  sufficient  to  enable  the  assistant 
to  leave  the  car  while  it  is  standing;  and  if 
the  train  is  started  before  a  reasonable  time 
has  elapsed,  and  the  assis.^ant  attempts  to 
leave  the  car  while  in  motion,  but  while  the 
motion  was  slow  and  a  person  of  ordinary 
caution  and  prudence  would  apprehend  no 
danger  in  leaving,  and  if,  when  he  was  in 
the  act  of  stepping  from  the  car  to  the  sta- 
tion platform,  the  motion  of  the  train  is 
suddenly  increased  by  the  fault  or  negli- 
gence of  the  company's  employes  and  such 
person  is  thereby  thrown  down  and  injured, 
lie  is  entitled  to  recover.  Louisville  &•  N. 
R.  Co.  V.  Crunk,  41  Am.  &'  Eng.  R.  Cas. 
158,  119  Ind.  542,  21  N.  E.  Rep.  31.— Re- 
viewed IN  Carr  v.  Eel  River  &  E.  R.  Co.,  98 
Cal.  366. 

If  the  railway  employes  offer  to  assist  a 
woman  to  a  seat,  her  escort  has  no  right  to 
enter  the  coach  for  that  purpose,  and  the 
company  owes  him  no  duty,  except  to  re- 
frain from  wilful  or  wanton  injury.  Little 
Rock  <S-  Ft.  S.  R.  Co.  v.  Lawton,  52  Am.  &» 
Eng.  R.  Cas.  260,  55  Ark.  428,  18  S.  W. 
Rep.  543. 

A  notice  that  all  persons  not  having  busi- 
ness with  the  company  were  positively  for- 
bidden to  enter  any  of  its  cars  does  not  ap- 
ply to  a  person  who  attends  a  passenger  to 
render  needed  assistance.  Little  Rock  &* 
Ft.  S.  R.  Co.  V.  Lawton.  52  Am.  &'  Eng.  R. 
Cas.  260,  55  Ark.  428,  18  S.  W.  Rep.  543. 

A  person  not  a  passenger,  who  enters  a 
car  for  the  purpose  of  assisting  an  aged  rel- 
ative who  is  a  passenger,  cannot  maintain 
an  action  against  the  carrier  for  injuries  re- 
ceived, unless  it  appears  that  he  exercised 
due  care  and  that  the.e  was  negligence  on 
the  part  of  the  carrier  which  caused  the  in- 
jury;  and  if  the  train  starts  before  he  is  ofl, 
he  cannot  recover,  if  his  own  act  in  proceed- 
ing to  get  off  after  the  train  is  in  motion 
contributes  to  the  injury.  And  this  is  so 
though  the  carrier  was  guilty  of  negligence 
in  suddenly  starting  the  train  without  any 
special  notice  of  the  time  of  its  departure. 
Lucas  V.  New  Bedford  &*  T.  R.  Co.,  6  Gray 
iMass.)  64. — Applied  in  Morrison  v.  Erie  R. 


Co.,  56  N.  Y,  302.  Approved  in  Doss  v. 
Missouri  &  T.  R.  Co.,  59  Mo.  27  ;  Yarnell  v. 
Kansas  City,  Ft.  S.  &  M.  R.  Co.,  113  Mo, 
570.  Distinguished  in  Little  Rock  &  Ft. 
S.  R.  Co.  V.  Lawton,  55  Ark.  428.  Fol- 
lowed IN  Gavett  V.  Manchester  &  L.  R. 
Co.,  16  Gray  (Mass.)  501.  Reviewed  in 
Burrows  7/.  Erie  R.  Co.,  63  N.  Y.  556. 

d.  Trespassers.* 

02.  Who  are  deemed  tre8i)nssers.f— 

One  who,  having  entered  a  train  as  a  pas- 
senger, persistently  refuses  to  pay  his  fare 
and  becomes  boisterous  and  uses  profane  and 
obscene  language  is  a  trespasser,  not  a  pas- 
senger. Louisville  &*  N.  R.  Co.  \.  Johnson, 
47  Am.  Or'  Eng.  R.  Cas.  611,  92  Ala.  204,  9 
So.  Rep.  269. 

The  failure  of  those  in  charge  of  a  train 
on  which  a  person  had  wrongfully  taken 
passage  to  warn  him  to  get  off  cannot  be 
construed  into  a  permission  to  become  a 
passenger  on  the  train.  Brown  v.  Scarboro, 
58  Am.  &^  Eng.  R.  Cas.  364,  97  Ala.  316,  12 
So.  Rep.  289. 

The  plaintiff,  without  invitation  or  pay- 
ment of  fare,  was  traveling  upon  a  timber- 
train,  forbidden  to  carry  passengers,  upon 
defendant's  road.  In  a  collision  brought 
about  by  the  negligence  of  defendant's  ser- 
vants in  operating  this  timber-train  the 
plaintiff,  in  leaping  from  the  train,  was  in- 
jured. Held,  tliat  the  plaintiff  was  a  tres- 
passer and  not  entitled  to  recover,  except 
for  wilful,  wanton,  or  intentional  injury  by 
defendant,  and  the  court  should  have  so  in- 
structed the  jury.  Illinois  C.  R.  Co.  .  Mea- 
cham,  91  Tenn.  428,  19  5.  W.  Rep.  lyi. 

Where  a  passenger  has  full  knowledge 
that  a  railroad  schedule  has  been  changed 
so  that  one  train  each  way  will  not  stop  at 
all  stations,  and  that  there  are  other  trains 
giving  ample  accommodation,  but  where  he 
persists  in  entering  the  train  which  does  not 
stop  at  the  station  at  which  he  wishes  to 
get  off,  it  is  proper  to  instruct  the  jury,  in 
a  suit'  by  him  for  being  carried  past  the  sta- 
tion, that  the  regulation  of  the  company 
was  reasonable  and  one  which  the  company 
had  a  right  to  make,  and  that  if  plaintiff  en- 
tered the  train  with  knowledge  and  refused 
to  leave  after  notice  that  it  would  not  stop 
at  his  station,  he  was  a  trespasser,  and  was 
not  entitled  to  recover  for  a  failure  to  stop, 

*  See  also  Trespassers,   Injuries  to  ;  Sta- 
tions AND  Depots,  75. 
fSee  also  ante,  21,  43  (2),  46  (2). 
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and  that  he  was  not  entitled  to  recover  for 
injury  to  his  feelintjs  if  he  unnecessarily 
took  offense  at  the  language  of  the  conduc- 
tor in  telling  him  that  the  train  would  not 
stop.  Texas  &^  P.  R.  Co.  v.  White,  4  Tex. 
App.  {Civ.  Cas.)  451,  17  S.  IV.  Rep.  419. 

Where  a  person,  by  giving  a  lip  or  bribe 
to  the  conductor  of  a  train  not  intended  for 
the  conveyance  of  ordinary  passengers,  as 
he  had  reason  to  know,  induces  the  conduc- 
tor of  such  train  to  permit  him  to  travel  on 
the  train  contrary  to  the  regulations  of  the 
company,  he  travels  at  his  own  risk ;  and  if, 
while  so  traveling,  he  is  injured  by  a  colli- 
sion, he  is  not  entitled  to  be  indemnitied  by 
the  company  for  any  damage  to  person  or 
property  sustained  by  him.  Canadian  Pac. 
R.  Co.  v.  Johnson,  6  Montr.  L.  R.  2\ 3. 

93.  Who  arc  not  dceiued  tres- 
passers.'"— A  passenger  is  not  a  trespasser 
because  he  walks  on  the  track  of  his  carrier 
when  he  sees  no  train  coming.  Central  R, 
Co.  V.  Thompson,  76  Ga.  770, 

A  person  riding  without  paying  fare,  by 
permission  of  the  conductor,  is  not  a  tres- 
passer, though  the  train  is  not  intended  and 
operated  for  the  carriage  of  passengers,  and 
though  the  conductor  has  no  authority  to 
permit  such  person  to  ride.  Alabama  G.  S. 
R.  Co.  V.  Yarbrough,  83  Ala.  238,  3  Am.  St. 
Rep.  715,  3  So.  Rep.  447. 

One  upon  a  train  with  the  consent  or  per- 
mission of  the  conductor,  though  not  a  pas- 
senger in  the  ordinary  sense  of  the  term,  is 
not  a  trespasser,  and  may  maintain  an  action 
for  injuries  received  by  reason  of  the  negli- 
gence of  those  in  charge  of  the  train ;  at 
least  in  the  absence  of  proof  that  the  con- 
ductor was  without  authority  to  give  such 
permission.  Gradin  v.  St.  Paul  &^  D.  R. 
Co.,  II  Am.  &•  Eng.  R.  Cas.  644,  30  Minn. 
217,  \i,N.  W.  Rep.  881. 

Plaintiff,  at  M.,  desiring  to  go  to  W.,  en- 
tered one  of  defendant's  regular  passenger 
trains  about  to  start  for  the  latter  place. 
Before  he  learned  he  could  get  no  seat  the 
train  was  going  at  a  high  rate  of  speed.  He 
asked  the  conductor  to  provide  him  a  seat, 
but  the  conductor  refused.  On  his  fare 
being  demanded,  plaintiff  offered  to  pay  it 
if  a  seat  were  provided  him,  but  refused  to 
pay  it  unless  a  seat  were  provided.  Held, 
that  plaintiff  had  a  right  so  to  refuse  to  pay 


*  When  passenger  on  ordinary  train  is  not 
trespasser  by  entering  sleeping-car,  see  note,  26 
Am.  St.  Rep.  339. 


the  fare,  and  he  did  not  thereby  become  a 
trespiisser  on  the  train,  for  a  passenger  has  a 
right  to  be  provided  with  a  seat.  Harden- 
bergh  v.  St.  Paul,  M.  6-  M.  R.  Co.,  34  Am. 
&*  Eng.  R.  Cas.  359,  39  Minn.  3,  38  N.  IF. 
Rep.  625,  12  Am.  St.  Rep.  610.— FiEviisw- 
ING  Maples  V.  New  York  &  N.  H.  R.  Co.,  38 
Conn.  557. 

94.  Carrier's  duty  to  trespassers.* 
— Even  if  a  person  knows  he  is  011  a  train 
in  violation  of  the  company's  rules,  still, 
being  there  with  the  consent  of  the  master 
of  the  train,  the  company  owes  him  at  least 
ordinary  care,  and  for  a  breach  of  that  duty 
it  is  liable  in  damages.  Whitehead  v.  St. 
Louis,  I.  M.  &^  S.  R.  Co.,  39  Am.  <S-  Eng.  R. 
Cas.  410,  99  A/o.  263,  II  S.  W.  Rep.  751. 

Where  a  car  was  left  on  a  grade  in  such  a 
position  that  when  the  brake  was  unfastened 
it  would  move  down  the  track  at  the  rate  of 
ten  miles  per  hour,  and  there  was  a  rule 
against  persons  entering  the  car  before  a 
certain  time,  the  company  was  guilty  of  neg- 
ligence in  not  locking  the  car  doors  and  in 
not  securing  the  brakes  so  that  they  could 
not  be  unfastened  by  a  boy  eight  years  of 
age.  Western  Md.  R.  Co.  v.  Herald,  74  Md. 
510,  22  Atl.  Rep.  323. 

95. degree  of  care   requireu.f 

— While  common  carriers  of  passengers  for 
hire  must  exercise  the  highest  defjree  of 
care  toward  passengers  who  pay,  ordir.a-y 
care  is  sufficient  toward  trespassers.  Higley 
v.  Gilmer,  3  Mont.  90.— Distinguishing 
Columbus,  C.  &  I.  C.  R.  Co.  v.  Powell,  40 
Ind.  37;  Philadelphia*  R.  R.  Co.  t/.  Derby, 
14  How.  (U.  S.)  483  ;  Wilton  v.  Middlesex 
R.  Co.,  107  Mass.  108 ;  Nolton  v.  Western 
R.  Corp.,  15  N.  Y.  444 ;  Daley  v.  Norwich 
&  W.  R.  Co.,  26  Conn.  591. 

The  obligation  of  a  company  for  the  safe 
transportation  of  a  passenger  is  one  arising 
from  contract  imposing  duties  growing  out 
of  the  relation  between  the  parties,  involv- 
ing trust  and  confidence,  and  requiring  the 
exercise  of  the  utmost  diligence  and  care  ; 
while  towards  a  stranger  no  such  relation 
exists,  each  party,  being  in  the  lawful  pursuit 
of  his  own  business  or  the  lawful  exercise  of 
his  own  rights,  is  not  bound  by  the  same 
rigorous  rule,  but  is  required  to  exercise 
such  reasonable  care  to  avoid  injuring  the 

*  Duty  to  intruders  and  trespassers,  see  notes, 
10  L.  R.  A.  139,  35  Am.  St.  Rep.  660. 

t  Company  owes  drunken  person  trespassing 
on  cars  no  higher  duty  than  a  sober  person,  see 
note,  10  L.  R.  A.  139. 
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otiier  as  ordinary  prudence  suggests.  Bal- 
tiinore  &*  O.  Ji.  Co.  v.  Hreinig,  25  Md.  378. 
— Al'i'ROViNG  Brand  7/.  Schenectady  c^'T.  R. 
Co.,  8  Barb.  (N.  Y.)  376.  Revikwing  ChI- 
tiniore  &  O.  R.  Co.  v.  Worthington,  21  Md 
275. 

The  amount  or  degree  of  care  which 
the  above  rule  requires  must  vary  accord- 
ing to  circumstances,  and  should  be  com- 
mensurate with  the  risk  or  danger  of  inflict- 
ing injury  upon  others.  Baltimore  6^  O. 
A'.  Co.  V.  Breinig,  25  Md.  378. 

A  person  traveling  on  a  free  pass  issued 
to  a  different  person,  which  is  not  transfer- 
able, and  passing  himself  as  the  person 
therein  named,  is  guilty  of  such  fraud  as  to 
bar  his  right  to  recover  for  a  personal  in- 
jury, except  for  gross  negligence  on  the  part 
<jf  the  company  amounting  to  wilful  injury. 
ToLdo,  IV.'&^  JV.  A'.  Co.  V.  Bcggs,  85  ///.  80. 
— Distinguished  in  Robostelli  v.  New 
York,  N.  H.  &  H.  R.Co.,  3+  Am.  &  Eng.  R. 
Cas.  515,  33  Fed.  Rep.  796.  Quoted  in 
Way  V.  Chicago,  R.  I.  &  P.  R.  Co.,  64  Iowa 
48,  52  Am.  Rep.  431. 

A  woman  entered  a  passenger  car  falsely 
representing  herself  to  be  the  wife  of  a  man 
holding  a  pass  over  the  road,  for  the  pur- 
pose rf  avoiding  paying  the  fare.  While 
riding  she  was  injured  by  the  cars  being 
tiirown  from  the  track.  JJi'/d,  that  the  com- 
pany owed  her  no  duty  except  that  it  should 
abstain  from  intentional  injury  or  that  it 
should  not  be  guilty  of  gross  negligence. 
Handley  v.  Houston  <3^  T.  C.  R.  Co.,  2  Tex. 
Unrep.  Cas.  282. 

UO.  Liability  for  assault  upon  tres- 
passer.*—Plaintiff  jumped  upon  the  plat- 
form of  a  baggage-car  on  defendant's  road, 
to  ride  to  a  place  where  the  cars  were*being 
backed  to  make  up  a  train.  Defendant's  rules 
forbade  all  persons,  except  certain  employes, 
riding  on  baggage-cars,  and  directed  bag- 
Liage-mcn  to  rigidly  enforce  the  rule.  As 
plaintiff's  evidence  tended  to  show,  defend- 
ant's baggage-man  ordered  plaintiff  off 
while  the  car  was  in  motion.  A  pile  of 
wood  was  near  the  track.  Plaintiff  replied 
that  he  could  not  get  off  because  of  the  wood, 
whereupon  the  baggage-master  kicked 
him  off;  he  fell  against  the  wood  and  then 
under  the  cars,  and  was  injured.  In  an 
action  to  recover  damages— //fA/,  that  the 
fact  that  plaintiff  was  a  trespasser  was  not  a 

•  See  also  post,  307,  308,  315,  326, 

and  Assault,  Civil  Action  for,  11. 


defense,  and  that  the  evidence  was  sufficient 
to  authorize  the  submission  of  defendant's 
liability  to  a  jury.  Rounds  v.  Delaware,  L. 
(S^•  W.  R.  Co.,  64  A'.  Y.  129,  21  Am.  Rep. 
597 ;  a  firming  3  Huii  329,  ^  T.  &^  C.  47  S-— 
Nut  F(>'  i.<nvpu  in  Deans  t/.  Wilmington  & 
W.  R.  ,  ..7  i  ■ .  Car.  686.— See  also  Rorter 
V.  Chicago,  R.  I.  &^  P.  R.  Co.,  41  Iowa  358. 

5.  Analogous  Rules  Relating  to  Stage- 
coach Companies. 

07.  Obli{>:atioii     to     receive    anil 

carry.*  —The  pnjprictors  of  a  stage-coach, 
wlio  hold  themselves  out  as  common  car- 
riers of  passengers,  are  bound  to  receive  all 
who  require  a  passage,  so  long  as  they  have 
room,  and  there  is  no  legal  excuse  for  a  re- 
fusal. And  it  is  not  a  lawful  excuse  that 
they  run  their  coach  in  connection  with  an- 
other coach,  which  extends  the  line  to  a 
certain  place,  and  have  agreed  with  the 
proprietor  of  such  other  coach  not  to 
receive  passengers  who  come  from  that 
place  on  certain  days,  unless  they  come  in 
his  coach.  Bennett  v.  Button,  \o  N.  H.  481. 
—Applied  in  Denver  &  N.  O.  R.  Co.  v. 
Atchison,  T.  &  S.  F.  R.  Co.,  ij  Fed.  Rep. 
650.  Followed  in  Moses  v.  Boston  &  M. 
R.  Co.,  24  N.  H.  71. 

08.  Degree  of  care  deiiiaiKlecl.f— 
Carriers  of  passengers  3 re  held  to  the  exer- 
cise of  the  highest  degree  of  care  and  skill 
to  preserve  the  safety  of  passengers  and 
prevent  accidents  and  injuries,  and  such 
rule  applies  to  the  proprietors  of  hacks 
and  stage-coaches  equally  with  other  car- 
riers. Bonce  v.  Dubuque  St.  R.  Co.,  53  Iowa 
278,  5  iV.  W.  Rep.  177.— Quoting  Frink  v. 
Coe,  4  Greene  (Iowa)  555;  Sales  v.  Western 
Stage  Co.,  4  Iowa  547. 

Carriers  of  passengers  by  stages  are  liable 
for  injuries  resulting  from  the  slightest  neg- 
ligence on  the  part  of  the  driver  or  proprie- 
tor of  the  stage ;  and  they  are  bound  to  use 
tiie  utmost  care  and  diligence  of  cautious 
persons  to  prevent  injury  to  the  passen- 
gers. Farish  v.  Reigle,  11  Graft.  (Fa.) 
697-— Quoting  Jackson  v.  Tollett,  2  Stark. 
37,  3  E.  C.  L.  307. — Maury  v.  Talmadge,  2 
McLean  {U.  S.)  157.  Gallagher  v.  Bowie, 
66  Tex.  265. 

It  is  the  duty  of  the  carriers  of  passengers, 
as  far  as  they  are  capable  by  human  care 
and  foresight,  to  carry  safely  those  whom 


*  See  also /oj/,  1  GO- 11 8. 
t  See  also /Of/,  137-100. 
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they  take  into  their  coaciies,  and  they  are 
responsible  for  any — even  the  sliglilest — 
neglect ;  and  when  tlie  passenger  sutlers 
injury  by  tiie  breaking  down  or  overturning 
of  the  coach,  the  presumption, //-//«<» /<»^/>, 
is  tliat  it  was  occasioned  by  some  negligence 
of  the  carrier,  and  the  onus  probandi  is 
upon  him  to  establish  tiiat  there  has  been 
on  his  part  no  negligence  whatever,  and 
that  the  injury  has  been  occasioned  by  in- 
evitable casualty,  or  by  some  cause  which 
human  care  and  foresight  could  not  pre- 
vent.   Lemon  v.  C/uinslor,  68  AIo,  340. 

)>1).  Duty  to  i>rovi(lc  i;oo(l  coaches, 
liurucMMf  etc.* — Carriers  of  passengers  by 
stages  are  bound  to  provide  not  only  good 
coaches,  harness,  etc.,  of  the  kind  used  on 
their  line,  but  they  are  bound  to  provide 
such  as  will  best  secure  the  safety  of  the 
passengers.  Farish  v.  Reigle,  11  Gratt. 
\Va.)  697.— Reviewing  Ingalls  v.  Bills,  9 
Mete.  (Mass.)  i.—Peck  v.  Neil,  3  McLean 
(I/.  5.)  22. 

And  they  are  answerable  to  a  passenger 
for  an  injury  which  happens  by  reason  of 
any  defect  in  a  coach,  which  might  have 
been  discovered  by  the  most  careful  and 
thorough  examination,  but  not  for  an  in- 
jury which  happens  by  reason  of  a  hidden 
defect  which  could  not,  upon  such  exami- 
nation, have  been  discovered.  Ingalls  v. 
Bills,  9  Mete.  (Mass.)  i.— Distinguishing 
Sharp?/.  Grey,  9  Bing.  457.— Distinguished 
IN  Hegeman  v.  Western  R.  Corp.,  13  N.  Y.  9. 
Reviewed  in  Farish  v.  Reigle,  11  Gratt. 
(Va.)697. 

100.  Liability  for  driver's  negli- 
gence.f — A  stage  proprietor  is  responsible 
for  the  skill  and  prudence  of  his  drivers. 
/'eek  V.  Neil,  3  Me  Lean  (U.  S.)  22.— Fol- 
lowed in  Peck  V.  Neil,  3  McLean  (U.  S.)  26. 

It  is  the  duty  of  a  stage  proprietor  to  em- 
ploy a  competent  driver,  and  he  is  liable  for 
injuries  occasioned  by  the  negligence  of  the 
driver.     Gallagher  v.  Bowie,  66  Tex.  265. 

If  the  stage-drivers  are  guilty  of  negli- 
gence by  which  an  injury  is  done  to  an- 
other, their  employers  are  responsible. 
Johnson  v.  Small,  5  B.  Mon.  (fCy.)  25. 

Although  the  accident  may  have  occurred 
through  the  recklessness  of  the  driver  of 
another  stage,  who  may  be  liable,  and  also 
his  employers,  yet  if  the  driver  of  the  stage 
to  which  the  accident  occurred  be  in  any 

•  See  also /»tf J/,  180-196. 
t  See  also  post,  129-132. 


respect  wanting  in  the  exercise  of  skill  and 
prudence,  his  principals  arc  liable.  J'eck  v. 
Neil,  I  McLean  {(/.  S.}  22. 

It  is  the  duty  of  a  driver  to  caution  the 
passengers  wlien  he  is  about  to  pass  over  a 
piece  of  road,  bridge,  etc.,  attended  with 
danger.  Maury  v.  Talmadge,  2  McLean  ( U. 
S.)  157. 

The  proprietors  are  responsible  if  the 
coach  is  driven  out  of  the  usual  track  and 
an  injury  is  consequently  done.  Maury  v, 
Talmadge,  2  McLean  (U.  S.)  157. 

Where  the  plaintiff  imputes  the  accident 
to  the  misconduct  of  the  driver,  it  is  in- 
cumbent upon  the  defendant  to  prove  that 
the  driver  possessed  and  exercised  that 
degree  of  skill  which  competent  drivers, 
employed  in  like  business,  usually  possess 
and  ought  to  possess,  in  orfler  to  convey  the 
passenger  with  safety  and  comfort,  and  (hat 
he  exercised  at  the  time  of  the  accident  the 
utmost  prudence  and  caution.  Saltonstall 
V.  Stockton,  I  Taney  {[/.  S.)  11. 

101.  neKliffence.  of  drunken 

driver.— Proprietors  of  stage-coaches  are 
liable  for  any  injury  that  a  passenger  may 
receive  on  account  of  their  negligence  to 
furnish  prudent,  skilful,  and  sober  drivers. 
Scha/er  v.  Gilmer,  13  Nev.  330. 

Where  a  stage-coach  was  so  carelessly 
driven  by  a  drunken  driver  that  he  cap- 
sized the  coach  and  greatly  injured  a  female 
passenger,  causing  her  to  miscarry,  the  car- 
rier is  liable  for  all  the  immediate  results,. 
and  he  cannot  complain  that  such  passen- 
ger was  not  in  a  condition  to  lu've  a  stage 
upset.  Sawyer  v.  Dulany,  30  Tex.  479. — 
Reviewed  in  Shenandoah  Valley  R.  Qo.v. 
Moose,  83  Va.  827. 

IOI2.  Upsettiiiff  ofcoaeli.— (I)  Gener- 
ally.— Though  a  proprietor  of  a  coach  may 
show  that  it  was  reasonably  strong,  with 
suitable  hiirness,  trappings,  and  equipments 
of  sufficient  strength,  and  properly  made, 
and  that  the  driver  was  careful,  of  reason- 
able skill  and  good  habits,  witli  steady 
horses  not  likely  to  endanger  the  safety  of 
passengers ;  yet,  if  the  upsetting  of  the 
coach  is  caused  by  the  running  off  of  the 
horses,  which  might  have  been  prevented 
if  the  utmost  care  and  diligence  of  very 
cautious  persons  had  been  exercised,  the 
proprietors  of  the  coach  are  liable  for  the 
injuries  sustained  by  a  passenger.  Farish 
v.  Reigle,  1 1  Gratt.  (  Va)  697. 

If  the  coach  is  upset  by  the  running  off 
of  the  horses,  and  if  they  ran  off  not  be- 
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raiisc  they  were  accidentally  fiiHlitcnetl, but 
Ijccause  the  blocks  vvuie  out  of  the  brake, 
causing  the  sia(<;c  to  run  upon  them,  and  if 
the  running  off  of  the  horses  mij^lit  have 
been  prevented  if  the  horses  had  been 
properly  harnessed,  or  if  the  utmost  care 
and  diligence  of  a  cautious  person  had  been 
used  to  secure  the  blocks  in  the  brake,  the 
j)roprietors  are  liable.  Parish  v,  Keij^le,  ii 
Gratt.  ( Va.)  697. 

(2)  Presumption  of  neglif^ence.*~Vlhcvc  a 
passenger  is  injured  by  the  upsetting  of  a 
coach,  the  presumption  is  that  it  occurred 
by  the  negligence  of  the  driver;  and  the 
burden  of  proof  is  on  the  proprietors  of  the 
coach  to  show  that  there  was  no  negligence 
whatsoever.  Parish  v.  Keigle,  1 1  Gratt. 
( Va:)  697.  Stokes  V.  Saltonstall,  13  Pet.(U. 
S.)  181. — Approved  in  Louisville  &  N.  R, 
Co.  V.  Northington,  91  Tenn.  56.  Distin- 
guished IN  Pennsylvania  Ft.  Co. 7/.  MacKin- 
ney,  37  Am.  &  Eng.  R.  Cas.  153,  124  Pa. 
St.  462.  Reviewed  in  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Walton,  3  N.  Mex.  319. 

103.  in   coiiHcqiicnco   of  too 

iiiiich  ba{;gai{;o  on  top.— If  a  coach  is 
upset  in  consequence  of  having  too  much 
baggage  on  the  top,  the  proprietors  are  liable 
for  any  injury  sustained  by  a  passenger  by 
such  upsetting  of  the  coach.  Parish  v. 
Rcigle,  II  Gratt.  {Va.)  697. 

104.  Injury  cniLStMl  by  iiiiuHually 
cold  weather. — If  the  driver  of  the  coach 
was  fully  competent  the  owner  is  not  liable 
if  the  accident  was  due  to  the  driver  becom- 
ing chilled  by  unusually  cold  weather. 
StoJtes  v.  Saltonstall,  13  Pit.  {U.  S.)  181.— 
Distinguished  in  Chicago,  B.  &Q.  R.  Co. 
V.  Hazzard,  26  111.  373.  Quoted  in  Phila- 
delphia, W.  &  B.  R.  Co.  V.  Anderson,  72 
Md.  519.  Reviewed  in  Maury  v.  Tal- 
madge,  2  McLean  (U.  S.)  157. 

105.  lleeovery  over  I>y  coach  pro- 
prietor a^aiuHt  road  company.— 
Where  passengers  injured  by  the  upsetting 
of  acoach  have  recovered  against  the  propri- 
etors, the  damages  assessed  in  such  action 
cannot  be  recovered  by  the  coach  proprie- 
tors from  the  road  company,  for  failing  to 
keep  the  road  in  repair,  which,  in  some  de- 
gree, occasioned  the  accident ;  but  a  recov- 
ery may  be  had  for  the  injury  done  to  the 
coach.  Talmadge  v.  Zanesville  &*  M.  R. 
Co.,  II  Ohio  197.— Reviewed  in  Chicago 
W.  D,  R.  Co.  V.  Rend,  6  111.  App.  243. 

*  See  also /w/,  686. 


II.  DUTIES  AND  LIABILITIES  07  CABBIES; 
NEOLIOENCE.* 

I .  Obligation  to  Receive  and  Carry. ^ 

100.  Generally.  —  (1)  xXature  of  the 
obligation. — The  undertaking  of  a  common 
carrier  of  passengers  is  to  carry  the  latter 
without  fault  or  negligence.  Leslie  v.  Wa- 
bash, St.  L.  «S-  /'.  R.  Co.,  26  ^lin.  iS-  Png.  R. 
Cas.  229,  88  Afo.  50. 

The  obligation  of  a  carrier  for  the  safe 
transportation  of  a  passenger  is  one  aris- 
ing from  contract  imposing  duties  grow- 
ing out  of  the  relation  between  the  parties 
involving  trust  and  confidence,  and  requir- 
ing the  utmost  care.  Baltimore  &*  O.  R.  Co. 
v.  lUeinig,  25  Md.  378. 

Railroads,  as  public  highways,  created  for 
public  use  and  subject  to  state  jurisdiction, 
are  handed  over  exclusively  to  corporate 
management  and  control,  because  it  is  for 
the  best  interests  of  the  public  that  their 
functions  should  be  performed  for  the  state, 
as  public  trusts  by  corporate  bodies  ;  and  the 
acceptance  of  such  trusts  on  the  part  of  the 
corporation  makes  it  the  agency  of  the  state, 
whereby  it  contracts  to  accept  the  duty  of 
carrying  all  persons  and  property,  within 
the  scope  of  its  charter,  as  a  public  trust. 
The  exclusive  enjoyment  of  use  to  the 
corporation  imposes  the  corporate  duty  to 
furnish  every  requisite  facility  for  carrying 
passengers  and  freight,  and  to  carry  both  in 
such  manner  and  at  such  times  as  the  public 
needs  may  require.  People  v.  Xeiv  York  C. 
>S-  //.  R.  R.  Co.,g  Am.  <S-  Kng.  R.  Cas.  i.  28 
Hun  {N.  V.)  543,  3  Civ.  Pro.  11,  2  McCar. 
345  ;  reversing  2  Civ.  Pro.  82. — Quo  IINC. 
Olcott  7A  Supervisors  of  Fond  dn  Lac 
County,  16  Wall.  (U.  S.)  678.  Reviewing 
Bloodgood  V.  Mohawk  &  H.  R.  R.  Co.,  18 
Wend.  (N.  Y.)  9. 

(2) as  affected  by  statutes. — The  pro- 
vision in  the  Maine  art  of  1857,  cli.  122, 
chartering  the  Portland  &  Oxford  Central 
R.  Co.,  to  the  effect  that  "the  corporation 
shall  be  obliged   to   receive  at    all    proper 

*  Obligations  and  liabilities  of  carriers  of  pas- 
sengers, st-e  note.  7  L.  R.  A.  687. 

Duty  that  company  owes  to  passengers,  see 
note,  II  L.  R.  A.  720. 

Li.ibllity  for  injury  to  passengers,  see  note,  i 
Am.  St.  Rkp.  200. 

Rights  of  a  passenger  upon  a  "limited"  train, 
see  note,  26  Am.  &  Eng.  R.  Cas.  505. 

f  See  also  ante,  07. 

Compulsory  duty  of  common  carrier  to  serve 
public,  see  note,  15  L.  R.  A.  321. 
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times and  places,  und  cuiivcy  persons  atui 
articles,"  means  that  the  times  and  places 
mentioned  shall  be  reasonable  and  consist- 
ent wiiii,  and  in  aid  of  the  rights  of  tlic 
public  in  the  use  of  the  road  ;  and  whether 
such  times  and  places  are  of  this  descrip- 
tion must  be  ultimately  determined  by  the 
courts,  and  not  by  the  directors  of  the  com- 
pany. Kiiilrodil  Com'ts  v.  Portland  &•  O. 
C.  A'.  Co.,  03  A/i:  269. 

U.  S.  Rev.  St.  Jiji  4464-4466,  respecting 
the  number  of  passengers  that  may  lawfully 
be  carried  by  a  jjasscnger  steamer,  have  no 
application  to  a  feny-boat,  thouyh  tem- 
porarily employed  as  an  excursion  boat. 
Scfnurrin  v.  North  Pac.  C.  A'.  Co.,  13  Sawy. 
(U.S.)  S07. 

(3)  Sufficiency  of  performance. — Where  a 
company  answers  showing;  that  it  runs  a 
daily  passenger  train  each  way  over  a  road 
which  cannot,  with  proper  management,  be 
made  to  keep  up  repairs  and  pay  running 
expenses,  it  is  a  suthcient  defense  to  an 
application  for  a  mandamus.  Ohio  &*  M. 
K.  Co.  V.  People  ex  rel.,  30  Am.  i^JSnif.  A'. 
Cas.  509,  120  ///.  200,  II  N.  E.  Kep.  347,  9 
West.  Rep.  167. 

(4)  On  special  trains. — A  company  is  not 
bound  to  receive  or  transport  passengers 
on  special  trains  running  for  the  particular 
purposes  of  the  road,  and  not  for  the  con- 
venience of  the  traveling  public ;  but  it  is 
its  privilege  to  do  so,  and  if  it  receives  a 
person  on  such  train  for  the  purpose  of 
being  transported  from  one  place  to  another 
it  assumes  toward  him  the  same  duties  as 
if  he  had  been  a  passenger  traveling  on  the 
same  train  on  its  regular  trips,  and  the  pas- 
senger in  such  case  assumes  no  risks  other 
than  on  a  regular  trip,  except  such  as  are 
necessarily  incident  to  the  character  of  the 
train  and  the  purposes  for  which  it  is  being 
run.  Wagner  v.  Missouri  Pac.  Ji.  Co.,  97 
Mo.  512,  3Z.  A\  A.  156,  10  S.  W.  Rep.  486. 
—Applied  in  Buck  v.  People's  St.  R..  E.  L. 
&  P.  Co.,  46  Mo.  App.  555. 

107.  OI)li(;ati<>iis  nrisiii{;  by  impli- 
cation of  law.  —  A  carrier  by  its  accept- 
ance of  a  passenger  as  a  passenger,  comes 
under  an  obligation  to  take  due  and  reason- 
able care  for  his  safe  carriage,  which  obli- 
gation arises  by  implication  of  law  and  in- 
dependent of  contract,  so  that  it  may  exist 
although  the  contract  of  carriage  is  illegal, 
or  there  is  no  express  contract  of  carriage. 
New  York,  L.  E.  &*  W.  R.  Co.  v.  Ball,  53 
N.  f.  L.  283.  21  Atl.  Rep.  1052. 


The  duty  of  common  carriers  with  respect 
to  the  trans|)ortati()n  of  persons  or  projierty 
is  a  duty  indcpendL'Ut  of  contract,  arising 
by  implication  of  law  from  the  fact  that 
persons  or  pro|)erty  are  received  in  the 
course  of  the  business  of  such  employments. 
Delaware,  L.  &*  W.  R.  Co.  v.  Trautwein, 
41  /////.  iS-  Eiig.  R.  Cas.  187,  52  N.f.  L.  169, 
7  L.  R.  A.  435,  19  Atl.  Rep.  178.— Quoting 
Austin  V.  Great  \Vi;stern  K.  Co.,  2y.  H.  44:. 

The  duty  <.f  exercising  extreme  care  in 
the  operation  of  a  passenger  train  on  a  rail- 
way results  not  alone  from  the  contract  of 
carriage,  express  or  implied.  It  arises  also 
from  the  hazardous  character  of  the  busi- 
ness and  the  fact  that  human  life  is  imper- 
iled by  it.  Galveston  C.  R.  Co.  v.  Hewitt, 
67  Tex.  473,  3  S.  W.  Rep.  705. 

The  duty  imposed  by  law  upon  the  car- 
rier of  passengers  to  carry  them  safely,  as 
far  as  human  skill  and  foresight  can  go,  ex- 
ists independently  of  contract.  Foranegli- 
gent  injury  to  a  passenger  an  action  lies 
against  the  carrier,  although  there  be  no 
contract  and  the  service  he  is  rendering  is 
gratuitous;  and  whether  the  acti(m  is 
brought  upon  contract  or  Ixom  failure  to 
perform  the  duty,  the  liability  is  the  same. 
Carroll  v.  Staten  Island  R.  Co.,  58  A'.  1'. 
126,  7  Am.  Ry.  Rep.  25.  9  /////.  Ry.  Rep.  486; 
affirming  65  Rarb.  32. —  FoLLOWKD  IN 
Webber  v.  Herkimer  &  M.  St.  R.  Co.,  34 
Am.  &  Eng.  R.  Cas.  580,  109  N.  Y.  -?'  i  '"' 
N.  E.  Rep.  358,  15  N.  Y.  S.  M.  262 

108.  What   inii'Hons    •     •-      ><»  t-ar- 

rlcd,  Br<!ii«»'all.v. — Evi  1  m  prima 

facie  entitled  to   becom  .issenger  on  a 

railway  train.     Norfolk  W.  R.    <^o,    v. 

Galliher,  89  Va.  639. 

The  law  requires  the  carrier  to  i  .msport 
with  impartiality  and  safety  all  those  who 
offer.  Winnegarv.  Central  Pass.  R.  Co.,  34 
Am.  <S«»  Eng.  R.  Cas.  462,  8$  Ay.  547,  4  S, 
W.  Rep.  237. 

The  law  requires  carriers  of  passengers 
to  take  and  carry  every  cme  who  desires  to 
go,  provided  they  have  the  room  and  there 
be  no  objection  on  account  of  the  condi- 
tion, habits,  character,  deportment,  or  pur- 
pose of  the  passenger.  Chicago  &^  A.  R. 
Co.  V.  Pillsbury,  (III.)  8  N.  E.  Rep.  803. 

A  common  carrier  of  passengers  is  one 
who  undertakes  for  hire  to  carry  all  persons 
indifferently  who  may  apply  for  passage,  so 
long  as  there  is  room  and  there  is  no  legal 
excuse  for  refusing.  Gillingham  v.  Ohio 
River  R.  Co.,  51   Am.  &*  Eng.  R.  Cas.  222, 
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35  JF.  l/a.   588,  14  L.  A".  ./.   7y8,  14  5.  A". 
AV/.  243. 

A  company  as  a  carrier  of  iiasscii^crs  is 
bound,  when  iiiji  overcrowded,  to  t,ike  all 
proper  persons  wlio  may  apply  for  transiior- 
lation  (jver  its  line  on  tiieir  com|>iyiiij4  with 
all  reas<jnaijle  rules.  Thurston  v.  Union 
Vac.  a:  Co.,  4  JJ/U.  (C/.  ^.)  J-:'- 

Every  railroad  ehariered  and  constructed 
under  tiie  Caliioriiia  j,'eneral  railroad  act  of 
1861  is  a  common  carrier  and  must  convey 
all  passen^jers  and  freights  ollered.  Contra 
Costa  C.  M.  A".  Co.  v.  Moss,  23  Cat.  323.— 
yuori'.i)  IN  Colorado  Eastern  K.  Co.  v. 
Union  I'ac.  K.  Co.,  44  Am.  &  Eng.  K.  Cas. 
10,  41  Fed.  Kcp.  293. 

A  carrier  of  passengers  is  bound,  unless 
there  are  reasonable  grounds  for  refusal,  to 
take  all  persons  who  apply  for  passage  and 
their  baggage,  not  exceeding  the  number  of 
pounds  prescribed  by  the  rules  of  the  com- 
pany, and  to  take  the  same  when  ollered 
for  transportati(jn  by  the  accompanying 
|)assenger.  U'aliiron  v.  C/ii'cai^o  i^  N.  IV. 
A'.  Co.,  I  /JaL  351,  1  Ua/i:  T.  336,  46  ^V.  IV. 
Kef>.  456. 

Such  company  is  responsible,  when  duly 
delivered  and  accepted,  for  the  safe  convey- 
ance and  delivery  of  such  baggage  and 
packages  to  and  at  the  point  for  which  they 
are  destined,  unless  prevented  by  an  act  of 
the  public  enemy,  by  act  of  law,  or  by  an 
irresistible  suiierhuman  cause.  \Valdron\. 
C/u'ca^ro  (Sr*  A'.  II'.  A'.  Co.,  1  /Mi:  351,  i  JJai: 
T.  336,  46  A'.  \V.  Rep.  456.— Kkvikwino 
Camden  &  A.  K.  Co.  v.  IJelknap,  21  Wend. 
(N.  Y.)  354. 

10!>.  i*i>i's<Mis  who  pay  fare  and 
conduct  lliciii.sclvcs  properly. — Asa 
common  carrier  it  is  the  clear  duty  of  a  rail- 
road comp.my  to  receive  all  passengers  who 
are  ready  to  pay  the  usual  fare  anil  to  com- 
ply with  the  reasonable  regulations  of  the 
company,     ^talc  v.  Clumin,  7  Iowa  204. 

Those  who  undertake  the  business  of  car- 
rying persons  arc  regarded  by  law  as  in  the 
public  service,  and  they  cannot  refuse  to 
take  any  one  of  good  character  who  con- 
ducts himself  properly  and  pays  the  usual 
fare  (provided  there  is  room  for  him).  The 
right  to  be  carried  does  not  grow  out  of  a 
contract  with  the  carrier,  but  is  a  right 
secured  by  law.  Saltonstall  v.  Stockton,  i 
Taney  (U.S.)  11. 

The  privilege  of  making  a  railroad  and 
taking  tolls  thereon,  when  granted  to  an 
individual   or  a  company,  is  a    franchise. 


The  public  have  un  interest  in  the  use  of 
the  rotid,  and  the  owners  of  the  franchise 
are  liable  lu  respond  in  damages  if  they  re- 
fuse to  transport  an  individual  or  his  pro|i- 
urty  upon  such  road,  wiiliout  any  reasonable 
excuse,  upon  being  paid  the  usual  rate  of 
fare,  lieekman  v.  Saratoga  ^s*  S.  R.  Co.,  3 
J'ai^ei^W  V.)  45.~Ai'ri<uviiU  IN  Slaltcn  v. 
Dos  Moines  Valley  K.  Co.,  2y  Iowa  146. 
yuuTiiU  IN  Uibson  V.  Mason,  5  Nev.  283; 
Davis  V.  Mayor,  etc.,  of  N.  Y.,  14  N.  Y.  506. 

110.  PcrNontt  who  arc  ill.  —  I'ersons 
who  are  ill  have  a  rigiit  to  enter  and  travel 
in  the  cars,  and  as  a  common  carrier  of  pas- 
sengers the  company  has  no  right  to  pre- 
vent them;  but  the  increased  risk  arising 
from  conditions  of  healtli,  atlecting  their 
litness  to  travel,  certainly  where  such  condi- 
tions are  unknown  to  the  carrier,  must  be 
assumed  by  the  passenger.  Pullman  Palace 
Car  Co.  V.  Barker,  4  Colo.  344. 

111.  Noii-iiiiioii  laborer.— A  com- 
pany is  not  justilied  in  refusing  to  receive  a 
person  as  a  passenger  in  its  conveyance 
simply  because  that  person's  exercise  of  his 
legal  rights  (being,  for  instance,  a  non-union 
liiborer)  has  become  ollensive  to  his  unrea- 
sonable neighbors  and  provokes  from  such 
neighbors  unreasonable  demonstrations  of 
hostility  against  his  person.  C/titat^o  &*  ^l. 
A'.  Co.  V.  rUlshury,  {III.)  8  A'.  K.  Rep.  803. 

112.  What  persons  may  be  refused 
transportation,  Kenenilly.*— A  com- 
pany as  a  common  carrier  is  not  bound  to 
carry  all  persons  at  all  times,  or  it  might  be 
utterly  unable  to  protect  itself  from  ruin. 
It  would  not  be  obliged  to  carry  one  whose 
ostensible  business  might  be  to  injure  the 
line;  one  fleeing  from  justice;  one  going 
upon  the  train  to  assault  a  passenger, 
commit  larceny  or  robbery,  or  for  interfer- 
ing with  the  proper  regulations  of  the  com- 
pany, or  for  gambling  in  any  form,  or  com- 
mitting any  crime;  nor  is  it  bound  to  carry 
persons  infected  with  contagious  diseases,  to 
the  danger  of  other  passengers.  But  if  such 
objectionable  character  has  bought  a  ticket 
the  amount  paid   should   be  paid  back  or 


*  What  persons  company  can  refuse  to  admit 
to  its  fains,  see  note,  26  Am.  &  Eng.  R.  Cas. 
248. 

Company  not  bound  to  afford  accommodations 
to  improper  persons,  see  note,  13  Am.  &  Eng. 
R.  Cas.  48. 

Rio;ht  of  company  to  exclude  passengers  be- 
cause of  apprehended  danger,  see  note,  87  Am. 
Dec.  716, 
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tendered  befure  he  is  expelled.     Thurston 
V.  Union  J'ac.  A".  Co.,  4  Ui/l.  {U.  S.)  321. 

A  carrier  may  exclude  a  person  who 
wishes  10  travel  fur  the  purpose  of  suhciting 
business  in  conflict  or  competition  with 
that  in  which  the  carrier  is  engaged,  and 
may  refuse  transportation  to  such  person, 
though  he  is  willmg  to  pay  the  regular  fare. 
Barney  v.  Oyster  Bay  &■*  H.  Steamboat  Co., 
67  N.  Y.  301 ;  affirming  2  T.  &*  C.  59S. 

113.  Oisubletl  iicrsous  without 
uttcudauts.'*'— A  company  is  not  bound 
to  accept  as  a  passenger  on  its  cars,  with- 
out an  assistant,  one  who,  because  of  physi- 
cal and  mental  disability,  is  unable  to  take 
care  of  himself ;  but  if  it  voluntarily  accepts 
such  a  person  as  a  passenger,  without  an 
assistant,  rendering  it  necessary  that  special 
care  be  taken,  the  company  is  negligent  if 
such  care  and  assistance  is  not  given. 
Croom  V.  Chicago,  M.  &»  St.  P.  R.  Co.,  53 
Minn.  296.  53  N.  W.  Rep.  1 128. 

114.  Iiisauo  pcrsons.f— A  carrier  is 
not  obliged,  as  a  matter  of  law,  to  receive 
as  a  passenger  an  insane  person,  or  one 
whose  physical  or  mental  condition  is  such 
that  his  presence  upon  the  vehicle  may 
cause  injury  or  substantial  discomfort  to 
the  other  passengers;  and  such  insane  per- 
son may  be  refused,  where  he  is  known  to 
be  insane,  though  at  the  time  of  offering  to 
become  a  passenger  he  is  apparently  harm- 
less and  conducts  himself  in  no  way  differ- 
ently from  other  persons.  Meyer  v.  St. 
Louis,  I.  M.  <S-  S.  R.  Co.,  58  Am.  <S-  Eng. 
R.  Cas.  Ill,  54  Fed.  Rep.  1 16.  10  U.S.  A  pp. 
677,  4  C.  C  A.  221.— Following  Putnam  v. 
Hroiidway  &  S.  A.  R.  Co..  55  N.  Y.  108; 
Pearson  v.  Duane,  4  Wall.  (U.  S.)  605. — 
Pearson  v.  Duane,  4  Wall.  ( U.  S.)  605. 

115.  Intoxicated  persons.^:  —  The 
fact  that  a  man  is  intoxicated  does  not  alone 
deprive  him  of  the  right  to  ride  upon  a 
railroad  car;  nor  does  it  free  the  company 
from  its  duty  to  render  to  him,  as  a  passen- 
ger, due  care.  Milliman  v.  New  York  C. 
&^  H.  R.  R.  Co.,  66  A^.  Y.  642 ;  ffirming  4 
Hun  409,6  7'.(S-  C.  585.— Explaining  Put- 
nam V.  Broadway  &  S.  A.  R.  Co.,  55  N.  Y. 
108. 

A  common  carrirr  is  not  obliged  as  a 

*  See  also  post,  145. 

{See  also  post,  1 40. 
See  also  ante.  37,101 ;  post,  147,  312, 
353,  400,  434. 

Expulsion  of  intoxicated  passengers,  see  note, 
31  Am.  &  Eng.  R.  Cas.  428. 


matter  of  law  to  receive  as  a  passenger  an 
insane  or  drunken  person,  or  one  whose 
pliysical  or  mental  condition  is  such  that  his 
presence  may  cause  injury  or  subsequent 
discomfort  to  the  t.aher  passengers;  and  the 
carrier  may  exclude  any  one  whose  condi- 
tion is  such  that  a  possibility  of  danger  may 
be  thrown  'ipon  the  other  passengers  if  he 
is  admitted  as  a  passenger.  Meyer  v.  St. 
Louis,  I.  M.  .S-  S.  R.  Co.,  58  Am.  &*  Eng.R. 
Cas.  Ill,  54  Fed.  Rep.  116,  10  U.  S.  App. 
fyjT,  4  C.  C.  A.  221.  See  also  Pearson  v. 
Duane,  4  Wall.  {U.  S.)  605. 

A  company  may  refuse  to  receive  and 
carry  as  a  passenger  any  person  who  is  so 
intoxicated  as  to  be  disgusting,  offensive, 
disagreeable,  or  annoying,  as  long  as  he 
continues  in  that  condition,  though  he  may 
have  purchased  a  ticket  entitling  him  to 
passage.  Pittsburgh,  C.  &•  St.  L.  R,  Co.  v. 
Vandyne,  S7  Ind.  576,  18  Am.  Ry.  Rep.  454. 

Slight  intoxication,  such  as  would  not 
seriously  aftect  the  conduct  of  the  passen- 
ger, will  not  justify  a  company  in  refusing 
to  receive  and  carry  him.  Pittsburgh,  C.  &• 
St.  L.  R.  Co.  V.  Vandyne,  57  Ind.  576,  18 
Ami.  Ry.  Rep.  454. 

IIG.  Persons  seeking:  transporta- 
tion on  iVci{;lit  trains.'*' — A  company 
may  use  separate  trains  for  freight  and  for 
passengers,  and  may  exclude  freight  from 
one  and  passengers  from  the  other.  White- 
head V.  St.  Louis,  /.  M.  <&*  S.  R.  Co.,  39  Am. 
&»  Eng.  A'.  Cas.  410,  99  Mo.  263,  1 1  i". 
W.  Rep.  751.— Approving  Cleveland,  C.  & 
C.  R.  Co.  V.  Bartram,  11  Ohio  St.  459; 
Dunn  7/.  Grand  Trunk  R.  Co.,  58  Me.  187. 

A  company  iias  the  right  to  make  a  rule 
that  no  one  shall  be  carried  as  a  passenger 
on  its  freight  trains.  But  when  it  is  in  the 
habit  of  so  carrying  passengers  and  had  its 
regular  hour  for  departure  pasted  at  the  sta- 
tion, it  will  not  be  justified  in  refusing  to 
carry  a  passenger  from  such  station  or  put- 
ting him  off  such  train.  Illinois  C.  R.  Co. 
V.  Johnson,  67  ///.  312.— Following  Chi- 
cago &  A.  R.  Co.  7'.  Flagg,43  III.  364.— Rec- 
onciled IN  Jones  7>.  Wabash,  St.  L.  &  P. 
R.  Co.,  17  Mo.  App.  158. 

117.  ICule  wlierc  an  unusual  num- 
ber of  paHseng:ers  seek  transporta- 
tion.— A  company  is  not  bound  under  all 
circumstances  to  furnish  a  sufficient  number 
of  cars  to  accommodate  all  with  seats  who 


•See  also  ante.  3,  43-40, 8 1 ;  post,  286- 
207. 
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may  apply  for  transportation.  Unforeseen 
emergencies  may  often  arise  where  the  per- 
formance of  such  duty  would  involve  an 
impossibility.  Such  carriers  are  only  re- 
quired to  furnish  suitable  sitting  accommo- 
dations for  the  ordinary  amount  of  travel,  or 
for  an  extraordinary  number  upon  reason- 
able notice.  Chicago  <S^  A'.  W.  R.  Co.  v. 
Carroll,  5  ///.  App.  201. 

A  company  is  pot  bound  to  receive  an 
unusual  numucr  of  passengers  beyond  the 
number  it  might  reasonably  be  required  to 
provide  for ;  but  if  it  does  receive  them, 
witliout  condition  or  notice  of  its  inability 
to  provide  for  their  safety,  it  assumes  all 
the  obligations  usually  incumbent  upon  a 
carrier.  Evansvt'lle  &•  C,  R.  Co.v.  Duncan, 
28  Ind.  441. 

It  is  the  duty  of  a  carrier  to  provide  suffi- 
cient means  of  transportation  for  all  freight 
and  passengers  which  its  business  naturally 
brings  to  it,  and  an  unusual  occasion  by 
which  a  greater  demand  upon  it  is  tempo- 
rarily made  will  not  relieve  it  of  the  obliga- 
tion if,  by  the  use  of  reasonable  foresight,  it 
could  have  been  provided  for.  Purcell  v. 
Richmond  &•  D.  R.  Co.,  47  Am.  Sf  Ettg.  R. 
Cas.  457,  108  A'.  Car.  414,  12  S.  E.  Rep.  954, 
956.— Quoting  Branch  v.  Wilmington  & 
W.  R.  Co.,  77  N-  Car.  347. 

Wlien  an  unusual  and  extraordinary  de- 
mand for  transportation  occurs,  the  carrier 
should  be  held  only  to  such  diligence  as 
may  be  reasonably  exercised  under  the  cir- 
cumstances. In  determining  what  is  rea- 
sonable diligence  it  is  proper  to  consider 
the  notice  given  to  the  carrier  of  the  prob- 
able requirement,  the  time  in  which  it 
.  might  act,  and  the  means  at  hand,  as  well  as 
other  considerations  involved.  Chicago  Gf 
A.  R.  Co.  V.  Fisher,  31  ///.  App.  36. 

118.  Kciiivdy  for  rcfiistil  to  trails* 
port. — The  wrongful  refusal  or  failure  of  a 
carrier  to  carry  passengers  is  a  tort  for 
which  an  action  will  lie.  Lal-c  Erie  &^  IV. 
R.  Co.  V.  Acres,  28  Am.  &'  Etig.  R.  Cas.  112, 
108  Ind.  548,  9  N.  E.  Rep.  453. 

Common  carriers  owe  a  duty  to  the  pub- 
lic, a  refusal  to  perform  which  will  subject 
them  to  an  action.  Out  of  the  duty  to  carry 
springs  a  license  to  every  person  having  no 
notice  to  keep  off,  to  go  upon  the  cars; 
but  with  such  notice  the  license  is  with- 
drawn, and  whether  rightful  or  wrongful, 
such  right  cannot  be  enforced  vi  et  armis. 
The  remedy  of  a  person  so  agsjrrieved  is  by 
action.    Aorth  Chicago  St.  R.  Co.  v.  Olds, 


40  ///.  App.  421.— Quoting  Chicago,  B.  & 
Q.  R.  Co.  V.  Griffin,  68  III.  499. 

2.  Du/jf  to  Carry  Promptly ;  Delays.* 

111).  Duty  t«>  start  train  at  certain 
time. — A  company  is  not  bound  to  have  a 
train  ready  to  start  at  the  time  at  whicli  a 
passenger  is  led  to  expect  it  when  he  pur- 
chases his  ticket.  Hurst  v.  Great  Western 
R.  Co.,  19  C.  n.  A'.  5".  310,  II  Jur.  N.  S.  730, 
34  L.J.  C.  P.  264, 13  W.  R.  950, 12  L.T.  634. 

12(*  Liability  for  delay,  generally. 
— The  .  ^rty  contracting  for  the  transporta- 
tion of  passengers  is  liable  for  damages 
arising  from  unreasonable  delay  along  the 
route,  occasioned  by  the  fault  or  neglect  of 
those  legitimately  engaged  in  the  line  of 
transportation.  Van  Buskirk  v.  Roberts,  31 
N.  K661. 

In  an  action  to  recover  damages  for  a 
failure  to  carry  the  plaintiff  within  the  ap- 
pointed time  to  the  place  for  which  he  had 
taken  passage,  by  reason  whereof  he  did 
not  perform  his  errand  there,  and  was  de- 
tained at  expense  and  to  the  injury  of  his 
business  at  home,  he  must  produce  some 
evidence  that  if  he  had  arrived  at  the  ap- 
pointed time  he  might  have  done  iiis  errand 
and  would  have  promptly  returned,  or  that 
he  could  not,  with  due  effort,  accomplish 
his  errand  t)y  reason  of  his  delay  in  arriv- 
ing. Nor  can  the  plaintiff,  in  such  action, 
recover  his  expenses  and  the  damages  to  his 
business  during  a  sojourn  of  several  days, 
without  some  proof  as  to  the  time  when  he 
first  ascertained  that  he  could  not  accom- 
plish his  errand  and  might,  therefore,  re- 
turn, lien  son  v.  New  Jersey  R,  &*  T.  Co.,  9 
Bosw.  (M.  K)  412. 

The  fact  that  his  errand  was  to  receive  a 
loan  of  money,  previously  promised  to  him, 
and  that,  not  receiving  it,  he  was  without 
money  for  the  expenses  of  returning  until  he 
received  it  from  home,  is  not  enough  to 
show  a  necessity  for  delaying  his  return  if 
he  made  no  effort  to  borrow,  and  does  not 
show  that  there  was  any  difficulty  in  his 
doing  so.  Benson  v.  Ne^v  Jersey  R.  &•■  T. 
Co..  <)  Hosw.  {N.  Y.)  412. 

121.  Delays  caused  by  floo<;ls.— 
Common  carriers  cannot  be  held  responsible 
for  delays  caused  by  storms  and  tempests, 
without  the  intervention  of  human  agency. 
Compton  V.  Long  Island  R.  Co.,  i  N.  Y.  S.  R. 
554,  41  Nun  642. 

•  See  also  />os/,  025, 642. 
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Where  a  company  has  by  its  advertise- 
ments only  contracted  to  use  due  diligence 
to  have  a  train  reach  a  junction  in  time  to 
catch  a  connecting  train,  and  its  failure  to 
do  so  arises  from  unavoidable  causes 
(floods),  it  is  not  bound  to  forward  a  pas- 
senger by  special  train.  Fitzgerald  v.  Mid- 
land R.  Co.,  34  Z,.  T.^^l. 

122.  Failure  to  observe  published 
sckedule."' — A  company  which  fails  to  run 
a  train  according  to  its  published  schedule, 
unless  prevented  by  some  valid  reason,  is 
liable  to  a  person  sustaining  injury  from  such 
failure  for  the  damages  actually  sustained 
by  him  as  the  direct  and  necessary  result 
thereof,  but  not  for  conjectural  or  unproved 
damages.  Savannah,  S.  dt*  S.  R.  Co.  v. 
Bonaud,  58  Ga.  180. 

A  company  is  liable  to  a  passenger  for 
damages  sustained  in  consequence  of  a  train 
not  running  as  advertised,  although  the 
company  had  given  notice  in  its  time-table 
that  it  would  not  guarantee  the  arrival  or 
departure  of  trains  at  the  time  stated. 
Denton  v.  Great  Northern  R.  Co.,  5  El.  <&» 
Bl.  860,  2/«r.  N.  S.  185,  25  L.J.  Q.  B.  129. 

Where  a  company  issues  an  excursion 
ticket  reading,  "  B.  to  L.  and  back — Excur- 
sion ticket — To  return  by  the  trains  adver- 
tised for  that  purpose  on  any  day  not 
beyond  fourteen  days  after  date  hereof," 
and  advertises  a  morning  and  evening  re- 
turn excursion  train  on  Saturdays,  it  con- 
tracts to  carry  the  passenger  back  to  B.  on 
any  day  within  the  fourteen  days  that  he 
might  choose  and  by  any  of  the  advertised 
trains  that  he  might  select.  If  the  passen- 
ger selects  a  train  which  becomes  so 
crowded  that  he  cannot  find  room  in  it, 
and  the  company  does  not  send  him  by  that 
train,  there  is  a  breach  of  its  contract,  and 
if  it  takes  him  by  second  train  only  a  part 
of  the  way  on  his  return  journey,  without 
previous  notice,  this  is  a  second  breach  and 
the  passenger  may  recover  the  expense  of 
hiring  a  carriage  to  take  him  the  balance  of 
the  way.  Great  Northern  R.  Co.  v.  Haiu- 
croft,  21  L.  J.  Q.  B.  178.  16  /ttr.  196.  And 
see  also  Gordon  v.  Manchester  &*  L.  R.  Co., 
52  N.  H.  596.  Biukmaster  v.  Great  Eastern 
R.  Co.,  23  L.  r.  471,  3  Ry.  &•  C.  T.  Cas. 
xxiv.  Thompson  v.  Midland  R.  Co.,  34  L. 
T.  34.  Woodgate  v.  Great  Western  R.  Co. , 
51  L.T.  826,  33  !V.  R.  428,  49  /.  P-  196. 
Sears  v.  Eastern  R.   Co.,  14  Allen   (Mass.) 

*  Sec  also  Timetables,  3. 


433.  Nelson  v.  Chicago,  M.  <S-  St.  P.  R. 
Co.,  22  Am.  &*  Eng.  R.  Cas.  391,  60  IVis. 
320,  19  A^.  /F.  Rep.  52. 

123.  Failure  to  make  eonuectioii. 
— The  plaintiff  had  taken  a  ticket  at  de- 
fendants' station  in  L.  for  S  ,  via  L.  In 
consequence  of  delay  on  the  journey  plain- 
tiff arrived  at  L.  after  the  ordinary  train 
had  left,  and,  though  traveling  for  pleasure 
only,  he  took  a  special  train  thence  to  S.  In 
an  action  to  recover  the  cost  of  the  special 
train — held:  (1)  that  the  facts  and  docu- 
ments which  formed  the  contract  were  the 
taking  and  granting  of  the  ticket,  the 
ticket,  the  time-table,  and  the  conditions ; 
(2)  that  the  defendants  thereby  contracted 
to  make  every  reasonable  effort  to  insure 
punctuality ;  (3)  that  although  a  delay  of  a 
few  minutes  would  not  be  evidence  of  a 
want  of  reasonable  effort,  yet  a  long  or  un- 
usual delay  was  evidence  calling  upon  the 
company  to  show  that  it  arose  in  spite  of 
such  reasonable  effort,  and  that  there  was 
evidence  that  such  delay  was  the  cause  of 
the  plaintiff's  missing  the  corresponding 
train  at  L.;  (4)  that  the  cost  of  the  special 
train  was  not  recoverable  as  damages. 
Le  Blanche  v.  London  6-  N.  W.  R.  Co.,  L. 
R.  I  C.  P.  D.  286,  45  L.  J.  C.  P.  n.  S2i,  3 
Ry.  &*  C.  T.  Cas.  xxiii. 

The  plaintiff  took  a  ticket  from  B.  to  L., 
by  a  train  which  was  advertised  to  arrive  at 
L.  at  10.10  p.  M,  Between  B.  &  D.  the  train 
was  delayed  by  the  floods,  and  consequently 
failed  to  catch  the  corresponding  train  from 
D.  to  L.  On  arriving  at  D.  the  plaintiff 
found  that  no  other  train  would  go  to  L, 
that  night.  The  plaintiff  claimed  to  re- 
cover damages  from  the  railway  company 
for  breach  of  an  absolute  contract  to  carry 
from  B.  to  L.  on  the  day  when  the  ticket 
was  taken.  Held,  that  the  railway  company 
had  only  contracted  to  use  due  diligence  to 
reach  D.  in  time  to  catcli  the  corresponding 
train  to  L.,  and  that  as  they  had  failed  to 
do  so  from  unavoidable  causes  they  were 
not  bound  to  forward  the  plaintiff  by  spe- 
cial train.  I'itxgerald  v.  Midland  R.  Co., 
34  /..  T.  771,  3  ^.  6«»  C.  T.  Cas.  xxii. 

124.  Delay  In  transportation  of 
tlioatrical  troupe. — Where  tickets  are 
sold  to  a  theatrical  company  with  notice  of 
their  business  and  their  next  engagement, 
the  company  will  be  liable  for  a  failure  to 
transport  them,  if  it  be  reasonably  within 
its  power,  according  to  contract,  so  as  to 
meet   its  engagements.    Missouri  Pac.  R, 
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Co.  V.  Curtis,  3  Tex.  App.  {Civ.  GiJ.)  379. 
See  also  Georgia  R.  Co.  v.  Hayden,  71  Ga. 
518. 

125.  Recovery  of  expenses  In- 
curred in  avoiding  delay.* — Where 
the  time-tables  of  a  company  contain  a  con- 
dition which  in  effect  provides  that  the 
company  refuses  to  guarantee  the  punctual- 
ity of  its  trains  according  to  the  time  men- 
tioned, such  condition  forms  a  part  of  the 
contract  with  a  passenger,  and  no  recovery 
can  be  had  for  expenses  to  which  the  pas- 
senger is  put  by  reason  of  trains  failing  to 
connect  as  provided  in  the  time-table. 
McCarian  v.  Nort/t  Eastern  K.  Co.,  54  L.J. 
Q.  B.  D.  w\. 

The  failure  of  a  company  to  start  an  or- 
dinary passenger  train  owing  to  the  neglect 
of  the  fireman  of  the  e.igine  to  get  steam 
up,  is  not  an  accident,  but  an  act  of  negli- 
gence ;  and  a  passenger  who  suffers  loss  by 
the  delay  may  recover  his  reasonable  dam- 
age, as  well  as  the  sum  which  he  was  com- 
pelled to  pay  for  a  special  train  to  carry 
him  to  his  destination.  Buckmaster  v.  Great 
Eastern  K.  Co.,  23  L.  T.  471. 

If  a  passenger  takes  a  special  train  in  or- 
der to  avoid  a  delay  that  has  arisen  through 
the  negligence  of  a  company,  the  question 
whether  he  can  recover  the  cost  will  depend 
on  whether  the  taking  it  was  a  reasonable 
thing  to  do,  having  regard  to  all  the  circum- 
stances. One  mc(.5  of  determining  what 
would  be  reasonabl*^  is  to  consider  whether, 
under  the  circumstances,  a  prudent  person 
would  have  taken  a  special  train  at  his  own 
expense  to  avoid  a  delay  that  had  arisen 
through  his  own  fault.  Le  Blanche  v.  Lon- 
don <S»  N.  W.  R.  Co.,  24  W.  R.  808,  34  L.  T. 
667,  45  L.J.  C.  P.  D.  521.  L.  R.  I  C.  P.  D. 
286. 

3.  Care  Demanded  of  Carrier. \ 
a.  In  General. 

126.  Necessity  of  nei^ligence  to 
raise  liability. — Carriers  of  passengers 
are  liable  only  for  injuries  resulting  from 
their  actual  negligence  or  that  of  their  em- 
ployes. Grand  Rapids  &•  L  R.  Co.  v.  Hunt- 
ley, 38  Mich.  537.  McClenaghan  v.  Brock,  5 
Rich.  {So.  Car.)  17.  Jeffersonville  R.  Co.  v. 
Hendricks,  26  Ind.  228. 

Although  a  carrier  is  held  to  a  strict  re- 

•  And  see  also/w/,  025,  642. 
f  Liability  for  negligently  injuring  passenger, 
see  note,  83  Am.  Dec  290. 


sponsibility  he  is  only  liable  for  negligence 
or  carelessness,  though  liable  for  the  le:ist 
possible  degree  of  it.  Tcnnery  v.  Pippinger, 
I  Phila.  {Pa.)  543. 

To  the  liability  of  a  company  as  a  passen- 
ger carrier,  two  things  are  requisite — that 
the  company  be  guilty  of  some  negligence 
or  omission  which  mediately  or  innnedi- 
ately  produced  or  enhanced  the  injury, 
and  that  the  passenger  should  not  be  guilty 
of  any  want  of  ordinary  care  and  prudence 
which  contributed  to  the  injury.  George  v. 
St  Louis,  I.  M.  tS""  S.  R.  Co.,  i  Am.  &*  Eng. 
R.  Cas.  294,  34  Ark.  613. 

A  carrier  of  passengers  for  hire  is  liable 
for  all  injuries  resulting  from  the  miscon- 
duct of  the  carrier  or  his  employe.  Springer 
Transp.  Co.  v.  Smith,  16  Lea  {Tenn.)  498,  i 
S.   IV.  Rep.  280. 

A  passenger  upon  a  train  takes  all  the 
risks  attending  that  mode  of  travel,  except 
such  as  are  caused  or  increased  solely  by  the 
negligence  of  the  carrier.  Grand  Rapids  &* 
/.  R.Co.  V.  Boyd,  65  /nd.  526. 

127.  Wliat  amounts  to  neg^ligrence 
—"Legal negligence."— (i)  Generally.— 
In  cases  where  the  common  experience  of 
mankind  and  the  common  consensus  of 
prudent  persons  have  recognized  that  to  do 
or  omit  to  do  certain  acts  is  prolific  of 
danger,  we  may  call  the  doing  or  omission 
of  them  "  negligence  per  se,"  or  "  legal  neg- 
ligence." The  omission  of  a  duty  enjoined 
by  law  for  the  protection  and  safety  of  the 
public  by  a  common  carrier,  or  the  Joing  of 
an  act  by  such  a  carrier,  which  by  the  com- 
mon experience  and  consensus  of  prudent 
persons  would  create  danger  to  passengers, 
is  legal  negligence.  Carrico  v.  West  Vir- 
ginia C.  &»  P.  R.  Co.,  52  Am.  <S-  Eng.  R. 
Cas.  393,  35  W.  Va.  389,  14  .S".  E.  Rep.  12. 

The  exposure  of  a  passenger  to  danger, 
which  the  exercise  of  a  reasonable'  foresight 
might  haveanticipated  and  due careavoided, 
is  negligence  on  the  part  of  a  carrier.  Lehr 
V.  Steinway  (S-  H.  P.  R.  Co.,  \\%  N.  V.  556, 
23  A^.  E.  Rep.  889,  30  N.  Y.  S.  R.  i  ;  affirm- 
ing 44  Hun  627.  8  N.  Y.  S.  R.  813. 

The  negligence  for  which  the  carrier  is 
liable  includes  negligence  concerning  the 
condition  of  its  road,  the  character  of  ifs 
machinery,  the  quality  of  its  cars,  the  suf- 
ficiency of  its  equipments,  the  conduct  of  its 
agents  and  employes,  and  every  other  thing 
necessary  to  the  safety  of  a  passenger  who 
himself  is  not  at  fault.  Grand  Rapids  <5>«  /. 
R.  Co.  V.  Boyd,  65  Ind.  526. 
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(2)  Illustrations. — Where  the  employes  of 
a  company  engaged  in  operating  one  of  its 
trains  have  notice,  such  as  a  person  of  ordi- 
nary prudence  would  believe  and  act  upon, 
that  a  passenger  had  stepped  or  fallen  from 
the  train,  while  moving  at  a  high  rate  of 
speed,  onto  the  track,  where  he  is  exposed, 
in  a  helpless  condition,  to  the  danger  of  in- 
jury from  another  of  its  trains,  the  company 
owes  him  the  duty  of  observing  due  care  to 
prevent  his  being  so  injured,  although  he 
was  guilty  of  negligence  in  so  stepping  or 
falling  from  the  train,  which  is  known  to 
the  employes  thereon  ;  and  in  such  case  the 
company  should,  in  the  exercise  of  proper 
care,  stop  the  train  from  which  the  passen- 
ger fell  and  remove  him  from  tiie  track,  if 
tiiat  could  be  done  without  danger  to  the 
passengers  or  employes  on  the  train,  or 
notify  those  in  charge  of  the  train  from 
which  he  was  in  danger  of  receiving  injury, 
and  cause  it  to  be  operated  with  a  due  re- 
gard for  his  safety,  or  adopt  some  other  rea- 
sonable precaution  to  avoid  injury  to  him. 
The  omission  to  use  such  care,  if  injury  in 
consequence  ensued,  is  actionable  negli- 
gence. Cincinnati,  H.  6-  D.  R.  Co.  v.  Kas- 
sen,  52  Am.  6-  Ettg.  R.  Cas.  427,  49  O/tio 
St.  230,  16  L.  R.  A.  674,  31  A'.  E.  Rep.  282, 

A  drunken  passenger  was,  owing  solely 
to  his  condition,  carried  past  his  destina- 
tion, and  then,  failing  to  comprehend  his 
liability  to  pay  further  fare  or  to  get  ofl  the 
train,  he  was  removed  lawfully  from  the 
train  by  the  conductor  and  assistants,  and 
placed  a  short  distance  from  the  track. 
Subsequently  he  wandered  upon  the  track, 
where  he  was  run  over  and  killed  by  another 
train  at  a  point  where  those  in  charge  of 
tiie  latter  train  did  not  and  could  not  see 
him  in  time  to  prevent  the  accident.  Held, 
tliat  the  company  was  not  liable  for  his 
death,  and  was  not  chargeable  with  notice 
of  his  condition  or  whereabouts.  McClel- 
land V.  Louisville,  N.  A.  &*  C.  R.  Co.,  i8 
Am.  &*  Ettg.  R.  Cas.  260,94  /«</.  276.— DIS- 
TINGUISHED IN  Indianapolis,  P.  &  C.  R. 
Co.  w.  Pitzer,  25  Am.  &  Eng.  R.  Cas.  313, 
109  Ind.  179,  58  Am.  Rep.  387. 

128.  Neffligence  must  be  proxi- 
mate cause.* — (i)  Statement  of  the  rule. 
— Carriers  of  passengers  are  responsible  for 
the  natural,  ordinary,  and  proximate  conse- 
quences of  their  acts,  but  not  for  such  as 
are  remote  and  extraordinary.    Francis  v. 

*  See  also  post,  267,  344,  416, 482. 


St.  Louis  Transfer  Co.,  5  Mo.  App.  7.— Dis- 
tinguished IN  Evans  v.  St.  Louis,  I.  M.  & 
S.  R.  Co.,  II  Mo,  App.  463.  Followed  in 
Morse  v.  Duncan,  8  Am.  &  Eng.  R.  Cas. 
374,  14  Fed.  Rep.  396.  Reviewed  in 
Brown  v.  Chicago,  M.  &  St.  P.  R.  Co.,  3  Am. 
&  Eng.  R.  Cas.  444,  54  Wis.  342,  41  Am. 
Rep.  41. 

Those  intrusted  with  the  management 
of  a  railroad  are  only  responsible  for  the 
direct  and  immediate  consequences  of  er- 
rors committed  by  themselves.  Pennsyl' 
vania  R.  Co.  v.  A  spell,  23  Pa.  St.  147.  Con- 
roy  V.  Pennsylvania  R.  Co.,  i  Pittsb.  (Pa.) 
440. 

A  company  as  a  carrier  of  passengers  is 
not  necessarily  responsible  for  any  act  a  pas- 
senger may  do  in  consequence  of  some 
breach  of  duty  on  the  part  of  its  employes. 
It  is  liable  only  for  such  results  as  are  nat- 
ural and  probable  consequences  of  such 
breach  of  duty.  The  agents  of  the  com- 
pany are  not  chargeable  with  knowledge  of 
a  passenger's  "  intelligence  and  experience 
in  life."  They  are  authorized  to  act  upon 
appearances  before  them,  where  they  have 
no  other  notice  of  the  facts.  Spohn  v.  Mis- 
souri Pac.  R.  Co.,  1 01  Mo.  417,  14  S.  W, 
Rep.  880. 

(2)  Illustrations. — A  train  on  which  plain- 
tiiT  was  being  carried  was  side-tracked  for  a 
night,  and  in  the  morning,  when  the  passen- 
gers were  outside,  the  train  suddenly  started 
without  signal  or  warning.  Plaintiff  jumped 
on  the  platform  of  a  car  next  to  his,  and  in 
attempting  to  pass  from  one  to  the  other 
the  cars  separated  and  he  fell  between  them 
and  was  injured.  The  cars  had  been  un- 
coupled to  divide  the  train.  A  brakeman 
was  present  but  gave  no  warning.  Held, 
that  the  negligence  of  the  company  was  the 
proximate  cause  of  the  injury,  and  it  was 
liable.  The  question  of  plaintiff's  contribu- 
tory negligence  was  for  the  jury.  Andrist 
v.  Union  Pac.  R.  Co.,  30  Fed.  Rep.  345. 

The  failure  of  a  company  to  permit  a  pas- 
senger to  alight  at  a  station  to  which  the 
company  had  contracted  to  carry  such  pas- 
senger, and  its  act  in  directing  the  passenger 
to  alight  at  the  next  station  and  walk  back 
to  the  place  of  destination,  although  a  vio- 
lation by  the  company  of  its  contract,  for 
which  the  passenger  is  entitled  to  an  action 
of  damages,  does  not  give  such  passenger 
the  right  to  walk  back  over  the  track  to  the 
proper  station,  and  is  not  the  proximate 
cause  of  ah  injury  occasioned  to  the  pas- 
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senger  while  so  walking  upon  the  tracic. 
Benson  v.  Central  Pac.  R.  Co.,  54  Am.  &• 
Eng.  R.  Cas.  1 26,  98  Ca/.  45.  32  Pac.  Rep. 
809.  33  Par.  Rep.  206. 

Where  a  person  is  killed  or  injured  by 
attempting  to  jump  from  a  train  while  it  is 
crossing  a  public  street,  the  negligence  of 
the  company  in  failing  to  ring  its  locomo- 
tive bell  while  crossing  the  street,  as  re- 
quired by  law,  while  it  is  clearly  negligence, 
does  not  contribute  to  the  injury;  and  of 
such  failure  plaintiff  cannot  complain;  and 
such  failure  is  therefore  no  cause  for  a  re- 
covery by  one  so  injured.  Central  R.  Co.  v. 
Harris,  76  Ga.  501. 

A  passenger  was  carried  a  little  past  his 
station  on  a  Jark  night,  and  on  leaving  the 
train  was  misinformed  by  the  conductor  as 
to  where  he  was.  He  discovered  that  he 
was  south  of  a  road  he  meant  to  take  in 
going  home,  instead  of  north  of  it,  as  he  was 
told  when  he  landed.  He  knew  the  neigh- 
borhood, and  knew  that  where  the  road 
crossed  the  track  there  were  cattle-guards 
and  culverts  on  both  sides  of  it.  If  he  had 
landed  where  he  was  told  he  had,  he  had 
meant  to  follow  the  track  south  to  the  road 
and  pick  his  way  across  the  culvert,  though 
he  might  have  shunned  it  by  taking  a  side- 
path.  In  approaching  the  road  from  the 
south  he  determined  to  cross  the  other  cul- 
vert in  the  same  way,  and  it  is  not  clear  that 
on  that  side  of  the  road  he  could  have  done 
any  better.  But  when  he  nearcd  the  cattle- 
guard  his  eyes  deceived  him  and  his  foot 
slipped,  and  in  trying  to  regain  his  balance 
he  fell  into  the  culvert,  which  he  supposed 
was  farther  off,  and  was  seriously  hurt. 
Held,  that  the  company's  negligence  in  car- 
rying him  past  the  station  and  in  misinform- 
ing him  was  not  the  proximate  cause  of  the 
injury,  which  was  purely  accidental,  and  he 
could  not  recover  for  it.  Lewis  v.  Flint  &* 
P.  M.  R.  Co.,  18  Am.  &»  Ettg.  R.  Cas.  263, 
54  Mich.  55,  52  Am.  Rep.  790,  19  A^.  W. 
Rep.  744. —  Distinguishing  Kellogg  v. 
Chicago  &  N.  W.  R.  Co.,  26  Wis.  223 ;  Pent 
V.  Toledo,  P.  4  W.  R.  Co.,  59  III.  349; 
Wiley  V.  West  Jersey  R.  Co.,  44  N.  J.  L. 
248;  Milwaukee  &  St.  P.  R.  Co.  v.  Kellogg, 
94  U.  S.  469;  Hoyt  V.  Jeffers,  30  Mich.  181 ; 
Pennsylvania  Co.  v.  Hoagland,  78  Ind.  203; 
Smith  V.  British  &  N.  A.  R.  M.  S.  Packet 
Co.,  86  N.  Y.  408.  Reviewing  Brown  v. 
Chicago.  M.  &  St.  P.  R.  Co.,  3  Am.  &  Eng. 
R.  Cas.  444,  54  Wis.  342.— Followed  in 
Sclleck  V.  Lake  Shore  &  M.  S.  R.  Co.,  58 


Mich.  195.  Reviewed  in  Selleckv.  Lang- 
don,  55  Hun  (N.  Y.)  19,  28  N.  Y.  S.  R.  326, 
8  N.  Y.  Supp.  573. 

120.  liiability  for  negligence  of 
servants.— (i)  Rule  stated. — The  duty  that 
the  carrier  owes  to  the  passenger  is  to  pro- 
tect him  from  all  danger,  so  far  as  possible, 
through  the  efforts  of  the  carrier  or  its  em- 
ployes. In  the  performance  of  its  duty  the 
employes  of  the  company  stand  in  its  place, 
and  all  their  acts,  so  far  as  they  have  a  di- 
rect connection  with  the  performance  or 
non-performance  of  the  contract,  must  be 
held  to  be  the  acts  of  the  company  itself. 
Chicago  &•  E,  I.  R.  Co.  v.  Fhxman,  9  ///. 
App.  250.  Kansas  City,  M.  &*  B.  R.  Co.  v. 
Sanders,  58  Am.  &*  Eng.  R.  Cas.  140,  98 
Ala.  293,  1 3  So.  Rep.  57. 

The  officers  of  a  railroad  train,  as  to  pas- 
sengers in  transitu,  should  be  regarded  as  the 
corporation  itself,  and  it  is,  therefore,  as  re- 
sponsible for  their  acts  in  the  conduct  of  the 
train  and  the  treatment  of  the  passengers  as 
the  officers  of  the  train  would  be  for  them- 
selves if  tliey  were  the  owners  of  it.  Louis- 
ville &-  N.  R.  Co.  v.  Ballard,  28  Am.&'Eng. 
R.  Cas.  135,  85  Ky.  yyj,  7  Am.  St.  Rep.  600, 
3  S.  W.  Rep.  530. 

Railroad  companies  are  bound  for  a  due 
application  on  the  part  of  their  servants 
and  agents  of  necessary  attention,  art,  and 
skill,  to  secure  the  safety  of  passengers ;  and 
they  are  liable  for  all  injuries  which  may  oc- 
cur from  the  negligence  or  want  of  skill  of 
their  agents,  if  such  injury  might  have  been 
avoided  by  the  utmost  degree  of  care  and 
skill  on  the  part  of  their  agents  and  ser- 
vants. Nashville  6-  C.  R.  Co.  v.  Messino,  1 
Sneed  {Tenn.)  220. 

And  are  held  to  the  greatest  care  and 
diligence  in  regard  to  the  conduct  and  acts 
of  their  officers,  agents,  and  employes.  Han- 
son v.  Mansfield  R.  &»  T.  Co.,  38  La.  Ann. 
Ill,  ^ZAm.  Rep.  162. 

And  are  responsible  for  injuries  inflicted 
upon  passengers  in  consequence  of  the  neg- 
ligence, imprudence,  and  want  of  skill  of 
persons  in  the  service  of  those  companies. 
Carmanty  v.  Mexican  Gulf  R.  Co.,  5  La.  Ann. 
703. 

(2)  Its  extent  and  limits. — A  company 
will  not  be  exempted  from  liability  for  in- 
juries incurred  by  a  passenger  while  on  the 
cars,  produced  by  the  carelessness  of  its  ser- 
vants, upon  proof  that  the  servants  were 
carefully  selected  by  the  company  with  refer- 
ence to  their  competency,  and  that  the  neg- 
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ligent  act  was  done  without  the  sanction  of 
the  company.  Gillenwater  v.  Madison  S>*  /. 
K.  Co.,  5  Iiid.  339.— Distinguished  in 
Whaalaii  v.  Mad  River  &  U  E.  R.  Co.,  8 
Ohio  St.  249. 

In  an  action  by  a  passenger  to  recover 
damages  for  injuries  sustained  by  liim  while 
traveling  over  defendants'  road,  it  is  not 
competent  for  the  latter  to  exonerate  them- 
selves in  whole  or  in  part  by  proving  mis- 
takes committed  by  their  own  agents.  Bal' 
tiinore  &*  O.  A*.  Co.  v.  Blocker,  27  Md.  277. 

A  carrier  of  passengers  is  liable  for  their 
injury  or  improper  treatment  due  to  the 
negligence  or  wilful  misconduct  of  its  ser- 
vaiiis  while  engaged  in  executing  the  con- 
tract. Gillingliam  v.  Ohio  River  R.  Co.,  51 
Am.  Sf  Eng.  R.  Cas.  222,  35  \V.  Va.  588,  14 
L.  R.  A.  798,  \4,S.  E.  Rep.  243. 

A  carrier  is  liable  for  the  negligence  of  its 
employes  resulting  in  an  injury  to  a  passen- 
ger, although  sucli  employes  at  the  time  are 
not  acting  within  the  line  of  their  specified 
duties.  A  distinction  must  be  made  be- 
tween the  specified  duties  of  an  employe 
and  the  scope  of  his  employment  in  relation 
to  passengers.  Lakin  v.  Oregon  Pac.  R.  Co., 
34  Am.  &>  Eng.  R.  Cas.  500,  15  Or  eg.  220,  15 
/"(If. /vV/.  641.— Reviewing  Isaiic  v.  Denver 
&  R.  G.  R.  Co.,  12  Daly  (N.Y.)  340;  Little 
Miami  R.  Co.  v.  Wetmore,  19  Ohio  St.  no. 

A  carrier  is  responsible  for  the  conduct  of 
all  persons  whom  he  may  employ  in  the 
business  of  transportation,  whether  he  hires 
the  motive-power,  be  it  steam  or  horses, 
with  the  servants  who  are  to  direct  it,  or 
whether  it  is  his  own  motive-power  con- 
trolled by  his  own  servants.  Ryland  v. 
Peters,  \  Phila.  (fa.)  264.— DISTINGUISH- 
ING Laugher  v.  Forister,  5  B.  &  C.  547. 

(3)  Illustrations.— Where,  an  accident  hap- 
pens and  a  passenger  is  injured  owing  to 
the  neglect  of  tiie  fireman  to  be  at  'lis  post, 
the  company  is  liable.  Grand  Rapids  <S>»  /. 
R.  Co.  V.  Ellison,  39  Ant.  &•  Eng.  R.  Cas. 
480.  1 17  Ind.  234,  '.  i  N.  E.  Rep.  135. 

Tiie  contract  of  a  company  with  its  pas- 
senger is  to  carry  safely ;  and  if,  through  the 
negligence  or  wilful  act  of  the  conductor  or 
of  a  brakeman,  or  of  both,  a  jet  of  water  is 
dashed  upon  the  passenger  while  being  car- 
ried, it  is  a  breach  of  the  contract.  Terre 
Haute  <S-  /.  R.  Co.  v.  Jackson,  6  Am.  &•  Eitg. 
R.  Cas.  178,  81  Ind.  19. 

A  military  company  bought  round-trip 
tickets  from  their  home  to  another  station 
and  back,  plaintiff  being  a  member  thereof. 


When  they  arrived  at  their  place  of  destina- 
tion their  car  was  pushed  onto  a  side-track 
overlapping  the  trestle  of  a  bridge,  and  a 
little  off  the  depot  grounds.  About  the 
time  that  the  train  was  due  to  take  them 
on  the  return  trip,  and  at  night,  plaintifT 
and  others  entered  tlie  car.  finding  it  lighted 
but  unattended,  and  remained  some  time 
until  the  train  came  in.  The  conductor 
came  into  the  car  and  asked  the  occupants 
to  alight  and  assist  him  in  pushing  the  car 
onto  the  main  track,  so  it  could  be  hitched 
onto  the  train.  PlaintifT,  to  avoid  the  dan- 
ger of  getting  ofT  between  the  tar  and  the 
train,  stepped  off  on  the  other  side,  fell 
through  the  trestle,  and  was  injured.  Held, 
that  he  might  maintain  an  action  against 
the  company.  Bellman  v,  Ne%o  York  C.  <S>» 
H.  R.  R.  Co.,  42  Hun  (/V.  K)  130,  5  .V.  Y. 
S.  R.  153;  affirmed  in  122  A^.  K  671,  mem., 
34  yV.  Y.  S.  R.  1015. 

Plaintiff's  contract  with  de'endant  road 
was  to  carry  him  to  the  city  of  St.  Louis. 
Defendant  had  an  arrangement  with  a  tran- 
sit company  to  furnish  the  motive-power 
and  haul  its  cars  from  East  St.  Louis  to  the 
depf)t  in  the  city  proper.  Held,  that  de- 
fendant was  liable  to  plaintiff  for  an  injury 
received  through  the  negligence  of  the  em- 
ployes of  such  transit  company.  On  the 
principle  that  where  there  are  several  tort- 
feasors each  maybe  liable,  such  transit  com- 
pany is  also  liable  if  the  injury  to  plaintiff 
residted  directly  through  the  negligence  or 
unskilfulness  of  its  own  servants.  Keep  v. 
Indianapolis  &*  St.  L.  R.  Co.,  3  McCrary 
{U.  S.)  302.  10  Fed.  Rep.  454. 

A  carrier  owes  to  its  passengers  the  duty 
of  carrying  them  to  their  journey's  end  and 
protecting  them  from  injury  from  any 
source  that  human  judgment  and  foresight 
are  capable  of  providing  against;  and  a 
company  is  responsible  to  a  passenger  for 
injuries  caused  through  the  negligence  of 
an  engineer  placed  upon  the  engine  "to 
learn  the  road,"  by  the  managing  agent  of 
the  company,  although  the  latter  had  no 
authority  to  employ  any  person,  such  en- 
gineer being  aboard  the  engine  servmg  the 
company  in  the  transportation  of  passen- 
gers at  the  request  and  at  the  acquiescence 
of  its  servants  and  agents.  Lakin  v.  Oregon 
Pac.  R.  Co.,  34  Am.  &»  Eng.  R.  Cas.  500,  1 5 
Or  eg.  220,  15  Pac.  Rep.f)\\. 

(4)   Acts  of  postal  clerks—Strangers.* — A 

*  See  also  Carriage  of  Mails,  7;  and  post, 
133. 
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company  is  not  responsible  for  the  negli- 
gent acts  of  postal  clerks  or  agents  upon  its 
triiins.  Muster  v.  Chicago,  M.  &*  Si.  P.  A'. 
Co.,  i8  Am.  6-  Enjf.  A'.  Cas,  1 13,  6i  IV/s.  325, 
21  N.  IV.  Rep.  223,  49  //;;/.  Rep.  41.  Poling 
V.  Ohio  River  R.  Co.,  38  W.  Va.  645.  18  S. 
E.  Rep.  782. 

A  company  is  not  liable  for  an  injury 
caused  by  the  negligence  or  wrongful  act  of 
a  stranger  in  pushing  a  passenger  off  the 
steps  of  a  car  unless  they  were  acting  in 
concert.  Chicago  &^  N.  IV.  R.  Co.  v.  Sca/es, 
90  ///.  $36.  See  also  Thomas  v.  Philadel- 
phia &*  R.  R.  Co.,  148  Pa.  St.  180.  23  At  I. 
Rep.  989.  Reibel  v.  Cincinnati,  I.,  St.  L. 
«S-C  R.  Co.,  114  Ind.  476,  15  West.  Rep. 
331,  17  A^.  E.  Rep.  107.  Ellinger  v.  Phila- 
delphia, IV.  (S-  B.  R.  Co.,  58  Am.  &>  Eng. 
R.  Cas.  429,  153  Pa.  St.  213.  25  Atl.  Rep. 
1 1 32.  Graeff  v.  Philadelphia  <S>»  R.  R.  Co., 
(Pa.)  58  Am.&'Eng.  R.  Cas.  431,  28  Atl. 
Rep.  1107. 

130. servants  of  independent 

contractor.*  —  A  company  is  not  liable 
for  injuries  to  a  passenger  owing  to  the 
fall  of  a  girder  through  the  negligence 
of  workmen  employed  by  a  contractor  un- 
connected with  the  railway  company. 
Daniel  v.  Metropolitan  R.  Co.,  L.  R.  3  C.  P. 

591.  37 /../•<-■•''•  280- 

Where  a  construction  company  uses  a  road 
before  completion  for  the  purpose  of  general 
traffic,  the  corporation  owning  the  road  is 
liable  for  an  injury  to  a  passenger  resulting 
from  the  negligence  of  the  employes  of  the 
construction  company.  Lakin  v.  Willamette 
V.  Sf  C.  R.  Co.,  26  Am.  <S-  Eng.  R.  Cas. 
611,  13  Or  eg.  436,  II  Pac.  Rep.  68,  57 
Am.  Rep.  25.— Distinguishing  Cunning- 
ham    V.    International    R.    Co.,    51    Tex. 

503- 

131.  Duty  to  employ  competent 
and  skilt\il  servants. —  The  negligence 
for  which  a  carrier  of  passengers  is  liable 
includes  the  skill  of  its  servants.  Grand 
Rapids  «S-  /.  A'.  Co.  v.  Royd,  65  Ind.  526. 
See  also  Nashville  &*  C.  R.  Co.  v.  Messino, 
I  Sneed  {Tenn.)  220.  Carmanty  v.  Afexican 
Gulf  R.  Co..  5  La.  Ann.  703. 

A  company  is  responsible  to  a  passenger 
for  the  unskilfulness  and  incompetency  of 
one  employed  as  a  conductor.  Alexander 
V.  Louisville  &*  N.  R.  Co.,  25  Am.  6-  Eng.  R. 
Cas.  458,  83  Ky.  589. 

•  Sec  also  Independent  Contractor,  O, 
25. 

3  D.  R.  D.— 23 


Carriers  of  passengers  not  only  engage 
for  the  competent  skill  of  their  employes, 
but  for  its  faithful  and  continued  applica- 
tion.   Gillenwater  v.  Madison  &*  /.  A'.  Co., 

5  Ind.  339. 

The  law  requires  of  persons  engaged  in 
the  carriage  of  passengers  by  railroad  the 
highest  degree  of  care,  diligence,  and  skill 
known  to  careful,  diligent,  and  skilful  per- 
sons engaged  in  that  business.  Montgomery 
6-  E.  R.  Co.  V.  Mallette,  92  Ala.  209,  9  So. 
Rep.  363.  And  sec  also  Sullivan  v.  Phila- 
delphia ^  R.  R.  Co.,  30  Pa.  St.  234.  Inter- 
national Sf  G.  N.  R.  Co.  V.  Halloren,  3  Am. 
6-  Eng.  R.  Cas.  343,  53  Tex.  46,  37  Am.  Rep. 

744- 

Where  a  passenger  is  injured  in  a  collision 
caused  by  the  negligence  of  a  watchman 
at  the  crossing  of  two  roads,  such  watch- 
man being  in  the  employ  of  the  company  on 
whose  road  the  passenger  was  riding  at  the 
time  he  was  injured,  it  is  no  defense  that 
the  defendant  had  no  knowledge  of  the 
watchman's  incompetency  until  after  the 
accident.  Grand  Rapids  &•  I.  R.  Co.  v. 
Ellison,  39  Am.  &*  Eng.  R.  Cas.  480,  117 
Ind.  234,  20  A'.  E.  Rep.  135. 

132.  Employes  need  not  be  men 
of  extraordinary  skill.  —  While  the 
highest  degree  of  care,  diligence,  and  skill 
is  exacted  of  those  engaged  in  the  carriage 
of  passengers  by  railroads,  a  charge  which 
asserts  that  it  must  be  exercised  by  men  of 
extraordinary  care,  skill,  and  diligence  is 
erroneous.  Gadsden  &-  A.  U.  R.  Co.  v. 
Causler,  58  Am.  6-  Etig.  R.  Cas.  258,  97  Ala. 
235, 12  5<>.AV/.  439.— Approving  Louisville 

6  N.  R.  Co.  V.  Jones,  83  Ala.  376 ;  Georgia 
Pac.  R.  Co.  V.  Love,  91  Ala.  432 ;  Leacli 
V.  Bush,  57  Ala.  145  ;  South  &  N.  Ala.  R. 
Co.  V.  Bees,  82  Ala.  340;  Alabama  G.  S. 
R.  Co.  V.  Hill,  93  Ala.  514.  Quoting 
Montgomery  &  E.  R.  Co.  v.  Mallette,  92 
Ala.  209. 

133.  Liability  for  negligence  or 
acts  of  third  persons.*— The  rule  that 
a  carrier  of  passengers  is  bound  to  exercise 
the  highest  degree  of  care  that  is  possible 
to  human  foresight  and  prudence  does  not 
require  a  construction  that  will  make  the 
carrier  liable  for  the  wrongful  acts  of 
strangers,  unless  the  carrier  was  remiss  in 
not  discovering  them   in    time  to  avert  the 

*  Liability  of  company  for  personal  injuries 
caused  by  wrongful  act  of  stranRer,  see  note,  2a 
L.  R.  A.  306.     See  also  ante,  129  (4). 
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injury ;  nor  for  an  impracticable  character 
or  extent  of  precaution  which  could  not  be 
observed  without  so  ruinous  a  cost  as  to  de- 
stroy the  business;  and  in  all  cases  the  lia- 
bility is  only  such  as  results  from  negligence. 
Frukrkks  v.  Northern  C.  A".  Co.,  58  A»i.  &* 
Eii^.  K.  Cits.  91,  157  Pa.  St.  103,  27  Atl, 
Ki-p.  689. — Api'LYINc;  Meier?'.  Pennsylvania 
U.  Co.,  64  Pa.  St.  225.  Quoting  Philadel- 
phia &  K.  R,  Co.  V.  Hummell,  44  Pa.  St. 
375;  Howen  v.  New  York  C.  R.  Co.,  18  N. 
Y.  40S. 

Where  a  passenger  on  a  train,  while  sit- 
ting at  the  window  of  a  car,  was  injured  by 
a  missile,  the  nature  and  origin  of  which 
was  unknown,  and  there  was  nothing  to 
connect  the  accident  with  a  defect  in  any  of 
tiie  appliances  of  transportation,  or  any 
negligence  on  the  part  of  the  company  or 
its  employes,  there  can  be  no  recovery 
against  the  company.  Thomas  v.  Philadel- 
phia Z"  R.  K.  Co.,  148  Pa.  St.  180,  23  Atl. 
Kep.  989.— Distinguishing  Pennsylvania 
R.  Co.  V.  MacKlnney,  124  Pa.  St.  462. — See 
also  Chica^^o  &•  N.  IV.  A'.  Co.  v.  Scales,  90 
///.  5S6. 

Where  a  passenger,  at  the  command  of 
the  persons  in  charge  of  a  moving  train, 
jumps  therefrom  upon  the  platform  of  a 
station  and  alights  safely,  but  is  run  against 
by  another  passenger  alighting  at  the  same 
time,  and  is  thrown  under  the  train  by  the 
force  of  the  collision  and  injured,  the  com- 
pany, in  the  absence  of  a  further  showing, 
is  not  liable.  ReiM  v.  Cincinnati,  I.,  St.  L. 
&•  C.  A'.  Co.,  114  /ntl.  476,  15  IVest.  Rtp. 
331,  17  vV.  K.  Rep.  107. 

Where  a  company  has  provided  proper 
appliances  and  means  to  assist  passengers 
in  leaving  its  cars  at  a  station  it  is  not  liable 
for  injuries  sustai'ied  by  a  passenger  who, 
ii  alighting  from  a  car  and  while  in  the  act 
(if  leaving  the  steps,  is  rudely  jostled  by  an 
impatient  person  seeking  to  get  aboard. 
Kllini^er  V.Philadelphia,  W.  <&-  B.  R.  Co., 
58  Am.  &>  Eni,r.  R.  Cas.  429,  1 53  Pa.  St. 
215,  25  ////.  Rep.  1 132.— Distinguishing 
Pennsylvania  R.  Co.  v.  Peters,  30  Am.  & 
Eng.  R.  Cas.  607,  1 16  Pa.  St.  206. 

A  carrier  is  not  liable  to  a  passenger  for 
injuries  sustained  by  the  rude  and  hasty  act 
of  a  person  entering  a  station  in  pushing  a 
door  open  just  as  tlie  passenger  is  leaving 
thereby.  Graef  v.  Philadelphia  &*  R.  R. 
Co.,  (Pa.)  58  Am.  6*  Enj^.  R.  Cas.  431,  28 
Atl.  Reft.  1 107. 

134.  Duty  to  inform  or  warn  pas- 


sciiger.*— When  a  passenger  carrier  can- 
not maintain  an  absolute  barrier  against 
danger,  it  is  his  next  duty  to  warn  his  pas- 
sengers; and  if  he  omits  such  warning  he 
will  be  liable  for  any  injury  caused  by  that 
danger.  lirockway  v.  Lascala,  i  Edm,  Sel. 
Cas.  (N.  Y.)  135. 

Cars  were  so  constructed  that  when  at 
rest  the  platform  of  each  touched,  but  when 
in  motion  were  so  far  apart  that  a  person 
might  fall  between  tliem.  Plaintiff  entered 
the  train  while  at  rest,  and  while  attempting 
to  pass  from  one  to  the  other  the  train 
started  and  she  fell  between  two  cars  and 
was  injured.  The  conductor,  who  was 
familiar  with  the  facts,  was  on  the  platform 
at  the  time,  but  was  imperatively  engaged 
in  other  duties  and  gave  no  warning.  Held, 
that  ordinarily  it  was  the  duty  of  the  con- 
ductor to  give  warning  of  such  danger,  but 
being  prevented  from  doing  so  in  this  case, 
his  conduct  did  not  constitute  actionable 
negligence.  Clune  v.  Brooklyn  El.  R.  Co.,  15 
A^.  Y,  S.  R.  825.  48  ////«  618,  I  A'.  Y.  Supp. 

239- 

135.  Ri{;Iit  to  rnly  tipoii  Hervaiit's 
devlarat ions  and  direct ions.f— A  pas- 
senger upon  a  train  has  a  right  to  act  upon 
the  conduct  and  directions  of  the  agents  of 
the  corporation.  Lake  Erie  <S^»  IV.  R.  Co. 
v.  Fix,  II  Am.  &»  Ent^.  R.  Cas.  109,  88  Ind. 
381,  45  Am.  Rep.  464. 

No  duty  of  care  is  imposed  upon  a  com- 
pany by  reason  of  a  conductor  of  a  train,  in 
response  to  a  question  asked  by  a  passenger, 
answering  and  giving  the  length  of  time 
the  train  managed  by  the  conductor  would 
stop  over  at  a  station  ahead  upon  the 
road.  Missouri  Pac.  R.  Co.  v.  Foreman,  73 
Te.v.  311,  II  S.  IV.  Rep.  326. 

13<(.  Transferrin;;  from  one  train 
to  anotiior  iteyond  a  wreelt. — A  jias- 
senger  train  encountered  a  wrecked  freight 
train,  about  midnight  of  a  dark  and  rainy 
night.  Tlie  passengers  were  transferred  to 
a  train  beyond  the  wreck.  To  reach  this 
train  a  ditch  about  three  feet  deep  had  to 
be  crossed.  Across  it  was  placed  a  plank  ; 
btit  no  light  was  stationed  by  it  by  the  em- 
ployes, nor  any  warning  of  it  given  to  the 
passengers.     A  passenger,  in  attempting  to 

♦See  also/,  c.',  1»0,  223,  ;J»4,  473. 

Duty  to  give  passenger  information  which 
would  prevent  exposure  to  danger  or  injury,  see 
note,  7  Am.  St.  Rec.  630. 

i  See  also  fc^f,  242,  355,  370,  407, 
429-431,  470,  496. 
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cross,  fell  and  broke  his  leg,  causing  him  to 
suffer  much  pain,  lose  time,  etc.  In  an  ac- 
tion by  him  against  the  company  for  dam- 
ages—//t7</,  that  the  failure  to  place  a 
light  at  the  crossing  of  the  ditch,  or  to  give 
any  warning  thereof,  or  to  take  some  means 
to  jjuard  passengers  against  injury  from  the 
extra  hazard  to  which  they  were  exposed  in 
crossing,  was  sucIj  negligence  as  would  ren- 
der the  company  liable  for  any  injury 
sustained  by  passengers  in  crossing.  Vicks- 
buri;^  &*  M.  A'.  Co.  v.  Hmue,  53  Miss.  202. 

b.  Degree  of  Care.* 

i:<7.  Kiiln  of  extraordinary  dili- 
(joiico,  uciicrrtllj'.t— (I)  Statement  of 
rule. — A  carrier  owes  a  peculiar  duty  to  its 
passengers  for  hire.  Denver  <S«»  K.  Gy  A\ 
Co.  \.  Hodgson,  18  Colo.  117,  31  Pac.  Rep. 
954.  Atchison,  T.  &*  S.  F.  A'.  Co.  v.  Sl/ean, 
58  A/n.  &^  Eng.  A\  Cas.  360,  18  Colo.  368,  33 
Pac.  Hep.  108. 

Public  policy  requires  that  a  carrier 
should  be  held  to  the  greatest  i)ossible  care 
and  diligence,  and  that  the  personal  safety 
of  passengers  should  not  be  left  to  the  sport 
of  chance  or  the  negligence  of  a  careless 
agent.  Bryan  v.  Missouri  Pac.  li.  Co.,  32 
Mo.  App.  228. 

A  carrier  is  bound  to  exercise  the  strict- 
est vigilance  in  conveying  a  passenger  to 
his  destination  and  in  setting  him  down 
safely.  Waller  v.  Haniiihal  &*  St.  J.  R. 
Co.,  83  Mo.  608.— Quoting  Higgins  v. 
Hannibal  &  St.  I.  R.  Co..  36  Mo.  418; 
Kflly  w.  Hannibal  &  St.  J.  R.  Co..  70  Mo. 
609. 

The  degree  of  care  required  of  carriers 
depends  somewhat  upon  the  value  and  im- 
|)ortance  of  what  is  to  be  carried.  The 
greater  the  value  to  be  transported  the 
greater  need  of  care  and  caution  on  the 
l«irt  of  the  carrier.  If  the  business  is  of 
the  liighcst  moment — e.  g.,  the  transporta- 
tion of  passengers— then  the  skill,  care, 
and  diligence  should  be  in  proportion  there- 
to. Kniiiht  V.  Portland,  S.  &•  P.  R.  Co.,  56 
Me.  234. 

♦.See  als..  post,  102-104,  180,  2«0, 
288,  280,  848,  »»0,  417. 

t  Cure  and  dilJKence  required  of  carriers  of 
passengers,  see  note,  6  L.  R.  A.  241,  8  L.  R.  A. 

673- 

Degree  of  diligence  required  of  carriers  of 
passengers,  see  notes,  S  Am.  &  Eno..  R.  Cas.  401 ; 
43  Am.  Dec  355. 

Amount  of  care  that  carriers  of  passengers 
Are  bound  to  exercise,  see  note,  7a  Am.  Dec. 
533. 


Carriers  of  passengers  are  held  to  the 
strictest  responsibility  for  care,  vigilance, 
and  skill  on  the  part  of  themselves  and 
those  employed  by  them.  Sherley  v.  Bill' 
ings,  8  Bush  {Ky.)  147. 

The  policy  of  the  law  requires  carriers  to 
use  a  high  degree  of  care  fin  transporting 
passengers  to  guard  against  probable  injury. 
Lambeth  v.  North  Carolina  R.  Co.,  66  N, 
Car.  494. 

(2) extraordinary    care. — In    duties 

towards  a  passenger  directly  involving  his 
safety  the  carrier  is  bound  to  extraordinary 
diligence.  Central  R.  &*  B,  Co.  v.  Perry, 
58  (Ja.  461,  16  Am.  Ry.  Rep.  122.  Central 
R.  Co.  V.  Freeman,  75  Ga.  331.  Raymondv. 
Burlington,  C.  R.  &>  N.  R.  Co.,  18  Am.  &* 
Eng.  R.  Cas.  217,  13  Am.  Sr-  Eng.  R.  Cas.  6, 
65  lo-Ma  152,  17.V.  W.  Rep.  923,  21  N.  W. 
Rep.  495.  Huelsenkamp  v.  Citizens'  R.  Co., 
yj  Mo.  537.  Spdlman  v.  Lincoln  Rapid 
Transit  Co.,  58  Am.  &>  Eng.  R.  Cas.  297, 
36  AV/;.  890,  55  lY.   ll\  Rep.  270. 

Carriers  of  passengers  are  bound  to  use 
extraordinary  care  and  diligence,  and  are 
excused  only  by  reason  of  force  or  pure  ac- 
cident.    The  Oriflamme,  3  Sawy,    {U.   5.) 

397- 

Extraordinary  diligence  is  the  measure 
of  care  which  conductors  must  exercise 
towards  passengers.  Georgia  R.  Co.  v. 
Homer,  27  Am.  &*  Eng.  R.  Cas.  1S6,  73  Ga. 


(3) 


highest  degree   of  irt;r.— Passen- 


gers arc  entitled  to  the  highest  degree  of  care 
on  the  jiart  of  the  carrier  that  it  can  render 
under  the  circumstances.  Baltimore  <S<»  O. 
R.  Co.  V.  State,  12  .Im.  &*  Eng.  R.  Cas. 
149,  60  .]/<l.  449. 

A  com|)any  is  bound  to  use  the  highest 
degree  of  care  and  diligence  for  the  safety 
of  its  passengers.  A'e'o  York,  L.  E.  &*  11'. 
R.  Co.  V.  Daugherty,  6  Ant.  &•  Eng.  R.  Cas. 
139.  II  IV.  N.  C.  (Pa.)  437-  /-'//'''•  ^^''"•^-  &^ 
Ft.  S.  R.  Co.  V.  Miles,  13  Am.  &^  Eng.  R.  Cas. 
10,  40  Ark.  298.  48  Am.  Rep.  10.  Jefferson- 
%iille  R.  Co.  V.  Hendricks,  26  Ind.  228. 
Louis^iille,  N.  A.  <S^  C.  R.  Co.  v.  Snyder,  37 
Am.  &^  Eng.  R.  Cas.  137,  117  /«"'•  435.  3 
L.  R.  A.  434,  20  N.  E.  Rep.  284.  Kentucky 
&^  I.  Bridge  Co.  v.  Quinkert,  2  Ind.  App. 
244,  28  A'.  A".  Rep.  338.  Carroll  v.  Staten 
niand.R.  Co.,  58  A'.  V.  126,  7  ^'«-  J^J'- 
Rep.  25,  9  Am.  Ry,  Rep.  486;  affirming  65 
Barb.  32.  Galveston  C.  R.  Co.  v.  Hewitt,  67 
Tex.  473,  3  S.  W.  Rep.  705.  Cle%'eland,  C,  C. 
&*  I.  R.  Co.  V.  Manson,  30  Ohio  Si.  451.    St. 
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Louis,  A.  St*  T.  A\  Co.  v.  F/n/ey,  79  7V^.  85, 1 5 
5.  Jf  .  A'ep.  266.  Florida  Southern  R.  Co.  v. 
///>j/,  52  //w.  <^  Eii)^.  K.  Cas.  4oy,  30  F/a. 
I,  II  .S'<^.  i\V/.  506.  S)ii///t  V.  5/.  Z.o«/.f,  A'. 
C.  <&-  A',  /v'.  Co. ,  69  J/(;.  32.  Moore  v.  Z^t  ,r 
Moines  (S-  /<'/.  />.  A',  tb.,  27  Am.  &*  Knj^.  A\ 
Cas.  31;,  69  /t«^(i  491,  30  N.  IV.  Kep.  51. 
Texas  C.  /»'.  ft;,  v.  Stuart,  i  7V^.  CVf.  ////. 
642,  20  5.  W.  iV<-/.  962. 

And  is  liable  to  a  passenger  who  is  him- 
self without  fault  for  an  omission  or  failure 
to  exercise  this  care.  Terre  Haute  &*  I.K. 
Co.  V.  liuck,  iH  Aw.  &-•  Eng.  K.  Cas.  234,  96 
Ind.  346,  49  Am.  Kep.  168.— Qu<JTi:u  IN 
Hoggatt  ^7'.  Evaiisvillc  &  T.  H.  R.  Co.,  3 
Ind.  App.  437. 

A  passenger  is  entitled  to  a  safe  transit. 
Grand  Rapids  t  -  /.  R.  Co.  v.  Ellison,  39 
Am.  &'  En^.  R.  CVw.480,  1 17  Ind.  234,  20  X. 
E.  Rep.  135.  And  it  is  the  duty  of  a  com- 
pany to  exercise  the  highest  practical  care 
to  safely  carry  him  through  his  trip.  Will' 
mot  I  V.  Cor  rig  an  Con.  St.  R.  Co.,  106  Mo. 
535.  17  S.  IV.  Rep.  490. 

138.  Mure  tliaii  ordinary  onrc. — 
Carriers  owe  more  than  an  ordinary  duty  to 
their  passengers.  Franklin  v.  Southern  C. 
M.  R.  Co.,  85  Cal.  63,  24  Pac.  Rep.  723. 

They  are  bound  to  use  more  than  ordi- 
nary care  and  diligence.  Libby  v.  Maine  C. 
K.  Co.,  58  Am.  &*  Eng.  R.  Cas.  81,  85  Me. 
34,  26  Atl.  Rep.  943.  Spellman  v.  Lincoln 
Rapid  Transit  Co.,  58  Am.  6-  Eng.  R.  Cas. 
297, 36  A\-b.  890,  55  A^.  W.  Rep.  270.  Carrico 
V.  West  Virginia  C.  &•  P.  R.  Co.,  52  Am.  &• 
Eng.  R.  Cas.  393,  35  W.  Va.  389,  14  i:.  E. 
Rep.  12. 

They  are  liable  for  injuries  resulting  from 
want  of  all  ordinary  and  reasonable  care  in 
all  cases,  in  general,  and  for  the  want  of 
extraordinary  care,  in  the  case  of  passengers 
and  others  under  their  care.  What  is  ordi- 
nary and  reasonable  care  depends  on  the 
facts  of  each  case.  Savannah,  F.  &*  W.  R. 
Co.  V.  Stewart,  71  Ga.  427. 

A  conductor  of  a  train  of  cars  is  engaged 
in  an  important  business  and  is  bound  to 
use  reasonable  care  for  the  safety  of  passen- 
gers. And  at  cross-roads,  or  where  the 
tracks  lie  very  near  each  other,  a  more  than 
ordinary  degree  of  care  is  requisite.  Curtis 
V.  Central  R.  Co..  6  McLean  [u.  S.)  401. 

The  degree  of  care  exacted  is  greater 
than  that  to  be  exercised  in  respect  to  a 
stranger  or  trespasser.*    Carrico   v.  West 


!  1 


*  See  also  ante,  95> 


Virginia  C.  &*  P.  R.  Co.,  52  Am.  &^  Eng.  R. 
Cas.  393,  35  /;'.   Va.  389,  14. V.  E.  Rep.  12, 

VMi.  UtiiioMt  vareaiiil  liiiiiiaii  I'oru- 
Nifj^lit."' — Carriers  of  passengers  are  bound 
to  use  the  utmost  care  and  diligence  in  jiro- 
viding  lor  their  safety  by  the  use  of  siifTirient 
and  suitable  modes  of  conveyance,  so  as  to 
prevent   injuries   which    human    care    and 
foresight  can  guard  against.     Chicago,  ILSr* 
Q.  R.  Co.  V.  George,  i^  III.  510.— MouiKlED 
IN  Chicago  &  A.  R.  Co.  ?'.  Gretzncr,  46  III. 
74. — George  v.  St.  Louis,  I.  M.  &*  S.  R.  Co., 
I  Am.  <S-  Eng.  R.   Cas.  294,  34  Arh.  613. 
Denver  &'  R.  G.  R.  Co.  v.  Hodgson,  18  Colo. 
117,  31  Pac.  Rep.  954.    Louisville  C.  R.  Co. 
V.  Weams,%o  K'y.  ^20.     Wheaton  v.  North 
Beach  <S-  M.  R.  Co.,  36  Cal.  590.    Ahhison, 
T.  &'  S.  F.  R.  Co.  v.  Shean,  58  Am.  6-  Eng. 
R.  Cas.  360,  18  Colo.  368,  33  Pac.  Rep.    108. 
Philadelphia,  IV.  &'  li.  R.  Co.  v.  Anderson, 
44  /////.  <S-  Eng.  R.  Cas.  345,  72  Afd.  519,  20 
////.  Rep.  2.     Taylor  v.  Grand  Trunk  R.  Co., 
48  A\  II.  304.  Paltimore&^V.  Turnpike  Road 
V.  I.eonhiirdt,  27  Afn.  6f  Eng.  R.  Cas.   194, 
66  Md.  70,  5  Atl.  Rep.  346.    Nagle  v.  Cali- 
fornia Southern  R.  Co.,  88  Cal.  86,  25  Pac. 
Rep.  11 06.     Fisher  v.  li  'est  Virginia  &-I'.  R. 
Co.,  ( IV.  Va.)  58  Am. i^  Eng.  R.  Cas,  337,  19 
S.  E.  Rep.  578.     Louisville,  N.  A.  6-  C.  R. 
Co.  V.  Pedigo,  27  //;//.  &*  Eng.  R.  Cas.yxo,  108 
Ind.  481,  8  iV.  /•■.  Rep.  627."    Kello7U  v.  Cen- 
tral Io7va  R.  Co.,  21  Am.  &^  Eng.  R.  Cas. 
485,  68  Io7i'a  470,  23  A'.  W.  Rep.  740,  27  A', 
IV.   Rep.  466.     liallimore  (^  O.   R.  Co.  v. 
State,  21  Am.  «S-  Eng.  R.  Cas.  202,  63  Md. 
135.     Gainardw.  Rochester  City  &*  li.  R.  Co., 
18  A'.    V.   S.  R.   692,  2  A'.    V.  Supp.  470. 
Laing  v.  Colder,  8  Pa.   St.  479.     Oliver  v. 
New  York  &-  E.  R.  Co.,  1  Edm.  Sel.  Cas.  {N. 
Y.)  589.    Baltimore  &*  O.  R.  Co.  v.  Breinig, 
25  Md.  378.     Caldwell  v.  Murphy,   i   Duer 
(N.  Y.)   233.     East   Tcnn.,  V.  <S-  G.  K.  Co. 
v.  Mitchell,  11  Heisk.  {Tenn.)   400.     Spell- 
man  V.  Lincoln  Rapid  Transit  Co.,  58  Am. 
&'  Eng.    R.  Cas.  297,   36   Neb.  890,  55   A^. 
IV.  Rep.  270.— Quoting  Smith  v.  St.  Paul 
City  R.  Co.,  32  Minn,  i ;   Sales  v.  Western 
Stage  Co.,  4  Iowa  546;  Wheaton  v.  North 
Beach  &  M.  R.  Co.,  36  Cal.  590;  Maverick  i/. 
Eighth  Ave.  R.  Co.,  36  N.  Y.378;  Philadel- 
phia &   R.  R.  Co.  v.  Derby,  14  How.  (U. 
S.)  485 ;    Indianapolis  &   St.   L.    R.  Co.  v. 
Horst,  93  U.  S.  2^\.—Schultz  v.  Pacific  R. 


*  Carriers  of  passengers  bound  to  highest  de- 

free  of  care,  skill,  and  diligence,  see  note,  2 
,.  R.  A.  84. 
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Co.,  36  AU,  13.  Chicaj:o  &*  N.  H".  A'.  Co.  v. 
Riilly,  40  ///.  App.  416.  Eunkii  Springs  R. 
Co.  V.  Tinimons,  40  /////.  «S-  /'-".V-  />'•  ^''-f-  '"'9^, 
51  Ark.  459.  1 1  i".  IV.  Rip.  6yo.  i'ers/ihig  v. 
C/iHtij;o.  />'.  6-  (2.  A'.  <-'(;.,  34  ^/w.  (^  A;/^'.  A*. 
Ciis.  405,  71  /(«t/(»  56r,  32  A'.  li\  Rip.  4S8. 
VeriYs  V.  A'roiul-  N.  /..  Packet  Co.,  7  Mo. 
App  265.  McLean  v.  Jiurbank,  1 1  Minn. 
277  (Cr'/7.  189).  I.a,/iiv.  Foster,  12  6Vi7f^.  (£/. 
^'.)  547.  3'  /•■'''/.  /iV/».  827. 

In  the  absence  of  a  special  contract  car- 
riers arc  required  to  carry  passengers  as 
safely  as  human  forcsigtit  and  reasonable 
care  will  permit.    Ryan  v.  Gilmer,  2  Alont. 

5'7. 

A  carrier  of  passengers  is  bound  to  exer- 
cise the  very  highest  and  utmost  degree  of 
care  possible,  and  in  an  action  for  personal 
injuries  it  is  correct  to  so  charge.  Dlabola 
V.  Manhattan  R.  Co.,  8  A^.  V.  Supp.  334,  29 
A'.  Y.  S.  R.  149.— .Al'iM.YiNG  Brown  v.  New 
York  C.  R.  Co.,  34  N.  Y.  404;  Johnson  v. 
Hudson  River  R.  Co.,  20  N.  Y.  65  ;  Fero  v, 
Buffalo  &  S.  L.  R.  Co.,  22  N.  Y.  213:  Webber 
V.  Herkimer  &  M.  St.  R.  Co.,  109  N.  Y.  314, 
16  N.  E.  Rep.  358. 

Those  intrusted  with  the  management  of 
a  train  are  bound  to  exercise  the  utmost 
care,  skill,  and  prudence  in  tlieir  relation 
to  other  passengers.  Conroy  v.  Pennsyl- 
vania R.  Co.,  I  P/ttsi.  (Pa.)  440. 

A  carrier  of  passengers  is  bound,  in  the 
management  of  its  cars  and  trains  and  in 
making  connections  of  cars,  to  exercise  the 
highest  degree  of  care  which  it  reasonably 
can  to  prevent  such  injuries  to  its  passen- 
gers as  human  care  and  forethought  can 
avert,  li'/iite  v.  Fitchhuri;  R.  Co.,  18  Am. 
&*  Fng.  R.  Cas.  140,  136  Mass.  321. 

Tlic  duty  of  a  carrit-r  of  passengers  is  to 
exercise  tiic  utmost  care  and  caution.  He 
lias  no  right  to  experiment  at  the  risk  of 
those  wiiom  he  carries,  liarrett  v.  Third 
Ave.  R.  Co.,  45  A^.  Y.  628 ;  affirming  8  Abb. 
Pr.  A'.  S.  205,  I  S'weeniy  568.— Fdi.i.owed 
IN  Maccr  v.  Third  Ave.  R.  Co.,  15  J.  &  S. 
(N.  Y.)  461. 

The  care  and  circumspection  required  of 
a  company  with  respect  to  passengers  in  its 
charge  is  the  utmost  which  can  be  exercised 
under  the  circumstances,  short  of  a  war- 
ranty of  their  safety.  International  &*  G. 
N.  R.  Co.  V.  Welch,  58  Am.  &*  Eng.  R.  Cas. 
70,  86  7V.r.  204,  24  S.  IV.  Rep.  390.— FOL- 
LOWING International  and  G.  N.  R.  Co.  v. 
Halloren,  3  Am.  &  Eng.  R.  Cas.  343,  53 
Tex.  53.     Not  following  Indianapolis  & 


St.  L.  R.  Co.  V.  Horst,  93  U.  S.  295 ;  Phila- 
delphia &  R.  R.  Co.  V.  Derby,  14  How.  (U. 
S.)  4^6.  OuoTlNii  Missouri  Pac.  R.  Co.  w. 
Brown,  75  Tex.  2f)9. 

Whili!  carriers  of  passengers  are  not  in- 
surers of  absolute  safety,  they  are  bound  to 
excrcis'j  reasonable  care  according  to  the 
nature  of  their  contract;  and  as  their  em- 
ployment involves  tiie  safely  of  the  lives 
and  limbs  of  their  passengers,  the  law  re- 
quires the  highest  degree  of  care  which  is 
consistent  with  the  nature  of  their  under- 
taking. Baltimore  Sr*  O.  R.  Co.  v.  State, 
12  Am.  &^  Fng.  R.  Cas.  149,  60  Mil.  449. — 
Rkviewei)  in  Philadelphia,  W.  &  B.  R.  Co. 
V.  Anderson,  72  Md.  519. 

A  company  in  the  transportation  of  pas- 
sengers, though  not  the  insurer  of  their 
lives,  is  required  to  use  the  utmost  skill 
and  diligence  in  carrying  them  safely,  and 
to  employ  those  means  peculiar  to  this 
mode  of  transit  known  to  skilful  and  com- 
petent persons.  Hazard  v.  Chicago,  B.  &• 
Q.  R.  Co.,  I  Biss.  ( U.  S.)  503. 

140.  Liability  for  HliKlitnoKliRcnce. 
— (1)  Generally. — The  degree  of  responsibil- 
ity to  which  carriers  of  passengers  are  sub- 
jected ii  not  ordinary  care,  but  extraordi- 
nary care,  which  renders  them  liable  for 
slight  negligence.  Huelsenkamp  v.  Citizens' 
R.  Co.,  yj  Mo.  537.— Reviewing  Galena  & 
C.  U.  R.  Co.  V.  Yarwood.  1 5  III.  468 ;  Carroll 
V.  New  York  &  N.  H.  R.  Co.,  i  Duer  (N. 
Y.)  571 ;  Chamberlain  v.  Milwaukee  &  M. 
R.  Co.,  7  Wis.  425;  Trow  v.  Vermont  C.  R. 
Co.,  24  Vt.  487.— Distinguished  in  Ash- 
brook  7'.  Frederick  Ave.  R.  Co.,  18  Mo. 
App.  290.  Quoted  in  Bryan  v.  Missouri 
Pac.  R.  Co.,  32  Mo.  App.  228.  Reviewed 
in  Fitch  %>.  Pacific  R.  Co.,  45  Mo.  322. — 
Furnish  v.  Missouri  Pac.  R.  Co.,  102  A^.  Y. 
438,  13  S.  W.  Rep.  1044.  Barrett  v.  Third 
Ave.  R.  Co.,  45  A^  Y.  628;  affirming  8  Abb. 
Pr.  A\  S.  205,  I  Sweeney  568.  Boss  v.  Prcnii- 
dence  &^  W.  R.  Co.,  21  Am.  &*  Fng.  R.  Cas. 
364.  15  R.  /.  149,  I  All.  Rep.  9. 

When  a  company  contracts  to  give  the 
passenger  a  safe  transportation  to  the  sta- 
tion of  his  destination,  until  it  has  carried 
him  to  that  regular  and  safe  landing  it  is 
responsible  for  slight  neglect,  extraordinary 
diligence  being  the  measure  of  its  care  for 
him  to  that  place.  Central  R.  Co.  v.  Thomp- 
son, 76  Ga,  770. 

The  degree  of  responsibility  to  which  car- 
riers of  passengers  are  subjected  —they  being 
bound  to  the  utmost  care  and  skill  in  the 
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performance  of  their  duty  to  thctn — is  not 
ordinary  cure,  which  will  rnai<u  tiicni  li.ihlc 
only  for  ordinary  ncylect,  but  extraordinary 
care,  wiiich  renders  them  liable  for  slijjht 
ne^jlect.  The  same  degree  of  care  is  re- 
quired for  a  gratuitous  passenger  as  vscjuld 
be  required  in  the  case  of  a  passenger  pay- 
ing his  fare,  and  the  same  liability  incurred, 
and  conditions  of  exemption  will  nut  ab- 
solve the  carrier  from  liability.  Jiryan  v. 
Missouri  J'tic.  A'.  Co.,  33  Mo.  App.  228.— 
Approving  Jacobus  v.  St.  Paul  &  C.  R.  Co., 
20  Minn.  125.  Quoting  Huelscnkamp  v. 
Citizens'  R.  Co.,  37  Mo.  538. 

Railway  companies  who  are  carriers  of 
passengers  are  required  to  use  all  the  means 
reasonably  in  their  power  to  prevent  acci- 
dents. It  is  not  necessary  to  charge  them 
with  liability  that  they  be  guilty  of  great 
negligence.  It  is  enough  if  the  accident 
was  caused  solely  by  any  negligence  on 
their  part,  however  slight,  if  by  the  exercise 
of  the  strictest  care  or  i)recaution,  reason- 
ably within  their  power,  the  injury  would 
not  have  been  sustained.  Seymour  v.  Chi- 
cago, R.  &*  Q.  R.  Co.,  3  niss.  {U.  S.)  43.— 
Distinguished  in  Ohio  &  M.  R.  Co.  w. 
Dickerson,  59  Ind.  317. 

(2)  Slightest  or  smallest  negligence. — Com- 
mon carriers  are  not  insurers  of  their 
passengers,  but  are  bound  to  the  utmost 
care  and  diligence  of  very  cautious  persons, 
as  far  as  human  care  and  foresight  can  go, 
and  are  liable  for  an  injury  resulting  from 
the  slightest  negligence,  if  human  prudence 
and  foresight  might  have  guarded  against 
it.  Trcadwell  v.  Whittier,  80  Cal.  574,  22 
Pac.  Rep.  2(A. 

Carriers  of  passengers  by  steam  are  re- 
sponsible for  the  smallest  or  slis^htest  negli- 
gence.   Little  Rock  &^  Ft.  S.  A'.  Co.  v.  Miles. 

13  Am.  &*  Eng.  R.  Cas.  10,  40  Ari:  298,  48 
Am.  Rep.  10.  Jeffersonville  R.  Co.  v.  Hen- 
dricks, 26  Ind.  228.  Kentucky  &»  I.  Ihidge 
Co.  v.  Quiiikert,  1  Ind.  App.  244.  28  N.  E. 
Rep.  338.— Quoting  JefTersonville  R.  Co.  v. 
Hendricks,  26  Ind.  zzZ.—Spellman  v.  Lin- 
coln Rapid  Transit  Co.,  58  Am.  &>  Eng.  R, 
Cas.  297,  36  A'ei>.  890,  55  A'.  IV.  Rep.  270. 
Carrico  v.  IVest  Virginia  C.  6^  /'.  A'.  Co., 
52  Am.  <S»  Eng.  R.  Cas.  393,  35  IV.  Fa.  389, 

14  S.  E.  Rep.  12.  Taylor  v.  Grand  Trunk  R. 
Co.,  48  A^.  //.  304.— Following  Cornwall 
V.  Sullivan  R.  Co.,  28  N.  H.  169;  Clark  v. 
Barrington,  41  N.  H.  51.  Quoting  Phila- 
delphia &  R.  R.  Co.  V.  Derby,  14  How. 
(U.  S.)  4S6.—Schultz  V.  Pac/Jic  R.  Co.,  36 


Mo.  1 3.  Eureka  Springs  R.  Co.  v.  Timmons, 
40  Am.  tS-  Eng.  R.  Cas.OtjH,  51  Ark.  459,  11 
.S'.  II'.  Rep.  690.  I'ersliiui;  v.  Chicago,  />'.  &* 
Q.  R.  Co..  34  Am.  &*  Eng.  R.  Cas.  405.  71 
hnm  561,32  X.  W.  Rep.  488.  McLean  v. 
liurhank,  11  Minn.  277  (Gil.  189).  Jamison 
v.  San  Jos^Sr-  S.  C.  R.  Co.,  3  Am.  &-  Eng.  R. 
Cas.  350,  55  Cal.  593. 

And  the  law  compels  them  to  repel,  by 
satisfactory  proofs,  every  imputation  of  such 
negligence.  When  carriers  undertake  to 
convey  passengers  by  the  powerful  but  dan- 
gerous agency  of  steam,  public  policy  and 
safety  require  that  they  be  held  to  the  great- 
est possible  care  and  diligence.  Any  neg- 
ligence or  default  in  such  case  will  make 
such  carriers  liable  in  damages  under  the 
statute.  Baltimore  &•  O.  R.  Co.  v.  Wight- 
man,  29    Gratt.  \Va.)  431,  17  Am.  Ry.  Rep. 

35«- 

The  slightest  omission  of  any  measure  or 
means  to  avoid  danger  against  which  human 
foresight  or  prudence  could  guard  will  make 
him  liable  for  every  accident  which  may  be 
the  consequence  of  it.  Tennery  v.  Pippin- 
^er,  i   Phila.  {Pa.)  543. 

If  an  injury  occurs  to  a  passenger  by  rea- 
son of  the  slightest  omission  in  regard  to 
the  highest  perfection  of  all  the  appliances 
of  transportation,  or  the  mode  of  manage- 
ment at  the  time  the  injury  occurs,  the  car- 
rier is  responsible.  George  v.  St.  Louis,  /. 
M.  &-  5.  R.  Co.,  I  Am.  6-  Eng.  R.  Cas.  294, 
34  Ark.  613. 

141.  Kxtciit  oftlic  rule  of  cxtraor- 
(liiinry  care,  (c<*i»crully.— The  extent  of 
the  care  and  diligence  which  both  carrier 
and  passenger  must  exercise  is  measured  l;y 
the  known  perils  to  which  passengers  are 
exposed  by  the  particular  kind  of  convey- 
ance. The  more  hazardous  the  mode  tlie 
greater  the  care  and  diligence  required  by 
both  parties.  Chicago,  />'.  (S^  Q.  R.  Co.  v. 
Has::ard,  26  ///.  373.  —  DISTINGUISHING 
Stokes  V.  Saltonstall,  13  Pet.  (U.  S.)  190. — 
Followed  in  Chicago  &  A.  R.Co.f.  Gretz- 
ner,  46  111.  74. 

The  use  of  every  possible  precaution  is 
not  the  rule.  The  carrier  must  adopt  such 
precautions  of  known  value  as  are  sanc- 
tioned by  experience,  and  secure  such  skilled 
labor  as  it  can  reasonably  procure.  Inter- 
national &^  G.  N.  R.  Co.  v.  I/alloren,  3  Am. 
<S-  Eng.  R.  Cas.  343,  53  Tex.  46,  37  Am.  Rep. 

744.- 

The  carrier  must  omit  no  care  to  di.scover 
and  prevent  danger  and  injury  to  a  passen- 
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^'cr  or  passcufjers  tliai  is  ri'usonaMo  aiul 
practicable.  Tlic  public  cxif^cncy  and  secui- 
ity  (Icniand  this  iinicli  of  the  carrier  at  all 
times  and  under  nil  circuiiistaiices.  C/n'cdj^o 
&*  A.  A'.  Co.  V.  Pillsbury,  31  Aw.  iS-  Ent^.  A'. 
6'<is.  24,  123  ///.  9, 14  A'.  A'.  AV/.  23,  1 1  H\s/. 
A;-/>.  757- 

The  duty  of  the  carrier  to  exercise  the 
highest  dcjjrce  of  care  for  the  safety  of  liis 
passenger  is  founded  on  contract,  and  where 
tiie  contract  is  broken,  and  the  passenger 
suffers  consequential  injury,  the  carrier  can- 
not escape  hal)ility  because  the  proximate 
cause  of  tiic  injury  was  the  negligent  act  of 
another.  Ketlmv  v.  Central  Iowa  A'.  Co.,  21 
A»t.  &»  Eng.  R.  Cin.  485,  68  linua  470,  23 
yV.  W.  Rep.  740,  27  A'.  W.  Rep.  466. 

When  a  company  has  created  extra 
danger,  it  is  bound  to  use  extra  precautions, 
and  the  precautions  to  be  adopted  must  be 
adequate  to  insure  the  safety  of  every  pas- 
senger who  exercises  ordinary  care.  Klein 
V.  Jiivett,  26  A^.  /.  Eg.  474 ;  affirmed  in  27 
.y./.Eq.S^o. 

It  is  the  duty  of  a  company  engaged  in 
the  transportation  of  passengers,  whether 
by  freight  or  passenger  trains,  to  so  run  and 
manage  its  trains  and  to  so  handle  its  pas- 
sengers that  no  one  shall  be  injured  by  its 
own  negligence.  Neiu  York,  C.  <S-  St.  L. 
R.  Co,  V.  Doane,  yj  Am.  &*  Eng.  R.  Cas, 
87,  115  /«</.  435,  IS  IVest,  Rep.  465,  17  A^.  E. 
Rep.  913,  I  L.   R.  A.  157,  7  Am.  St.  Rep. 

45'- 

Any  reasonable  possibility  or  probability 
of  danger  demands  action  on  the  part  of 
the  carrier.  Meyer  v.  St.  Louis,  I.  Af.  (S^•  S. 
R.  Co.,  58  Am.  «S-  Eng.  R.  Cas.  1 1 1,  54  Eed. 
Rep.  116. 

1 42.  Care  Hiioh  an  used  hy  priKlciit 
persons.— (I)  Cautious  persons.— The  rule 
is  that  a  carrier  of  passengers  for  hire  must 
use  the  utmost  care  and  skill  which  prudent, 
cautious  men  are  accustomed  to  use  under 
like  circumstances.  Louisville  City  R.  Co. 
V.  IVeams,  80  Ky.  420.  Fuller  v.  Naugatuck 
R.  Co.,  21  Conn.  557.  Gilson  v.  Jackson 
County  Horse  R.  Co.,  1 2  Am.  &*  Eng.  R.  Cas. 
132,  76  Mo.  282.  Brockivay  v.  Lascala,  i 
Edm.  Sel.  Cas.  {N.  Y.)  135.  Boss  v.  Provi- 
dence (So  W.  R.  Co.,  21  Am.  &>  Eng.  R.  Cas. 
364,  15  R,  /.  149,  I  All.  Rep.  9.  Bffiuen  v. 
Netv  York  C.  R.  Co.,  1%  N.  Y.  408. 

Provided  that  the  carrier's  liability  is  not 
restricted  by  special  contract.  Thayer  v. 
St.  Louis,  A.  &>  T.  H.  R.  Co.,  22  Ind.  26. 

If  the  carrier  fails  to  exercise  such  degree 


of  care  and  skill,  and  an  injury  results  there- 
from without  the  |)arty  who  is  injured  con- 
tributing materially  or  suhstantialiy  tliL-reto, 
the  road  is  liable  in  damages.  .Mackoy  v. 
Missouri  J'ac,  R.  Co.,   5   MeCrary  (I/,  S.) 

538. 

Negligence  cannot  be  imputed  to  a  pas- 
senger for  not  anticipatiig  culpable  negli- 
gence on  the  part  of  the  ciirrier,  hut  he  has 
a  right  to  act  on  the  iiresumption  that  the 
employes  of  the  carrier  will  use  that  tlegrce 
of  care  which  persons  of  ordinary  prudence 
are  accustomed  to  employ  under  the  same 
or  similar  circumstances.  Franklin  v. 
Soutliern  Cat.  Motor  Road  Co.,  85  Cal.  63,  24 
Pac.  Rep.  723. 

Railroad  companies,  as  to  their  passen- 
gers, should  be  held  to  the  exercise  of  the 
utmost  care  and  skill  which  prudent  persons 
would  be  likely  to  exercise  as  to  themselves 
under  the  like  circumstances,  and  in  the 
conduct  of  a  business  so  hazardous  as  rail- 
roading. Louisville  Southern  R.  Co.  v.  Min- 
ogue,  90  Ky.  369,  14  S.    11'.  Rep.  357. 

Care  and  negligence  are  relative  terms, 
and  the  degree  of  caution  required  of  car- 
rier and  passenger  is  to  be  estimated,  in  a 
measure,  by  the  hazard  to  life  and  limb;  it 
is  always  such  care  and  vigilance  as  a  pru- 
dent rational  |)erson  would  exercise  under 
like  circumstances.  Dougherty  v.  Missouri 
R.  Co.,  21  Ant.  &•  Eng.  R.  Cas.  497,  81 
Mo.  325,  51  Am.  Rep.  239  ;  affirming  9  Mo. 
App.  478. 

(2)  I'ery  cautious  persons. — Carriers,  to 
secure  the  safety  of  passengers,  must  use 
more  care  than  prudent  men  would  ordi- 
narily do  under  the  sanie  circumstances. 
Louisville,  N.  A.  &'  C.  R.  Co.  v.  Snyder.  37 
Am.  (S^»  Eng.  R.  Cas.  137,  117  Ind.  435,  20 
A^.  E.  Rep.  284,  3  L.  R.  A.  434- 

They  are  bound  to  exercise  toward  their 
passengers  the  highest  degree  of  care  of  a 
very  prudent  and  cautinus  person.  O'Con- 
uell\.  St.  Louis,  C.  &^  11'.  R.  Co.,  106  aUo. 
482,  17  .v.  IV.  Rep.  494.  jVagle  v.  Cali- 
fornia Southern  R.  Co.,  88  Cal.  86,  25  Pac. 
Rep.  1 106.  Libby  v.  Maine  C.  R.  Co.,  58  .-/;//. 
(S-  Eng.  R.  Cas.  81,  85  Me.  34,  26  ////.  Rep. 
943.  Taylor  v.  Grand  'Trunk  R.  Co.,  48 
A'.  H.  304.  Gainard  v.  Rochester  City  &•  B. 
R.  Co.,  18  ;V.  Y.  S.  R.  692,  2  A'.  Y.  Supp. 
470.  Oliver  v.  A'iw  York  &*  E.  R.  Co.,  i 
Edm.  Sel  Cas.  (IV.  Y.)  589. 

The  care  required  of  a  carrier  of  persons 
is  that  care,  prudence,  and  caution  which  a 
very  careful  person  would  use  and  exercise 
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in  a  like  business  and  under  like  circum- 
stances, or  the  utmost  care  and  skill  which 
prudent  men  are  accustomed  to  use  under 
similar  circumstances,  or  such  skill,  dili- 
gence, and  foresight  as  is  exercised  by  a 
very  cautious  person  under  like  circum- 
stances. Smith  V.  Chicago  &*  A.  R.  Co.,  52 
Ahi.  i^  /C/ig.  A'.  Cas.  483,  108  Mo.  243,  18 
^.   jr.  AV/.  971. 

Pi'ssenger  carriers  bind  themselves  to 
carry  safely  those  whom  they  take  into  their 
coaches  or  cars,  as  far  as  human  care  and 
foresight  will  go;  that  is,  for  the  utmost 
care  and  diligence  of  very  cautious  persons. 
IVheaton  v.  Nor/h  Ihach  &*  M.  R.  Co.,  36 
Ctii.  590.  Richmond  City  R.  Co.  v.  Scott,  ^.\ 
Am.  (5-  Riig.  R.  Cas.  418,  86  Va.  902,  11  S, 
K.  Rep.  404. 

They  are  not  insurers  of  the  safety  of 
their  passengers  further  than  could  be  re- 
quired by  the  exercise  of  such  a  high  degree 
of  foresight  as  to  possible  dangers,  and 
.such  a  high  degree  of  prudence  in  guarding 
against  them  as  would  be  used  by  very  cau- 
tious, prudent,  and  competent  persons 
under  like  circumstances.  International^ 
G.  N.  R.  Co.  v.  Hallorcn,  3  Am.  &>  Eng.  R. 
Cas.  343,  53  Tex.  46,  37  Am.  Rip.  744.— 
(^uo'Ei)  IN  Fordyce  v.  Withers,  i  Tex. 
Civ.  App.  540. 

In  an  action  by  a  passenger  to  recover  for 
a  personal  injury,  the  law  as  to  the  care  the 
company  should  exercise  toward  the  pas- 
senger is  correctiy  stated  in  an  instruction 
to  the  efTect  that  "  the  railroad  company 
was  required  to  use  the  utmost  practicable 
care  in  providing  for  the  safety  of  passengers 
on  its  road,  and  to  use  that  high  degree  of 
prudence,  diligence,  and  care  in  building  its 
mad  and  maintaining  its  track  and  m  nin- 
ni:.g  its  trains  as  would  be  u.sed  by  very 
cautious,  prudent,  and  competent  persons 
under  similar  circumstances;  and  if  it  failed 
to  use  such  degree  of  care,  such  failure 
was  negligence."  Leiy  v.  Campbell,  {Tex^ 
19  .V.   \V.  Rep.  438. 

14;j.  C^aro  siirli  as  iistul  I>y  {;oo<l 
railroad  iihmi.— The  care  required  of  a 
carrier  towards  its  passengers  may  also 
be  defined  as  the  highest  practicable 
care,  caution,  and  diligence  which  capable 
and  faithful  railroad  men  would  exercise  in 
similar  circumstances.  Furnish  v.  Missouri 
Pac.  R.  Co.,  102  Mo.  438,  13  S.  IV.  Rep. 
1044. 

Carriers  fulfil  their  duty  if  they  furnis'h 
and  conduct  their  road  in  the  manner  gen- 


erally found  and  believed  to  be  safe  by  pru- 
dent railway  companies.  Cra/iil  Rapids  6>* 
/.  R.  Co.  V.  Huntley,  38  Mich.  537. 

A  charge  to  tht-  jury  that  carriers  are 
"  legally  bound  to  exert  the  utmost  care  and 
skill  in  conveying  their  passingers  and  are 
responsible  for  the  slightest  negligence  or 
want  of  skilfulness  either  in  themselves  or 
their  servants;"  that  they  are  "bound  to 
the  utmost  care  and  skill  in  the  performance 
of  their  duty  ; "  that  tlie  degree  of  respon- 
sibility to  which  they  are  subjected  is  "not 
ordinary  care,  whicii  will  make  them  liable 
for  ordinary  neglect,  but  extraordinary  care, 
which  renders  them  liable  for  slight  neg- 
lect," etc.,  is  too  exacting  in  its  require- 
ments. Railroads  are  only  held  to  the  duty 
of  being  prudent  and  to  the  diligence  em- 
braced by  the  common  rules  of  good  railroad 
management.  Michigan  C.  R.  Co.  v.  Cole- 
man, 28  Mich.  440,  12  Ant.  Ry.  Rep.  59. 

A  company  in  coupling  a  freight  train  to 
a  passenger  car  having  passengers  already 
in  it  to  be  carried  by  the  train  is  bound  to 
exercise  extraordinary  diligence— that  is, 
such  diligence  as  very  piudent  persons 
would  use  with  a  like  train  under  like  cir- 
cumstances. Chattanooga,  R.  &»  C.  R.  Co. 
V.  Huggins,  52  Am.  &^  Awj,'-.  R.  Cas.  473,  89 
Ga.  494,  1 5  S.  E.  Rep.  848.  See  also  Fisher 
V.  Southern  Pac.  R.  Co.,  89  Cal.  399,  26  Pac. 
Rep.  894. 

144.  TowanlN  women  and  cliil- 
dreii.* — It  must  not  be  understood  to  be  a 
rule  of  law  that  a  carrier  owes  to  every  pas- 
senger precisely  the  same  care,  without 
respect  to  age,  sex,  or  bodily  infirmity.  The 
degree  of  care  is  the  same— that  is  to  say 
the  greatest  care — but  what  would  be  suffi- 
cient to  insure  the  safety  of  one  person  may 
not  be  sufficient  for  others,  physically  less 
able  to  take  care  of  themselves.  So  held 
where  a  female  passenger  was  injured.  St. 
Louis,  A.  &'  T.  R.  Co.  v.  Finley,  79  Tex.  85, 
15  X.  /('.  Rep.  266. 

It  is  the  duty  of  a  company  to  exercise 
the  highest  degree  of  care  in  the  carriage  of 
passengers;  and  it  is  the  duty  of  conductors, 
when  womer.  and  children  are  upon  their 
trains,  not  to  direct  them  to  go  into  places 
of  danger  wit'.iout  furnishing  such  assist- 
ance as  will  prevent  accident.  Clet'eland,  C, 
C.  <S-  /.  R.  Co.  V.  Manson,  30  Ohio  St.  451. 


•  Ijuty  of  carrier  towards  females,  see  note,  47 
Am.  &  Eng.  R.  Cas  ^72.  See  also  Chilurkn, 
Injuries  to,  13-10,  42-40. 
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14n.  Towards  sick  mid  fcclile  pas- 
seiiKors.* — Persons  laboring  under  phy- 
sical intirmiticR  or  otherwise  unable  to  take 
care  of  themselves,  who  travel  on  railroad 
trains,  must  provide  proper  assistance  for 
themselves,  and  it  is  not  the  duty  of  the 
conductor,  in  the  absence  of  instructions 
from  the  company,  to  render  such  assist- 
ance. Loiiisville  &^  N.  A'.  Co.  v.  Fleming, 
1 8  Am.  &*  Eng.  A'.  Cas.  347,  14  /,»•<»  {'fenti.) 
128. — Approving  New  Orleans,  J.  &  G.  N. 
R.  Co.  7'.  Statham,  42  Miss.  607  ;  Willetts  v. 
Bullalo  &  K.  R.  Co.,  14  Barb.  (N.  Y.)  585. 
QuoTiNO  Sheridan  v.  Brooklyn  &  N.  R. 
Co.,  36  N.  y.  39. 

Knowledge  communicated  to  the  conduc- 
tor of  a  train  that  a  passenger  is  feeble  and 
will  need  assistance  in  getting  ofT  is  notice 
to  the  carrier,  and  it  is  not  necessary  to 
notify  every  other  conductor  and  train-hand 
that  may  be  in  charge  of  the  train.  Foss  v. 
Boston  &•  M.  R.  Co.,  (N.  H.)  47  Am.  &>  Eng. 
R.  Cas.  566. 

In  putting  off  a  passenger  who  has  gotten 
upon  the  wrong  train  by  mistake,  when  in- 
formed of  his  dimne.ss  of  vision  or  feeble 
condition,  the  carrier  must  use  such  care  as 
his  condition  requires  to  prevent  injury. 
Columbus,  C.  &*  I.  C.  R.  Co.  v.  /'o^ucil,  40 
Jn,l.  37. 

140.  Towards  passeiif^vrs  iiieiitally 
iii<'ai»aeltat«Ml.t— Where  an  unart  •••  l';d 
passenger,  after  enli-ring  upon  a  j<."  .n.y, 
becomes  sick  and  unconscious,  or  insane, 
it  is  the  duty  of  the  company  to  remove 
him  from  tiie  train  and  leave  him  un- 
til he  is  in  a  fit  condition  to  resunie  his 
journey,  or  until  he  has  obtained  the  neces- 
sary assistance  to  take  care  of  him  to  the 
end  of  the  journey.  Atchison,  T.  &^  S.  F. 
A'.  Co.  v.  U'llur,  21  Am.  &*  Ent^.  R.  Cas. 
418,  33  A'</«.  543.  6  IW.  Rip.  877. 

The  duty  of  the  company  to  such  a  pas- 
senjfcr  does  not  end  with  his  removal  from 
the  train,  but  it  is  l)ound  10  the  exercise  of 
reasonable  and  ordinary  care  in  temporarily 
providing  for  his  protection  and  comfort; 
and— //<7f/,  that  the  company  may  have  ex- 


*  See  also  ,ititf,  1  Hi. 

Duty  Kiwanls  pussenKcrs  ir)  feeble  health,  see 
note,  47  Am.  \  Kn(;.  R.  Cas.  572. 

Duly  that  companies  owe  sick,  aRccI,  and  fee- 
ble passen^frs,  see  note,  97  Am.  Dkc.  4(j(). 

Decree  of  oare  requireil  towards  passenRers, 
both  well  and  dis,tbled  or  sick,  see  5S  Am.  &  Lnc. 
R.  Cas.  73,  tiistr. 

f  See  also  atitf:  1 14« 


crcised  due  care  towards  such  a  passenger, 
who  is  without  friends  nr  money,  when  it 
carefully  and  prudently  removes  him  from 
its  train  and  promptly  places  him  in  charge 
of  the  overseer  of  the  poor.  Tiie  statute 
makes  it  the  duty  of  an  overseer  of  the  poor 
in  any  township  or  city  to  grant  temporary 
relief  to  any  non-resident  who  may  be 
found  lying  sick  therein,  or  in  distress,  and 
without  friends  or  money,  and  the  expense 
of  providing  such  relief  is  to  be  p;iid  out  of 
the  county  treasury.  Atchison,  T.  Sr'  S.  F. 
R.  Co.  V.  IVcficr,  21  Am.  &^  Eng.  R.  Cas.  418, 
33  A'tin.  543,  6  Pac.  Rep.  877.— Quotko  in 
Indianapolis,  P.  &  C.  R.  Co.  v.  Pitzer,  25 
Am.  &  Eng.  R.  Cas.  313,  109  Ind.  179,  58 
Am.  Rep.  387. 

The  degree  of  care  to  be  exercised  where 
company  accepts  as  a  passenger  one  who,  be- 
cause of  mental  and  ()hysical  disabilities,  is 
unable  to  take  care  of  himself  and  who  has 
no  assistant,  is  that  which  is  reasonably 
necessary  for  the  safety  of  the  i)assenger  in 
view  of  his  mental  and  physical  condition  ; 
and  whether  the  railway  company  excrcisi-s 
such  degree  of  care  is  a  question  for  a  jury. 
Croom  V.  Chicago,  M.  «&*  St.  P.  R.  Co..  52 
Minn.  296,  53  .V.  /F.  Rep.  11 28. 

Where  a  carrier  admits  an  insane  person 
on  the  train  with  other  passengers  the  de- 
gree of  care  imposed  is  the  highest,  and  an 
instruction  that  the  company  "  was  bound 
to  use  the  utmost  care  and  diligence  that 
prudent  and  careful  men  should  have  exer- 
cised "  is  erroneous,  as  the  carrier's  legal 
obligation  is  higher  than  any  degree  of  care 
required  of  prudent  men.  .Meyer  v.  .St. 
Louis,  I.  M.  vli-'  .v.  R.  Co.,  54  Feil.  Rep.  1 16, 
10  r.  S.  App.  677,  4  C.  C.  A.  221. 

Where  a  passenger,  by  reason  of  the 
failure  of  the  train  employes  to  call  the 
stations,  attempts  to  alight  at  ;i  station 
called  by  a  fellow-passenger,  not  his  desti- 
nation, and  is  thrown  from  the  platform  to 
the  track  by  the  suflden  starting  of  the 
train,  and  afterwards,  while  upon  the  track, 
between  the  station  aiid  his  destination,  in 
a  partially  unconscious  condition  from  his 
fall,  is  negligently  run  down  and  killed  by  a 
passenger  train  in  charge  of  employes  hav- 
ing knowlcdgi;  of  his  fall  and  condition  of 
mind,  the  company  is  liable  because  of  its 
duty,  having  knowledge  of  his  fall  and  men- 
tal condition,  to  n.se  (;.re  to  protect  him 
from  its  trains.  Cincinnati,  /.,  St.  L.  •_  C. 
R.  Co.  V.  Cooper,  120  Ind.  469.  22  N.  E.  Rep, 
340,6/,.  R.  A.  241. 
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147.  Towards  iiitoxivntod  imsseii- 

gtTH.*— Carrier  must  use  same  care  to  a 
drunken  as  to  a  sober  passenger.  Milliman 
V.  i\iiv  York  C.  <S-  //.  A'.  A*.  Co.,  66  .\'.  V. 
642  ;  ajffirmiMg  4  Hun  409,  6  7".  (S-*  C.  585. 

If  none  of  tlic  defendant's  employes  knew 
that  the  plaintiff  had  In-en  drinking,  they 
were  bound  only  to  use  toward  him  the 
care  and  prudence  that  a  sober  man  would 
require  for  his  safety.  Strand  v.  Chicago 
&•  IV.  Af.  A'.  Co..  31  Ain.  &^  Eng.  A".  Cas. 
54,67  Mich.  3S0,  11  West.  Rep.  538,34  A^. 
W.  Rep.  712. 

Where  a  passenger  is  riding  on  the  plat- 
form of  tiie  car  in  such  a  state  of  intoxica- 
tion as  to  be  careless  and  heedless  01  the 
danger  to  which  he  is  exposed,  it  is  the 
duty  of  the  company,  after  the  conductor 
has  notice  of  his  condition  and  exposure  to 
danger,  to  use  tiie  ordinary  precautions  for 
his  safety,  such  as  calling  his  attention  to 
the  danger  and  the  rules  of  the  company 
forbidding  such  exposure,  and  inviting  him 
to  go  inside  of  the  car.  ri.<ther  v.  West 
Virginia  &f  P.  R.  Co.,  ( \V.  Va.)  58  Am.  <S- 
Eng.  R.  Cas.  337,  19  .S'.  £.  Rep.  578.— Quot- 
ing Carrico  7^.  West  Virginia  C.  &  P.  R.  Co., 
52  Am.  &  Eng.  R.  Cas.  393,  35  W.  Va.  390. 
— And  see  also  McClelLvui  v.  Louisville,  X. 
A.  &^  C.  R.  Co.,  iSAtn.  6>»  Erg.  R.  Cas.  260, 

94  />!(/    276. 

148.  GroatiT  rare  iliaii  used  to- 
wards cattle.t— Tiie  paramount  duty  of 
a  railroad  company,  through  its  agents  in- 
trusted with  the  conduct  of  the  train,  is  to 
look  to  the  safety  of  the  persons  and  jirop- 
erty  thereon,  subordinate  to  which  is  ttie 
duty  to  avoid  unnecessary  injurv  to  anitntils 
straying  upon  the  road.  Loui.s-^'ille  iS-  /•'.  A'. 
Co.  V.  Hallartl,  2  M<ic.  {A'y.)  \jj. 

140.  Limits  ainl  exceptions  to  the 
rule  of  extraordinary  oare,  Kt'«»«*r- 
all.v.l — The  law  requiics  carriers  of  passen- 
gers to  do  all  that  human  care,  vigilance, 
and  foresight  can,  under  the  circumstances, 
considering  the  character  and  mode  of  con- 

*  See  also  ««/,-,  ;J7,  lOl,  1  15;  fost,  ;tll«, 
35:t,  4(><».  4:{4. 

Care  of  intoxicated  passenKers,  see  note,  31 
Am  &  Eng.  R.  Cas.  $<)■ 

Exposure  of  drunken  passenger  to  dantjcr  l)y 
ejeciing  him  from  train,  see  note,  19  L.  R.  A. 

327- 
t  .See  also  Animals,  Injurik.s  to,  38,  Wi 

(4).  <M>  (4). 

^  Knowledge  or  means  of  knowledge  of  com- 
pany as  to  causes  likely  to  produce  injuries,  as 
bearing  on  liability  for  injuries  to  passengers, 
see  note,  21  Am.  &  Eno.R.  Cas.  335. 


veyancc,  to  prevent  accident.  While  they 
are  held  to  the  utmost  care  which  is  con- 
sistent with  the  business  in  which  they  are 
engaged,  they  are  not  to  l>c  held  as  against 
every  possible  fiangcr,  noi  arc  they  to  be 
held  accountable  for  not  taking  every  pos- 
sible precaution  against  danger  and  acci- 
dent. I.iMj>  V.  Maine  C.  R.  Co.,  58  Am.  Sr* 
Eng.  R.  Cas.  81,  85  J/e.  34,  26  y///.  A',/>  q^j, 
— yuoriNO  Warren  v.  Fitchburg  H.  Co.,  8 
Allen  (Mass.)  227;  Tuller  v.  Talbot,  23  111. 

357. 

A  company  is  bound  to  use  the  best  pre- 
cautions known  in  practical  use  to  secure 
the  safety  of  passengers,  but  not  every  pos- 
sible precaution  which  the  highest  scientific 
skill  (according  to  speculative  evidence) 
might  have  suggested.  And  if  there  are 
several  grounds  of  negligence  suggested, 
the  jury  must  be  satisfied  that  some  one  or 
other  of  them  caused  damage  to  the  party 
injured,  though  they  need  not  be  able  to 
ascribe  the  whole  injury  to  either.  Eord  v. 
London  &^  S.  IV.  R.  Co.,  2  F.  &•  F.  730. 

The  high  degree  of  care  which  carriers 
must  exercise  to  prevent  injuries  to  their 
passengers  must  be  determined  by  reference 
to  the  care  that  a  cautious  man  would  take 
without  knowledge  that  an  accident  might 
occur,  and  not  as  viewed  from  the  standpoint 
of  a  jury  in  hxiking  back  at  the  accident 
and  seeing  what  might  have  prevented  the 
injury.  Rinven  v.  A'nv  York  C.  R.  Co.,  18 
A',  y.  408.— Ai'iM.iEi)  IN  Maverick?'.  Eighth 
Ave.  R.  Co.,  36  N.  Y.  378.  Qudikd  in 
Griffith  V.  Uiica  &  M.  R.  Co.,  43  N.  Y.S.  R. 
835.  Fredericks  z'.  Northern  C.  R.  Co.,  157 
Pa.  St.  103. 

Less  care  on  the  part  of  a  com  ^'iny  for 
the  safety  of  its  passeii,u;ers  is  necessary  in 
handling  a  tiain  which  .stops  at  a  wood  sta- 
tion for  wood  and  water  than  where  it  stops 
to  take  on  or  put  olT  passengers.  Mitchell 
V.   Western  &<>  .1.  R.  Co.,  30  O'a.  22. 

The  rule  that  the  carrier  is  bi)uiul  to  ex- 
ercise the  highest  degree  of  care  that  is 
possible  to  human  foresight  and  prudence 
floes  :iot  require  a  construction  tli.it  will 
make  the  carrier  an  insurer  against  acci- 
dents; nor  tlie  prevention  of  accid' nts  by 
the  employment  of  means  wliicli.  if  the 
accickMit  couk!  have  been  ioretold,  might 
have  been  used  to  prevent  it ;  nor  fur  the 
wtongftd  acts  of  strangers,  unless  thecarricr 
was  remiss  in  not  discovering  them  in  time 
to  aver  the  injury;  nor  is  it  required  to 
exercise  an  imjiracticable  character  or  ex- 
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tent  of  precaution  which  could  not  be 
observed  without  so  ruinous  a  cost  as  to 
destroy  k^  business ;  and  in  all  cases  the 
liability  is  only  such  as  results  from  negli- 
gence. Fredericks  v.  Northern  C.  J!.  Co., 
58  Aw.  &^  Fnt^.  K.  Ciis.  91,  157  J'lt.  S/.  103, 
27  yl//.  Kep.  6S9.— Ai'PRoviNO  Thomas  v. 
Fl.iladelpliia  &  R.  R.  Co..  148  Pa.  St. 
180. 

150.  Ordinary  cnro,  when  NufH- 
clent.— In  duties  touching  the  convenience 
or  accommodation  of  a  passenger,  who  lias 
purchased  a  ticket  and  is  waiting  at  the 
ordinary  place  of  departure  to  take  the 
train,  the  carrier  need  only  use  ordinary 
diligence.  Central  R.  &*  P.  Co.  v.  Perry,  58 
Ga.  461,  16  Am.  Ry.  Rep.  122. 

Carriers  are  only  held  to  reasonable  care 
in  preventing  injuries  by  one  passenger 
upon  another,  and  not  to  the  utmost 
care  which  is  required  in  the  construc- 
tion of  the  road  and  the  management  of 
its  trains.  So  held,  where  a  passenger 
sued  for  an  injury  by  being  jostled  and 
thrown  down  when  he  was  about  to  leave 
the  car,  by  other  ''j'.isengers  entering  it. 
Ihuk  v.  Miin/iiittan  R.  Co.,  32  .V.  J'.  .V.  R. 
5-1,  10  A'.  Y.Supp.  107. — AiMM.viNc;  Palmer 
V.  Pennsylvania  Co.,  iii  N.  Y.  488,  19  N.  Y. 
S.  R.  493;  Kelly  v.  Manhattan  R.  Co.,  112 
N.  Y.  443,  21  N.  Y.  S.  R.  S07;  Lafflint/. 
Buflalo  &  S.  VV.  R.  Co.,  106  N.  Y.  139,  8 
N.  Y.  S.  R.  5./> ;  Morris  v.  New  York  C.  iS: 
H.  R.  R.  Co.,  106  N.  V'.  678.  II  N.  Y.  S. 
R.  204. 

Where  a  company  is  not  chaitercfl  for 
the  purpose  of  carrying  |)asseiigers,  but  only 
fuinislu's  motive-power  to  a  regular  rail- 
.  ad  eoin])any,  it  is  only  bound  to  use  ordi- 
nary skill  and  diligence,  and  is  only  lial)le 
fur  direct  unskilfulness  or  nci^ligence.  Keep 
V.  /iiif/,iniip(>/ii  &■>  .N'/.  /..  R.  Co.,  3  McCrary 
(6'.  .V.)  .;o8.  <■)  Fed.  Rep.  625. 

.■\  c.irrier  is  only  held  to  reasonable  care 
to  [)reven'.  such  injuries  as  are  likely  to  re- 
sidt  ti>  passengers  by  accidental  falling  of 
baggage  fnmi  the  car-rack,  and  not  to  tliat 
higher  liejjree  of  care  required  in  providing 
sale  transp()rtatif)n,  etc.  Morris  v.  Xew 
York  C.  >1^  H.  R.  R.  Co.,  \  Si/v.  App.  513, 
106  X.  V.  678,  tii-in.,  13  iV.  A".  Rep.  455,  11 
iV.   )'.  .v.  A'.  204  ;  reTersinf^  3^)  Hun  647,  ineni. 

Carriers  of  passengers,  by  the  English 
rule,  are  bound  to  carry  their  passengers 
safely,  using  such  care  and  caution  as 
maybe  reasonably  expected  to  be  used  by 
reasonable  men.     t\ichardson  v.  Great  East- 


ern R.  Co.,  L.  R.  10  C.  P.  490.    Metropoli- 
tan R.  Co.  v.  Jackson,  3  App.  Cas.  193. 

151.  CnrrU>r  not  dccnuMl  an  in« 
surer.* — A  comjjany  as  a  carrier  of  pas- 
sengers cannot  be  held  to  the  responsibility 
of  warranting  the  safety  of  its  passengers 
against  all  accidents  and  at  all  events. 
Nagle  V.  California  Southern  R.  Co.,  88  Cal. 
86,  25  Pac.  Rep.  1106.  Baltimore  »S-  J'. 
Turnpike  Road  v.  Leonliardt,  27  Am.  &> 
Fnt;.  R.  Cis.  194,  66  J/d.  70,  5  Atl.  Rep. 
346. 

A  company  engaged  in  the  carriage  of 
passengers  as  a  common  carrier  cannot  be 
considered  an  insurer  of  the  absolute  safety 
of  the  persons  and  lives  of  its  passengers 
during  transportation.  Hazards.  C/iicaj^o, 
n.  Gr-  Q.  R.  Co.,  I  Biss.  {U.  S.)  503.  C/iica- 
go,  K.  &*  W.  R.  Co.  V.  Fisher,  49  Kan.  460, 
30  Pac.  Rep.  462.  Jeffersonville  R.  Co.  v. 
Hendricks,  26  Ind.  228.  Chica^^o,  P.  &•  St. 
L.  R.  Co.  V.  I.e7i>is,  58  .,•/;;/.  iS-  Fng.  R.  Cas. 
126,  145  ///.  67,  33  N.  F.  Rep.  960.  Chicai;o 
&•  A.  R.  Co.  V.  Ariwl,  58  Aw.  &*  F.ng.  R. 
Cas.  411,  144  HI.  261,  33  A'.  F.  Rep.  204. 
Baltimore  (S-»  O.  R.  Co.  v.  State,  12  Aui.  i5^ 
Fni^.  R.  Cas.  149,  60  Md.  449.  O' Council 
v.  .SV.  Louis,  C.  &^  II'.  R.  Co.,  106  J/o.  482, 
17  S.  H'.  Rep.  494.  Leslie  v.  ll'ahash,  St. 
L.  i^  /'.  A'.  Co.,  26  Am.  &>  Fntr.  R.  Cas.  229, 
88  Mo.  50.  Gilson  \.  Jackson  County  Horse  R. 
Co.,  12  A>n.  &•  Fng.  R.  Cas.  132,  76  Mo.  282. 
Saiiycr  v.  Hannihal  &"  St.  J.  R.  Co.,  37  Mo. 
241.  Fredericks  v.  Northern  C.  R.  Co.,  58 
Am.  (T"^  Fng.  R.  Cas.  91,  157  Pa.  St.  103,  27 
Atl.  Rif^.  689.  International  i5-»  (/.  .\.  R. 
Co.  V.  tlalloren,  3  Am.  &»  Fng.  R.  Cas.  343, 
53  Te.\-.  46,  37  Am.  Rep.  744.  Te.xws  Pac. 
R.  Co.  V.  lUickelcw,  3  Tex.  Ci7>.  App.  i-jz,  22 
i'.  \V.  Rep.  994.  Fisher  v.  11 'est  Virginia 
&'  P.  R.  Co,  (  W.  I'a.)  58  Am.  *-  Fng.  R. 
^"*'  337>  '9  •*••  '"  '''''/*•  57^-  Cillingham  v. 
Ohio  RiTcr  R.  Co.,  51  Am.  &*  Fng.  R.  Cas. 
222,  35  W.  I'a.  588.  14  /..  R.A.  7y«.  14. V.  F. 
Rep.  243.  Louisville,  X.  A.  &•  C.  R.  Co.  v. 
Pedigo,  27  Am.  &•  Fng.  R.  Cos.  310.  108 
Ind'.  481,  8  X.  E.  Rep.  627.  l.add  v.  Foster, 
12  Sony.  {U.  S.)  547,  31  Fed.  Rep. 827.  Chi- 
cago &^  X.  ir.  R.  Co.  V.  Carroll,  5  ///.  App. 
201.  Grand  Rapids  &»  /.  R.  Co.  v.  Huntley, 
38  Mich.  537. 

A  passenf'e'-  carrier  is  not  an  insurer  of 
the  safety  of  the  traveler,  nor  required  to 
use  ni' ms  to  prevent  injuries  which  shall 


•Carriers  not  insurers  of  life  or  safety  of  pas 
sengets,  see  note,  3  L.  R.  A.  252. 
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necessarily  and  in  all  cases  be  siitFicient, 
efficient,  and  effective.  i'hici\i;o.  A".  &^  IV. 
Ji.  Co.  V.  Fisher,  49  Kan.  460,  30  I'ac.  Rep. 
462. 

The  company  is  an  insurer  of  the  p-tssen- 
ger's  safety  only  against  the  risks  caused  or 
increased  solely  by  its  own  negligence. 
Grand  Rapids  <S-  /.  R.  Co.  v.  lioyd,  65  Ind. 
526. 

152.  Care  consistent  with  practi- 
cnl  operation  of  the  road,  {j^enerally. 
— The  true  rule  in  regard  to  the  degree  of 
care  required  of  railroad  companies  to 
guard  against  injury  to  passengers  is,  that 
the  carrier  shall  do  all  that  human  care, 
vigilance,  and  foresight  can  rp^-jonably  do, 
consistent  with  the  mode  of  conveyance 
and  the  practical  openition  o^  the  road. 
Pittsburg,  C.  &*  St.  L.  R.  Co.  v.  Thompson, 
it  III.  138,  3  Am.  Ry.  AV/.  454.— Fot.i.ov/- 
ING  Tiiiler  V.  Talbot,  23  III.  357.— C«r"  v. 
Eel  River  &*  E.  R.  Co.,  98  Cal.  366,  33  Pac. 
Rep.  213. 

Carriers  are  required  to  do  all  that  human 
care,  vigilance,  and  foresight  can  reasonably 
do,  consistent  with  the  character  and  mode 
of  conveyance  adopted  and  practicable 
prosecution  of  the  business,  to  prevent  ac- 
cidents to  passengers  riding  upon  their 
trains  or  alighting  therefrom.  Chicago  &* 
A.  R.  Co.  V.  Jiyrum,  48  ///.  A  pp.  41. 

While  ordinarily  carriers  of  passengers 
for  hire  are  not  insurers  of  absolutely  safe 
carriage,  in  the  absence  of  any  limitation  of 
their  liability  they  are  required  to  exercise 
the  highest  degree  of  care,  skill,  and  dili- 
gence practically  consistent  with  the  efli- 
ciiint  use  and  operation  of  the  mode  of 
transportation  adopted.  Chicago  &•  A.  R. 
Co.  V.  Arnol,  58  Am.  &•  t\ng.  V.  Cas.  411, 
144  ///.  261,  33  A^.  E.  Rep.  204. 

153. considerinK:  tlie  mode  of 

«'oiive.yuncc  adopted.— (1)  Generally.— 
Carriers  of  passengers  are  only  held  to  the 
utmost  degree  of  care,  vigilance,  and  pre- 
caution which  is  consistent  with  the  mode 
of  transportation  used.  Mobile  &•  O.  R.  Co. 
\.  Klein,  \i  III.  App.  63. — QuoriNt;  Tullcr 
V.  Talbot,  23  111.  357  ;  Heazle  v,  Indianapo- 
lis, B.  &  W.  R.  Co.,  76  111.  501.- AVr///  Chi- 
cago St.  R.  Co.  V.  Cook,  ij\i  III.  551,  33  jV.  E. 
Rep.  958. 

The  law  requires  common  carriers  of 
passengers  to  do  all  that  human  care,  vigil- 
ance, and  foresight  can  under  the  circum- 
stances, considering  the  character  and  mode 
of  conveyance,  to  prevent  accident.    Libby 


V.  Maine  C.  R.  Co.,  85  Me.  34,  26  Ail.  Rep. 
943. —Quoting  Warren  v.  Fitchburg  R. 
Co.,  8  Allen  (Mass.)  227. — Jamison  v.  San 
Josi  <S-  S.  C.  R.  Co.,  3  Aw.  &-  Eng.  R.  Cas. 
350,  55  Cal.  593.  Chicago,  P.  &*  St.  L.  R. 
Co.  V.  Letvis,  48  ///.  App.  274.  Atchison,  T. 
&*  S.  F.  R.  Co.  V.  Frier,  ( Tex.  Civ.  App.) 
22  5.  U\  Rep.  6. 

Carriers,  while  not  absolutely  insurers  of 
the  passengers'  safety,  are  required  to  use 
all  means  that  care,  vigilance,  and  foresight 
reasonablv  require  in  view  of  the  character 
an<l  mode  of  conveyance  adopted,  and  are 
held  to  the  highest  degree  of  care  and 
prudence  which  is  consistent  with  the  prac- 
tical operation  of  their  road  and  the  trans- 
action of  their  business.  Chicago,  P.  &*  St. 
L.  R.  Co.  v.  Lcviis,  jSAm.  6-  Eng.  R.  Cas. 
126,  145  ///.  67,  33  ;V.  E.  Rep.  960. 

(2)  Freight  and  ihixed  trains.* — A  com- 
pany, in  operating  a  freight  train  cairying 
passengers,  is  not  bound  to  the  ui-iost  dili- 
gence which  human  skill  and  foresight  can 
effect,  but  is  required  to  use  the  highest 
degree  of  pra*  tical  care,  diligence,  and  skill 
that  is  consist  !>nt  with  the  operation  of  its 
road  and  that  will  not  render  the  business 
of  carrying  passengers  impracticable.  .SV. 
Louis,  I.  M.  &•  S.  R.  Co.  v.  .Sn'eet,  57  ArJt. 
287,  21  .S".  W.  Rep.  587.— Quoting  Arkansas 
Midland  R.  Co.  v.  Canman,  52  Ark.  524. 

Carriers  must  use  the  best  precautionr.  in 
known  practical  use  to  secure  the  safety  0/ 
their  passengers;  and  this  is  the  measure  of 
their  duty  whether  they  carry  them  on 
freight  or  mixed  trains  or  on  exclusively 
passenger  trains  ;  but  this  does  not  require 
that  they  should  adopt,  on  freight  or  mixed 
trains,  all  the  appliances  which  they  use  on 
passenger  trains,  but  merely  the  highest  de- 
gree of  care  consistent  with  the  practical 
operation  of  such  trains.  Oviaft  v.  l'>akota 
C.  R.  Co.,  43  Minn.  300,  45  N.  If.  Rep.  436. 

Section  2100  of  the  Ciilifornia  Civil  Code, 
which  provides  that  a  railro.id  company  <  ;ir- 
rying  passengers  paying  fare  must  use  the 
utmost  care  and  diligence,  and  must  provide 
everything  necessary  for  that  purpose,  and 
must  exi'rrise  to  that  end  a  reasoniiblc  dr- 
gree  of  skill, appliesto  all  trainscarrj'ing  pas- 
sengers for  hire  ;  and  in  operating  a  train 
regularly  carrying  freight  and  passengers  the 
oonpany  is  liable  for  the  full  degree  of 
ne.uligcnce  enjoined  by  the  statute  ;  but  tiie 
concluding  provision  requires,  in  addition 

•See  also /..//,  288,  280. 


m 


mtwmtm»wwwm 


CARRIAGE   OF   PASSENGERS,  154-150. 


365 


^ 


to  diligence,  skill  only  in  providing  what  is 
necessary  to  the  safe  carriage  of  passengers, 
and  does  not  proiiibit  the  use  of  a  freight 
train  for  that  purpose.  Fisher  v.  Southern 
Pac.  A\  Co. ,  89  til/.  399,  26  /'ac.  Kfp.  894. 
See  also  Chattanooga  A'.  &*  C.  A'.  Co.  v.  /Jujf- 
i^ins,  52  Am.  er-«  Epi^t^,  A*.  Cas.  473,  89  Ua, 
494  1 5  S.  E.  A\p.  848. 

It  is  the  duty  of  the  company  to  see  that 
the  train  is  properly  made  up  and  equipped, 
and  that  the  cars,  machinery,  and  appli- 
ances, of  their  kind,  are  not  so  materially 
defective  as  to  increase  the  ordinary  hazards 
oi  transportation  by  a  freight  train.  Chicago 
&*  A.Ji.  Co.  V.  Arnol,  58  Am.  &•  Eng.  R. 
Cas.  411.  144  ///.  261,  33  A'.  E.  Rep.  204. 

It  is  not  the  duty  of  a  company  to  run 
separate  passenger  trains  where  its  business 
is  not  sufhcient  to  warrant  it  in  doing  so. 
Hut  if  the  business  of  the  company  is  suffi- 
ciently large  and  profitable  to  warrant  such 
trains,  and  the  safety  of  passengers  is  en- 
dangered by  having  the  passenger  coaches 
mixed  in  the  same  train  with  freight  cars, 
then  it  is  me  duty  of  the  company  to  run 
separate  trains.  Arkansas  Mid/and  R.  Co. 
V.  Cantiian.  52  Ark.  517,  13  5.  W.  Rep.  280. 
The  liability  of  a  company  for  negligence 
will,  to  a  degree,  be  limited  by  its  capacity 
and  fitness  to  transport  passengers,  known 
to  a  passenger  when  he  eiec  ts  to  be  trans- 
ported on  it.  Hence  a  short-line  road  doing 
a  small  business  and  running  only  mixed 
trains  is  not  requir  d  to  apply  all  the  deli- 
cat'j  checks  and  guards  that  arc  in  use.  In- 
ternational £-•  (7.  A'.  A'.  Co.  V.  Lopeland,  60 
Tex.  325. 

in4.  Care  proportionate  to  the 
nntiire  and  riskH  of  the  hiisiiiess.— 
The  degree  of  care  which  is  exacted  of  car- 
riers of  passengers  is  subject  to  a  reason- 
able limitation.  It  is  not  the  utmost  and 
highest  absolutely,  but  the  highest  which  is 
consistent  with  the  nature  of  their  business, 
and  there  must  be  a  due  regard  to  its  neces- 
sary requirements.  Philadelphia,  IV.  <S-  B. 
R.  Co.  V.  Anderson,  44  Am.  &•  Eng.  R.  Cas. 
345,72  Md.  519,  20  Atl.  Rep.  2.— Review- 
ing Baltimore  &  O.  R.  Co.  v.  State,  60  Md. 
449. 

They  arc  held  by  law  to  exercise  the  high- 
est degree  of  care  regarding  the  safety  of 
their  passengers — a  degree  of  care  propor- 
tionate to  the  nature  and  risks  of  the  busi- 
ness, and  such  as  would  ordinarily  be  exer- 
cised by  persons  of  great  care  and  prudence 
under  similar  circum.stances,     Texas  &*  P. 


R.  Co.  V.  Davidson,  3  Tex.  Civ.  App.  542,  21 
S.  W.  Rep.  68.— Following  Texas  C.  R. 
Co.  V.  Burnett,  80  Tex.  536;  Texas  C.  R. 
Co.  V.  Stuart,  i  Tex.  Civ.  App.  642. 

155.  coiiHiflerint;  the  eireii^ii- 

Htniives  of  each  ca^e. — A  coni,jany  is 
bound  to  carry  passengers  in  safety,  so  far  as 
the  utmost  care  and  skill  of  the  most  pru- 
dent men  practicably  obtainable  can  secure 
it  under  the  particular  circumstances  of  the 
case.  Delaware,  L.  «S-  W.  R.  Co.  v.  Dailey, 
37  A'.  /.  L.  526.  Chicago  City  R.  Co,  v. 
i^-ngel,  35  ///.  App.  490. 

Where  one  is  on  a  train  as  a  passenger  to 
be  carried  as  such,  the  company  must  use 
all  fair  means  in  its  power  under  the  cir- 
cumstances to  transport  him  safeiy.  Secord 
V.  St. Paul,  M.  <&*  M.  R.  Co.,  5  McCrary(U. 
S.)  515,  18  Fed.  Rep.  221. 

A  carrier  of  passengers  is  bound  to  pro- 
vide for  their  safety,  so  far  as  human  fore- 
sight and  care  can.  What  a  carrier  is  to  do 
in  this  regard  depends  upon  the  circum- 
stances surrounding  the  carriage  :  and  it  is 
difficult  to  say  what  the  limitations  of  care 
are,  beyond  which  a  carrier  need  not  go,  at 
grade  crossings,  over  which  locomotives 
pass  at  frequent  intervals.  West  Chicago 
St.  R.  Co.  v.  Martin,  47  ///.  App.  610. 

Whilst  a  passenger  on  board  a  steamboat 
is  attempting  to  land  at  a  place  where  he 
may  properly  do  so,  the  degree  of  care  to  be 
used  by  the  company  for  his  protection  is 
the  highest  which  can  be  exercised  by  it  in 
that  particular  instance.    l)od^e\.  Boston  &* 

B.  Steamship  Co.,  37  Am.  Sf  Eng.  R.  Cas.  67, 
148  Mass.  207,  19  A'.  E.  Rep.  373,  2  /..  A'.  A. 
83. — Distinguishing  Moreland  v.  Boston 
&  P.  R.  Co.,  141  Mass.  31.  Quoting  Gay- 
nor  V.  Old  Colony  &  N.  R.  C(j.,  100  Mass. 
208. 

15<l.  injury  from  package  fall- 
ing from  ear-raek.  — In  an  action  against 
a  company  to  recover  d;  lages  for  an  injury 
to  a  passenger  caused  by  the  falling  upon 
him  of  an  article  placed  in  a  rack  over  his 
seat  by  another  passenger — held,  that  in 
looking  for  and  protecting  passengers  from 
such  dangers  a  carrier  was  not  required  to 
exercise  the  highest  care  which  human 
vigilance  can  give,  but  only  reasonable  care, 
to  be  measured  by  the  circumstances  sur- 
rounding each  case.     Morris  v.  Ne^v  York 

C.  if*  H.  R.  R.  Co.,  30  Am.  6-  Eng.  R.  Cas. 
538,  10&  A'.  1'.  678,  13  A'.  1:.  AV/.  455,  II  A'. 

}'.  5".  A'.  204.  I  Sih.  App.  513;  reversing  36 
Hun  647,  >«<•/«.— Applied  in  Kelly  v.  Man- 
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hatidn  R.  Co.,  112  N.  Y.  443,  20  N.  E.  Rep. 
383,  21  N.  Y.  S.  K.  507 ;  Buck  v.  Manhattan 
R.  Co..  32  N.  Y.  S.  R.  51,  10  N.  Y.  Supp. 
107. 

Where  a  passenger  sues  for  an  injury  re- 
ceived hy  a  parcel  falling  from  the  car-rack, 
tlie  failure  of  the  train-liands  to  notice  the 
parcil  and  renujve  it  is  not  negligence, 
wiiere  there  is  nothing  extraordinary  about 
tiie  appearand!  of  tlie  parcel— nothing  to 
attract  special  notice  to  it.  Morris  v.  Ntiu 
York  C.  iS-  //.  A'.  A'.  Co.,  30  A/ii.  <S-  /^/{if.  A", 
t'rtv.  538.  loTi  .V.  V.  678,  I  St7v.  App.  513, 
mem.,  13  N.  E.  Kfp.  455.  n  N.  Y.  S.  K. 
204 :  rmersinfr  -56  ////;/  647,  mem. 

157.  Ni'«'(l  not  protect  from  pas- 
WMijfrr's  own  im'j»Hk:<'ii«*«'.  -  The  law 
docs  not,  as  a  riilf,  imp  ise  the  (liity  on  com- 
panies to  protect  their  passeng<rs,  while  on 
their  trains,  from  the  passengt-r's  own  neg- 
ligence. Their  duty  is  to  furnish  a  safe  and 
convenient  mode  of  transportation,  of  which 
the  passenger  is  to  avail  himself,  and  then 
safely,  in  that  mode,  to  transport  him.  They 
do  not  have  to  watch  the  doors  or  windows 
to  prevent  passengers  from  jumping  or  fall- 
ing o(I  their  trains.  St.  Louis.  A.  &*  T.  H. 
A'.  Co.  V.  Carr.  47  ///.  App.  353. 

The  duty  of  a  carrier  does  not  e-xtcnd  to 
the  imprisonment  of  the  passenger,  m)  as  to 
prevent  him  from  voluntarily  exp<vsmg  him- 
self to  needless  peril,  //ttfiiifio^'/is  vl^  C.  A'. 
Co.  V.  Kuthrrford.  29  Iiid.  Si.— DisriN- 
t;uisiiiN<;  ll(jll)r(>ok  r-.  I'tii.i  &  S.  R.  Co., 
12  N.  Y.236.  Noi  roi.i.owiNd  New  Jersey 
R.  Co.  V.  Kennard,  21  I'a.  St.  2ov 

158.  Vis  iii!i,i4»r  -  Inevitable  arH- 
d«'iit*  Art  or<Jo«l.t— Whin,  <  .irrying  by 
the  agency  of  steam,  an  injury  is  occasioned 
to  passengers  thereby,  one  cannot  escape 
liabilitv  unless  it  appears  that  the  accident 
happened  from  cansis  beyond  his  control, 
and  to  whioii  neither  his  own  negligence 
nor  thai  of  hisem|ili;yes,  nor  the  ni'gligence 
t)f  the  manufjulurerof  the  niacliinerv  in  any 
way  rontributed.  Cayroll  v.  Slaliii  hlitnd 
A'.  Co.,  58  A'.  )'.  126.  7  \m.  h'v.  Rep.  25.  9 
.////.  Ky.  h\p.  486;  tiJfintiiHi^  f^l  liarh.  32. — 
I'ol.i.owKi)  IN  Connolly  v.  Knii  kerbocker 


•  I.li*>Hity  for  injuries  arlsinj:  from  inevitahle 
iiiiiilcnt,  see  note,  a  L.  R.  A.  -'ss. 

f  Aft  of  (to(I  as  defense  fi  i  loss  of  bagKaKC, 
see  Mac.c     .k,    12. 

Act  "f  tKiil  or  iict  of  public  enrmy  .'is  defence 
to  .iiii'ins  iic.'iinst  rarriers  of  merchandise,  see 
pval,    177;   CAKKIA<;b  OF   MukCHANUISK,    12- 

20,  104,  28t>. 


Ice  Co.,  39  Am.  &  Eng.  R.  Gas.  441, 114  N. 
Y.  104.  21  N.  E.  Rep  loi,  23  N.  Y.  S.  R.  675. 

A  carrier  is  not  bound  to  the  highest  de- 
gree of  foresight  and  circumspection  as 
against  an  act  of  God,  but  only  to  such  care 
as  an  ordinarily  prudent  person  would  use 
under  all  circumstances  of  the  case.  Gilles- 
pie V.  St.  Louis,  K.  C.  &•  A'.  A".  Co.,  6  A/o. 
App.  554.— Quoted  in  Black  v.  Chicago, 
B.  &  y.  R.  Co.,  30  Nel).  197. 

Carriers  of  passengers  are  not  liable  for 
mere  accident  or  misadventure,  any  m(jre 
than  for  the  act  of  God  or  the  public  enemy, 
for  any  suclden  convulsion  of  nature,  or  an 
imknown  or  unforeseen  destruction,  or  an 
unknowable  insufTiciency  of  some  part  of 
the  road.  In  addition  to  this  there  must 
be  some  actual  negligence  or  want  of  strict 
care,  diligence,  and  foresight.  Sini'/er  v. 
Jlaitnifuil  &*  St.  J.  A'.  Co.,  37  .Mo.  240. 

The  carrier  is  not  liable  for  injuries  re- 
sulting from  an  accident  against  which  the 
highest  degree  of  skill,  foresight,  and  dili- 
gence '••.)uld  have  been  unavailing.  A'n;/- 
sas  I'ltc.  A'.  Co.  w  Miller.  2  Colo.  442,  20  Am. 
J\y.  Rep.  245.  Topeka  City  R.  Co.  v.  Higgs, 
34  Am.  Or*  Eng.  R,  Cas.  529,  38  A'n//.  375,  16 
Pae.  Rep.  6<>7. 

A  carrier  of  passengers  is  not  obliged  to 
foresee  and  provide  .igainst  casualties  which 
have  not  been  known  to  on  ur  before,  and 
which  may  not  be  reasonably  ex|H'(  ted.  If 
it  has  availed  itself  of  the  best  knowi  and 
m<jst  extensively  used  safegiiar'ls  against 
dang(.'r  it  has  done  all  the  law  requires,  .^nd 
its  liability  is  not  to  be  asrertainefl  by  what 
appears  for  the  lirsi  tin.e  after  the  disaster 
to  be  a  projK-r  precaution  ag.iinst  its  recur- 
rence. ///i,y//<.v  V.  C/ie>okee  R.  Co.,  27  .Im. 
i5-  A';/;'.  A'.  Cos.  218,  7^  (iii.  149. 

While  it  is  the  duty  of  the  conipany  to 
provide  a  safe  rf)adbed,  it  is  not  liable  for 
an  injury  to  a  passenger  caused  by  a  sound 
rail  which  is  broken  by  the  extreme  cold, 
and  which  human  foresight  could  not  have 
an;i(  ipated  iind  pievi-f.ted.  M<  I'ndileti  v. 
Xeiii  York  C.  R.  Co.,  44  A'.  J'.  478;  m'ers- 
inif  47  Riirfi.  247.—  Ij.MiriNc.  am»  distin- 
{jiisiiiN'i;  Alden  7A  New  York  C.  R.  Cr>..  26 
N.  V.  102. 

A  company  is  not  bound  to  anticipate  or 
provide  against  storms  of  extraordinai  \  .md 
unusual  violence,  and  such  as  have  not 
within  practical  exp(  rience  been  known  in 
tiie  locality  in  which  ih"'  railroad  is  oper- 
ated. Connelly  v.  Manlialtan  R.  Co.,  68 
Hun  (N.  Y.)  456. 
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The  company  is  not  responsible  for  in- 
juries to  a  passenger  on  a  car  sustained  by 
reason  of  the  happening  of  a  mere  accident, 
sucli  as  the  sudden  opening  of  a  closet-door 
by  one  of  tlic  train-hands,  who  was  shown 
not  to  have  been  guilty  of  any  negligence  in 
opening  the  same.  Murphy  v.  Allaiila  &^ 
W.  P.  A'.  Co.,  89  Oa.  832,  i5  S.  K.  Rif.  774. 

15U.  ICxtraurdiiiary  cart;  limitvil 
to  time  of  liailiiu'iit  of  perMoii.-Tlic 
rule  of  extraordinary  diligence  applies  to 
the  receiving,  keeping,  carrying,  and  dis- 
charging of  passengers.  It  does  not  apply 
to  precautions  adopted  to  prevent  tliem 
from  being  left,  if  they  arc  unnecessarily 
late  in  taking  their  places  after  full  and  fair 
oi)p()rtunity  for  doing  so  safely  has  been 
alTordcd.  Central  R.  <S-  U.  Co.  v.  Perry,  58 
Ga.  461,  16  Am.  Ry.  Rep.  122. 

The  rule  imposing  U|)on  the  carrier  of 
passengers  the  highest  degree  of  care  ajv 
plies  only  to  the  means  and  measures  for 
safety  which  the  passenger  of  necessity 
must  trust  wholly  to  the  carrier.  It  is  in 
general  applicable  only  to  the  period  during 
which  the  carrier  is  in  a  certain  sense  the 
bailee  of  the  person  of  the  passenger. 
Texas  &*  P.  R.  Co.  v.  A/Mr,  79  Tex.  78,  15 
5.   W.  Rep.  264. 

JOO. and  to   the  duties   iiiei- 

•*-^^iit  to  the  traiLsportatioii.— Ill  re- 
p  i'  rr"  the  selection  of  suitable  machinery 
ai  d  cars,  the  fitness  of  the  road,  both  as  to 
manner  of  construction  and  materials  used, 
and  in  the  use  of  all  appliances  adopted  for 
the  government  or  moving  of  trains,  and  in 
rcjjiird  to  the  selection  and  rcicntiofi  of 
competent  and  faithful  servants,  the  carrier 
of  passengers  by  rail  is  oblig.ited  to  the 
hi^l'.cst  rcasf)nable  and  practicable  skill, 
care,  and  dilii^enre.  But  as  to  dangers  antl 
[)ciils  not  incident  to  any  mode  of  travel 
tlic  rule  of  liability  impo.sed  on  the  carrier 
by  law  is  less  strini4;ent.  C/i/nrj^o  C-^  y/.  A'. 
Co.  V.  Pilhhury,  31  .////.  Sr-  I'.i';.  R.  Cas.  24, 
123  ///.  9.  14  N.  E.  Rep.  22,  II  West.  R,p. 
757. 

c.  Construction  and  Repair  of  Roadbed 
and  Track.* 

1«»1.  CJeiierally.t— The  standard  of 
care  and  diligence  required  in  carrying  pas- 

•  See  also   DkraII.MKNT,  1-7. 

f  Duly  to  furnish  s.ifp  ro,idl>eil  ,nnd  equip- 
ments, --ei'  5H  Am.  &  Enc.  R.  Cas.  <i(),  n/'str. 

I.ial)iltty  fill  ii'jiirji  s  u>  p.issrni;»Ts  ( aused  by 
derailiiieiit  of  tiaiiiN,  see  44  Am.  &  L'.vu.  K.  Cas. 
322,  alislf. 


sengers  does  not  depend  upon  its  pecuniary 
condition  or  the  amount  of  its  revenues, 
but  it  is  bound  to  provide  a  track,  rolling 
stock,  and  all  other  agencies  suited  to  the 
nature  and  extent  of  the  business  it  as- 
sumes to  do.  Taylor  v.  Grand  Trunk  R. 
Co.,  48  A'.  //.  304. 

A  company  in  engjiging  in  busincsr  as  a 
common  carrier  undertakes  that  their  road 
is  in  good  traveling  order  and  fit  for  use, 
and  that  the  engines  and  carriages  cm- 
ployed  are  road -worthy  and  properly  con- 
structed, and  furnished  according  to  the 
present  slate  of  the  art ;  and  if  an  injury  re- 
sults from  the  imperfection  of  the  road, 
the  carriages,  or  the  engines,  the  company 
are  liable  uidess  the  imperfection  was  of  a 
character  in  no  degree  attributable  t{)  their 
negl  igence.  Nashville  &»  C.  R.  Co.  v.  Mes- 
si'no,  I  Snritl (  Venn.)  220.  i^nllivanw Phila- 
delphia &•  R.  R.  Co.,  30  Pa.  Si.  234.— 
KXPI.AINING  New  York  &  E.  R.  Co.  v. 
Skinner,  19  P.'i.  St.  298. — Distincuisheu 
IN  Pennsylvania  R.  Co.  v.  MacKinney,  37 
Am.  &  Kng.  R.  Cas.  153,  124  Pa.  St.  462. 

A  com|)any  is  bound  to  exercise  that  high 
degree  of  care  and  skill  which  cautious 
persons  would  use  in  the  construction,  by 
competent  engineers  and  workmen,  of  the 
rf)adl)ed,  track,  engines,  cars,  and  all  ap- 
pliances, to  carry  on  the  business  of  the 
road  and  operate  its  trains ;  to  make  fre- 
quent careful  examinations  of  the  same,  in 
order  to  avoid  accidents,  as  far  as  human 
skill  could  reasonably  secure  sucli  a  re- 
sult, and  al.so  to  procure  a  sufTicient 
number  of  good,  steady,  and  competent 
agents  and  employes  to  so  conduct  aiul  con- 
trol its  trains  as  to  insure  careful  and  skil- 
ful manaj;ement.  hiti-rnatioiial  &^  G.  A".  R. 
Co.  V.  Hallorcn,  3  Am.  S^  J-'i.ii.  R.  Cas.  343, 
53  Tex.  46,  37  Am.  Rep.  744. 

A  company  owes  the  duty  to  its  passen- 
gers of  making  and  maintaining  a  suitable 
and  safe  track,  of  furnishing  comfortable 
jind  safe  <-ars,  of  running  its  trains  regularly 
and  safely,  of  so  adjusting  its  time-tables 
and  the  passage  of  its  trains  tha'  '10  injury 
will  be  liable  to  be  caused  thereby  ;  and  it  is 
its  duty  to  furnisli  a  safe  and  ready  passage- 
way to  and  from  its  i_ars,  on  either  side  and 
between  them  and  its  stations,  when  no 
notice  to  the  contrary  is  given,  and  in  all 
this  exercise  the  highest  degree  of  skill  and 
care ;  and  passengers  have  a  right  to  pre- 
sume that  this  will  be  done.  Gonzales  v. 
A'i7i>  Ytol-  H-'  H.  R.Co.,  39  Him>.  Pr.  (N. 
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y.)  407.— DiSTiNdUisiiiNcJ  Krnst  t.  Hud- 
son KivtT  K.  Cf).,  36  How.  Pr,  84;  Wilcox 
V.  Rome.  W.  &  O.  U.  Co..  39  N.  Y.  358 ; 
Beisiegcl  7>.  New  York  C.  K.  Co..  40  N.  Y. 
9;  Honcjjsberyer  7>.  Second  Ave.  R.  Co., 
33  How.  Pr.  193;  Munger  z'.  Tonawandii  R. 
Co.,  4  N.  Y.  349;  Spencer  v.  Utica  &  S.  R. 
Co.,  5  Barb.  337;  Harttield  ta  Roper,  21 
Wend.  61 5  ;  Willetts  v.  Buffalo  &  R.  R,  Co., 

14  Barb.  585. 

102.  Cure  to  bo  c.vcrciNCfl.'*'— Car- 
riers arc  required  to  use  the  utmost  human 
sa<j;acity  and  foreHi){lit,  in  the  construction 
of  roads,  tracks,  bridges,  and  other  arrange- 
ments, to  prevent  accidents  to  passengers. 
l/ni'on  Pac.  K.  Co,  v.  Hand,  7  Kan.  380,  i  ///;/, 
Ky.  h'lfi.  548.  h'iinsas  Pac.  A'.  Co.  v.  Miller, 
2  Colli.  442,  20  /////.  Ay.  Kcp.  245.  Scarle  v. 
Kanawha  &*  O.  li.  Co.,  yj  Am.  Sf  P-ng.  R. 
Cas.  179,  32  W.  Vii.  370,  9  .v.  E.  Ri'p.  248. 

They  are  held  by  law  to  t!ir?  utmost  and 
most  exact  care  in  the  structure,  repair,  and 
care  of  the  track  and  bridges,  and  all  other 
arrangements  necessary  to  the  safety  of 
passengers.  Paltimorc&'O.  A'.  Co.  v.  Xorll, 
32  Gtatt.  ( Va.)  394.  lialtimore  6-  O.  A\  Co. 
V.  ll'ijr/itman,  z^Giatt.  (rrt.)43i,  17  Am. 
Ay.  Kep.  351.      Virji[tiiia  C.  K.  Co. 'V.  Sanger, 

15  Graft.  (I'.i.)  230.  Mclilroy  v.  S^'as/iua 
&*  /.,  A'.  Corp.,  4  Cuslt.    Mass.)  400. 

A  carrier  of  passengers  is  held  to  the 
utmost  care  in  the  removal  of  obstructions, 
repair  of  bridges  and  switches,  and  all 
otiier  matters  properly  pertaining  to  the 
condition  and  safety  of  its  track.  Carrico 
V.  West  Virginia  C,  &*  P.  A'.  Co.,  52  Am. 
&*  /utff.  P.  Cas.  393.  35  IV.  Va.  389,  14  .V. 
£.  P>'<  12. 

A  company  is  bound  to  furnish  for  its 
passengers  a  reasonably  safe  and  sufficient 
track  and  equipments,  and  to  maintain 
them  in  a  reasonably  safe  condition,  so  far 
as  can  be  provided  by  the  utmost  human 
skill,  diligence,  and  foresight,  and  is  liable  to 
a  passenger  for  slight  negligence  in  this  re- 
spect causing  injury.  St.  Louis  &'  S.  F.  K. 
Co.  V.  Mitchell,  57  Ark,  418,  21  S.  IV.  Kep. 

883- 

While  a  company  is  not  an  insurer  of  the 
safety  of  its  passengers,  it  is  bound  to  use 
a  high  degree  of  skill  and  vigilance  to  guard 
against  accidents.  This  vigilance  is  to  be 
exercised  in  seeing  that  its  road  and  the 
appliances  used  in  operating  it  arc  and  re- 


*Sce    also    ante,     1.'t7-l<(0;    /w/,    180, 
2UU,  288,  28t>,  U48,  417. 


main  in  good  conditior)  and  free  from  de- 
fects. A  latent  defect  which  will  relieve  it 
from  liability  is  such  only  as  no  reasonable 
degree  of  skill  and  foresight  coidd  guard 
against  or  discover.  Palmer  \.  />elaware&* 
H.  Canal  Co.,  44  Am.  &^  Kiii;.  A'.  Cas.  298.  1 20 
A',  v.  170,  24  .V.  A".  A\p.  302,  30  A",  v.  S.  P. 
817;  affirming  46  ////«  4S6,  1 1  A'.  ) '.  .S.  A'. 
872. 

The  company  owes  a  higher  duty  to  its 
passengers  than  mere  ordinary  care  and 
foresight  in  the  construction  and  mainte- 
nance of  its  tracks  ;  it  is  bound  to  exercise 
the  highest  degree  of  practicable  care,  not 
the  utmost  possible  precaution  that  might 
be  imagined,  but  the  highest  care  and  best 
precautions  known  to  practical  use,  and 
which  are  consistent  with  the  mode  of 
transportation  adopted.  .Southern  Kan. 
A'.   Co.  V.   Walsh,  47   Am.  &*  Kng.  P.  Cas. 

493.  45  ^""«-  ^'53.  z'J  /''■'"•  ^''■/-  45- 

Klt'l.  Care  iihimI  liy  «'oiii|M>t('iit  cii- 
KiiivcrH  and  workiiicii.-In  the  con- 
struction of  their  roadbed,  track,  and  cul- 
verts companies  are  held  to  that  degree  of 
care  and  foresight  which  will  avoid  such 
dangers  as  can  be  reasonably  foreseen,  or 
ascertained  by  competent  and  skilful  en- 
gineers, as  liable  to  result  from  rainfalls  and 
freshets  incident  to  the  particular  section  of 
country  through  which  they  are  constructed. 
Piliby  V.  Maine  C.  P.  Co.,  58  Am.  &*  ling.  P. 
Cas.  81,  85  Me.  34.  26  Atl.  Pep.  943. 

104.  Caro  hii<*Ii  as  iist'il  by  raiitioiiH 
pcrHoiiH  iiiidrr  lik<^  circiiiiiNtaiK'ON.* 
— A  company  is  bound  to  furnish  for  its  pas- 
sengers a  reasonably  safe  and  suthcient  track 
and  equipments,  so  far  as  can  be  provided 
by  the  utmost  human  skill,  diligence,  and 
foresight,  which  is  such  skill,  diligence,  and 
foresight  as  is  exercised  by  a  very  cautious 
person  under  like  circumstances.  Furnish 
v.  Missouri  Pac.  P.  Co.,  102  Mo.  438,  13  .s'. 
W.  Pep.  1044.— Rkconcii.inc;  Dougherty  v. 
Missouri  R.  Co.,  97  Mo.  647. 

105.  Duty  to  ko<>|>  i»  repair,  rcii- 
orally.f — Where  a  track  is  out  f)f  repair, 
pieces  of  old  rails  being  used  to  su|)pl>  the 
place  of  a  broken  rail,  and  laid  upon  rotten 
ties,  and  a  train  is  run  over  such  track  at  a 
speed  of  from  twenty-five  to  thirty  miles  an 
hour,  and  an  accident  occurs  resulting  in 
personal  injury,  the  company  will  be  liable. 

*  See  also  ante,  142. 

f  Imposed  duty  on  company  to  keep  its  right 
of  way  ill  site  condition,  see  note,  10  L.  R.  A. 
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Ptoria,  P.  &*  /.  R.  Co.  v.  Reynolds,  88  ///. 
418.  21  Am.  Ry.  Rep.  324. 

Companies  are  not  liable  for  injuries  re- 
sulting to  their  passcnf^ers  from  unexpected 
and  unforeseen  contingencies,  which  could 
not  reasonably  have  been  provided  against ; 
but  a  spell  uf  wet  weather  with  a  fall  of 
snow  does  not  come  within  the  rule,  and 
will  not  relieve  the  company  from  liability 
for  failure  to  keep  track  in  repair.  Missouri 
Pac.  R.  Co.  V.  Johnson,  yj  Am.  Sf  ling.  R. 
Cas.  128,  72  Tex.  95.  ro  .V.  IV.  Rep.  ^2^.— 
Rkvikwin(;  Gulf.  C.  &  S.  F.  R.  Co.  v. 
I'omcroy,  67  Tex.  498. 

166.  KxaiiiiiiatioiiiiiMl  iiiHpcftioii.* 
— (I)  Generally. — The  duty  of  a  carriir  to 
exercise  proper  care  to  discover  by  inspec- 
tion a  defect  in  its  track  is  an  essential  part 
of  its  obligation  to  its  passengers.  Furnish 
V.  Missouri  Pac.  R.  Co.,  102  .Mo.  438,  13  S. 
II '.  Rep.  1044.  And  see  al.so  International 
cJM  (/.  A'.  A'.  Co.  V.  Halloren,  3  Am.  &*  Eng. 
R.  Cas.  343,  53  7V.r.  46.  37  /////.  Rep.  744. 

And  they  arc  bound  to  keep  themselves 
informed  as  to  the  condition  of  their  tracks, 
and  to  know  whether  they  arc  in  a  tU  con- 
dition for  the  safe  passage  of  their  trains  or 
not.  Toledo,  IV.  &•  W.  R.  Co.  v.  Apperson, 
49  ///.  480. 

It  is  their  duty  to  furnish  a  safe  road,  and 
for  this  purpose  to  keep  all  pr)rtir>ns  of 
their  track  in  repair  and  so  watched  and 
tended  as  to  itisure  the  safety  of  all  persons 
who  may  be  upon  their  tniins,  whether  pas- 
sengers or  servants  or  others,  and  this  is  a 
continuing  duty.  East  Tenn.,  V.  &•  G.  R. 
Co.  V.  Gurley,  17  Am.  &•  Eng.  R.  Cas.  568,  12 
/.ea  (Tenn.)  46.— AlM-RoviNti  Nashville  & 
C.  R.  Co.  V   Elliott,  I  Coldw.  (Tenn.)  612. 

In  order  to  be  assured  that  its  line  is  in  a 
reasonably  safe  condition  company  must 
make  as  frequent  inspection  of  its  roadbed 
and  track  as  can  be  done  consistently  with 
the  conduct  of  its  business.  Libbyv.  Maine 
C.  R.  Co.,  s''  Am.  <&-  Eng.  R.  Cas.  81,  85  Me. 
34.  26  All.  Rep.  943. 

Under  circumstances  of  more  than  or- 
dinary peril  the  company  should  inspect  its 
line  with  more  tli.in  ordinary  jjromptitude, 
particularly  those  portions  which  are  the 
most  liable  to  injury  by  storm  or  flood. 
Libby  v,  Maine  C.  R.  CV;..  58  Am.  &*  Eng.  R. 
Cas.  81,  85  Me.  34,  26  Atl.  Rep.  943. 

The  track,  and  especially  every  exposed 
place,  ought  to  be  examined   after  every 

*See  also  post,  104. 
3  D.  R.  D.— 24. 


storm  before  a  train  is  allowed  to  pass; 
and  if  that  is  not  done,  and  injury  results, 
whether  to  passengers  or  servants  on  the 
train,  the  corporation  is  liable,  /lardy  v. 
A'orth  Corolina  C.  R.  Co.,  74  A'.  Car.  734. 

To  relieve  a  company  from  liability  to  a 
passenger  for  injuries  sustained  by  reason 
of  defects  in  its  roadbed,  it  is  not  enough 
that  the  track  was  "apparently"  in  good 
and  safe  condition,  for  the  company  is  re- 
quired to  exercise  care  and  skill  to  discover 
defects  which  it  is  its  duty  to  discovir. 
Chicago,  P.  (S-  St.  /..  R.  Co.  v.  Eeivis,  58  /////.' 
«^  Eng.  R.  Cas.  126,  145  ///.  67,  33  A'.  E. 
Rep.  960. 

(2)  Illustrations. — On  the  trial  of  an  ac- 
tion brought  by  a  passenger  for  a  personal 
injury  resulting  from  negligence  in  running 
its  train  at  a  high  speed  over  a  defective 
road,  the  court  refused  an  instruction  for 
the  defenrlant,  which  told  the  jury  that  if 
the  track  was  in  "apparently  good  anfl  safe 
condition,"  etc., "  and  the  train  was  in  charge 
of  an  exp(!rienced  engine-driver  and  con- 
ductor, and  was  well  and  carefully  man« 
aged,  etc.,  that  the  defendant  was  not  liable," 
etc.  Held,  [)roperly  refused,  as  it  was  not 
enough  that  the  track  was  apparently  in  a 
good  and  safe  contlition.  If  there  were  de- 
fects, rendering  it  unsafe,  which  might  have 
been  discovered  by  proper  care  and  skill,  it 
was  the  duty  of  defendant  to  have  discov- 
ered them  and  thus  avoid  injury  to  the 
plaintiir.  Chicago,  P.  &*  St.  L.  R.  Co.  v. 
Lexvis,  58  Am.  &>  Eng.  R.  Cas.  126,  145  ///. 
67.  33  -iV.  E.  Rep.  960. 

When  personal  injui-y  to  a  passenger  is 
caused  by  a  break  or  suflden  fracture  of  a 
rail  brought  about  by  cold  weather,  which 
the  company  did  not  have  time  to  discover, 
and  which  break  was  not  caused  by  defects 
in  the  track,  then  the  company  is  not  liable, 
provided  tlie  rail  before  the  accident  was 
such  as  a  person  of  competent  skill  might 
reasonably  presume  upon  insnection  to  be 
free  from  liability  to  such  fracture.  Mis- 
souri Pac.  R.  Co.  v.  Johnson,  37  Am.  &*  Eng. 
R.  Cas.  128,  72  Tex.  95,  10  .V.   JV.  Rep.  325. 

167.  of  IniiHcd  track. — A  com- 
pany is  bound  to  exercise  due  care  in  carry- 
ing the  passengers  and  properly  intrustei.'. 
to  it.  It  is  therefore  its  duty  to  see  that 
the  road  which  it  uses  for  such  transporta- 
tion is  safe  and  in  good  repair,  whether 
such  road  is  owned  by  it  or  not.  If  it  uses 
the  track  of  another  company  for  such 
pur|)ose  it  will  be  liable  for  damages  to  its 
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passengers  or  freight  by  reason  of  defects 
in  the  road  ho  used.  This  rule  applies  as 
between  tlie  company  and  its  employes. 
Wisconsin  C.  A'.  Co.  v.  /Coss,  53  /•/»».  «5-  Awj^. 
A'.  Las.  73,  142  ///.  9,  31  A'.  A".  AV/.  412; 
ajfirmin^  43  ///.  ,///.  454.  And  sec  als<j 
I'luUulelp/iia  <S-  A'.  A'.  Co.  v.  Anderson,  6 
^/w.  iS-  /i//^,'-.  A'.  tV»j.  407,  94  Pa.  St.  351.  39 
Am.  h',-f>.  787. 

lOH.  l)<>f«*ctivo  trnck,  generally.* 
— Tlie  carrier  is  responsible  for  accidents 
caused  by  a  defective  track.  Wisconsin  C, 
A'.  Co.  V.  A'oss,  53  •/;//.  &^  Jui^'.  A'.  Cos.  73, 
142  ///.  9,  31  A'.  A'.  AV/.  412;  aJjTuming  43 

y//.  ////.  454. 

It  is  the  duty  of  the  company  to  have  a 
good,  substantial,  and  safe  mad-track  for 
the  use  of  its  trains,  and  default  in  that 
duty,  in  consequence  of  which  a  passenger 
is  injured,  is  negligence  for  which  the  com- 
pany will  be  responsible  in  damages.  Florida 
A'.  <S-  A'.  Co.  V.  IVcdsUr,  25  Fia.  394,  5  So. 
AV/.  714. 

It  is  only  required,  as  toward  its  passen- 
gers, to  furnish  a  reasonably  good  track, 
and  not  one  that  is  "  perfectly  safe."  Pat- 
tee  V.  C/ticaj,'o,  M.  <S-  St.  P.  A".  Co.,  34  Am. 
6-  Eng.  R.  Cas.  399,  5  DaJt.  267,  38  JV.  IV. 
AV/.  435- 

FlaintitI  was  riding  upon  the  steps  of  a 
car  carrying  an  excursion  party  by  reason 
of  its  crowded  condition,  and  was  struck  by 
anoihcr  car  passing  on  a  parallel  tracK.  The 
tracks  were  nearer  10  each  other  at  that 
place  than  on  other  parts  of  the  road,  and 
the  inside  rail  of  one  of  them  was  sunken  so 
as  to  throw  tlic  upper  portion  of  the  cars 
nearer  together,  //c/if,  that  it  was  the  duty 
of  the  company  to  properly  construct  and 
maintain  its  track,  and  it  was  liable  for  any 
injury  resulting  from  a  failure  to  do  so. 
iJray  V.  Rochester  City  &*  li.  R.  Co.,  40  A^.  Y. 
S.  R.  715,  61  ffitn  212,  ISA'.  I'.  Supp.  <)rj. 

While  a  passenger  on  a  freight  train  takes 
on  himself  ihc  additional  risks  necessarily 
incident  to  such  travel,  and  though  derail- 
ment is  njore  liable  to  happen  to  such  a 
train  than  to  a  regular  passenger  train,  yet 
as  to  the  condition  of  the  tics  and  roadway 
for  moving  trains  safely  he  assumes  no 
greater  risk  than  does  a  passenger  on  an 
ordinary  passenger  train.     Ohio   Valley  R. 


•  Injuries  to  passengers  from  defective  or  ob- 
stru'-teil  track,  see  notes,  41  Am.  &  Eng.  R.  Cas. 
131;  52  Id.  259. 

Obligation  of  company  in  regard  to  tracks  and 
switches,  see  note,  6  Am.  &  Eng.  K.  Cas.  145. 


Co.  V.  Watson,  (Ky.)  58  Am.  6*  Eng.  R.  Cas. 
418.  21  S.  W.  Rep.  244. 

KM).  ItallN  aiHl  (TOHN-tiCM.'*'  —  (1) 
Generally.  —  Carriers  should  provide  safe 
roadbeds,  the  cross-ties  shouUI  be  sound, 
and  the  rails  strong  and  securely  laid.  An 
acci<lent  caused  by  negligence  in  not  thus 
[jroviding  for  the  safety  of  their  passengers 
and  employes  will  subject  them  to  damages. 
McFee  v.  Vickshurg,  S.  &*  P.  R.  Co.,  42  La. 
Ann.  790,  7  .SV;.  Rep.  720. 

1 1  is  negligiMice  for  a  company  to  so  lay  a 
track  that  the  rails  become  pressed  out  of 
place  by  the  expansion  and  contraction 
caused  by  heat  or  cold,  and  it  is  liable  to  a 
passenger  for  personal  injuries  caused 
thereby.  Reed  v.  New  Vorik  C.  R.  Co.,  56 
Ilarl>.  (X.  v.)  493- 

In  a  case  in  which  it  is  shown  that  after 
an  accident  on  tlie  road,  causing  injury,  it 
was  found  that  a  rail  only  ten  feet  long  was 
out  of  place,  and  the  track  was  very  bad, 
the  rails  much  worn,  and  were  of  all  lengths, 
while  usually  they  arc  thirty  feet  long, 
the  verdict  of  the  jury  finding  negligence 
should  not  be  disturbed.  Florida  R.  &*  A'. 
Co.  v.  Wehster,  25  Fla.  394.  5  So,  Rep.  714. 

It  is  the  first  duty  of  a  company  to  pro- 
vide for  the  safety  of  its  passengers,  and  if 
rails  of  twenty-one  feet  in  length  will  not 
pass  the  trains  smoothly  over  the  joints, 
unless  so  laid  as  to  b'  liable  in  hot  weather 
to  displacement,  then  they  should  be  short- 
ened, or  at  all  events  so  se<:nred  as  not  to 
be  subject  to  such  derangement.  Reedy. 
New  Vork  C.  R.  Co.,  56  Harli.  (A'.  )'.)  493. 

Where  it  appearerl  that  tics  were  unsound 
and  the  rails  insecurely  fastened  thereto, 
the  company  was  nf)t  excuserl  from  liability 
because  its  servants  had  examined  the  rails 
the  night  of  the  casualty.  Chicago,  P.  &* 
St.  L.  R.  Co.  V.  Lewis,  58  Am.  &-  Eng.  R. 
Cas.  126,  145  ///.  67,  33  A'.  E.  Rep.  960. 

(2)  Double  /r</rX'.— Where  a  company  con- 
structs a  double  track  so  that  it  knows  that 
the  rails  must  be  pushed  out  of  position 
by  expansion,  caused  by  heal,  or  by  run- 
ning the  trains  only  one  way  over  each 
track,  it  is  its  duty  to  guard  a(;ainst  it, either 
by  so  fastening  them  that  they  will  not  be 
pushed  out  of  place  or  by  running  the 
trains  both  ways  on  the  same  track.  Reed 
V.  New  York  C.  R.  Co.,  56  Barb.  {N.  Y.) 
493- 

*  Derailment  occasioned  by  rails  broken  by 
frost,  see  note,  27  Am.  &  Eng.  R.  Cas.  290. 


CARRIAGE   OF   PASSENGERS,  170,171. 


371 


A  company  was  sued  for  u  personal  in- 
jury to  a  pasbcngcr  occurring  on  a  double- 
track  road,  caused  by  the  rails  getting  out 
of  place.  Sonic  of  the  evidence  tended  to 
show  that  the  displacement  of  the  rails  was 
caused  by  the  expansion  and  contraction, 
caused  by  heat  and  cold,  while  other  evi- 
dence tended  to  show  that  the  rails  were 
shoved  forward  out  of  position,  caused  by 
running  trains  only  one  way  over  thenu 
Udii,  that  it  mattered  not  which  caused 
tlie  injury.  Tlie  c<>mpany  was  liable  if  the 
injury  occurred  through  a  defect  in  its 
track.  Kcfd  v.  A'i"iv  York  C.  A'.  Co.,  56 
/{ark  (N.  l'.)493- 

17U.  I'lnilMiiikiiu'iitN  *  ami  ciitN.— 
Where  a  company  builds  its  road  on  an 
cmi)ankment  or  side  hill  it  must  take  the 
necessary  precaution  to  prevent  its  cars 
being  precipitated  down  the  declivity  by 
either  widening  the  crown  of  the  road  or 
erecting  walls  or  other  safeguards  to  pre- 
vent it.  So  a  company  was  held  liable  for 
an  injury  to  a  passenger  wlicre  his  car  was 
thrown  oil  the  track  on  a  narrow  embank- 
ment and  precipitated  down  the  declivity, 
as  the  company  had  taken  no  precautions 
to  prevent  the  car  being  thrown  down  the 
side  of  the  embankment.  Hanlfy  v.  Hurlem 
K.  Co.,  I  /:,fin.  Sf/.  Cis.  {X.  }'.)  359. 

Where  an  accident  occurs  by  reason  of 
the  washing  away  of  an  embankment  be- 
cause of  insufficient  drainage,  the  company 
will  not  be  relieved  of  liability  by  the  fact 
that  the  road  was  constructed  under  the 
sui>crvision  of  a  competent  engineer,  and 
that  the  drainage  at  tlie  point  of  the  acci- 
dent was  provided  for  in  a  manner  directed 
and  approved  by  him.  And  this  rule  ap- 
plies to  a  leased  road.  Pltiladflphia  (5>»  li. 
K.  Co.  v.  Anderson,  6  .,•////.  «1~  A'«i,'.  K.  Cus. 
407,  94  /'a.  .S/.  351,  39  ^Iw.  Rep.  787.— Dis- 
TINC.UISHINC  Mansfield  C.  &  C.  Co.  v.  Mc- 
Encry,9i  Pa.  St.  185.  Foi.lowinc.  Sullivan 
V.  Philadelphia  &  R.  R.  Co.,  30  Pa.  St.  234; 
Laing  v.  Colder,  8  Pa.  St.  479;  Meier  v. 
Pennsvlvania  R.  Co.,  64  Pa.  St.  225;  Dela- 
ware, L.  &  W.  R.  Co.  V.  Naphcys,  90  Pa. 
St.  135.  —  DisTiNduisiiK.n  IN  Hayman  v. 
Pennsylvania  R.  Co.,  34  Am.  &  Eng.  R. 
Cas.  478,  1 18  Pa.  St.  508,  10  Cent.  Rep.  835, 
II  Atl.  Rep.  815,  20  W.  N.  C.  466;  Penn- 
sylvania R.  Co.  V.  MacKinney,  37  Am.  & 
Eng.  R.  Cas.  153,  124  Pa.  St.  462. 

Proof  that  a  passenger  is  injured  where  a 


roar!  is  carried  over  an  embankment  and 
bridge  across  a  ravine,  caused  by  part  of 
the  embankment  being  washed  away,  which 
was  so  constructed  as  not  to  resist  the  ac- 
tion of  water,  is  suiricient  to  render  the 
company  liable  for  negligence  in  the  con- 
struction of  its  road,  but  not  for  wilful  neg- 
ligence. A'liti.uis  J'lic.  A'.  Co,  V.  I.tindin,  3 
Colo.^)\.-  DisriN(;t'i.siii.N(;  Witliersf.  North 
Kent  R.  Co..  3  H.  &  N.  969. 

A  landslide,  in  a  cut  through  which  a  rail- 
road passes,  caused  by  an  ordinary  fall  (if 
rain  is  not  an  "act  of  God"  which  will 
exempt  the  company  from  liability  for  in- 
jury to  passengers  caused  therel)y.  The 
failure  to  so  construct  the  banks  of  its  cuts 
that  they  will  not  slide  by  reason  of  the 
action  (jf  ordinary  causes  and  to  carefully 
inspect  them  is  negligence  which  entails 
liability  for  injuries  to  passengers  caused 
by  the  banks  giving  way.  Glecson  v.  Vir- 
^ini'ii  Midland  A'.  Co.,  47  /1m.&*  /Cnjf.  A'.  Cas. 
513,  140  r.  S.  435,  II  Sup.  CI.  A'lp.  859. 

171.  Mrldni'H.*— The  duty  of  a  carrier 
of  passengers  is  n(jt  discharged  by  the  pur- 
chase from  reputable  manufacturers  of  the 
material  used  in  the  construction  of  its 
bridges,  it  being  incumbent  on  the  com- 
pany to  carefully  and  skilfully  test  and  in- 
spect the  materials  used  before  relying  on 
their  sutriciency  and  to  continue  the  inspec- 
tion from  time  to  time  whdst  the  bridges 
are  in  use.  Louistiillc,  A".  A.  &*  C.  A'.  Co.v, 
Snjdtr,  37  Ant.  &*  J-ni;.  A'.  Cas.  137,  117  /nd, 
435,  20  A'.  /■:.  Kep.  284.  3  /..  A'.  A.  434.  And 
see  also  Kansas  J'ac.  A'.  Co.  v.  MHUr,  2  Colo. 
442,  20  Am,  Ry.  Kip.  245. 

Defendant  constructed  its  road  over  a 
liftbndge  owned  by  the  state,  and  plaintitT, 
while  a  passeiii;er,  was  injured  by  a  quan- 
tity of  iron  falling  which  was  used  in  bal- 
ancing the  bridge.  JJeld,  that  by  using  the 
bridge  the  company  made  itself  liable  for 
the  injury  the  same  as  if  it  had  owned  the 
bridge.  Kirmin^^ham  v.  Kocliestfr  City  &*  />'. 
K.  Co.,  37  A'.  Y.  S.  K,  317,  59  Hun  583,  14 
A'.  Y.  Supp.  13. 

A  state  bridge,  the  plans  of  which  were 
approved  and  its  construction  thereunder 
supervised  by  state  officers,  which  forms 
part  of  a  highway  and  is  used  by  a  street- 
railway  company  with  the  consent  or  li- 
cense of  the  state,  but  over  which  it  has  no 
control,  is  not  such  an  appliance  of  the 
company  by  adoption  as  will  render  it  liable 


*  Sec  also  Emuankme.N'I's,  O. 


*  Sec  also  Bridges — Viaducts,  51. 
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for  an  injury  to  one  of  its  passengers  caused 
by  a  defect  in  a  device  for  raising  and  low- 
ering the  bridge,  which,  although  discover- 
able in  the  manufacture,  was  not  apparent 
on  ordinary  observation.  Birmingham  v. 
Rochester  City  &*  B.  R.  Co.,  58  Am.  &•  Eng. 
R.  Ctts.  134,  137  N.   Y.   13,  32  A\   E.  Rep. 

995- 

172.  Trestles. — A  passenger  cannot 
recover  for  an  injury  received  by  1  trestle 
giving  way  under  a  train,  where  the  evidence 
shows  that  there  had  been  an  uni^i'a!  rain 
just  before,  but  fails  to  show  any  ^'i^jnce 
on  the  part  of  the  company  in  the  construc- 
tion of  the  trestle,  its  inspection,  or  ir  the 
operation  of  the  train.  IVabash.  St.  '  r-  • 
P.  R.  Co.  V.  Koenigsav ,  13  ///.  App.  ^<: 

Plaintiff  was  a  passenger  on  deft-i'.  .  i'-. 
train  that  broke  through  in  crossing  a  trf  s- 
tie.  The  sleeper  whereon  plaintiff  was, 
dipped  over  the  break  at  an  angle  of  forty- 
five  degrees,  but  so  gently  as  not  even  to 
break  or  put  out  the  lamps  in  the  cars. 
Plaintiff  was  sleeping  when  the  break  oc- 
curred, and  on  leaving  the  car  said  he  was 
uninjured  and  declined  medical  services. 
Weeks  later  he  became  sick.  Tiie  physi- 
cians disagreed  as  to  the  nature  of  his  ail- 
ment, his  own  testifying  that  it  was  spinal 
meningitis,  the  defendant's  that  it  was  ma- 
laria. At  the  trial  he  was  well.  Held,  that 
no  injury  to  plaintiff  or  negligence  of  de- 
fendant was  established  for  which  a  recovery 
could  be  had.  Richmond  &>  J}.  R.  Co.  v. 
Moffett,  88  Va.  785,  14  S.  E.  Rep.  370. 

17a.  Switches.  —  A  railway  switch 
which  is  either  defective  in  construction  or 
out  of  repair  is  intrinsically  dangerous  to 
the  lives  of  passengers  transported  over 
that  portion  of  the  track  upon  which  the 
switch  is  situated,  and  where  must  be 
used  in  order  to  regulate  the  move- 
ment of  passenger  trains.  Stodder  v. 
Ne^t>  York,  L.  E.  dr*  W.  R.  Co.,  50  Hun  (N. 
Y.)  221,  19  N.  Y.  S.  R.  772  ;  affirmed  in  I2i 
N.  Y.  655,  mem. 

A  company  that  maintains  a  switch  and 
employs  the  persons  who  tend  it  is  liable 
for  the  injuries  received  by  passengers  of 
another  road  who  have  the  privilege  of 
running  over  it  for  a  certain  compensation 
paid,  caused  by  its  defective  condition. 
Stodder  v.  New  York,  L.  E.  &*  IV.  R.  Co., 
50  Hun  (N.  Y.)  221,  19  JV.  Y.  S.  R.  772; 
affirmed  in  12\  N.  Y.  655,  mem. — Follow- 
ing Smith  V.  New  York  &  H.  R.  Co.,  19  N. 
Y.  127. 


174.  Selection  of  innterials  used. 

— A  company  employed  in  transporting 
passengers  exercises  a  sufficient  degree  of 
care  in  the  selection  of  the  plans  and  mate- 
rials for  the  construction  of  its  road  and 
appliances  if  it  select  such  plans  and  ma- 
terials as  are  in  use  and  have  been  found 
sufficient  by  the  best  and  most  skilfully 
conducted  roads  of  the  country.  Pershing 
v.  Chicago,  B.  <S»  Q.  R.  Co.,  34  Am.  (S«»  Eng. 
R.  Cas.  405,  71  Iowa  561,  32  N.  W.  Rep.  488. 
A  company  must  do  all  tiiat  human  care, 
vigilance,  and  foresight  reasonably  can, 
consistent  with  the  mode  of  conveyance 
and  the  practical  operation  of  the  road,  in 
providing  safe  coaches,  machinery,  tracks, 
and  roadbed,  and  to  keep  the  same  in  re- 
pair ;  but  the  carrier  does  not  absolutely 
insure  the  passenger  against  injury,  and, 
while  responsible  for  an  injury  resulting 
from  negligence,  is  not  responsible  for  an 
accident  resulting  from  a  hidden  defect  in 
materials  used  for  ties,  rails,  etc.,  if  such 
defect  could  not,  by  the  exercise  of  such 
care,  vigilance,  and  foresight,  be  detected. 
St.  Louis  Coal  R.  Co.  v.  Moore,  14  ///.  App. 
Sio. 

175.  Providing  against  ordinary 
rainfall.*— A  company  is  required  to  so 
construct  its  roadbed  and  track  as  to  avoid 
those  dangers  which  it  could  be  reasonably 
foreseen  by  competent  and  skilful  engineers 
might  result  from  the  ordinary  rainfall  and 
freshets  peculiar  to  the  particular  section  of 
country  in  which  it  is  constructed.  Inter~ 
national  d-  G.  N.  R.  Co.  v.  Halloren,  3  Am. 
&*  Eng.  R.  Cas.  343,  53  Tex.  46,  37  Am. 
Rep.  744. 

176.  Providing  against  extraordi- 
nary floods.t— (I)  Generally.— \X.  is  not 
culpable  negligence  on  the  part  of  a  com- 
pany in  the  construction  of  its  roadbed, 
track,  and  culverts  if  it  has  failed  to  provide 
against  such  extraordinary  and  unprece- 
dented storms,  floods,  or  other  inevitable 
casualties  caused  by  the  hidden  forces  of 
nature,  unknown  to  common  experience, 
and  which  could  not  have  been  reasonably 
anticipated  by  that  degree  of  engineering 
skill  and  experience  required  in  the  prudent 
construction   of    such    railroad.     Libiy   v. 

*  Sec  also  Bridges — Viaducts,  23 ;  Cul- 
verts, 13. 

Liability  for  injuries  to  passengers  caused  by 
washouts,  see  note,  37  Am.  Rep.  749. 

t  See  also  Culverts,  14;  Flooding  Lands, 
I.  3- 
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Maine  C.  R.  Co.,  58  Am.  &-  Eng.  R.  Cas.  81, 
8s  Me.  34,  26  Atl.  Rep.  943.  International 
&^  G.  N.  R.  Co.  V.  Hallorcn,  3  Am.  &»  Eng. 
R.  Cai.  343.  53  Tex.  46,  37  Am.  Rep.  744. 

A  company  is  not  liable  for  an  injury  to  a 
passenger  caused  by  a  train  turning  over, 
<]ue  to  a  defect  in  the  track  caused  by  a  vio- 
lent storm,  in  the  absence  of  proof  that  the 
engineer  had  reason  to  suspect  that  the 
track  was  out  of  order  and  failed  to  test  it. 
Et/et  V.  St.  Louis,  A'  C.  (^N.  R.  Co.,  12  Am. 
«&*  Eng.  R.  Cas.  183,  76  Mo.  518. 

If  the  real  cause  of  the  personal  injury 
sued  for  by  a  passenger  be  a  sudden  and  ex- 
traordinary rain-storm,  which  washed  away 
the  ties  of  the  railroad,  negligence  of  the 
carrier,  which  only  remotely  and  indirectly 
contributed  to  the  injury,  will  not  make  the 
carrier  liable.  Gillespie  v.  St.  Louis,  K.  C. 
<S«  N.  R.  Co.,6  Mo.  App.  554. 

(2)  Illustrations. — In  an  action  against  a 
company  for  injuries  sustained  by  a  passen- 
ger in  an  accident  caused  by  an  embank- 
ment on  the  company's  road  being  under- 
mined by  a  rain-storm  of  unprecedented 
violence,  it  appearing  that  since  tlie  accident 
the  embankment  had  been  so  altered  as  to 
provide  against  a  recurrence  of  such  storms, 
the  company  asked,  but  the  trial  court  re- 
fused, an  instruction  that  the  jury  were  not 
to  take  this  fact  into  consideration.  HeM, 
that  this  was  error.  Ely  v.  St.  Louis,  K.  C. 
&"  N.  R.  Co.,  1 6  Am.  6-  Eng.  R.  Cas.  342,  77 
Mo.  34. 

A  roadbed  which  was  safe  before  a  rain- 
fall was  undermined  by  a  sudden  and  un- 
usual rainfall  about  dark,  which  was  but 
local  in  its  extent.  Plaintiff  was  injured 
while  passing  over  it  on  a  train  run  at  half 
speed.  Another  train  had  safely  passed 
over  the  track  two  hours  before,  and  the 
track  seemed  to  be  safe,  and  no  defect  was 
visible  at  the  time  of  the  accident.  The 
track  had  been  inspected  after  the  passage 
of  the  former  train  and  before  the  accident, 
and  was  apparently  in  safe  condition.  Held, 
that  the  company  was  not  liable  for  the  in- 
jury. International  &>  G.  A\  R.  Co.  v.  Hal- 
loren,  3  Am.  &>  Eng.  R.  Cas.  343,  53  Tex. 
46,  37  Am.  Rep.  7u. 

VVliere  it  was  claimed  tha^  the  dangerous 
condition  of  the  track  was  attributable  to 
unprecedented  rain,  snow,  and  cold,  and  the 
testimony  showed  that  the  wreck  was  on 
December  26,  and  that  there  was  much  con- 
tinuous rain  and  some  snow  for  a  consider- 
able time  before  the  accident,  while  the 


case  did  not  call  for  a  charge  upon  the 
subject,  yet  it  was  not  improper  to  charg^e 
upon  the  subject  "  that  the  railway  company 
would  not  be  liable  if  the  defect  (a  broken 
•ail)  that  caused  the  accident  was  brought 
about  by  weather  unusual  and  unprece- 
dented, against  which  the  company  could 
not  have  guarded  by  the  use  of  proper  care 
and  skill."  Missouri  Pac.  R.  Co.  v.  Mitchell, 
72  Tex.  171,  10  5.  W.  Rep.  411. 

177.  Acts  of  public  enemy.*— Proof 
that  a  railroad  bridge  was  down,  causing  a 
train  to  be  precipitated,  which  injured  a 
passenger,  is  sufficient  to  prima  facie  show 
negligence  on  the  part  of  the  company; 
but  proof  on  the  part  of  the  company  that 
the  bridge  was  down  by  reason  of  a  sudden 
inroad  and  hostile  act  of  the  public  enemy, 
and  not  by  any  deficiency  of  construction  or 
repair,  is  sufficient  to  rebut  the  prima-facie 
case;  and  the  company  will  be  held  not 
liable,  unless  there  be  further  proof  that 
those  in  charge  of  the  train  knew  that  the 
bridge  was  down,  and  failed  to  use  such 
care  and  diligence  as  a  very  careful  and 
prudent  man  would  have  exercised.  Saw- 
yer V.  Hannibal  &'  St.  J.  R.  Co.,  37  Mo.  240. 

178.  Obstructions  on  or  near 
traclc.t — (i)  Generally. — The  duty  of  a 
company  to  employ  tiie  utmost  care  and 
diligence  in  guarding  their  road  against  ob- 
structions on  the  track  is  clearly  embraced 
within  its  warranty  to  carry  their  passengers 
safely,  so  far  as  human  care  and  foresight 
can  go.  Virginia  C.  R.  Co.  v.  Sanger,  15 
Gratt.  ( Va)  230.  Carrico  v.  West  Virginia 
C.  S^  P.  R.  Co.,  52  Am.  &^  Eng.  R.  Cas.  393, 
35  li'.   Va.  389,  14  S.  E.  Rep.  12. 

When  a  passenger  is  injured  by  reason  of 
any  such  obstruction  along  the  line  of  its 
road,  the  burden  devolves  upon  it  to  prove 
that  tlie  accident  was  the  result  of  the  plain- 
tiff's own  neglige  ce,  or  that  the  most  thor- 
ough and  perfect  diligence  could  not  have 
foreseen  and  prevented  the  itijury.  Neither 
can  tlie  company  relieve  itself  from  liability 
in  regard  to  the  condition  and  construction 
of  its  road  by  undertaking  to  conhde  these 
duties  which  it  owes  to  passengers  to  other 
hands,  no  matter  what  precaution  it  may 
have  taken  in  selecting  such  agencies.  Car- 
rico v.  IVest  Virginia  C.  6^  P.  R.  Co.,  52 
Am.  &*  Eng.  R.  Cas.  393,  35  W^.  Va.  389,  14 
S.  E.  Rep.' 12. 

*  See  also  ante,   1S8. 

f  See  also  post,  485-490. 
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(2)  Coal-bins — (7(j/«'5 —  Timber  and  bushes. 
— It  is  negligence  to  allow  coal-bins  S(j  close 
to  its  track  that  persons  upon  an  excursion 
car  cannot  safely  stand,  while  passing  them, 
upon  the  running  board  that  stretches  along 
the  side  of  such  a  car.  Dickinson  v.  Port 
Huron  &^  N.  R.  Co.,  2i  Am.  &^  Eng.  R.  Cas. 
456,  53  Mich.  43,  18  N.  VV.  Rep.  553. 

Where  a  railroad  maintains  a  gate  across 
a  highway  where  its  road  crosses,  m  such  a 
manner  as  to  be  dangerous  to  passengers  in 
any  event  which  may  reasonably  be  expected 
to  occur,  the  company  is  liable  for  the  in- 
jury. So  held,  where  a  heavy  team  became 
frightened  and  ran  against  such  gate,  and 
so  threw  it  out  of  position  that  one  end  of  it 
ran  through  a  car-window  in  a  train  which 
was  passing  and  injured  a  passenger.  Tyr- 
rell yi.  Eastern  R.  Co.,  1 1 1  Mass.  546. 

Railway  passenger  carriers  bind  them- 
selves to  exercise  the  utmost  degree  of 
human  care,  diligence,  and  skill  in  order  to 
carry  their  passengers  safely  ;  and  this  obli- 
gation makes  it  the  duty  of  the  company  to 
remove  timber  and  bushes  along  the  track 
on  the  land  of  the  company,  so  as  to  keep 
the  engineer's  view  unobstructed.  Louisville 
&*  N.  R.  Co.  v.  Ritter,  28  Am.  &•  Eng.  R. 
Cas.  167,  85  Ky.  368,  3  S.  IV.  Rep.  591. 

170.  Duty  to  fence  track.*— One  of 
the  objects  of  a  statute  requiring  railroad 
companies  to  fence  their  tracks  is  for  the 
safety  of  passengers.  So  pi  oof  that  a  pas- 
senger was  injured  by  reason  of  a  failure  to 
fence,  as  the  statute  required,  is  sufficient 
proof  of  negligence  to  render  the  company 
liable.  Blair  v.  Milwaukee  &^  P.  du  C.  R. 
Co.,  20  Wis.  254.  Doncgan  v.  Erhardt,  42 
Am.  &^  Eng.  R.  Cas.  580,  1 19  A^.   K.  468. 

A  company  must  take  measures  to  so 
fence  its  track  as  to  prevent  animals  from 
running  upon  it.  If  the  duty  to  fence  is 
negligently  violated,  and  the  violation  of 
duty  is  the  proximate  cause  of  injury  to  a 
passenger,  his  right  of  action  is  clear  and 
complete.  Louisville,  A.  A.  &*  C.  R.  Co.  v. 
Hendricks,  128  /nd.  462,  28  A'.  £.  Rep.  58. 

A  company  is  not  obliged  to  fence  its 
line  as  to  passengers  and  persons  already 
on  the  line.  The  duty  to  fence  is  towards 
persons  off  the  line,  to  prevent  them  from 
getting  or  straying  upon  it.  Accordingly, 
if  a  passenger  in  getting  out  of  a  carriage, 

*See  also  Fences.  II.:  and  pos/,  211. 

Injury  to  passengers  owing  lo  failure  to  fence, 
whereby  collisions  with  cattle  occur,  see  note,  43 
Am.  &  Eng.  R.  Cas.  582. 


which  has  overshot  the  station  platform, 
falls  from  an  embankment  to  the  roiidway 
beneath,  owing  to  the  absence  of  a  fence  on 
top  of  the  embankment,  the  company  is 
not  liable.  Harrold  v.  Great  Western  R. 
Co.,  14  Z.  T.  440. 

d.  Safe  Cars,  Engines,  Appliances,  etc.* 

180.    Degree  of  care  required.! — 

The  obligation  imposed  on  railroads  with 
respect  to  passengers  is  that  their  machinery 
is  suitable,  sufficient,  and  as  safe  as  care 
and  skill  can  rnake  it.  Nashville  &»  D.  R. 
Co.  \.  Jones,  9  Heisk.  {Tenn.)  27,  19  Am.  Ry. 
Rep.  261.  Taylor  v.  Pennsylvania  Co.,  50 
Fed..:ej.  755. 

They  are  required  to  provide  for  the 
safety  of  passengers  all  such  things  as  are 
reasonably  consistent  with  their  business 
and  appropriate  to  the  means  of  conveyance 
they  employ,  but  they  are  not  required,  in 
order  to  make  their  roads  perfectly  safe,  to 
incur  such  expenses  as  would  render  the 
business  of  carrying  passengers  wholly  im- 
practicable. Arkansas  Midland  R.  Co.  v. 
Canman,  52  Ark.  517,  13  S.  W.  Rep.  281'. — 
QuoTiNO  Indianapolis  &  St.  L,  R.  Co.  v. 
Horst,  93  U.  S.  291. 

Greatest  care  must  be  used  in  regard  to 
machinery  and  equipments  of  the  road. 
Hanson  v.  Mansfield  R.  <S^  T.  Co.,  38  Z«. 
Ann.  Ill,  58  Am.  Rep.  162. 

A  carrier  in  the  conduct  and  manage- 
ment of  his  business,  and  as  to  all  the  ap- 
pliances made  use  of  in  the  business,  is 
bound  to  exercise  the  highest  degree  of 
care  and  diligence,  for  the  convenience  and 
safety  of  his  passengers,  that  is  reasonably 
consistent  with  the  practical  conduct  of  the 
business,  and  is  held  liable  for  the  slightest 
neglect.  Pershing  v.  Chicago,  B.  Of  Q.  R. 
Co.,  34  Am.  &»  Eng.  R.  Cas.  405,  71  louut 
561,  32  A^.  W.  Rep.  488.  Chicago  &^N.  W. 
R.  Co.  V.  Reilly,  40  ///.  App.  416.  Eureka 
Springs  R.  Co.  v.  Timmons,  40  Ant.  6-»  Eng. 
R.  Cas.  698,  51  Ark.  459,  11  S.  W.  Rep. 
690. 

This  duty  and  responsibility  exist  not 
only  in  respect  to  the  vehicle,  but  to  every 
means  and  instrument  used  or  embraced  by 
the  carrier  in  the  transportation,  and  ex- 
tends throughout  the  entire  journey.    Mc- 

*  Railroads  not  bound  to  provide  against  pos- 
sibility of  accident  with  respect  to  its  appliances, 
see  note,  30  Am.  &  Eno.  R.  Cas.  500- 

tSee  also  <;»//<•,  137-1«0,  102-164; 
post,  260,  288,  348,  417. 
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Lean  v.  Burbank,  \  i  Minn.  277  (,Gil.  1S9). — 
yuoTED  IN  Jacobus  V.  Si.  Paul  &  C.  R.Co., 
20  Minn.  125  (Gil.  no;. 

It  is  bound  to  exercise  the  utmost  care 
and  diligence  and  is  responsible  for  the 
slightest  neglect ;  and  when  an  accident  and 
injury  are  proved,  resulting  from  the  break- 
ing of  carriages  or  machinery,  a  want  of 
road-worthiness,  or  insufficiency  of  con- 
struction or  equipment,  or  other  like  acci- 
dents occurring  on  the  road,  the  law  will 
imply  some  degree  of  negligence  from  these 
facts;  for  from  their  very  nature  they  may 
be  taken  as  affirmatively  importing  at  least 
that  slightest  degree  of  negligence  or  un- 
skilfulness  which  will  be  sufficient  to  render 
a  carrier  liable  for  an  injury  done  to  a  pas- 
senger. Schultz  V.  Pacific  R.  Co.,  2,6  Mo.  13. 
— Distinguished  in  Rohback  v.  Pacific  R. 
Co.,  43  Mo.  187. 

Carriers  are  bound  to  exercise  the  highest 
degree  of  care  which  a  prudent  man  would 
use,  and  to  adopt  all  precautions  which 
have  have  been  practically  tested  and  are 
known  to  be  of  value;  but  a.e  not  bound 
to  have  machinery  constructed  of  the 
"  most  perfect  material,"  and  in  the  "  most 
perfect  manner  which  care  and  diligence 
can  suggest,"  consistent  with  the  construc- 
tion and  operation  of  their  boats.  Yerkes  v. 
Keokuk  N.  L.  Packet  Co.,  7  Mo.  App.  265. 
— Distinguishing  Harvey  v.  Terre  Haute 
&  I.  R.  Co.,  6  Mo.  App.  585.  Quoting 
Holbrook?/.  Utica  &S.  R.Co.,  12  N.  Y.  236. 

181.  Providing  safe  pljife  in 
wliicli  to  ride. — The  stoppage  of  a  train 
at  a  regular  station  is  an  invitation  to  the 
public  to  take  passage  thereon,  and  the  sale 
of  tickets  for  that  train  binds  the  company 
running  the  road  to  furnish  its  passengers  a 
safe  and  secure  place  to  ride.  Proof  of  their 
omission  to  do  so,  whereby  a  passenger  is 
obliged  to  ride  in  an  unsafe  place,  is  evi- 
dence tending  to  show  negligence,  Werle 
V.  Lonf;  Island  R.  Co.,  21  Avt.  <S^•  Eng.  R. 
Cas.  429,  98  A'.  V.  650. 

When  a  carrier  of  passengers,  by  himself 
or  his  manager  or  conductor,  accepts  a  per- 
son as  a  passenger  and  receives  from  him 
the  full  and  established  fare,  without  any 
restriction  in  the  contract  itself  as  to 
place  or  mode  of  carriage,  he  is  bound  to 
furnish  such  paisenger  with  a  safe  and  com- 
fortable vehicle  and  a  safe  and  comfortable 
place  or  position,  and  so  to  transport  the 
passenger  that  he  shall  not  sustain  injury 
from  any  fault  or  neglect  of  the  carrier,  any 


rule,  notice,  or  regulation  of  the  carrier  to 
the  contrary  notwithstanding;  and  he  is  re- 
sponsible for  any  injury  the  passenger  may 
sustain  by  the  fault  or  neglect  of  the  carrier, 
provided  the  passenger  occupies  as  safe  a 
place  as  he  can  and  conducts  himself  with 
proper  care  in  the  place  where  he  is.  Had- 
encavip  v.  Second  Ave.  R.  Co.,  i  Sweeney  (iV. 
Y.)  490. 

182.  Defective  enrs,  onrringes,  niid 
coaches,  Beiierally.*— Where  a  defective 
car  was  put  in  a  train,  the  carrier  must  be 
held  liable.  East  Line  &>  R.  R.  R.  Co.  v. 
Smith,  65  Tex.  167. 

A  carrier  is  bound  to  use  the  utmost  care 
and  diligence  in  providing  for  the  safe  car- 
riage of  his  passengers.  Rylandv.  Peters,  i 
P/iila.  (Pa.)  264.  Paj/or  v.  Grand  Trunk 
R.  Co.,  48  N.  H.  304.  Gonzales  v.  New  York 
6^  H.  R.  Co.,  39  How.  Pr.  (N.  Y.)  407.  Sul- 
livan  V.  Philadelphia  &^  R.  R.  Co.,  30  Pa. 
St.  234.  Nashville  &>  C.  R.  Co.  v.  Mtssino, 
I  Sneed {Tenn.)  220.  Internr  'nal&'G.N. 
R.  Co.  v.  Halloren,  3  Am.  6  Lug.  R.  Cas. 
343.  53  Tex.  46.  37  Am.  Rep.  744. 

While  a  carrier  of  passengers  is  not  an 
insurer  of  their  safety,  and  does  not  under- 
take that  the  vessel  or  vehicle,  or  the  ma- 
chinery he  employs,  is  absolutely  free  from 
defects,  he  is  held  to  the  exercise  of  the 
utmost  skill  and  care  in  the  construction 
and  management  of  both.  Carroll  v.  Staten 
Island  R.  Co.,  58  A'.  Y.  126,  7  Am.  Ry.  Rep. 
!5,  9  Am.  Ry.  Rep.  486  ;  affirming  65  Barb. 
\2.  —  Following  Christie  v.  Gregg,  2 
Camp.  79.  Limiting  Alden  v.  New  York 
C.  R.  Co.,  26  N.  Y.  102. 

The  law  requires  carriers  to  furnish  suffi- 
cient cars  to  secure  the  safety  of  their  pas- 
sengers by  the  exercise  of  tlie  utmost  care 
and  skill  in  their  preparation,  whether  they 
construct  them  themselves  or  employ  others 
to  do  so.  It  is  not  enough  to  show  that 
persons  of  good  reputation  were  employed 
to  construct  the  cars.  The  carrier  must  see 
that  the  manufacturers  not  only  possessed 
the   requisite  capacity  and  skill,  but  exer- 

*  Li;ibility  for  injuries  resulting  from  defects 
in  vehicles  and  appliances,  see  notes,  64  Am. 
Dkc.  521 ;  75  Id.  268. 

Implied  contract  on  part  of  carrier  that  cars 
and  apparatus  are  suitable,  see  note,  2  L.  R.  A, 

85- 

Duly  to  passenger  not  discharged  by  employ- 
ment of  proper  persons  to  construct  vehicles  and 
track,  see  note,  6  Am.  &  Enc.  R.  Cas.  418. 

Duty  to  furnish  safe  carriages,  see  note,  31 
Am.  Rep.  324. 
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cised  it.  Hegeman  v.  Western  R.  Corp.,  13 
iV.  K.  9;  affirming  16  Barb.  353,— DISTIN- 
GUISH KD  IN  Carlson  v.  Phoenix  Bridge  Co., 
132  N.  Y.  273.  Revikwed  in  Biown  v. 
New  Yo'k  C.  R.  Co..  34  N.  Y.  404 ;  Stein- 
weg  V.  Erie  R.  Co.,  43  N.  Y.  123;  Caldwell 
V,  New  Jersey  Steamboat  Co.,  47  N.  Y.  282. 

A  company  is  bound  to  furnish  safe  cars 
forihe  transportation  of  all  persons,  whether 
they  be  passengers  or  employes,  who  have 
the  right  to  travel  on  them  ;  and  if  a  car  be 
so  improperly  constructed  as  to  make  its  use 
gross  negligence,  such  negligence  is  the 
proximate  cause  of  an  injury,  and  an  action 
for  damages  will  lie.  Gulf,  W.  T.  &^  P.  R. 
Co.  V.  liyan,  33  Am.  &>  Eng.  R.  Cas.  289,  69 
Tex.  665,  7  S.  W.  Rep   83. 

The  use  of  defective  cars  with  knowledge 
of  their  condition  is  inconsistent  with  the 
degree  of  care  required  of  a  carrier  of  pas- 
sengers, and  an  instruction  to  that  effect  is 
correct,  it  being  left  with  the  jury  whether 
that  state  of  facts  existed,  and  if  it  did, 
whether  the  company  had  knowledge  of 
it.  East  Line  <S»  A'.  R.  R.  Co.  v.  Smith,  65 
Tex.  167. 

A  company  which  manufactures  its  own 
passenger  coaches  must  use  due  care  and 
skill.  Holton  v.  London  6-  S.  W.  R.  Co.,  1 
C.  &^  E.  542. 

The  breaking  of  a  bolt,  whereby  the  rear 
wheels  of  a  car  were  separated  from  the  car 
and  the  car  thrown  oR  the  track,  is  sufficient 
evidence  of  negligence  and  insufficiency  of 
the  car  conveying  passengers,  the  train  hav- 
ing at  the  time  just  left  a  station,  and  pro- 
ceeding at  the  rate  of  from  4  to  5  miles  an 
hour,  there  being  no  obstruction  on  the 
track  and  nothing  out  of  the  usual  course 
of  things,  notwithstanding  evidence  by  the 
defendants'  servants  that  the  car  had  been 
recently  examined,  and  that  no  indication 
presented  itself  to  the  eye  of  any  defect 
either  in  the  bolt  or  car.  Germain  v.  Afon- 
trea/&^  N.  Y.  R.  Co..  6  Low.  Can.  172. 

183.  Brakes.— Where  it  is  nottheduty 
of  a  company  to  run  separate  passenger 
trains,  the  statute  (Mansf.  Ark.  Dig.  §  5477) 
requires  it,  in  forming  mixed  trains,  to  place 
the  baggage  and  freight  cars  in  front  of  the 
passenger  coaches,  and  if  the  use  of  bell-pulls 
and  air-brakes  on  trains  thus  formed  is  im- 
practicable, the  law  will  not  require  it.  But 
it  the  use  of  such  appliances  on  mixed 
trains  is  practicable,  and  is  necessary  to  the 
safety  of  passengers,  then  the  law  will  de- 
mand it.    Arkansas  Midland  R.  Co.  v.  Can- 


man,  52  Ark.  517,  13  S.  ir.  Rep.  280.— 
(Quoted  in  St.  Louis,  I.  M.  &  S.  K.  Co.  v. 
Sweet,  57  Arl<.  2S7. 

In  an  action  to  recover  damages  for  in- 
juries received  by  reason  of  one  of  the  cars 
having  a  defective  brake,  the  accident  oc- 
curring at  night  during  a  I:?avy  snowstorm, 
it  is  not  error  to  charge  the  jury  that  the 
defendant  is  liable  if  the  brake  was  "out  of 
order,  not  in  reasonable  repair,  not  reasona- 
ble for  the  occasion  ;"  the  brake  should  be 
suitable  as  well  for  stormy  as  for  fair  weath- 
er, otherwise  the  passengers  and  employes 
would  be  left  without  efficient  safeguards  a: 
the  very  time  iheyare  most  needed.  Mackey 
v.  Baltimore  &•  P.  R.  Co.,  8  Mackey  (D.  C.) 
282. 

Where  it  appears  that  the  br.  ,-wheel 
might  have  been  fastened  so  as  to  prevent 
accidents,  with  reasonable  expense  and 
trouble,  a  general  verdict  for  the  person 
injured  will  not  be  disturbed  because  the 
jury  find,  specially,  facts  tending  to  show  a 
lack  of  negligence,  but  failed  to  find  that 
there  was  no  defect  in  the  brake  or  ma- 
chinery. Cleveland,  C,  C.  &^  St.  L.  B.  Co. 
v.  Mc Henry,  47  ///.  App.  301. 

184.  Car-axles.— (I)  Rule  stated.— k 
carrier  of  passengers  is  liable  for  an  injury 
caused  by  a  defective  car-axle  giving  way, 
though  the  defect  could  not  have  been  dis- 
covered by  any  practicable  test  or  examina- 
tion. Alden  V.  New  Y'ork  C.  R.  Co.,  26  N. 
V.  ro2.— Following  Hegeman  v.  Western 
R.  Corp.,  13  N.  Y.  9  ;  Sharp  v.  Grey,  9  Bing. 
457,  2  M.  &  S.  621.— Criticlsed  in  Nash- 
ville &  D.  R.  Co.  V.  Jones,  9  Heisk.  (Tenn.^ 
27.  Disapproved  in  Meier  w.  Pennsylvania 
R.  Co.,  64  Pa.  St.  225.  Limited  in  McPad- 
den  V.  New  York  C.  R.  Co.,  44  N.  Y.  478 ; 
Carroll  v.  Staten  Island  R.  Co.,  58  N.  Y. 
126.  Reviewed  in  Caldwell  v.  New  Jersey 
Steamboat  Co.,  47  N.  Y.  282. 

But  it  is  not  liable  to  passengers  for  in- 
juries resultintj  from  latent  defects  in  parts 
of  the  car,  which  human  knowledge,  skill, 
and  foresight  cannot  provide  against.  So 
/teld,  where  a  passenger  was  injured  by  the 
breaking  of  an  axle,  made  at  the  best  shops, 
of  the  best  material,  and  apparently  in  good 
condition,  the  roadbed  being  good  and  the 
train  running  at  a  proper  rate  of  speed. 
Meier  v.  Pennsylvania  R.  Co.,  64  Pa.  St.  225. 
—Disapproving  Alden  v.  New  York  C.  R. 
Co.,  26  N.  Y.  102.  Overruling  New  Jer- 
sey R.  Co.  V.  Kennard,  21  Pa.  St.  204. — Ap- 
plied   IN    Fredericks   v.  Northern  C.   R. 
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Co.,  157  Pa.  St.  103.  Followed  in  Phila- 
delphia &  R.  R.  Co.  7/.  Anderson,  6  Am.  & 
Eng.  R.  Cas.  407,  94  Pa.  St.  351,  39  Am. 
Rep.  787. 

(2)  Illustrations. — Where  a  passenger  in  a 
car  was  injured  by  the  breaking  of  one  of 
the  axles  in  consequence  of  a  latent  defect, 
which  could  not  be  discovered  by  the  most 
\\  ilant  external  examination — held,  that 
the  company  was  responsible  to  him  for 
damages,  although  it  purchased  the  car 
from  extensive  and  skilful  car-makers,  and 
the  axle  was  procured  from  a  manufacturer 
of  skill  and  reputation,  if  the  defect  could 
have  been  discovered  in  the  process  of 
manufacturing  the  axle  or  car  by  the  applica- 
tion of  any  test  known  to  men  skilled  in  such 
business.  Hegcman  v.  Western  R.  Corp., 
13  N.  V.  9;  affirming  16  Barb.  353.— DIS- 
TINGUISHING Ingallsz/.  Bills,  9  Mete.  (Mass.) 
I.— Followed  in  Alden  v.  New  York  C. 
R.  Co.,  26  N.  Y.  102  ;  Brebm  v.  Great  West- 
ern R.  Co.,  34  Barb.  (N.  Y.)  256. 

Plaintiff  being  a  passenger  m  one  of  de- 
fendants' cars,  the  axle  of  the  ieiider  broke 
and  the  tender  and  car  in  which  plaintiff 
was  were  thrown  off  the  track,  whereby 
plaintiff's  arm  was  broken.  At  the  trial  de- 
fendants called  the  engineer  of  the  train, 
who  proved  that  he  examined  the  axle 
shortly  before  the  accident,  when  it  ap- 
peared in  good  order.  The  jury  having 
found  a  verdict  for  plaintiff  upon  this  evi- 
dence, and  with  a  charge  favorable  to  de- 
fendants, the  court  refused  to  set  it  aside, 
on  the  ground  that  it  was  for  the  jury,  on 
the  evidence,  to  determine  whether  there 
was  negligence  on  the  part  of  defendants  or 
not.  Thatcher  v.  Great  Western  R.  Co.,  4 
C/.  C.  C.  P.  543. 

185.  Car-wheels. — A  company  is  not 
liable  for  an  injury  to  a  passenger  arising 
from  a  latent  defect  in  a  car-wheel  such  as 
no  care  or  skill  could  discover.  Redhead 
V.  Midland  R.  Co.,  8  ^.  6-  5.  371,  36  L.J. 
Q.  B.  181,  L.  R.  2  Q.  B.  412,  15  IF.  R.  831, 
16  Z.  T'.  485 ;  affirmed  on  appeal  in  <)  B.&' 
5.  519,  L.  R.  4  Q.  B.  379,  38  L.J.  Q.  B.  169. 
20  L.  T.  682,  17  W.  R.  737.— Followed  in 
Searle  v.  Laverick,  L.  R.  9  Q.  B.  122,  43  L. 
J.  Q.  B.  43,  30  L.  T.  89,  22  W.  R.  367. 

An  accident  caused  by  a  latent  defect  in 
the  wheel  of  a  passenger  coach,  which  no 
care  could  detect,  does  not  render  the  com- 
pany responsible  for  injury  to  passengers, 
since  it  does  not  warrant  the  road-worthiness 
of  its  vehicles,  but  is  only  bound  to  use  the 


utmost  vigilance.  Redhead  v.  Midland  R, 
Co.,  gB.&^  S.  519,  38  L.y.  Q.  B,  169,  L.  R. 
4  Q.  B.  379,  17  W.  R.  737,  20  L.  T.  628. 
And  see  also  Blamirvs  v.  Lancashire  6-1'. 
R.  Co.,  42  L.  J.  Ex.  182,  L.  R.  8  E.v.  283. 

The  evidence  tending  to  show  the  m-gli- 
gence  of  the  company  in  running  the  train 
at  a  high  rate  of  speed  over  poor  track, 
roadbed,  etc.,  using  a  cracked  wheel,  and 
failing  to  have  the  proper  officers  make  due 
and  careful  inspection  of  the  same — held,  to 
warrant  a  finding  that  the  injury  to  the  pas- 
senger happened  through  the  negligence  of 
the  company.  Texas  &•  P.  R.  Co.  v.  Ham- 
ilton, 26  Am.  <S-  E7ig.  R.  Cas.  182,  66  Tex. 
92. 

180.  Couplings.— In  going  from  one 
car  to  another  while  the  train  is  in  motion, 
a  passenger  only  assumes  the  visible  risks, 
and  the  company  is  liable  for  an  injury  re- 
ceived by  a  passenger  while  passing  from 
the  smoking-car  to  his  coach,  caused  by  the 
breaking  of  a  coupling  between  the  cars, 
due  to  the  negligence  of  the  company. 
Costikyan  v.  Rotne,  W.  6-  O.  R.  Co.,  12  A'. 
Y.  Stipp.  683.— Reviewing  Goodrich  v. 
New  York  C.  &  H.  R.  R.  Co.,  116  N.  Y.  398. 
22  N.  E.  Rep.  397. 

187.  Doors,  -vi  iiulows,  etc. — Where 
a  carriage-door  flies  open  upon  being  merely 
"  touched  "  by  a  passenger,  causing  her  to 
fall  out  and  receive  injuries,  there  is  evi- 
dence of  negligence  on  the  part  of  the  com- 
pany to  go  to  the  jury.  Richards  v.  Great 
Eastern  R.  Co..  28  L.T.yw. 

The  mere  fall  of  a  carriage-window  from 
the  ledge  upon  which  it  rests  while  closed 
is  not  evidence  of  negligence  which  will 
support  an  action  for  injury  to  a  passenger 
caused  by  the  sudden  descent  of  the  win- 
dow. Murray  v.  Metropolitan  District  R. 
Co.,  27  L.  T.  762. 

It  is  not  the  duty  of  a  company  to  place 
screens  at  the  windows  of  its  cars,  either  to 
prevent  the  passengers  from  putting  their 
heads  or  arms  out  or  to  protect  them 
against  missiles  thrown  by  persons  outside 
over  whom  the  company  has  no  control. 
Missimer  v.  Philadelphia  6»  R.  R.  Co.,  17 
Phila.  (Pa.)  172. 

Plaintiff,  in  alighting  from  one  of  defend- 
ant's cars,  was  thrown  to  the  g  ound  and 
injured,  her  clothing  having  caught  on  a 
curtain-hook.  The  car  was  an  open  one, 
with  side-curtains,  which,  when  \c*  down, 
were  fastened  together  by  a  ring  en  one 
side  and  a  hook  with  a  spring  upcn  the 
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other.  When  tlic  spring  was  in  place  it 
formed,  with  the  iiook,  a  loop.  On  the  day 
of  the  accident  the  spring  in  one  of  these 
hooks  was  broken,  and  it  was  upon  this 
broken  hook  that  plaintiff's  clothing  cauglit. 
There  was  no  proof  showing  how  or  when 
the  spring  was  broken,  or  how  long  it  had 
been  broken.  Defendant  proved  that  all 
the  cars  on  that  line  were  furnished  with 
the  same  kind  of  curtains  and  hooks ;  that 
there  was  no  better  way  known  of  fastening 
tlie  curtains;  that  its  road  had  been  oper- 
ated for  several  years  and  had  carried  more 
than  a  million  of  passengers  yearly,  and 
such  an  accident  had  never  before  occurred  ; 
tliat  the  springs  in  the  hooks  would  some- 
times break  by  use;  that  at  the  end  of  each 
trip  the  cars  were  inspected  by  persons  as- 
signed to  that  duty  and  the  curtains  exam- 
ined, and  if  a  broken  hook  was  discovered 
it  was  replaced  by  a  perfect  one.  HM, 
that  the  evidence  failed  to  establish  a  case  en- 
titling plaintiff  to  a  recovery,  and  a  refusal 
to  dismiss  the  complaint  was  error.  A'eUy 
V.  JVew  York  <S-  S.  B.  R.  Co.,  109  N.  Y.  44, 
I  s  N.  E.  Rep.  879,  14  A^.  Y.  S.  R.  36,  1 1  Cent. 
Rep.^TW  reversing  y:)  Hun  486.— Applied 
IN  Powers  V.  New  York  C.  &  H.  R.  R.  Co., 
6oHun(N.Y.)  19. 

188.  Lamp-shades. — The  plaintiff,  a 
passenger  on  defendant's  road,  was  injured 
by  the  falling  of  a  porcelain  lamp-shade 
fixed  in  the  upper  part  of  the  car.  In  an 
action  to  recover  damages  for  the  injuries 
received — held,  that  the  fact  that  the  shade 
fell  was  alone  sufficient  to  authorize  the 
jury  to  find  that  it  was  in  an  unsafe  con- 
dition owing  to  defendant's  negligence. 
White  V.  Boston  &^  A.  R.  Co.,  30  Aw.  <&«• 
Eng.  R.  Cas.  6x5,  144  Mass.  404,  4  N.  Eng. 
Rep.  267,  II  N.  E.  Rep.  552. 

180.  Platforms. — Where  a  company 
permits  passengers  to  ride  on  a  caboose  at- 
tached to  a  freight  train,  and  which  is  not 
designed  primarily  for  the  carriage  of  pas- 
sengers, it  is  not  negligence  in  it  to  fail  to 
put  a  chain  across  the  rear  end  of  the  plat- 
form for  the  better  safety  of  passengers. 
Chicago,  B.  &*  Q.  R.  Co.  v.  Hazzard,  26  ///. 
373.  -Quoted  in  Lusby  v.  Atchison,  T.  & 
S.  F.  K.  Co.,  41  Am.  &  Eng.  R.  Cas.  93,  41 
Fed.  Rep.  181. 

190.  Stoves  aud  furnaces— Xew 
York  statute.— New  York  act  of  1887, 
ch.  616,  as  amended  in  1888,  ch.  189,  pro- 
hibiting the  heating  of  passenger  cars  by 
stoves  or  furnaces,  except  on  roads  less  than 


fifty  miles  long,  applies  to  all  roads  in  the 
state  having  fifty  miles  or  more  of  road, 
though  part  of  the  road  may  be  in  another 
state.  Reople  v.Xew  York,  N.  H.  &^H.  R. 
Co.,  8  A^.  Y.  Supp.  672 ;  affirming  5  N.  Y. 
Supp.  945- 

Said  statutes  are  but  police  regulations 
and  are  not  an  infringement  of  interstate 
commerce  or  of  the  federal  constitution 
when  applied  to  a  road  only  part  of  which 
is  in  the  state.  People  v.  New  York,  N.  H. 
<S-  H.  R.  Co.,  8  N.  Y.  Supp.  672  ;  affirming 
5  N.  Y.  Supp.  945.- Quoting  Thorpe  v. 
Rutland  &  B.  R.  Co.,  27  Vt.  149. 

191.  Defective  engines.- The  regu- 
lation of  the  Board  of  Trade  requiring  a 
space  of  2  feet  4  inches  to  be  left  between 
the  sides  of  passenger  carriages  and  struc- 
tures on  a  line  has  no  bearing  upon  the 
question  of  the  fitness  of  an  engine  to  run 
upon  the  line.  East  &^  IV.  J.  R.  Co.  v. 
Northampton  <S-  B./.  R.  Co.,  2  Rj>.  <S-  C.  T. 
Cas.  2g2-  Comp-dte  Negetnan  v.  Western  R. 
Corp.,  13  iV.  Y.  9.  Nashville  &-  C.  R.  Co.  v. 
Messino,  i  Sneed{Tenn.)  220.  International 
&•  G.  N.  R.  Co.  V.  Halloren,  3  Am.  <S««  Eng. 
R.  Cas.  343.  53  Tex.  46,  37  Am.  Rep.  744. 

192.    drivinff-wlieel.— It    is    a 

question  for  the  jury,  in  an  action  for  in- 
juries to  a  passenger  caused  by  a  defective 
driving-wheel,  whether  the  company  should 
have  tested  the  wheel  in  a  certain  manner, 
it  being  shown  that  the  defect  would  in 
all  probability  have  been  discovered  there- 
by. Manser  v.  Eastern  Counties  R.  Co.,  3 
L.  T.  585. 

193.  Adoption  of  new  improve- 
ments.— Railroads  are  not  required  to 
adopt  every  new  invention ;  it  is  sufficient 
if  they  conform  to  such  machinery  and  ap- 
pliances as  are  in  ordinary  use  by  well- 
regulated  railroad  companies.  Louisville 
6f  N.  R.  Co.  V.Jones,  24  Am.  &^  Eng  R. 
Cas.  417,  83  Ala.  376,  3  So.  Rep.  902. 

The  law  requires  of  the  carrier  that  he 
shall  adopt  the  usual  kind  and  quality  of 
means  employed  by  other  railroad  carriers, 
to  enable  them,  similarly  situated,  the  better 
to  perform  their  duties.  Wallace  v.  Wil- 
mington &^  N.  R.  Co.,  {Del.)  18  At  I.  Rep. 
818. 

Carriers  of  passenger  are  bound  to  keep 
pace  with  science,  art,  and  modern  improve- 
ment in  supplying  safe  vehicles,  and  must 
adopt  the  most  improved  modes  of  con- 
struction and  machinery  and  appliances  of 
safety  in  known  use.     They  cannot  be  ex- 
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cused  from  the  vigilant  use  of  uil  known 
tvistb  of  safely  reasonably  practicable,  by 
the  lixCt  that  the  vehicle  was  ori}j;inally  con- 
structed by  a  competent  and  skilled  manu- 
facturer. TreadwcU  v.  Whittier,  8o  Cal 
574,  2 '.  Pac.  Rep.  266. 

Carriers  who  propel  their  passengers  by 
steam  are  bound  to  use  every  precaution, 
skill,  and  care  that  foresight  can  provide, 
and  to  exercise  some  care  and  foresight  in 
ascertaining  and  adopting  new  improve- 
ments, to  secure  additional  protection.  If  a 
defect  exists,  which  could  have  been  avoided 
or  remedied  by  any  means  which  science 
had  furnished  or  disclosed,  it  is  the  duty  of 
the  carrier  to  employ  such  means,  although 
not  generally  used  by  manufacturers.  Cald- 
well V.  New  Jersey  Steamboat  Co.,  47  N.  Y. 
282.— Reviewing  Hegeman  v.  Western  R. 
Corp.,  13  N.  Y.  9 ;  Alden  v.  New  York  C.  R. 
Co.,  26  N.  Y.  102 ;  Steinweg  v.  Erie  R.  Co., 
43  N.  Y.  123. 

Whether  the  adoption  by  a  company  of 
an  improvement  enhancing  the  safety  of 
passengers  is,  under  the  evidence,  a  neces- 
sary and  proper  precaution,  is  a  question  of 
fact  for  the  jury.  Hegeman  v.  IVestern  R. 
Corp.,  13  A'.  F.  9;  affirming  16  Barb.  353. 

194.  Elxaiuiiiatioiiaud  iii^pectioii.* 
— The  duty  of  a  company  to  its  passengers 
does  not  require  it  to  make  such  a  minute 
examination  of  the  car-trucks  as  will  defeat 
the  purposes  of  through  traffic.  Nor  is  it 
its  duty  to  make  a  minute  examination  of 
the  whole  of  a  truck  merely  because  a  de- 
fect has  been  discovered  in  it.  Richardson 
V  Great  Eastern  R.  Co.,  24  W.  R.  907,  Z.  R. 
I  C.  P.  D.  342,  35  L.  r.351  ;  reversing  L.R. 
10  C.  P.  480,  32  L.  T.  248.  And  see  also 
International  &>  G.  N.  R,  Co.  v.  Halloren,  3 
Am.  (S^»  Eng.  R.  Cas.  343,  53  Te.v.  46,  37  Am. 
Rep.  744- 

The  question  as  to  what  is  the  require- 
ment of  duty  in  regard  to  frequency  of  ex- 
amination is  dependent  upon  the  liability 
to  impairment  and  the  consequences  which 
may  be  apprehended  as  the  result  of  de- 
fective condition.  Paltner  v.  Delaware  &• 
H.  Canal  Co.,  44  Am.  &•  Eng.  R.  Cas.  298, 
120  N.  V.  170,  24  A'.  E.  Rep.  302,  30  N.  V. 
S.  R.817;  affirming  46  Hun  486,  11  A'.  V. 
S.  R  872. 

W  aether  the  system  and  manner  of  ex- 
ecuting its  duty  in  examining  its  machinery 
and  appliances  are  all  that  may  be  required 

*  See  also  ante,  106. 


of  a  carrier  cann  H  be  measured  by  any  rule 
of  law  to  be  a(>plied  by  the  court,  but  that 
question  is  one  of  fact  for  the  jury  to  de- 
termine upon  proper  instruction.  Palmer 
v.  Delaware  &>  H.  Canal  Co.,  44  Am.  &^ 
Eng.  R.  Cas.  298,  120  A'.  Y.  170,  24  A'.  E. 
Rep.  302,  30  .V.  Y.  S.  R.  817;  affirming  46 
Hun  486,  1 1  A^.  Y.  S.  R.  872.  — Rkvikweu  in 
Schneider  v.  Second  Ave.  R.  Co.,  39  N.  Y. 
S.  R.  370. 

In  a  suit  by  a  passenger  to  recover  dam- 
ages for  personal  injuries,  a  charge  which 
declares  that  it  is  the  duty  of  those  operat- 
ing trains  to  inspect  the  same  is  not  erro- 
neous when  the  damage  sustained  is  alleged 
to  have  been  caused  by  negligence  of  the 
company  in  failing  to  furnish  safe  cars  for 
traveling  purposes.  7'e.vas  &-  St.  L.  R. 
Co.  V.  Suggs,  21  Am.  &^  Eng.  R.  CVjj.  475,62 
Tex,  323. 

195.  Latent  defects.*  —  Companies 
buying  rolling  stock  from  reputable  manu- 
facturers are  not  chargeable  with  negli- 
gence in  accepting  material  on  £uch  in- 
spection as  is  usual  and  practicable,  without 
discovering  concealed  defects ;  they  cannot 
be  held  to  warrant  their  cars.  Grand 
Rapids  &•  I.  R.  Co.  v.  Huntley,  38  Mic/t. 
537.  —  Following  Richardson  v.  Great 
Eastern  R.  Co.,  L.  R.  i  C.  P.  D.  342.— 
And  see  also  Alden  v.  New  York  C.  R. 
Co.,  26  A^.  Y.  102.  Meier  v.  Pennsylvania 
R.  Co.,  64  Pa.  St.  225.  Hegeman  V.  Western 
R.  Corp.,  12,  N.  Y.  9.  Redhead  V.  Midland 
R.  Co.,  8B.&^S.  371,  36  L./.  Q.  B.  181,  L. 
R.  2  Q.  B.  412,  15  W.  R.  831,  16  L.  T.  485 ; 
affirmed  in  g  B.  &^  S.  5 19,  Z.  R.  4  Q.  B.  379, 
38  Z.  /.  Q.  B.  169,  20  Z.  T.  628,   17  IV.  R. 

737- 

Where  an  injury  to  a  passenger  is  the  re- 
sult of  the  breaking  of  awheel  to  the  coach, 
and  it  appears  that  such  wheel  was  made  by 
one  of  the  most  skilful  manufacturers,  and 
had  been  thoroughly  tested  by  skilful  and 
experienced  men  and  no  defects  perceived, 
and  such  a  wheel  is  in  extensive  use,  the 
company  will  not  be  liable  for  negli|.;ence  ; 
nor  will  the  company  be  liable  in  such  case 
for  defects  in  a  rail,  which  do  not  contrib- 
ute to  the  injury.  Toledo,  W.  6t*  W.  R. 
Co.  v.  Beggs,  85  ///.  80. 

Where  in  an  action  for  an  mjury  to  a  pas- 
senger, owing  to  a  latent  defect  in  a  car,  the 
facts  are  as  consistent  with  the  exercise  of 
proper  care  as  with  negligence,  a  nonsuit 

*  Latent  defects,  see  note,  31  Am.  Rep.  324. 
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will  be  granted.     Gilbert  v.  North  London 
K.  Lv.,  I  C.  <Sh>  £•.  31. 

The  immediate  cause  of  the  accident  was 
the  breaking  of  an  axle  which  was  defec- 
tive. It  was  shown,  however,  that  great 
care  had  been  used  in  its  selection  and 
that  the  defect  was  latent  and  not  capable  of 
detection  by  any  ordinary  means  of  ex- 
amination open  to  the  railway  officials.  The 
train  had  immediately  before  the  accident 
passed  a  curve  which,  at  its  greatest  degree 
of  curvature,  was  one  of  6°  52'.  It  was 
alleged  that  the  persons  in  charge  of  the 
train  were  guilty  of  negligence  in  passing 
this  curve  and  a  switch  near  it  at  too  great 
a  rate  of  speed.  On  that  point  the  evidence 
was  contradictory,  and,  having  regard  to  the 
rule  as  to  the  burden  of  proof  stated  above 
— /telii,  that  a  case  of  negligence  was  not 
made  out.    Dude  v.  T/ie  Queen,  3  Can.  Exch. 

147. 

106.  Mauufactnrcr's  negligence 
imputed  to  carrier.* — A  carrier  of  pas- 
sengers contracts  not  only  for  his  own  skill 
and  care  in  the  conduct  of  the  business,  but 
for  the  skill  and  care  of  all  those  who 
have  made  or  furnished  any  of  the  instru- 
mentalities or  appliances  by  means  of  which 
the  business  is  conducted.  Birmingham  v. 
Jioc^ester  City  &>  B.  A\  Co.,  37  N.  Y.  S.  A'. 
317,  59  Hun  583,  14  N.  Y.  Supp.  13. 

e.  Equipment  and  Management  of  Trains. 

197.  Generally.— (i)  Statement  of  rule. 
— Carrier  is  held  by  law  to  the  utmost  care 
in  the  management  of  its  trains.  Balti- 
more Sf  O.  li.  Co.  V,  Noell,  32  Gratt.  ( Fa.) 
394.  Baltimore  &^  O.  R.  Co.  v.  Wightman, 
29  Gratt.  (Va.)  431,  17  Am.  By.  Rep.  351. 
McElroy  v.  Nashua  &r'  L.  R.  Co.,  4  Cush. 
(Mass.)  400.  Virginia  C.  R.  Co.  v.  Sanger, 
1 5  Gratt.  ( Va^  230.  Searle  v.  Kanawha  &^ 
O.  R.  Co.,  yj  Am.  <S^  Eng.  R.  Cas.  179,  32 
IV.  Va.  370,  9  S.  E.  Rep.  248.  International 
&•  G.  N.  R.  Co.  V.  Halloren,  3  Am.  &^  Eng. 
R.  Cas.  343,  53  Tex.  46,  37  Am.  Rep.  744. 

Where  employes  perform  their  duties  in 
handling  cars  in  a  manner  so  unusual  and 
reckless  as  to  endanger  the  lives  or  safety  of 
persons  who  may  be  rightfully  in  the 
caboose  attached  to  the  train,  tliey  are 
guilty  of  gross  negligence,  though  they 
have  no  intent  to  injure  any  one,  and  do 
not  know  that   any  one  is  in   fact  in  the 

•  Liability  for  defects  in  cars  attributable  to 
fault  of  manufacturer,  see  note,  2  L.  R.  A.  86. 


caboose.  IVay  v.  Chicago,  R.  I.  &*  P.  R. 
Co.,  34  Am.  &•  Eng.  R.  Cas.  286,  73  Iowa 
463,  35  A^.  W.  Rep.  525.  And  see  also 
Louisville  &>  N.  R.  Co.  v.  Ballard,  28  Am. 
&*  Eng.  R.  Cas.  135,  85  Ry.  307,  7  Am.  St. 
Rep.  600,  3  S.   W.  Rep.  530. 

(2)  Illustrations.  —  The  company  was 
guilty  of  negligence  in  supplying  its  con- 
ductor and  station  master  with  the  same 
kind  of  uniform,  the  same  kind  of  lantern 
for  signaling  purposes,  and  in  failing  to 
provide  some  means  whereby  the  signals 
could  be  distinguished.  Kansas  City,  M.  &* 
B.  R.  Co.  v.  Sanders,  58  Am.  6-  Eng.  R.  Cas. 
140,  98  Ala.  293,  13  So.  Rep.  57. 

The  failure  to  have  a  night  operator  at 
the  station  from  which  the  engineer  backed 
down  his  train  may  be  considered  by  the 
jury  as  a  negligent  omission  conducing  to 
the  injury.  Kansas  City,  M.  &•  B.  R.  Co.v. 
Sanders,  58  Am.  &•  Eng.  R.  Cas.  140,  98 
Ala.  293,  1 3  So.  Rep.  57. 

Where  the  evidence,  in  a  suit  for  injuring 
a  passenger,  shows  that  a  watchman  at  a 
depot  and  a  conductor  wore  the  same  uni- 
form, were  supplied  with  the  same  kind  of 
lanterns  for  signaling  purposes,  and  that 
they  had  the  same  signal  for  moving  out 
trains,  whether  to  move  out  of  the  way  of 
another  train  or  go  on  their  way  to  a  distant 
point,  and  that  by  reason  of  this  similarity 
the  engineer  mistook  the  signal  of  the 
watchman  for  that  of  his  conductor,  and 
moved  his  train  out  and  started  on  his  jour- 
ney over  the  road — this  evidence  tends  to 
show  negligence  on  the  part  of  the  defend- 
ant. Kansas  City,  M.  &^  B.  R.  Co.  v.  San- 
ders, 58  Am.  (S-  Eng.  R.  Cas.  140,  98  Ala. 
293,  13  5^.  Rep.  57. 

Where  the  statute  does  not  specify  the 
number  of  brakemen  there  shall  be  upon  a 
train,  it  is  a  regulation  left  to  the  company, 
which  must  be  reasonable  and  in  conformity 
with  general  usage  and  the  course  of  busi- 
ness of  railroads.  To  require  one  brake- 
man  to  each  car  is  unreasonable.  Dinwid- 
dle v.  Louisville  &^  N.  R.  Co.,  15  Am.  &^ 
Eng.  R.  Cas.  483,  9  Lea  ( Tenn.)  309. 

108.  Unlawful  or  excessive  rate  of 
speed.* — (I)  Rule  'tsaed. — Where  the  speed 
of  trains  is  not  regulated  by  statute,  unless 
in  exceptional  cases,  the  existence  of  a  high 
rate  of  speed  does  not  argue  a  fault  on  the 
part  of  the  company.    The  reasonable  rule 

•  See  also  Animals,  Injuries  to,  69,  70, 
72. 
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is  that  the  highest  rate  of  speed  is  proper 
and  legitimate  which  is  consistent  with  the 
safety  of  the  passengers.  Houston  v.  Vi'ch- 
burg,  S.  &•  P.  A'.  Co.,  34  Am.  &*  Eng.  R. 
Cas.  76,  39  La.  Ann.  796,  2  So.  Kep.  562. 
And  see  also  Terry  v.  Jeioctt,  78  N,  Y. 
338 ;  affirming  \T  Hun  395.  Consoles  v.  New 
York  (&-  H.  R.  Co.,  39  Hmu.  Pr.  (N.  Y.)  407. 

It  is  the  duly  which  a  company  owes  to 
the  public  to  make  velocity  of  locomotion 
compatible  with  safety,  so  far  as  that  can  be 
effected  by  prudence  and  skill.  It  is,  more- 
over, an  implied  condition  of  their  contract 
with  each  passenger  that  he  shall  not  be 
put  in  jeopardy  of  life  or  limb  by  any  fault, 
even  the  slightest,  of  the  servants  of  the 
company.  The  sentiment  of  responsibility 
will  be  found  the  greatest  safeguard  against 
abuses,  and  though  the  responsibility  will 
be  strictly  enforced,  it  will  not  be  extended 
so  as  to  allow  the  recovery  of  vindictive 
damages  to  others  than  those  who  are  per- 
sonally the  victims  of  the  misconduct  of  the 
servants  of  the  company.  Black  v.  Carroll- 
ton  R.  Co.,  10  La.  Ann.  33. 

A  high  rate  of  speed  of  a  train  is  not  neg- 
ligence if  the  conditions  of  the  railway  and 
machinery  will  permit  it  without  increasing 
the  peril  of  the  passenger;  and  in  determin- 
ing as  to  whether  or  not  a  certain  rate  of 
speed  maintained  is  in  effect  a  negligent 
operation  of  the  road,  the  character  of  the 
road,  its  grades  and  curves,  and  various 
other  conditions  necessarily  affecting  the 
question  of  safety,  must  be  taken  into  con- 
sideration. Chicago,  P.  &*  St.  L.  R.  Co.  v. 
Le^vis,  58  Am.  <S>»  Eng.  R.  Cas.  126,  145  ///. 
67,  33  A^.  E.  Rep.  960. 

(2) in  case  of  special  train. — A  com- 
pany has  the  right  to  run  special  trains  at 
such  limes,  on  such  terms,  and  at  such  in- 
creased rates  of  speed,  wiihin  the  limits  of 
prudence  and  safety  to  its  passengers,  as  the 
necessities  or  convenience  of  its  business 
may  require;  and  hence  a  charge  of  the 
court  is  erroneous  which  assumes  or  im- 
plies that  the  running  of  trains  off  schedule 
time,  or  at  increased  rates  of  speed,  \%per  se 
negligence.  East  Tenn.  <S-  W.  N.  C.  R.  Co. 
v.  Winters,  85  Tenn.  240,  i  S.  JV.  Rep.  790. 

(3)  Illustrations. — It  is  gross  negligence 
for  the  servants  of  the  defendant  to  run  a 
train  carrying  passengers  over  any  part  of 
their  road  known  to  be  frequented  by  cattle, 
at  full  speed,  unless  that  part  of  the  track  is 
properly  guarded  from  that  invasion.  Brown 
V.  New  York  C.  R.  Co.,  34  N.  Y.  404.— Ap- 


plied IN  Dlabola  v.  Manhattan  R,  Co.,  29 
N.  Y.  S.  R.  149.  8  N.  Y.  Supp.  334. 

Where  by  a  preponderance  of  evidence  it 
was  shown  that  at  the  place  of  derailment 
the  ties  were  rotten  and  the  spikes  loose,  so 
as  to  endanger  a  train  running  upon  ihe 
track  at  any  considerable  rate  of  speed,  it 
was  not  reversible  error  to  instruct  the  jury 
that  to  entitle  plaintiff  to  recovery  he  must 
prove  that  the  train  was  run  at  a  high  and 
reckless  rate  of  speed,  or  that  they  should 
find  that  the  train  was  run  at  a  speed  so 
high  and  dangerous  as  to  become  a  negli- 
gent management  thereof,  since  the  jury 
would  necessarily  take  in  connection  with 
such  instructions  the  proof  as  to  the  defec- 
tive conditioivpf  the  road.  Chicago,  P.&» 
St.  L.  R.  Co.  v^ewis.  58  Am.  &'Eng.R.  Cas. 
126, 145  ///.  67,  33  N.  E.  Rep.  960. — Approv- 
ing Indianapolis,  B.  &  W.  R.  Co.  v.  Hall, 
106  111.  371. 

190.  Duty  to  give  siKiinls.*  — The 
duty  to  give  signals  when  a  train  is  ap- 
proaching a  station  is  for  the  guidance  of 
employes  and  as  a  warning  to  persons  who 
may  be  about  the  stations,  but  does  not  ap- 
ply to  passengers  who  are  already  on  the 
train  ;  and  especially  is  this  so  where  a  train 
only  stops  at  a  wood  station  for  the  pur- 
pose of  taking  on  fuel.  Malcom  v.  Richn^id 
<&«•  D.  R.  Co.,  44  Am.  &*  Eng.  R.  Cas.  379, 
106  N.  Car.  63,  II  S.  E.  Rep.  187. 

In  giving  signals  to  tardy  passengers  who 
have  needlessly  neglected  to  board  the 
train,  the  purpose  is  to  prevent  them  from 
being  left  in  consequence  of  their  own  want 
of  promptitude.  Ordinary  diligence  as  to 
such  signals,  according  lo  what  is  usual  on 
like  occasions  in  like  circumstances,  is  re- 
quired on  both  sides — on  the  side  of  the 
company  in  giving  them,  and  on  the  side  of 
passengers  in  looking,  listening,  or  observ- 
ing. What  kind  of  signals  will  come  up  to 
such  ordinary  diligence,  by  what  means  to 
be  made,  and  with  what  degree  of  loudness 
or  distinctness,  are  questions  for  the  jury 
and  not  for  the  court.  Central  R.  &>  B.  Co. 
V.  Perry,  58  Ga.  461,  16  Am.  Ry.  RiJ/.   122. 

The  statutory  provisions  requiring  the 
engineer,  or  other  person  in  charge  of  a 
moving  train  of  cars,  to  blow  the  whistle  or 
ring  the  bell  on  approaching  a  depot  or 
stopping-place  are  intended  for  the  protec- 

*  See  also  ante,  134 ;  tost,  223,  394, 
473. 

Statutory  provisions  to  prevent  accidents  on 
railroads,  see  note,  13  L.  R.  A.  185. 
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tion  of  the  traveling  public  or  persons  not 
on  the  train;  and  passengers  on  the  train 
are  not  ordinarily  inciuderl  in  the  letter  or 
spirit  of  the  statute,  and  cannot  complain 
of  its  violation  when  suin^  for  damajjes  on 
account  of  personal  injuiies,  to  wliich  the 
failure  to  ring  the  bell  could  have  had  no 
teiirlency  to  contribute,  though  cases  may 
occur,  possibly,  in  which  passengers  or  other 
persons  permissively  on  the  train  are  enti- 
tled to  have  such  signals  given  as  a  warning 
to  hasten  tlieir  departure.  A/ti/niiiia  G.  S. 
A'.  Co.  v.  Hawk,  i8  Am.  &»  Ettg.  R.  Cas. 
194,  72  A/ii.  112,  47  A/ii.  Rt'p.  403.— Ap- 
I'KOVINO  Thirteenth  &  F.  St.  Pass.  R.  Co. 
V.  Bouflrou,  92  Fa.  St.  475,  37  Am.  Rep.  707. 
Imm. LOWING  South  &  N.  Ala.  R.  Co.  v. 
Thompson,  62  Ala.  494. 

While  the  negligence  of  the  employes  in 
failing  to  sound  the  whistle  or  to  ring  the 
bell, as  required  by  the  statute,  immediately 
before  and  at  the  time  of  leaving  a  depot 
is  of  itself  and  in  itself  negligence,  involv- 
ing the  company  in  liability  for  all  injuries 
to  person  or  property  resulting  from  the 
failure,  still  tiie  statute  does  not  relieve  one, 
in  peril  of  injury  from  such  failure  and  con- 
sequent negligence,  from  the  duty  and  ne- 
cessity of  taking  ordinary  care  to  avoid 
injury  in  boarding  the  train,  nor  does  it 
modify  or  abrogate  the  prmciple  that  a 
plaintiff  shall  not  recover  for  injuries,  not 
wanton  in  their  character,  to  which  his  own 
negligence  directly  and  immediately  con- 
tributes. Central  R.  &*  B.  Co.  v.  Letcher ,  12 
Am.  &•  Eng.  R.  Cas.  1 15.  69  A/a.  106.— Ap- 
plying Memphis  &  C.  R.  Co.  v.  Copeland, 
61  Ala.  376. 

200.  Improper  arraiig;einciit  of 
time-table.* — It  is  gross  negligence  in  a 
company  to  so  arrange  its  time-table  that 
within  one  minute  from  the  time  that  an 
accommodation  train  is  to  leave  a  station 
an  express  train,  running  at  the  rate  of 
thirty  miles  an  hour,  or  more,  is  due  at  the 
same  place.  Gonzales  v.  Ne^u  York  &*  H. 
R.  Co.,  y)H(m.  Pr.  {N.   Y.)  407. 

201.  Duty  when  train  in  out  of 
time.— Conductors,  engineers,  and  other 
train  employes,  and  those  directly  connected 
with  the  management  of  trains,  are  bound 
to  know  the  times  when  trains  are  liable  to 
meet  or  to  pass  each  other,  or  to  pass  sta- 
tions ;  and  it  is  their  duty,  if  trains  are  out 
of  time,  to  be  on  the  lookout  and  give  sea- 

*  See  sXsoante,  122 ;  and  also  Time-tables. 


sonablc  notice  to  each  other  of  any  meeting 
of  trains  out  of  time  or  place;  and  in  this 
they  are  bound  to  exercise  the  utmost  care 
and  diligence.  Gonsa/es  v.  AVw  )'ork&^J/. 
R.  Co..  y)/fim.  J'r.  (N.   Y.)  407. 

It  is  not  necessarily  negligence  to  run  a 
hand-car  over  a  railway  when  a  train  is  [last 
due,  even  tixjugh  more  than  ordinary  dan- 
ger is  incurred  thereby.  The  measure  c! 
care  required  must  be  estimated  with  i. 
view  to  the  safety  of  the  employes  operating 
the  hai<d-car  and  of  the  passengers  upcjn 
the  train,  and  determined  by  the  facts  of 
each  particular  case.  Campbell  v.  Chicago, 
R.  I.  &^  P.  R.  Co.,  45  lo^va  76. 

202.  Duty  to  Htop  train.*— An  engi- 
neer is  also  required,  "  on  perceiving  any 
obstruction  on  the  track  of  the  road,"  to 
"  use  all  means  within  his  power,  known  to 
skilful  engineers,  in  order  to  stop  the  train;" 
but  this  duty  is  not  absolute,  and  does  not 
require  that  the  peril  of  passengers  shall  be 
increased  when  the  obstruction  is  not  per- 
ceived until  loo  late  to  stop  the  train 
with  safety,  though  there  may  iia\e  been 
antecedent  negligence  and  consequent  lia- 
bility incurred  by  the  failure  to  keep  a 
proper  lookout,  whereby  the  obstruction 
might  have  been  sooner  discovered.  East 
Tenn.,  V.  &>  G.  R.  Co.  v.  Deaver,  79  Ala. 
216.  — Revikwing  East  Tenn.,V.  &  G.  R. 
Co.  V.  Bayliss,  75  Ala.  466,  77  Ala.  429. 

203.  to  reverse  enjflne.f— If  a 

train  is  about  to  run  upon  an  anii7ial  that  is 
seen  on  the  track,  the  engineer  is  not  re- 
quired to  reverse  hisengiiic  to  prevent  acolli- 
sion  if  the  rate  of  speed  is  such  that  to  do  so 
would  endanger  the  lives  of  the  passengers. 
Nashville  <&*  C.  R.  Co.  v.  Troxlee,  i  Lea 
(Tenn.)  520. 

204.  Running  train  onto  sidc- 
traelc. — It  is  not  negligence  to  run  a  pas- 
senger train  on  the  side  track  where  it  is 
necessary  to  permit  a  freight  train,  too  long 
to  run  into  the  side-track,  to  pass,  when  the 
evidence  shows  such  a  course  was  not  un- 
usual. Ohio  &*  M.  R.  Co.  v.  Schiebe,  44  ///. 
460. 

205.  Liability  for  sudden  jerl^s, 
jolts,  or  jars-t— (I)  Generally.— "Wift  sud- 


*  See  also  Animals,    Injuries  to,  00  (4), 
00  (4). 
fSee  also  Animals,  Injijriks  to,  08. 
X  See  also  post.  221,  248,  20.3,  385. 

Liability  for  injury  to  passenger  by  sudden 
jerk  when  train  is  r.earing  station,  see  note,  i  L. 
R.  A.  542. 
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den  or  violent  motion  or  jerking  of  a  train 
may  be  ncgliyeiice,  Kentucky  &*  I.  liridge 
Co.  V.  Quinkcrt,  2  Ind.  App.   244,  28  A'.  E. 

K<p.  338. 

The  sudflcn  stoppa}»e  of  a  train  with  such 
violence  as  to  tlirovv  a  passenger  through 
an  open  door  is  prima-facic  negligence. 
Condy  V.  St.  Louis,  I.  M.  &^  S.  A'.  Co.,  13 
A/o.  App.  587.     See  85  Mo.  79. 

In  the  operation  of  its  trains  a  company 
is  not  bound  to  exercise  only  a  degree  of 
care  sufficient  to  avoid  injury  to  a  person  of 
ordinary  physical  ability,  but  must  exercise 
such  care  as  will  avoid  injuring  persons  in 
feeble  health  who  may  be  upon  its  trains; 
and  it  will  Ije  u>ii  Misible  for  an  injury  to  a 
person  who  had  just  recovered  from  bodily 
injuria  which  he  had  received,  and  who  is 
thrown  across  the  seats  of  the  cars  and 
again  injured,  through  the  running  of  a 
switch-engine  against  the  car  while  the  pas- 
sengers were  attempting  to  alight.  East 
Line  <&-  R.  K,  R.  Co.  v.  Rushing,  34  Am.  &■* 
Enjf.  R.  Cits.  367,  69  rex.  306,  6  S.  IV.  Rep. 
834. 

If  a  company  receives  a  passenger  in  one 
of  its  cars  for  passage  before  making  up 
the  train  of  which  such  car  is  to  be  a  part,  the 
law  requires  the  company  to  make  up  its 
train,  couple,  manage,  and  control  its  cars 
and  engines  in  such  a  careful,  skilful,  and 
prudent  manner  as  to  carry  the  passenger 
with  reasonable  safety  ;  and  it  will  be  liab'e 
for  an  injury  to  the  passenger  resultit.^- 
from  its  neglect  of  this  duty,  when  such 
passenger  is  not  wanting  in  f)rdinary  care. 
Hannibal &r'  St.  J.  R.  Co.  v.  Martin,  ill  ///. 
219;  affirming  11  ///.  App.  386. 

(2)  ////«/rrt//(W^.  — Plaintiil  was  riding  on 
a  freight  train,  and  when  nearing  a  station 
and  while  standing  up  was  injured  by  a 
sudden  jerk  of  the  train,  caused  by  letting 
on  more  steam,  necessary  to  overcome  the 
friction  in  running  onto  a  switch  and  to 
move  up  to  the  station.  Held,  that  it  is  a 
matter  of  common  observation  that  it  is 
impossible  to  njove  such  trains  under  such 
circumstances  without  more  or  less  of  a 
jerking  motion,  and  the  company  will  not 
be  liable,  where  the  engineer  acts  with  rea- 
sonable discretion,  though  he  may  let  on 
more  steam  than  the  exact  quantity  neces- 
sary. Chicago,  B.  &*  Q.  R.  Co.  v.  Haszard, 
26  ///.  373. 

Evidence  that,  in  switching,  a  number  of 
heavily  loaded  cars  were  backed  with  un- 
necessary force  against  standing  cars,  caus- 


ing the  latter  to  come  suddenly  and  with 
such  force  against  the  car  in  which  plain- 
tifT  was  a  passenger  that  he  was  thrown 
from  his  seat  and  injured,  is  sufficient  to 
support  a  verdict  finding  the  coni|)any 
guilty  of  negligence.  (Juackenliush  v.  Chi- 
cago &*  A.  IV.  R.  Co.,  34  /iw.  &*  Eng.  R. 
<-'"■'>■  545.  73  /<"^«  458.  35  ^'-  W^.  /I'c/.  523. 

Where,  in  an  action  by  a  passenger  for 
personal  injuries,  u  ."pears  that  the  plain- 
till  was  told  by  the  pDiier  of  the  train  to  m* 
forward  two  cars  in  order  to  get  oti  at  the 
next  station,  an^'  that  after  pluintifT  started 
to  go  forward  .  ■  train  started,  jerking  her 
off  the  pliitform,  such  stauing  of  the  train 
constitutes  negligeiici  m  the  part  of  the 
company.  Smitl  v.  Chicago  &^  A.  R,  Co., 
52  Aw.  iS-  Eng.  R.  Cds.  483, 108  A/o.  243,  18 
S.  IV.  AV/.  971. 

It  is  negligence  for  which  a  pnssenger 
may  recover  damages,  for  the  employes  <.f  a 
railroad  company  to  bring  a  switch-engine 
in  such  violent  contact  with  its  passenger 
car  at  a  depot  as  to  injure  him,  if  he  had  not 
been  allowed  a  reasonable  time  to  leave  the 
car  after  the  train  stopped,  notice  having 
been  previously  given  that  the  passengers 
change  cars.  East  Line  &^  R.  /\'.  R.  Co.  v. 
Rushing,  34  Am.  &^  Eng.  R.  Cas.  367,  69 
Tex.  306,  6  S.  IV.  Rep.  834. 

In  such  action  evidence  that  the  con- 
ductor had  left  the  train  before  all  the 
passengers  had  alighted,  and  that  the  brake- 
man  making  the  coupling  gave  no  warning, 
is  sufficient  to  justify  the  submission  of  the 
question  of  gross  negligence  to  the  jury. 
East  Line  iS-»  R.  R.  R.  Co.  v.  Rushing,  34 
Am.  Gr'  Enif.  R.  Cas.  367,  69  Tex.  306,  6  S. 
IV.  Rep.  834. 

A  train  proceeding  from  one  station  10 
another  three  hundred  yards  distant,  at 
which  permanent  buffers  were  erected, 
jolted  and  so  injured  a  passenger.  Tlie 
train  stopped  after  the  jolt  and  near  the 
buffers.  Held,  that  there  was  evidence  of 
negligence.  Burke  v.  Alanchester,  S.  <S»  L. 
R.  Co.,  18  W.  R.  694,  22  L.  T.  442. 

200.  CriiNliiiit;  liaiifl  by  suddenly 
slinttiiii;  door.— Where  a  porter  slams  a 
carriage-door  and  thereby  catches  and  in- 
jures the  hand  of  a  passenger  who  had  been 
thrown  forward  by  the  motion  of  the  train, 
there  is  no  evidence  of  negligence  on  the 
part  of  the  company.  Jackson  v.  Metro- 
politan R.  Co.,  26  W.  R.  175;  reversing  L. 
R.  2  C.  P.  D.  125,  46  L.  J.  C.  P.  D.  yj6,  25 
IV.  R.  661,  36  L.  T.  485,  L.  R.  10  C.  P.  49. 


384 


CARRIAGE   OF   PASSENGERS,  207-210. 


23  ^^'. 


J!. 


'&■ 


<  I 


di 


44  z.  /.  c.  p.  83. 31  z.  r.  475. 
78. 

If  a  (j'uard,  without  warning,  closes  a 
carriage-door,  thereby  crushing  the  hand  of 
a  passenger  between  the  bacic  of  the  door 
and  the  door-post,  the  passenger  having 
placed  his  hand  there  to  aid  hint  in  mount- 
ing the  steps,  there  is  evidence  of  negli- 
gence, and  the  company  is  not  entitled  to  a 
nonsuit.  Fordham  v.  London,  B.  &*  S.  C. 
R.  Co..  L.  R.  4  C.  iP.  619,  38  L.  /.  C.  P.  324, 
17  W.  R.  896;  affirming  L.  R.  3  C.  P.  368, 
yj  L.J.C.P.  176. 

Where  a  passenger  has  completely  en- 
tered a  carriage,  although  he  has  not  yet 
taken  his  seat,  the  company  is  not  liable 
for  injury  to  his  thumb,  which  was  in  the 
hinge  of  the  carriage-door,  which  was  shut 
by  the  company's  servant  without  warning. 
Maddox  v.  London,  C.  &•  D.  R,  Co.,  38  L. 
T.  458.  And  see  also  Murphy  v.  Atlanta 
6-  W.  P.  R.  Co.,  89  Ga.  832.  Coleman  v. 
South  E.  R.  Co. ,  \  H.  &•  C.  699.  St.  Louis, 
/.  Af.  (S-*  S.  R.  Co,  v.  Rexroad,  58  Am.Qr^  Eng. 
R.  Cas.  615. 

207.  Putting  passenger  in  perilous 
position  *— Friglit.— If  the  negligence  of 
a  carrier  place  a  passenger  in  a  position  of 
such  apparent  imminent  peril  as  to  cause 
fright,  and  the  fright  causes  nervous  con- 
vulsions and  illness,  the  negligence  is  the 
proximate  cause  of  the  injury,  and  the  injury 
is  one  for  which  an  action  may  be  brought. 
Purcell  V.  St.  Paul  City  R.  Co.,  52  Am.  &* 
Eng.  R.  Cas.  611,  48  Minn.  134,  50  A^.  W. 
Rep.  1034,  16  L.  R.  A.  203. — Approving 
Milwaukee  &  St.  P.  R.  Co.  v.  Kellogg,  94 
U.  S.  469. 

208.  Forcible  expulsion  from 
ladies'  car. — Plaintiff  went  to  the  ladies' 
car  for  a  seat  and  found  the  door  locked, 
but  upon  its  being  unlocked  by  a  brakeman 
attempted  to  enter  the  car.  He  was  forci- 
bly driven  upon  the  platform  of  the  car 
while  the  train  was  crossing  a  river,  where 
a  fai'  would  have  been  fatal.  There  was  a 
conflict  of  evidence  whether  he  entered  the 
car  peaceably  and  without  being  forbidden 
to  enter  it,  or  whether  he  was  forbidden 
and  attempted  to  enter  the  car  forcibly. 
Held,  that  he  was  not  obliged  to  wait  the 
slow  pleasure  of  the  officials  in  giving  him 
a  seat  elsewhere,  if  the  Icdies'  car  was  open 
to  peaceable  entrance ;  and  if  the  officers  of 

*  See  also  post,  345,  340, 420  (3),  435- 
440,  457-408. 


the  train  neither  furnished  him  with  a  seat 
nor  forbade  his  entrance  into  the  ladies' 
car,  it  was  a  license  to  him  to  enter  it. 
But  if  his  entrance  was  forbidden,  he  had 
no  righ.  to  attempt  to  force  an  entrance; 
but  if,  being  neither  barred  nor  forbidden, 
he  entered  the  car  peaceably  and  was  peace- 
able in  it,  where  there  was  a  seat  for  him, 
he  was  rightfully  there,  and  no  officer  of  the 
train  had  a  right  to  remove  him  by  force — 
certainly  not  without  offering  him  a  seat 
elsewhere ;  and  no  circumstances  would 
justify  throwing  him  on  the  platform  in 
such  a  perilous  position  Bass  v.  Chicago 
&•  N.  IV.  R.  Co.,  36  IVis.  450,  9  Ant.  Ry. 
Rep.  loi.— Distinguished  in  Brown  v. 
Memphis  &  C.  R.  Co.,  i  Am.  &  Eng.  R, 
Cas.  247,  7  Fed.  Rep.  51. 

200.  Passenger  struck  by  projec- 
tion ft  jni  passing  train.*— Plaintiff  was 
injured  while  seated  in  a  car  by  a  bar  of 
iron  entering  the  car,  which  was  loaded  on 
a  construction  train  passing  in  the  opposite 
direction.  Held,  in  the  absence  of  any  ex- 
planation, that  the  inference  was  that  the 
injury  resulted  from  the  negligence  and  inat- 
tention of  those  in  charge  of  the  construc- 
tion train,  and  was  sufficient  to  make  the 
company  liable.  Walker  v.  Erie  R.  Co.,  63 
Barb.  (N.  Y.)  260. 

Any  can  lessness  in  loading  a  freight  train 
of  cars,  or  in  not  attending  to  the  adjust- 
ment of  the  load  of  lumber,  "^y  which  an 
injury  is  done  to  a  passenger  in  another 
train,  will  make  the  owners  of  the  freight 
train  responsible.  Curtis  v.  Central R.  Co., 
6  McLean  {U.  S.)  401. 

210.  Removal  of  ice  and  snow 
fi-om  the  platform.f — Proof  that  plain- 
tiff was  injured  in  stepping  from  a  car  onto 
an  icy  platform,  and  that  snow  and  ice  had 
been  forming  since  the  day  before,  and  that 
no  means  had  been  used,  by  either  sanding 
or  putting  ashes  on  the  platform  to  make  it 
safe,  is  sufficient  to  make  out  a  prima-facie 
case  of  negligence  against  the  company, 
and  to  justify  a  verdict  for  plaintiff.  Timp- 
son  V.  Manhattan  R.  Co.,  5  N.  Y.  Supp.  684. 
—Reviewing  Weston  v.  New  York  El.  R. 
Co.,  73  N,  Y.  595 ;  Hulbert  v.  New  York 
C.  R.  Co.,  40  N.  Y.  145. 

A  company  is  under  no  obligation  to  re- 
move the  effects  of  a  continuous  storm  of 
snow,  sleet,  and  rain  from  the  exposed  plat- 

*  See  also  post,  480. 

t  See  also  Stai  ions  and  Depots.  88* 


m\' 


*w 


CARRIAGE  OF   PASSENGERS,  211. 


885 


form  of  the  car  while  making  its  passage  be- 
tween stations  or  the  termini  of  its  route ; 
and  a  passenger  who  has  reason  to  Icnow 
that  there  is  snow  and  ice  upon  the  plat- 
form, and  that  the  company  has  had  no 
reasonable  opportunity  to  effectually  re- 
move it,  cannot  recover  damages  for  injuries 
sustained  through  a  fall  caused  by  slipping 
thereon.  Palmer  v.  Pennsylvania  Co.,  37 
Am.&'Eng.  R.  Cas.  150.  iii  N.  F.  488,  18 
A^.  E.  Pep.  859,  19  A^.  V.  S.  P.  493  ;  revers- 
in^r  42  Hun  656,  4  N.  Y.  S.  P.  888.— Dis- 
tinguishing Weston  V.  New  York  El.  R. 
Co.,  73  N.  Y.  595. — Applied  in  Kelly  v. 
Manhattan  R.  Co.,  112  N.  Y.  443,  20  N.  E. 
Rep.  383,  21  N.  y.  S.  R.  507  ;  Buck  v.  Man- 
hattan R.  Co.,  32  N.  Y.  S.  R.  51,  10  N.  Y. 
Supp.  107.  Quoted  in  Bruswitz  v.  Neth- 
erlands A.  S.  Nav.  Co.,  46  N.  Y.  S.  R.  623. 
Reviewed  in  Hanrahan  v.  Manhattan  R. 
Co.,  53  Hun  (N.  Y.)  420,  24  N.  Y.  S.  R.  790, 
6  N.  Y.  Supp.  395. 

21 1.  Collisions  with  cattle  upon 
track.*  —  (i)  Generally. — The  duty  of  a 
company  to  exercise  every  reasonable  pre- 
caution to  prevent  injury  to  passengers  re- 
quires of  employes  in  charge  of  trains  faith- 
ful watchfulness  to  prevent  accidents  by  col- 
lisions with  cattle,  and  requires  the  company 
to  keep  a  clear  right  of  way  to  afford  them 
the  facility  of  performing  that  duty;  if  these 
or  other  precautions  are  insufficient  to  guard 
against  that  danger,  ai.d  a  fence  will  render 
the  track  safe  from  the  intrusion  of  cattle, 
the  company's  obligation  demands  the  more 
effective  precaution.  For dyce\.  Jackson,  56 
Ark.  594,  20  5.  W.  Pep.  528,  597. 

A  company  carrying  passengers  for  hire 
is  bouiid  to  use  the  highest  degree  of  rea- 
sonable care  and  vigilance  to  keep  cattle  off 
the  track  of  their  road  ;  but  there  is  not  a 
conclusive  presumption  of  negligence  or 
omission  of  duty  on  their  part  in  every  case 
of  injury  to  passengers  caused  by  cattle 
being  on  the  track.  Wright  v.  Pennsylva- 
nia P.  Cy.t  3  Pittsi).  (Pa.)  116. 

The  fact  that  a  passenger  is  injured  .by  a 
train  colliding  with  a  cow  which  has 
strayed  upon  the  track  tlirough  the  cai 
lessness  of  the  owner  does  not  exempt  a 
railroad  company  from  liability,  unless  it  is 
free  from  negligence  contributing  tc  the  in- 
jury. Card  V.  New  York  &*  H.  P.  Co.,  50 
Barb.  (N.  Y.)  39. 

That  a  car  was  thrown  off  the  track  by 

*  See  also  anti:  179  ;  ANIMALS,  INJURIES  TO, 
6G  (4),  08,  60  (4). 
2  D.  R.  D,— 25. 


running  over  a  cow  that  was  unlawfully  on 
the  road,  and  the  passenger  thereby  in- 
jured, is  not  in  itself  sufficient  to  repel  the 
presumption  of  negligence.  The  company 
are  bound  to  make  provision  against  ac- 
cidents. Si/llivan  v.  Philadelphia  <Sw  P.  P. 
Co.,  30  Pa.  St.  234.— Followed  in  Philadel- 
phia &  R.  R.  Co.  V.  Anderson,  6  Am.&  Eng. 
R.  Cas.  407,94  Pa.  St.  351,39  Am.  Rep.  787. 

(2)  Illustrations. — A  train  in  which  plain- 
tiff was  a  passenger  was  thrown  from  the 
track  by  running  on  a  cow  at  a  station.  It 
appeared  that  cows  were  in  the  habit  of  re- 
sorting there,  being  attracted  by  corn  scat- 
tered on  the  ground,  and  that  there  was  no 
watchman  about  the  station.  Held,  inex- 
cusable negligence,  making  the  company 
liable  for  an  injury  so  received.  Chicago,  P. 
J.  &*  P.  P.  Co.  V.  McAra,  52  ///.  296. 

Plaintiff  was  injured  by  the  train  carrying 
him  colliding  with  a  cow.  She  was  seen,  or 
might  have  been  seen,  for  a  long  distance, 
very  near  the  track,  and  so  situate  that  she 
could  only  escape  by  crossing  the  track;  but 
the  train  was  run  on  without  any  effort  to 
slacken  the  speed  or  prevent  a  collision. 
Held,  sufficient  proof  of  negligence  to  justify 
a  submission  of  the  case  to  the  jury,  and  it 
was  error  to  grant  a  nonsuit.  Prcia  v. 
Ne7v  York  C.  P.  Co.,  34  A^.  K 404.— Distin- 
guished IN  Beisiegel  v.  New  York  C.  R. 
Co.,  40  N.  Y.  9. 

On  the  question  of  negligence  it  was 
proper  to  show  in  such  case  that  other  cat- 
tle had  been  killed  there  by  defendant  on 
other  occasions,  as  tending  to  show  a  greater 
duty  upon  the  part  of  the  company's  agents 
to  be  on  their  guard  ;  and  the  fact  that  such 
cattle  were  trespassers  could  not  affect  the 
duty  that  the  company  owed  to  its  passen- 
gers. Brown  v.  New  York  C.  P.  Co.,  34 
N.  Y.  404. 

A  passenger  sustained  injuries  \,y  the  col- 
lision of  a  train  with  cattle  which  we'e  tres- 
passing from  adjoining  lands,  and  had  come 
on  the  line  at  a  private  level  crossing 
through  an  open  gate.  Other  private  cross- 
ings and  a  public  crossing  were  within  300 
yards ;  and  the  train,  when  approaching, 
could  not  be  seen  at  a  distance  of  more 
than  twenty  perches  from  the  place  where 
the  accident  occurred.  Evidence  was  given 
that  the  gate  had  been  left  unlocked  on 
previous  occasions,  and  that  the  post  to 
which  it  should  be  locked  was  loose  at  the 
time  of  the  accident.  Held,  that  there  was 
evidence  of  negligence  on  the  part  of  thecom- 
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pany.     Patchell  v.  /rw/<  North  Western  K. 
Co.,  6  /r.  C  Z.  117. 

212.  Collisions  at  crossings  of  rail- 
roads.*—Tlie  Central  Iowa  R.  Co.  stopped 
one  of  its  passenger  trains  at  Mason  City 
jiipction,  and,  for  convenience  in  transfer- 
ring baggage,  the  baggage-car  was  stopped 
in  front  of  the  baggage-room  of  the  depot, 
SDthiU  tlie  rear  passenger  car  was  left  stand- 
ing over  a  cross-tracic  of  the  Chiciigo,  Mij- 
waiiiiee  &  St.  Paul  R.  Co.;  and  in  moving 
certain  freight  cars  out  of  the  way  of  an  en- 
gir.e  tlie  employes  of  the  latter  road  pushed 
the  cars  on  the  cross-track,  and  some  of 
them,  being  heavily  loaded,  broke  loose  and 
ran  down  the  grade  into  the  passenger  car 
of  the  Central,  threw  it  from  the  track, 
turned  it  over,  and  fatally  injured  a  passen- 
ger tiierein.  Held,  that  the  Central  Co.  was 
guilty  of  negligence,  and  could  not  avoid 
liability  for  the  injury  upon  the  special  find- 
ing of  the  jury  that  the  collision  could  not 
reasonably  have  been  anticipated.  Kellow 
V.  Central  Iowa  R.  Co.,  2 1  Atn.  &>•  Eng.  K.  Cas. 
485,  68  Io7ua  470,  23  N.  IV.  Rep.  740,  27  N. 

IV.  Rep.  466. 

/.  Taking  on  Passengers. 

213.  Generally. — A  company  may  be 
liable  in  damages  to  passengers  who  are  in- 
jured while  attempting  to  board  the  trains 
before  they  are  ready,  caused  by  misleading 
announcements;  but  in  order  to  recover  for 
an  injury  so  received  it  must  be  declared  on 
specially.  Flint  <Sr-  P.  M.  R.  Co.  v.  Star/t,  38 
J/i'i/i.  714. 

It  must  be  determined,  in  view  of  all  the 
circumstances  of  the  case,  whether  an  em- 
ploye of  a  company,  after  directing  a  passen- 
ger how  to  enter  a  car  situated  at  a  distance 
from  the  platform,  had  a  right  to  suppose 
tliat  his  instructions  were  understood.  Al- 
If fitter  V.  Chicago,  R.  I.  &^  P.  R.  Co.,  43  Iowa 
276,  14  Am.  Ry.  Rep.  443. 

Leaving  a  caboose  on  a  side-track  open, 
and  where  persons  are  in  the  habit  of  taking 
passage,  together  with  the  habit  of  carrying 
passengers  on  freight  trains,  is  an  implied 

•  See  also  Collisio.ns,  4-0  ;  Crossing  of 
Railways,  70. 

t  See  also  ante,  76-78  ;  post,  292,  30«- 

a»i. 

Duty  to  passengers  while  getting  on  and  alight- 
ing from  trains,  see  note,  6  Am.  &  Eng.  R.  Cas. 

136- 

Injuries  to  passengers  in  getting  on  or  off 
moving  trains,  sec  note,  37  Am.  Rep.  384. 

Alighting  from  and  boarding  stationary  trains, 
see  note,  37  Am.  &  Enc.  R.  Cas.  86. 


invitation  to  passengers  to  enter  the  same. 
Illinois  C.  R.  Co.  v.  A.iley,  47  ///.  App.  307. 

Passengers  assume  the  risks  of  accidental 
injuries  in  getting  on  or  off  cars;  therefore 
a  passenger  cannot  recover  for  an  injury 
received  by  an  employe  of  the  company 
slipping  from  the  platform-rail  and  falling 
on  him  while  ascending  the  steps  for  the 
purpose  of  entering  the  car,  where  it  seems 
that  the  falling  was  purely  accidental.  S/cin- 
ner  v.  Atchison,  T.  &•  S.  F.  R.  Co.,  39  Fed. 
Rep.  188. 

Suit  was  brought  to  recover  for  the  death 
of  a  person  who  was  killed  while  about  to 
step  on  a  train,  caused  by  its  suddenly  start- 
ing. The  declaration  charged  that  the  com- 
pany had  drawn  the  train  to  the  station  for 
the  purpose  of  receiving  passengers,  and 
further  charged  that  it  was  the  duty  of  the 
company  "  to  allow  and  permit  the  deceased 
and  all  others  who  wished  to  enter  upon 
said  train  to  do  so  before  the  same  should 
be  started."  The  evidence  showed  that  it 
was  not  the  train  intended  Tor  passage  to 
plaintiff's  destination,  and  not  the  one  that 
he  supposed  it  was,  though  it  had  been 
standing  at  the  station  for  some  45  minutes, 
and  had  by  mistake  a  placard  indicating 
tliat  it  was  the  right  train.  Held,  that  the 
averments  of  the  declaration  were  disproved 
by  the  evidence.  Flint  &•  P.  M.  R.  Co.  v. 
Stark,  38  Mich.  714. 

A  freigiit  train  had  attached  to  it  a  ca- 
boose for  the  carriage  of  passengers.  On 
the  invitation  of  the  conductor  of  the  train 
a  person  attempted  to  get  on  the  caboose 
as  a  passenger  while  the  train  was  in  mo- 
tion. Owing  to  a  sudden  lurch  of  the  car 
he  was  thrown  and  injured,  but  there  was 
no  evidence  as  to  the  cause  of  the  lurch, 
further  than  that  the  circumstances  per- 
mitted of  the  inference  that  the  lurch  was 
due  to  the  checking  of  the  speed  of  the 
train.  Held,  that  the  relation  of  carrier 
and  passenger  had  been  established,  and 
that  tiie  facts  warranted  a  finding  of  negli- 
gence on  the  part  of  the  railway  company. 
Murphy  v.  St.  Louis,  I.  M.  &^  S.  R.  Co.,  43 
Mo.  App.  342. — Rkviewing  Dougherty  v. 
Missouri  R.  Co.,  81  Mo.  325. 

214.  Duty  to  stop  train  at  station, 
generally.*— ( I)  Georgia—  Way-station. — 

*  Stoppage  of  trains  at  stations,  see  note,  3 
Am.  &  Eng.  R.  Cas.  J40. 

Obligation  to  stop  for  passenger  at  time  adver- 
tised, see  note,  66  Am.  Dec  603. 

Liability  for  passenger  missing  train  caused 
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A  company  selling  a  ticket  at  a  way-sta- 
tion for  a  train  soon  to  pass  is  bound  to 
stop  the  train  long  enough  to  afford  the 
purchaser  reasonable  time  to  board  it  in 
safety.  Pooh  v,  Georgia  A".  <&*  B.  Co.,  89 
Ga.  320,  155.^.  Rep.  321. 

(2)  Jllinois  —  Flag-station.  —  Under  Illi- 
nois Rev.  St.  ch.  114,  §.88,  providing  that 
passenger  trains  shall  stop  at  each  station 
advertised  for  receiving  and  discharging 
passengers  a  sufficient  length  of  time  to 
receive  and  let  off  passengers  with  safety, 
and  at  all  county  seats,  a  company  is  not 
liable  for  failing  to  stop  at  a  place  riot  a 
county  seat,  unless  such  place  is  advertised 
as  a  station  for  receiving  and  discharging 
passengers.  Lake  Erie  (&«•  W.  R.  Co.  v. 
People,  42  ///.  App.  387. 

The  penalty  provided  by  §  goof  the  above 
act  cannot  be  recovered  for  a  failure  to  stop 
at  a  place  advertised  as  a  flag-station  upon 
being  signaled  to  do  so,  or  by  reason  of  a 
special  contract  with  the  agent  for  the  train 
to  stop,  or  because  it  usually  stopped  there  ; 
but  the  failure  to  stop  at  such  place  may 
authorize  the  recovery  of  ordinary  damages. 
Lake  Erie  &•  W.  R.  Co.  v.  People,  42  ///. 
jpp.  387. 

(3)  Indiana. — A  company  is  not  bound  to 
stop  a  train  and  allow  a  passenger  to  get  off 
except  at  a  regular  station  or  stopping- 
place.  Pittsburgh,  C.  &>  St.  L.  R.  Co.  v. 
Niisnm,  50  Ind.  141,  9  Am.  Ry.  Rep.  396. 

The  duty  of  a  company  to  the  public  re- 
quires that  it  should  run  its  trains  accord- 
ing to  its  rules  and  regulations,  without 
infringing  upon  them  to  accommodate  a 
single  passenger.  Pittsburgh,  C.  &*  St.  L. 
R.  Co.  V.  Nuzum,  50  Ind.  141,  9  Am.  Ry. 
Rep.  396. 

(4)  Michigan  —  During  storm.  —  If  the 
night  was  so  stormy  as  to  obstruct  the  road 
in  the  cuts,  so  as  to  render  it  unsafe  for  the 
defendant  to  stop  its  train  without  danger 
of  having  to  stop  a  long  time,  that  wou'd 
be  recognized  by  the  law  as  an  excuse ;  but 
the  simple  failure,  on  account  of  tiie  storm, 
to  see  the  signal  which  was  given  by  the 
parties  would  not  be  a  just  and  lawful  ex- 
cuse. Under  the  admissions  of  counsel  the 
court  properly  modified  the  instruction,  and 
told  the  jury  that  if  the  situation  was  such 
that  the  defendant's  employes  upon  the 
train  could  not,  in  the  exercise  of  due  dili- 


by  its  not  stopping  at  platform,  .^ce  47  Am.  & 
£ng.  R.  Cas,  461,  abstr. 


gence  and  care,  have  seen  the  signal,  the 
plaintiff  cannot  recover.  Freeman  v.  De- 
troit, M.  «S-  M.  R.  Co.,  30  Am.  ^^  Eng.  R. 
Cas.  623,  65  Mich.  577,  9  West.  Rep.  117,  32 
N.   W.  Rep.  833. 

(5)  Mississippi— Flag-station.-  W.  bought 
from  a  company  a  ticket  from  £.  to  B.  and 
return,  at  a  reduced  rate.  There  was  a  con- 
dition in  the  ticket  that  it  was  good  only  on 
the  trains  advertised  to  stop  at  stations 
named  therein.  A  train  not  advertised  to 
stop  at  B.  was  signaled  at  the  point  by  W., 
but  failed  to  stop  for  him.  Held,  that  W.'s 
rights  on  this  ticket  were  limited  by  the 
conditions  thereof,  and  he  could  not  take 
advantage  of  tlie  reduction  in  the  rate  and 
reject  the  conditions  on  which  the  reduc- 
tion was  made.  Hence  it  was  no  breach  of 
the  special  contract  when  the  train  re- 
fused   to    stop  at  B.  on   the  signal  of  W. 

Wilson  v.  New  Orleans  &>  N.  E.  R.  Co.,  63 
Miss.  352. 

(6)  Texas — Flag-station.—  A  person  desir- 
ing to  take  passage  at  night  at  a  station 
where  trains  only  stop  when  flagged  or  sig- 
naled, waved  a  handkerchief  at  that  train 
as  a  signal  to  stop,  which  it  failed  to  do.  It 
appeared  that  the  usual  way  of  stopping 
trains  was  to  wave  a  light.  Held,  in  an  ac- 
tion against  the  company  for  failing  to  stop 
the  train,  that  it  was  not  liable.  St.  Louis, 
J.  M.  &^  S.  R.  Co.  V.  Berryhill,  3  Tex.  App. 
(Civ.  Cas.)  387. 

(7)  Nc^v  Brunswick.— \n  an  action  against 
the  conductor  for  injury  sustained  by  a 
passenger  who  was  thrown  down  by  a  sud- 
den motion  of  the  train  while  getting  into 
it,  he  having  parcels  in  his  hands  at  the 
time-  -//t7(/.-  (i)  that  it  was  negligence  in  the 
conductor  not  to  stop  the  train  at  a  station 
where  the  regulations  of  the  railway  directed 
him  to  stop ;  (2)  that  it  was  a  proper  ques- 
tion for  the  jury,  on  the  point  of  contribu- 
tory negligence,  whether  the  plaintiff  could 
have  got  into  the  train  without  injury  if  he 
had  not  had  the  parcels  in  his  hands. 
Parker  v.   White,  27  A'ew  Brun.  442. 

(8)  England  —  "  Ordinary  trains. " — Ac- 
celerated trains  forming  part  of  fast  through 
trains  from  London  are  not  "ordinary  trains" 
within  the  meaning  of  a  branch  railway  act 
giving  a  landowner  the  right  to  stop  by  sig- 
nals all  ordinary  trains;  and  this  is  so  al- 
though the  fares  charged  on  such  train  are 
at  the  ordinary  rate.  Turner  v.  London  Sr' 
S.  W.  R.  Co.,  L.  R.  17  Eg.  561,  43  L.  J.  Ch. 
430- 
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The  fact  that  a  train  on  a  local  line  run- 
ning in  connection  with  trains  between 
London  and  Scotland  stops  at  junctions 
connecting  the  line  with  other  important 
lines,  and  even  stopping  at  two  junctions 
within  eight  miles  of  one  another,  does  not 
deprive  it  of  its  character  as  an  express  train. 
Hood  ^.  North  Eastern  R.  Co.,  19  W.  R.  523. 

Wliere  a  company  agrees  that  all  passen- 
ger trains  shall  regularly  stop  at  a  certain 
station,  it  must  stop  at  that  station  queen's- 
messenger  trains  and  post-office  trains  on 
which  passengers  are  allowed  to  travel,  but 
is  not  obliged  to  stop  special  excursion 
trains.  Burnett  v.  Great  North  of  Scotland 
R.  Co.,  24  Am.  &>  Eng.  R.  Cas.  647,  L.  R. 
10  App.  Cas.  147,  54  L.  J.  Q.  B.  D.  531,  53 
L.  T.  507. 

^y  feu  charter,  dated  1863,  between  A., 
the  proprietor  of  land  through  which  a  rail- 
way was  authorized  to  run,  and  the  com- 
pany, it  was  provided  that  the  company 
should  be  bound  to  erect  on  a  piece  of 
ground  conveyed  to  them  by  A.  at  a  nomi- 
nal/^w  rent, "  a  station  for  passengers  and 
goods  traveling  by  the  said  "  railway.  "  at 
which  all  passenger  trains  sliall  regularly 
stop,"  to  be  called  Crathes  station.  The 
station  was  erected.  Subsequently  certain 
trains  were  run,  namely:  (i)  Excursion 
trains  at  low  fares  to  certain  places  on  the 
line,  but  not  to  Crathes  station.  They  were 
advertised  by  special  handbills,  and  were 
not  included  in  the  time-tables  except  in 
error.  (2)  Trains  called  the  queen's-mes- 
senger  trains,  run  by  arrangement  with  the 
home  office,  who  paid  the  railway  company 
a  subsidy.  (3)  Trains  called  the  post-office 
trains,  run  by  arrangement  with  the  post- 
office,  who  also  paid  a  subsidy.  The  queen 's- 
messenger  trains  and  the  post-office  trains 
only  ran  during  her  majesty's  slay  at  Bal- 
moral ;  but  they  were  advertised  in  the  rail- 
way company's  time  -  table,  and  through 
passengers  were  allowed  to  travel  by  them. 
They  stopped  at  Crathes  by  signal,  but  did 
not  stop  regularly  for  setting  down  ortaking 
up  passengers.  There  was  no  contract  with 
the  home  office  or  post-office  that  they 
should  not  do  so.  A.  sought  declarator 
that  all  trains,  including  the  above,  except 
only  such  as  might  be  hired  for  an  indi- 
vidual or  individuals  for  his  or  their  ex- 
clusive use,  should  regularly  stop.  Held, 
reversing  the  decision  of  the  court  below, 
that  the  trains  called  the  queen's-messenger 
trains  and  the  post-office  trains  fell  within 


the  terms  of  the  contract;  but,  agreeing 
with  the  decision  of  the  court  below,  that 
the  excursion  trains  in  the  circumstances 
materially  differed  from  ordinary  passenger 
trains  and  did  not  come  within  the  obliga- 
tion. Burnett  v.  Great  North  of  Scotland 
R.  Co.,  24  Am.  &*  Eng.  R.  Cas.  647,  L.  R. 
10  App.  Cas.  147,  S4  ^-  /•  Q-  ^-  £>•  53'.  S3 
Z.  T.  507. 

215.  Duty  to  stop  at  county  seats 
under  Illinois  statute.— A  through  pas- 
senger train,  equipped  and  operated  in  the 
same  manner  as  other  passenger  trains  on 
the  same  road,  carrying  passengers  and 
baggage  as  other  trains,  and  running  upon 
the  official  time-table  of  the  company  the 
same  as  its  other  passenger  trains  do,  the 
only  difference  being  that  the  other  trains 
stopped  at  all  the  stations  while  this  did  not 
— held,  to  be  a  "  regular  passenger  train," 
within  the  meaning  of  the  act  approved  May 
29,  1879,  which  requires  all  such  trains  to 
stop  at  county-seat  stations  a  sufficient 
length  of  time  to  receive  and  let  off  passen- 
gers with  safety.  The  act  does  not,  per- 
haps, include  a  wild  train,  a  freight  or  ex- 
cursion train,  or  a  special  train.  Chicago 
&^  A.  R.  Co.  V.  People,  13  Am.  &»  Eng.  R. 
Cas.  42,  105  ///.  657.— Reviewed  in  Illinois 
C.  R.  Co.  V.  People,  143  111.  434. 

A  through  train  of  cars,  equipped  and 
operated  as  other  passenger  trains,  carrying 
passengers  and  baggage,  and  running  upon 
a  time-table  the  same  as  other  trains,  and 
differing  from  them  only  in  that  it  does  not 
stop  at  all  the  stations,  is  a  regular  passen- 
ger train,  within  the  meaning  of  §  25  of  the 
lUinoi  act  in  relation  to  fencing  and  operat- 
ing railroads,  as  amended  in  1879.  Illinois  C. 
R.  Co.  V.  People,  143  ///.  434,  33  xV.  E.  Rep. 
173. — Reviewing  Chicago  &  A.  R.  Co.  v. 
People,  105  111.  657. 

Where  a  company  has  constructed  its 
road  through  or  into  a  county  seat,  and  has 
located  a  passenger  station  there  for  several 
years,  the  statute  requires  it  to  continue  to 
stop  its  trains  there;  and  its  obligation  to 
perform  this  duty  is  not  affected  by  the  cir- 
cumstance that  such  station  may  be  the 
terminus  of  the  road.  Illinois  C.  R.  Co.  v. 
People,  143  ///.  434,  33  N.  E.  Rep.  173.— Re- 
viewing People  ex  rel.  v.  Louisville  &  N. 
R.  Co.,  120  111.  48. 

The  Illinois  act  of  1855,  enabling  railway 
companies  to  enter  into  operative  contracts, 
and  the  act  of  1867,  to  facilitate  travel  and 
transportation,  in  no  manner  interfere  with 
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the  right  of  the  state  to  require  such  com- 
panies to  stop  all  their  regular  passenger 
trains  at  stations  in  county  seats  long 
enough  for  passengers  to  get  on  or  off  the 
same.  Illinois  C.  K.  Co.  v.  People,  143  ///. 
434.  33  ^V.  E.  Rep.  173.— Approving  Stone 
V.  Illinois  C.  R.  Co.,  116U.  S.  347;  Louis- 
ville, N.  O.  &  T.  R.  Co.  V.  Mississippi,  133 
U.  S.  587. — Compare  Lake  Erie  &*  W.  li. 
Co.  V.  People,  42  ill.  App.  387. 

Where  a  railroad  is  built  to  a  town,  as 
required  by  its  charter,  and  a  depot  is  estab- 
lished at  the  end  of  its  line  within  such 
town,  which  is  a  county  seat,  the  company 
will  have  no  discretion  as  to  which  of  its 
passenger  trains  shall  stop  there  and  which 
shall  not,  as  it  would  have,  within  certain 
reasonable  limitations,  if  such  town  was  not 
a  county  seat ;  but  all  its  passenger  trains 
must  stop  at  such  place.  It  is  not  sufficient 
that  all  its  trains  may  stop  at  a  new  depot 
located  at  a  junction  with  another  road,  a 
quarter  of  a  mile  beyond  the  corporate 
limits  of  such  town.  People  ex  rel.  v.  Louis- 
ville &-  N.  R.  Co.,  1 20  ///.  48,  \oN.E.  Rep. 
657. — Quoted  in  Chicago  &  A.  R.  Co.  v. 
Suffern,  38  Am.  &  Eng.  R.  Cas.  508,  129  111. 
274,  21  N.  E.  Rep.  824.  Reviewed  in  Illi- 
nois C.  R.  Co.  v.  People,  143  111.  434. 

216.  Duty  t«>  stop  aUuig.side  sta- 
tion platform.* — Passengers  by  railway 
should  be  afforded  an  opportunity  of  get- 
ting into  the  cars  from  the  platform  of  the 
station,  and  where,  under  the  evidence,  it 
was  doubtful  whether  plaintiff  had  had  such 
an  opportunity  afforded  her,  and  further  evi- 
dence on  that  point  was  thought  desirable 
for  an  intelligent  direction  to  the  jury  on 
the  question  of  contributory  negligence,  the 
court  granted  a  new  trial.  Hall  v.  McFad- 
th'it,  19  Ne7v  lirun.  340. 

217.  Safe  moans  of  ingress.— (i) 
Rule  staled. — It  is  the  duty  of  a  company 
not  only  to  carry  its  passengers  safely  but 
also  to  afford  them  the  opportunity  of  in- 
gress and  egress,  and  to  provide  means  for 
them  to  get  on  and  off  the  car  safely.  Dunn 
V.  Pennsylvania  R.  Co.,  20  Phila.  {Pa.)  258. 

It  is  the  duty  of  a  company  to  furnish  safe 
and  proper  r.icans  of  ingress  and  egress  to 
and  from  its  trains,  platforms,  station  ap- 
proaches, etc.  Moses  v.  Louisville,  N.  O.  &* 
T.  R.  Co.,  30  Am.  &•  Eng.  R.  Cas.  556,  39 
La.  Ann.  649,  2  So.  Rep.  567. 

This  must  be  done  at  all  points  where  the 

*  See  also />«/,  229. 


carrier  receives  or  discharges  passengers. 
Redner  v.  Lehigh  &>  H.  R.  R.  Co..  73  Hun 
(N.  K.)  562,  26  A',  y.  Supp.  1050,  56  N.  Y.  S. 
R,  230.— Following  Hulbert  z/.  New  York 
C.  R.  Co.,  40  N.  Y.  145. 

And  the  duty  is  not  discharged  by  pro- 
viding a  board  walk  only  three  or  four 
inches  wide  between  the  station  and  the 
cars.  Redner  v.  Lehigh  &*  H.  R.  R.  Co.,  73 
Hun  (N.  Y.)  562,  26  N.  Y.  Hupp.  1050,  56  N. 
Y.  S.  R.  230. 

(2)  Illustrations. — It  is  the  duty  of  a  com- 
pany, before  the  departure  of  its  passenger 
train  from  a  station,  to  clear  the  way,  by  the 
removal  of  freight  trains  between  it  and  the 
depot  buildings,  so  that  passengers  can  ap- 
proach the  passenger  train  with  safety.  If 
the  passenger  train  should  leave  before  giv- 
ing the  holder  of  a  ticket  a  safe  means  of 
access  to  it,  the  company  would  be  liable. 
Chicago  &^  N.  W.  R.  Co.  v.  Coss,  73  ///.  394. 

T.,  a  young  lady,  purchased  a  ticket  with 
the  intention  of  becoming  a  passenger  on  a 
train,  and  in  attempting,  at  night,  to  enter 
the  train  while  it  was  standing  at  a  station, 
walked  off  the  front  platform  of  the  ladies' 
car  and  was  physically  injured  by  the  fall. 
She  sued  the  railroad  company  for  damages, 
alleging  that  the  accident  was  caused  by  the 
negligence  of  the  defendant  in  not  having 
sufficient  lights  about  the  train.  Held,  that 
accidents  of  this  character  are  not  such  as 
are  ordinarily  caused  only  by  the  negligence 
of  the  carrier.  Chicago,  St.  L.  &'  N.  O.  R. 
Co.  v.  Trotter,  60  Miss.  442. 

A  person  going  along  a  passageway  of 
boards  three  or  four  inches  in  width,  extend- 
ing from  waiting-room  to  platform,  could 
have  no  reasonable  anticipation  that  the 
person  in  front  of  her,  going  the  same  way, 
would,  without  warning,  suddenly  turn  and 
thereby  accidentally  throw  her  therefrom. 
Redner  v.  Lehigh  <i.  H.  R.  R.  Co.,  73  Hun 
{N.  Y.)  562,  26  N.  Y.  Supp.  1050,  56  A'^.  Y. 
S.  R.  230. 

218.  l>nty  to  assist  nasseiifjer.*— 
Where  access  to  a  train  at  a  station  is  easy, 
it  is  not  required  of  the  company's  employes 
to  assist  a  passenger  in  getting  on  board. 
Yarnellv.  Kansas  City,  Ft.  S.  &>  M.  R.  Co., 
113  Mo.  570,  21  5.  W.  Rep.  I. 

A  company  is  bound  to  exercise  due  care 
in  providing  for  its   passengers  while  they 

*  See  also  post,  240. 

Duty  to  assist  passenger  to  enter  car,  see  note, 
15  L.  R.  A.  434. 
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are  waiting  for  its  trains,  and  it  is  liable  for 
the  consequences  of  a  neglect  to  properly 
direct  them  respecting  the  mode  of  enter- 
ing its  cars.  Whether  or  not  it  Is  the  duty 
of  the  company's  employes  to  assist  a  pas- 
senger in  getting  upon  a  car  must  be  deter- 
mined by  the  circumstances  of  each  particu- 
lar case,  and  therefore  tlie  question  may 
be  left  to  the  jury.  If  the  company's 
employes  permit  or  direct  passengers  to 
enter  the  car  at  some  other  place  than  the 
platform  or  place  provided  for  such  pur- 
pose, they  are  held  to  the  utmost  care  in 
avoiding  injuries  to  the  passengers.  Ailen- 
der  V.  Chicago,  R.  I.  &•  P.  R.  Co.,  43  Iowa 
276,  14  Am.  Ry.  Rep.  443. 

It  is  the  duty  of  a  company  to  provide 
suitable  and  safe  means  to  passengers  for 
entering  and  leaving  cars  ;  but  having  done 
this  and  having  stopped  its  train  in  proper 
position  and  for  a  reasonable  time,  to  en- 
able passengers  to  avail  themselves  of  those 
means  in  entering  and  alighting,  it  is  not 
bound  to  render  personal  assistance,  nor  to 
hold  the  train  until  those  in  charge  of  it 
see  that  the  passengers  have  in  fact  alighted. 
Raben  v.  Central  Iowa  R.  Co.,  31  Am.  &* 
Eng.  R.  Cas.  45,  74  lo^va  732,  34  A'.  \V.  Rep. 
621. — Reviewing  AUender  v.  Chicago.  R. 
I.  &  P.  R.  Co.,  37  Iowa  264,  43  Iowa  276. 

219.  Reasonable  time  in  wliieli  to 
enter  car.* — Railroad  trains  are  bound  to 
stop  at  stations  a  reasonable  length  of  time 
to  enable  passengers  to  get  on.  Swigcrt  v. 
Hannibal  &*  St.  J.  R.  Co.,  9  Am.  &*  Eng.  R. 
Cas.  322,  75  Mo.  475.  Carr  v.  Eel  River  &* 
E.  R.  Co.,  58  Am.  •^  Eng.  R.  Cas.  239,  98 
Cal.  366,  33  Pac.  Rep.  213. 

It  is  the  duty  of  companies  to  give  their 
passengers  a  reasonable  time  and  opportu- 
nity to  approach  and  leave  their  trains,  and 
the  duty  is  reciprocal.  Passengers  owe  it 
to  themselves  and  to  the  company  to  act 
with  reasonable  care  in  alightinsj;  from  and 
boardinp;  trains.  Falls  v.  San  Francisco  &* 
N.  P.  R.  Co.,  97  Cal.  114,  31  Pac.  Rep.  901. 

It  is  the  duty  of  a  company  to  give  pas- 
sengers a  reasonable  time  to  get  inside  of 
the  cars  before  starting  them  either  back- 
ward or  forward  in  a  violent  manner,  though 
such  movement  of  the  train  may  be  re- 
quired to  start  it,  as  where  an  engine  hap- 
pens to  be  on  a  dead  centre  and  is  heavily 
loaded.    Dillon  v.  Manhattan  R.  Co.,  16  N. 

*See  aXso  post.  234. 

Duty  to  give  passengers  time  to  get  on  and 
of!,  see  58  A..i.  &  Eng.  R.  Cas.  229,  absir. 


V.  S.  R.  767,  49  Hun  (JV.  y.)  608.  I  N.  V. 
Supp.  679. 

A  company  is  in  duty  bound  to  stop  its 
cars  and  let  them  remain  at  rest  long 
enough  for  persons  to  get  on  and  off  with 
safety,  and  the  servants  in  charge  of  an  ap- 
proaching train  must  govern  their  conduct 
accordingly.  IVeber  v.  Kansas  City  Cable 
R.  Co.,  41  Am.  6-  Eng.  R.  Cas.  117, 100  ;)/<>. 
194,  12  S.  IV.  Rep.  804,  13  S.  W.  Rep  587, 
7  L.  R.  A.  819. 

A  carrier  need  not  wait  for  a  passenger  to 
reach  his  seat  before  starting  the  train,  un- 
less there  is  some  special  renson  therefor,  as 
in  case  of  a  weak  or  lame  person,  and 
then  the  carrier  must  have  notice  of  the 
fact  creating  the  exception.  Yarnell  v. 
Kansas  City,  Ft.  S.  6-  M.  R.  Co.,  113  Mo. 
570,  21  i".  W.  Rep.  I. 

All  that  the  law  requires  of  a  company  is 
that  its  train  shall  stand  at  stations  a  rea- 
sonable time  to  permit  passengers  to  enter 
before  the  advertised  time  for  departure. 
Ordinarily  twenty  to  thirty  minutes  is  more 
than  is  required  for  such  purpose ;  and  in 
the  mean  time  the  company  has  a  right  to 
move  the  train  backward  and  forward  for 
the  purpose  of  shifting  cars  and  making  up 
the  train.  Flint  &•  P.  M.  R.  Co.  v.  Stark, 
38  Mich.  714. — Approved  in  Kendrick  v. 
Towle,  60  Mich.  363,  i  Am.  St.  Rep.  526,  27 
N.  W.  Rep.  567. 

The  court  below  directed  the  jury  that  it 
was  the  duty  of  the  conductor  to  wait  a  rea- 
sonable time  after  the  call  was  given  for  the 
passengers  to  get  on  board,  and  to  sec  if 
there  were  any  in  the  waiting-rooms  or 
elsewhere.  Held,  that  this  direction  went 
too  far,  and  was  wrong.  Hall  v.  McFaddcn, 
19  Ntrtv  Brim.  340. 

Ordinarily  a  passenger  train  is  only  re- 
quired to  stop  at  a  regular  station  long 
enough  to  enable  passengers,  by  the  exercise 
of  due  care  and  diligence,  to  get  on  and  off 
with  safety;  but  when  the  train,  instead  of 
stopping,  only  checks  its  speed  for  a  few 
minutes,  the  duty  devolves  on  the  railroad 
servants,  before  increasing  the  speed  of  the 
train,  to  see  tiiat  no  passenger,  attempting 
to  get  on  or  off,  is  in  a  dangerous  position. 
Montgowcry  Or'  E.  R.  Co.  v.  Ste^vart,  91 
Ala.\2\,  8  So.  Rep.  708. 

220.  Prematurely  starting^  train, 
generally. — If  one  entitled  to  the  rights  of 
a  passenger  on  a  railway  train  is,  without 
being  guilty  of  contributory  negligence,  in- 
jured  in  the  effort  to  get  on  the  train. 
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which  has  started  from  a  stopping  place  be- 
fore the  time  designated  to  him  by  the  con- 
ductor in  charge,  the  company  is  liable  in 
damages  for  the  injury.  Texas  &^  P.  li.  Co. 
V.  Davidson,  68  Tex.  370,  4  S.  IV.  Rep.  636. 

The  fact  that  the  conductor  of  a  train 
about  to  leave  a  station  is  induced  by  the  con- 
duct and  conversation  of  a  person  on  the 
station  platform  to  believe  that  he  does  not 
intend  to  take  passage  on  the  train  will  not 
relieve  the  company  from  liability  for  in- 
juries received  by  such  person  in  conse- 
quence of  the  train  being  started  without 
giving  him  time  to  get  on,  if  the  conductor 
actually  sees  him  attempting  to  get  on  when 
he  gives  the  order  to  start.  Swigert  v.  Han- 
nibal &>  St.  J.  R.  Co.,  9  Am.  &>  Enff.  R.  Cas. 
322,  75  Mo.  475.— Reviewed  in  Fulksz/.  St. 
Louis  &  S.  F.  R.  Co.,  1 1 1  Mo.  335. 

221.  Btnrtingr  train  while  passen- 
ger Is  getti]i{ir  on.*— When  passengers 
are  getting  on  or  oil  a  train,  suddenly  to 
put  it  in  motion,  so  as  to  endanger  their 
safety,  without  giving  any  signal  is  an  act 
of  negligence.  Keating  v.  New  York  C.  &^ 
H.  R.  R.  Co.,  49  N.  V.  673;  affirming  3 
Lans.  469. — Followed  in  Pfeflfert/.  Buffalo 
R.  Co.,  4  Misc.  (N.  Y.)  465.— But  see  Michi- 
gan C.  R.  Co.  V.  Coleman,  28  Mich.  440,  12 
Am.  Ry.  Rep.  59. 

A  company  is  liable  to  a  passenger  who 
sustains  injuries  caused  by  the  officer  in 
charge  of  a  train  putting  it  in  motion, 
knowing  that  such  passenger  is  in  the  act 
of  getting  on  board,  although  such  person 
negligently  remained  in  the  waiting-room 
after  being  notified  to  board  the  train. 
Gulf,  C.  &*  S.  F.  R.  Co.  V.  Fox,  (Tex.)  33 
Am.  &•  Eng.  R.  Cas.  543,  6  S.  IV.  Rep.  569. 

It  is  negligence  in  an  engineman  to  sud- 
denly and  violently  move  a  passenger  train 
at  a  time  and  place  where  passengers  may 
be  expected  to  be  getting  on  and  off  the 
train.  And  this  is  so  although  the  train 
has  not  come  to  a  full  stop,  but  is  very 
slowly  moving.  Nance  v.  Carolina  C.  R. 
Co.,  94  N.  Car.  619. 

Total  inattention  to  a  passenger  getting 
on  in  the  dark,  and  starting  the  train  while, 
with  ordinary  care,  he  is  attempting  to  get 
on,  when  the  circumstances  are  such  as 
constitute  an  invitation  to  the  passenger  to 
make  the  attempt,  make  the  company  liable 
for  any  injuries  he  may  receive  thereby. 

*  See  also  ante,  205 ;  post,  248,  293, 
386. 


Chicago  &*  N.  W.  R.  Co.  v.  Drake,  33  ///. 
App.  114. 

A  father  and  mother  with  five  children 
went  to  a  station  on  defendant's  road  to  take 
train  as  passengers.  He  bought  two  wiiole 
and  two  half  tickets.  The  tniin  was  a  local 
freight  train,  with  caboose  for  passengers. 
After  it  had  stopped  and  passengers  were 
getting  out  of  the  caboose,  the  f;iilier,  with 
one  child,  went  up  the  steps  into  the  car,  fol- 
lowed by  a  friend  with  another.  The  motlicr 
followed,  and  just  as  she  had  gotten  up  the 
steps,  without  any  signal  from  whistle  or 
bell,  but  only  at  a  slight  wave  of  the  hand 
from  conductor  to  engineer,  the  train,  with  a 
sudden  and  violent  jerk,  started  backward, 
the  steps  of  the  caboose  striking  the  de- 
ceased, a  child  of  tender  years,  who  was 
standing  on  the  end  of  the  ties,  and  throw- 
ing him  under  the  wheels  of  the  train  and 
causing  his  deatii.  The  conductor  had  seen 
the  parties  approaching  the  caboose  with 
their  luggage,  but  paid  no  attention  to  them. 
Held,  the  defendant  company  was  negligent 
and  liable.  Norfolk  &-  IV.  R.  Co.  v.  Grose- 
close,  88  Va.  267,  13  .S.  E.  Rep.  454. 

222.  Prematurely  calling'  out  "all 
aboard."— The  call  of  the  conductor,  "aM 
aboard,"  may  be  considered  as  giving  pas- 
sengers to  understand  that  the  cars  are 
ready  and  it  i^^  safe  foi  them  to  enter,  unless 
they  see  something  to  the  contrary ;  and 
such  call  may  be  considered  as  an  invitation 
to  passengers  to  enter,  and,  if  given  prema- 
turely, justifies  the  jury  in  finding  the  com- 
pany guilty  of  negligence.  So  held,  where 
a  passenger  who  could  not  get  a  seat  was 
told  that  another  car  would  be  attached, 
and  upon  its  being  run  down  against  the 
train,  and  the  conductor  calling  "  all  aboard," 
he  attempted  to  pass  from  one  car  to  such 
additional  car  and  was  injured  by  reason  of 
the  car  not  being  yet  coupled.  Lent  v.  New 
York  C.  &*  H.  R.  R.  Co.,  44  Am.  &>  Eng.  R. 
Cas.  373,  120  N.  Y.  467,  24  A'.  E.  Rep.  653, 
31  A'.  F.  5.  R.  538;  affirming  22  /.  6-  5. 
317,  8  A'.  Y.  S.  R.  93.— Following  Filer  7/. 
New  York  C.  R.  Co..  49  N.  Y.  47,  59  N.  Y. 
35i,68N.  Y.  124;  Maher  v.  Central  Park, 
N.  &  E.  R.  R.  Co..  67  N.  Y.  55. 

223.  Giving  signals  and  \varning.s.* 
— A  company  professing  to  provide  rapid 

*  See  also  ante,  134,  199  ;  fiosf,  394, 
47.S. 

Injury  to  passenger  where  unauthorized  per- 
son Kives  a  signal  to  start,  see  58  Am.  &  Eng.  R. 
Cas.  229,  aistr. 
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transit,  or  of  making  short  slops  at  its 
stations,  has  imposed  upon  it  ti)e  duty  of 
giving  |)assengers  clear  and  intelligible  sig- 
nals indicating  when  it  is  safe  or  not  to 
hoard  the  trains,  McQiuxde  v.  Manhattan 
K.  Co.,  21  /.  &>  S.  {N.  V.)  91  ;  affirmed  in 
109  iV.  K.  636,  mem.,  16  A^.  E.  Rep.  681.  15 
N.  V.  S.  A'.  993,  See  also  Keating  v.  Ne7v 
York  C.  &-  H.  R.  R.  Co.,  49  A^.  Y.  673 ; 
affirming  3  Lans.  469. 

If  a  train  be  brought  to  a  station  in  such 
a  manner  as  to  induce  passengers  to  believe 
that  it  is  stopped  far  their  reception,  and 
then  starts  while  they  are  getting  on,  with- 
out giving  any  signal  or  caution,  it  is  guilty 
of  negligence,  whether  the  starting  was 
necessary  or  not,  and  whether  the  stop  was 
actually  to  take  on  passengers  or  not.  If 
the  train  is  not  ready  to  receive  passengers, 
it  is  the  duty  of  the  company  to  have  some 
one  present  to  warn  them  and  present  their 
entrance,  and  not  to  start  the  train  when 
they  are  getting  on  without  giving  any 
warning.  Curtis  v.  Detroit  iS^  M.  R.  Co.,  27 
Wis.  158,  5  Am.  Ry.  Rep.  368. — Reviewed 
IN  Hartwig  v.  Chicago  &  N.  VV.  R.  Co.,  i 
Am.  &  Eng.  R.  Cas.  65, 49  Wis.  35S ;  Duame 
V.  Chicago  &  N.  W.  R.  Co.,  35  Am.  &  Eng. 
R.  Cas.  416,  72  Wis.  523,  7  Am.  St.  Rep.  879, 
40  N.  W.  Rep.  394. 

It  is  the  duty  of  a  company,  through  its 
agents,  to  give  reasonable  signals  of  the  de- 
parture of  trains — such  signals  as  would 
ordinarily  attract  the  attention  of  passen- 
gers and  those  interested  in  the  movements 
of  cars.  Should  a  passenger  needlessly  lin- 
ger about  a  depot  or  station  and  neglect  to 
board  a  train,  then  the  company  as  to  such 
passenger  is  only  bound  to  ordinary  dili- 
gence, and  it  would  be  the  duty  of  such 
passenger  to  use  caution  in  observing  sig- 
nals which  might  b4  given.  Perry  v.  Cen- 
tral R.  Co.,  66  Ga.  746. 

Defendant  was  a  conductor  upon  a  rail- 
way owned  by  the  crown.  While  at  a 
station  he  was,  by  the  regulations  of  the  rail- 
way, under  the  orders  of  the  station  master 
as  regards  the  time  of  starting  the  train. 
But  it  was  his  duty  to  give  the  signal  to  the 
engine-driver  to  go  ahead.  It  was  also  his 
duty  not  to  give  the  signal  while  passengers 
were  getting  on  board  ;  and  in  order  that  he 
might  be  in  a  position  to  see  whether  there 
were  any  getting  on  board  he  should  stand, 
when  making  the  uignal,  "  near  the  front 
end  of  the  first  passenger  car."  The  de- 
fendant in  this  case  left  the  platform,  passed 


across  the  train  to  a  platform  on  the  oppo- 
site side  of  the  track,  and  gave  the  signal 
to  start,  the  lime  f(jr  starting  havingalrcady 
expired.  After  the  signal,  and  wliile  the 
cars  were  in  motion,  the  plaintiff,  who  was 
waiting  on  the  platform,  in  attempting  to 
get  on  board  was  thrown  down  and  injured. 
On  motion  to  enter  a  nonsuit  it  was  con- 
tended that  the  acti<jn  would  not  lie  as  the 
defendant  was  an  employe  of  the  crown  and 
would  not  be  liable  except  for  misfeasance, 
and  that  while  at  the  station  he  was  under 
the  control  of  the  station  master.  HeM, 
that  even  if  it  were  necessary  to  siiow 
misfeasance  in  order  to  sustain  the  action 
against  the  defendant,  the  giving  of  the 
signal  to  start  under  such  circumstances 
was  evidence  of  a  wrongful  act  by  him. 
Hall  v.  McFailiien,  19  New  Brun.  340. 

224.  Duty  to  tiiriiish  i>as.seii{ir<ir 
with  a  scat.*  —  Railway  companies  are 
bound  to  provide  safe  places  for  those  whom 
they  accept  as  passengers,  and  to  make 
reasonable  provision  for  seating  those  whom 
they  undertake  to  carry.  Louisville  &^  N. 
R.  Co.  V.  Kelly,  13  Am.  6-  £"«;'.  R.  Cas.  i, 
92  Ind.  371,47  Am.  Rep.  149.  Hardenburi:;h 
V.  St.  Paul,  M.  &-  M.  R.  Co.,  34  Am.  &• 
Eng.  R.  Cas.  359,  39  Minn.  3,  38  A^.  IV. 
Rep.  625,  12  Am.  .St.  Rep.  610. 

Unless  a  sudden  and  unusual  influx  of 
passengers  renders  it  impracticable,  tiie  con- 
ductor of  a  passenger  train  must  provide  a 
seat  for  a  ticket-holder  in  the  car  in  which 
his  ticket  entitles  him  to  ride ;  and  to  do 
this  must,  if  necessary,  limit  passengers  to 
single  seats.  Louimille,  N.  O.  &■*  T.  R.  Co. 
V.  Patterson,  69  Miss.  421,  13  So.  Rep.  697. 

It  is  essential  that  good  order  should  pre- 
vail on  passenger  trains,  which  is  not  likely 
to  occur  if  passengers  are  left  to  shift  and 
scramble  for  themselves  in  obtaining  seats. 
If  there  be  no  sitting  room  for  male  pas- 
sengers, who  are  excluded  by  a  regulation 
of  the  company  from  the  ladies'  car,  and 
there  be  no  room  to  seat  them  there,  they 
cannot  be  left  standing  without  breach  of 
the  contract  of  carriage.  Pass  v.  Chicago 
&*  N.  W.  R.  Co.,  36  Wis.  450,  9  Am.  Ry. 
Rep.  loi. 

The  evidence  tended  to  show  that  plain- 
tiff, who  was  a  passenger,  was  excluded 
from  the  ladies'  car  and  could  not  obtain 
a  seat  in  the  other  cars,  and  was  left  stand- 

*  Righi  of  passenger  to  seat,  see  note,  22  L. 
R.  A.  259. 
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ing  by  the  train  officers,  witliout  a  seat,  for  a 
considerable  length  of  time  without  any  at- 
tention. Held,  in  the  absence  of  any  ex- 
planation of  such  neglect,  that  it  showed  a 
breach  of  duty.  Bass  v.  Chicago  <S-  A'.  W. 
R.  Co.,  36  Wis.  450,9  Am.  Ry.  Rep.  loi. 

g.  Letting  off  Passengers.* 

225.  Duty  to  carry  to  iioiut  of'des- 
tliintioii. — It  is  the  carrier's  duty  to  trans- 
port and  place  their  passengers  safely  at 
the  place  of  destination,  and  if  injury  to  the 
passenger  ensues  from  a  failure  to  observe 
due  care,  the  carrier  '\%  prima  facie  respon- 
sible. Lambeth  v.  North  Carolina  R.  Co., 
66  N.  Car.  494. 

Where  tlie  company  undertakes  to  carry 
a  passenger  to  a  particular  station,  and  the 
train  on  which  she  takes  passage  is  one 
which,  under  the  company's  regulations,  is 
required  to  receive  and  disciiarge  passen- 
gers at  such  station,  the  company  will  com- 
mit an  actionable  wrong  in  requiring  the 
passenger  to  leave  the  train  before  reaching 
her  destination.  Sira  v.  Wabash  R.  Co., 
115  Mo.  127,  21  S.  W.  Rep.  905. 

A  female  passenger  was  carelessly  di- 
rected by  a  brakeman  to  leave  the  train  at 
night  about  three  miles  from  the  station,  at 
a  place  where  she  was  a  stranger,  and  with- 
out knowing  that  she  was  not  near  the  sta- 
tion. The  exertion  of  walking  to  her  place 
of  destination  brought  on  severe  sickness. 
Held,  that  the  company  was  liable.  Brown 
V.  Chicago,  M.  &^  St.  P.  R.  Co.,  3  Am.  &^ 
Eng.  R.  Cas.  444,  54  Wis.  342,  11  N.  W. 
Rep.  356,  911,  41  Am.  Rep.  41.— Distin- 
guished IN  Hawkins  v.  Front  St.  Cable  R. 
Co.,  3  Wash.  592.  Reviewed  in  Lewis  v. 
Flint  &  P.  M.  R.  Co.,  54  Mich.  55. 

22<J.  Duty  to  carry  to  station 
named  in  tickot.t— A  passenger  on  a 
mixed  train  has  a  right  to  be  safely  put  off 
at  a  regular  station  to  which  he  has  bought 
a  ticket.  Thomas  v.  Charlotte,  C.  &>  A.  R. 
Co.,  38  .SV;.  Car.  485,  17  S.  E.  Rep.  226. 

*  See  also  post,  2})2,  3»2-44<>. 

Duly  to  land  passengers  safely,  see  note,  3  L. 
R.  A.  368. 

Duty  of  conductors  in  stopping  and  starting 
trains,  see  note,  13  L.  R,  A.  qj. 

Liability  for  injury  to  passenger  in  alighting 
from  train,  see  notes,  52  Am.  &  Eno.  R.  Cas. 
289;  16  /,/,  350;  3  L.  R.  A.  368;  7  JJ-  >i2;  33 
Am.  &  Eng.  R.  Cas.  518,  abstr. 

Injuries  to  passengers  "lighting  at  stations, 
see  note,  30  Am.  &  Eng.  R.  Cas.  578. 

t  Rule  as  to  stopping  train  at  station  to  which 
ticket  runs,  see  note,  41  Am.  Dec  480. 


When  a  person,  purchasing  a  ticket  ex- 
pressly for  a  particular  train  of  cars,  at  the 
time  of  the  purchase  is  inforn  ed  hy  the 
agent  of  the  company  that  the  t.  .n  will 
stop  at  the  station  for  which  the  ticket  is 
purchased,  he  has  a  right  to  take  passage 
on  such  train,  and  it  is  the  duty  of  the  com- 
pany to  allow  him  to  leave  the  train  at  that 
station.  Pittsburgh,  C.  Sr>  St.  L,  R.  Co.  v. 
Nu2iim,  10  Ind.  141,9  ^>"-  t^y-  Bep.  396. — 
Distinguished  in  Hicks  v.  Hannibal  &  St. 
J.  R.  Co.,  68  Mo.  329.  Quoted  in  Lake 
Erie  &  W.  R.  Co.  v.  Mays,  4  Ind.  App.  413. 

Plaintiff  purchased  a  ticket  to  a  certain 
station,  but  by  mistake  took  a  freight  train 
which  was  only  authorized  to  carry  passen- 
gers to  a  point  ten  miles  short  of  his  des- 
tination. The  conductor,  after  the  train 
had  started,  informed  him  that  he  was 
on  the  wrong  train,  but  he  declined  to  leave 
it  after  being  offered  an  opportunity  to  do 
so.  Plaintiff  surrendered  his  ticket,  which 
was  canceled,  and  was  required  to  leave 
the  train  upon  reaching  the  point  limited 
for  the  carriage  of  passengers  on  that  train. 
Held,  that  there  was  no  cause  of  action 
against  the  company,  as  the  conductor  gave 
the  information  before  the  ticket  was  can- 
celed, unless  the  passenger  was  induced  to 
take  the  train  on  the  direction  of  the  ticket 
agent,  as  he  claimed.  South  &•  N.  Ala.  R. 
Co.  v.  Huffman,  76  Ala.  492,  52  Am.  Rep.  349. 

The  plaintiff,  having  purchased  at  Birm- 
ingham a  ticket  to  Hanceville,  a  station 
ten  miles  beyond  Blount  Springs,  by  mis- 
take entered  a  freight  train  which,  by  the 
regulations  of  the  company,  was  not  au- 
thorized to  carry  passengers  beyond  Blount 
Springs ;  and  being  informed  by  the  con- 
ductor after  the  train  had  started,  that  he 
was  on  the  wrong  train  and  could  not  be 
carried  beyond  Blount  Springs,  he  declined 
to  leave  the  train,  as  the  conductor  offered 
him  an  opportunity  to  do,  and  declared 
that  he  would  go  on ;  and  having  surren- 
dered his  ticket,  wliicli  the  conductor  there- 
upon canceled,  he  traveled  to  Blount 
Springs  and  was  there  required  by  the  con- 
ductor to  leave  the  train.  Held,  that  these 
facts  showed  no  wrong  on  the  part  of  either 
the  conductor  or  the  company;  though,  if 
the  conductor  had  taken  and  canceled  the 
ticket  on  presentation,  without  giving  the 
information  as  stated,  he  would  probably 
have  been  guilty  of  a  tort.  South  <S-»  N. 
Ala.  R.  Co.  V.  Huffman,  76  Ala.  492,  52  Am. 
J^ep.  349. 
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A  company,  whicli  ownel  also  a  line  of 
bteaniers,  sold  plaintiff  a  ti"l.jt  whicii  en- 
titled liini  to  be  carried  by  a  steamer  to  a 
certain  station  or  to  the  nearest  one  on  the 
opposite  bank  of  the  river.  The  boat  re- 
fused to  land  him  at  the  station,  claiming 
that  the  landing  had  been  abandoned,  but 
there  was  other  evidence  tending  to  show 
that  the  refusal  was  in  retaliation  for  his  re- 
fusing to  give  the  boat  all  of  his  shipping 
business.  //M,  that  after  having  sold  a 
ticket  for  the  landing  the  company  was  liable 
for  actual  damages  for  failing  to  land  him. 
liriihird  V.  T/ie  Alvitt,  45  Fed.  liip.  766. 

227. or  8tatiuii  to  wliicli  fare 

Im.s  been  uuUcctcd. — A  company  which 
as  a  common  carrier  receives  a  passenger 
and  collects  her  fare  to  a  particular  station, 
with  knowledge  on  the  part  of  the  con- 
ductor that  she  intends  and  desires  to  leave 
the  train  at  that  station,  is  charged  by  law 
with  the  duty  of  stopping  the  train  at  the 
station  and  affording  her  an  opportunity  to 
get  off.  Caldwell  v.  Richmond  &•  D.  R.  Co., 
89  Ga.  550,  15  S.  E.  Rep.  678. 

When  a  company  by  its  agents  takes  the 
fare  of  a  passenger  to  a  particular  station 
on  its  road,  it  is  bound  to  stop  at  that  sta- 
tion that  he  niay  get  off  the  cars  ;  it  is  not 
sufficient  that  the  speed  of  the  cars  is  slack- 
ened. And  if,  after  passing  the  station,  the 
speed  of  the  car  is  again  slackened,  that 
the  passenger  may  get  off,  and,  under  the 
direction  of  the  conductor,  he  does  get  off, 
and  in  so  doing  gets  injured,  the  company 
is  liable.  Georgia  R.  (S^  B.  Co.  v.  McCurdy, 
45  Ga.  288.— Followed  in  Western  R.  Co. 
V.  Young,  51  Ga.  489. 

Where  a  passenger  sues  to  recover  dam- 
ages by  reason  of  the  train  not  stopping  at 
his  destination  to  let  him  off,  it  being  a 
station  where  it  is  its  duty  to  stop,  it  is  no 
defense  that  the  conductor  offered  to  let 
him  off  at  an  intermediate  station,  and 
to  give  him  a  pass  by  which  he  could  take 
the  next  train,  where  such  offer  was  not  ac- 
cepted. Ohio  &*  M.  R.  Co.  V.  People  ex  rel., 
29  III.  App.  561. 

A  conductor  agreeing  to  put  a  passenger 
off  at  a  station  is  bound  to  stop  the  train  at 
that  place,  so  that  the  passenger  can  get  off 
in  safety,  even  though  his  ticket  is  only  to 
the  last  station  passed  before  reaching  it, 
additional  fare  being  receivable  if  demanded; 
but  the  mere  agreement  and  duty  to  stop 
and  the  ringing  of  the  bell  by  the  con- 
ductor are  not  sufficient  ground  and  induce- 


ment by  the  conductor  to  induce  the 
passenger  to  believe  that  the  train  had 
stopped.  When  the  train  fails  to  stop  at 
the  station  o{  destination  of  a  passenger, 
and  he  is  not  directed  or  induced  at  the 
time  by  act  or  word  of  the  company's  agent 
to  get  off,  and  he  does  get  off,  he  does  so 
at  his  own  risk,  liast  Tout.,  V.  &*  G.  R. 
Co.  V.  Massengill,  15  Lea  (Ten/t.)  328. — 
Distinguished  in  Louisville  &  N.  R.  Co. 
V.  Stacker, 86  Tenn.  343,6  Am.  St.  Rep,  840, 
6  S.  W.  Rep.  737. 

228.  Stopping  at  recently  estab- 
lished Mtatioii.— In  suit  against  a  com- 
pany for  failing  to  carry  plaintiff  to  its 
original  depot,  where  it  appeared  that  the 
company  had  abandoned  its  old  depot  for 
one  half  a  mile  short  of  that  terminus 
— held.-  (1)  that  although  the  change  had 
been  adopted  only  a  few  weeks  prior  to  his 
purchase  of  ticket,  yet  the  running  c'  *h. 
trains  having  been  uniformly  to  the  new 
depot  since  that  change,  will  be  considered 
as  a  usage  of  the  company,  i  1  reference  to 
which  plaintiff  must  be  held  to  have  con- 
tracted ;  (2)  that,  a  fortiori,  such  is  the  case 
where  plaintiff  knew  of  the  change  at  the 
time  of  procuring  his  ticket.  Martindale  v. 
Kansas  City,  St.  J.  &•  C.  B.  R.  Co.,  60  Mo. 
508. 

220.  Duty  to  draw  up  alongrsido 
station  platform.*— (i)  Generally.— \\.  is 
the  duty  of  the  conductor  of  a  train  to  stop 
the  cars  at  the  depot  platforms  for  the  safe 
landing  of  passengers.  St.  Louis,  I.  M.  &* 
S.  R.  Co.  V.  Cantrell,  8  Am.  &^  Eng.  R.  Cas. 
198,  37  Ark.  51  ,  40  Am.  Rep.  105. 

And  if  passengers  are  required  to  alight 
at  any  other  point,  the  company  is  liai)Ie 
for  any  injury  resulting  thereby  to  sucli 
passengers.  Ne^u  York,  C.  &»  St.  L.  R.  Co. 
V.  Doane,  37  Am.  &>  Eng.  R.  Cas.  87,  i  r  5 
Ind.  435,  15  West.  Rep.  465,  17  iV.  E.  Rep. 
913.  I  L.  R.  A.  157.  7  Am.  St.  Rep.  451. 

The  stopping  of  a  train  out  of  the  usual 
place,  beyond  the  platform  where  passen- 
gersgenerally  alight,  is  improper.  Flanagan 


*  See  also  ante,  216  ;  post,  204. 

Duty  to  bring  train  to  stanfisiill  at  platform 
to  enable  passengers  to  alight,  see  note,  7  Am. 
Rkp.  706. 

Passengers  injured  by  alighting  from  train 
which  did  not  stop  at  platform,  see  note,  27  Am. 
&  Eng.  R.  Cas.  115. 

Injury  to  passengers  owing  to  cars  being  left 
at  a  distance  from  station  or  platform,  see  note, 
3  Am.  &  Eng.  R.  Cas.  384. 
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V.  A'cw  York,  N.  H.  &^  N.  A\  Co.,  s  St/v. 
Sup.  a.  (X.  V.)  495. 

Where  a  train  is  stopped  near  a  station, 
or  is  so  stopped  thai  the  passt-nyer  cars  arc 
not  alongside  the  phitforni,  it  is  the  duty  of 
the  conductor,  if  requested  by  any  passen- 
ger, to  move  the  train  t)ackward  or  forward 
as  desired,  to  enable  the  passengers  to  alight 
on  the  platform.     Memphis  &*  C.  A'.  Co.  v. 

IV/tllJiflii.  44   Miss.  466.— DiSTINOUISHING 

Siner  v.  Great  Western  R.  Co.,  L.  R.  3  E.\. 
150;  Evansviile  &  C.  R.  Co.  7/.  Duncan,  28 
Ind.442  ;  Jeflfeisonville  R.  Co.  v.  Hendricks, 
26  Ind.  228;  Pennsylvania  R.  Co.  v.  Aspell, 
23  Pa.  St.  147;  Foy  v.  London,  B.  &  S.  C. 
R.  Co..  18C.  B.  N.  S.  225. 

Where  a  train  pulls  up  at  a  platform  so 
that  nothing  but  the  forward  end  of  the 
smoking-car  is  at  the  platform,  passengers 
in  the  rear  cars,  especially  ladies,  are  not 
bound  to  go  through  the  smoker  to  alight ; 
and  if  in  consequence  of  the  position  of  the 
train  they  are  injured  in  getting  off  from 
the  car  in  whicli  they  have  been  riding,  it  is 
the  fault  of  the  company.  Carlwright  v. 
Chicago  &-  G.  T.  K.  Co.,  16  Am.  &^  Eng.  Ji. 
Cas.  321,  52  Mich.  606,  18  A'.  IV.  Rep.  380, 
50  Am.  Rep.  274. 

A  freight  train  carrying  passengers  should 
stop  its  caboose  reasonably  near  the  plat- 
form, regard  being  had  to  the  surroundings, 
situation,  iind  location  ;  and  where  it  was 
stopped  one  hundnd  and  twenty  to  one 
hundred  and  fifty  feet  from  the  platform 
at  noon  time,  with  a  clear,  unobstructed, 
smooth  pathway  leading  thereto,  and  plain- 
tiff accepts  the  same  without  protest,  it 
would  seem  sufficient.  Hays  v.  Wabash  R, 
Co.,  51  Mo.App.  438. 

(2)  English  cases. — A  train  drew  up  at  a 
station  with  two  of  the  carriages  beyond  the 
phitform.  The  servants  of  the  company 
called  out  to  the  passen<;ers  to  keep  their 
seats,  but  were  not  heard  by  the  plaiiuiff 
and  other  passengers  in  one  of  these  car- 
riages. After  waiting  some  little  time,  and 
the  train  not  having  put  back,  tlie  plaintiff 
got  out,  and  in  so  domg  fell  and  was  in- 
jured. Held,  that  there  was  evidence  of 
negligence  on  defendant's  part  to  go  to  the 
jury.  Rose  v.  North  Eastern  R.  Co.,  L.  R.  2 
Ex.  D.  248,  46  L.J.  Ex.  374,  25  W.  R.  205, 
35  Z,.  T.  693;  reversing  34  /..  T.  761. 

Where  a  Ion  train  stops  at  a  station 
platform  so  that  part  of  it  is  alongside  the 
parapet  of  a  bridge,  and  after  the  name  of 
the  station  had  been  called  out  a  passenger 


steps  upon  the  parapet,  believing  it  to  be  the 
platform,  and  falls  over,  it  is  for  the  jury  to 
say  whether  there  was  an  invitation  to  the 
p'ssenger  to  alight;  and  if  they  find  for 
the  passenger  the  court  will  not  say  that 
thurK  was  no  evidence  of  negligence  on  the 
par.  of  the  company,  W'hittaker  v.  Mn/i- 
iliester,  S.  &*  L.  R.  Co..  22  L.  T.  545. 

A  train  drew  up  at  a  station  with  part  of 
one  of  the  carriages  beyond  the  platfoim. 
A  passenger  in  that  carriage,  having  parcels 
in  her  hands,  opened  the  door  and  waited 
on  the  irf)n  step  some  time  for  assistance ; 
but  no  one  coming,  she  attempted  to  alight 
by  getting  onto  the  footboard,  and  in  so 
doing  fell.  Held,  that  there  was  evi- 
dence of  negligence  to  go  to  the  jury.  Rob- 
son  v.  North  Eastern  R.  Co.,  L.  R.  2  Q.  li.  D, 
8s,  46  L.J.  Q.  li.  D.  50.  25  W.  R.  418,  35  L. 
T.  535  ;  affirming  32  L.  7".  551,  L.  R.  10  (J. 
B.V]\,  A\L.J.  Q.B.  112,  23  W.  A'.  791. 

A  passenger  heard  the  name  of  his  sta- 
tion called  out  two  or  three  times  by  one  of 
the  porters.  The  part  of  the  train  in  which 
he  was  had  stopped  at  a  place  about  thirty- 
five  feet  from  the  end  of  the  platform. 
There  were  no  lights  there,  and  in  stepping 
out  he  fell  upon  his  head  and  was  injured. 
Held,  that  there  was  evidence  of  negli- 
gence on  the  part  of  the  company.  Gill  v. 
Great  Eastern  R.  Co.,  26  L.  T'.  945. 

A  company  is  guilty  of  negligence  in  not 
providing  means  of  alighting  where  its  cars 
are  not  drawn  up  to  a  platform,  and  passen- 
gers are  required  to  descend  three  feet  to 
the  ground ;  and  a  lady  who,  instead  of 
availing  herself  of  two  steps,  with  the  assist- 
ance of  a  gentleman  jumps  from  the  first 
step  to  the  ground  and  sustains  spinal  inju- 
ries, is  entitled  to  recover.  Eoj'  v.  London, 
B.  &•  S.  C.  R.  Co.,  18  C.  B.  N.  S.  225,  13  W. 

R.  293,  \\    L.    T.  606. — COMMENTKI)    ON    IN 

Siner  v.  Great  Western  R.  Co.,  L.  R.  4  Ex. 
117,  38  L.  J.  Ex.  67,  20  L.  T.  1 14,  17  W.  R. 
417. 
2;*0.  Aiinouiiccmeiit  of  station.*— 

(i)  Rule  stated. — In  order  to  afford  passen- 
gers an  opportunity  to  leave  trains  at  their 
destination,  the  company  is  bound  to  have' 
the  names  of  the  stations  announced,  upon 
the  arrival  of  the  train,  and  then  to  stop  a 

*  See  a\so  post,  41  1. 

Calling  name  of  station  and  stopping  train, 
see  note,  30  Am.  &  Eng.  R.  Cas.  577. 

Duty  to  announce  station  where  passenger  has 
arrived  at  destination  or  is  to  change  cars,  see 
note,  15  L.  R.  A.  347. 
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siillkicnt  length  of  time  for  the  passengers 
to  net  olT  with  safely.  I.ouiitvillciW  O.  iS>» 
/'.  A'.  Co.  V.  Mink,  U\  Miss.  738,  2  >'().  AV'/. 
360.  Lehman  v.  Louisiana  IVtsUrn  K.  Co., 
37  /,fj.  ,'/«//.  705.  Dorrah  v.  Il'inois  C.  R. 
Co.,  30  .////.  »L^  A'«i'.  A'.  Cas.  576,  65  J/m.  14, 
7  ^////.  .SV.  A'</.  629,  3  So.  Kep.  36. 

It  is  not  the  duty  of  conductors  to  sec  to 
tlie  debarkation  of  passengers;  but  they 
sliould  have  the  static^ns  announced,  and 
stop  long  enough  for  passengers  to  get  off. 
Nciv  Orleans,  J.  <S-  6".  A'.  A'.  Co.  v.  Stat/iam, 
42  Afiss.  607. — ()U()TKI)  IN  Nunn  v.  Georgia 
R.  Co.,  71  Ga.  710,  51  Am.  Rep.  284. 

A  company  is  not  legally  responsible  for 
the  action  of  persons  not  its  servants  in 
falsely  announcing  the  arrival  of  a  train  at 
a  station,  whereby  a  passenger  in  attempt- 
ing to  alight  from  the  train  is  injured.  Co- 
lumbus (S-»  /.  C.  A'.  Co.  V.  Farrell,  31 1  ml.  408. 

Whether  a  company  is  guilty  of  careless- 
ness in  notifying  passengers  in  the  night- 
time that  a  station  is  at  hand,  and  then 
stopping  short  of  such  station,  depends 
upon  circumstances.  Central  K.  Co.  v.  Van 
J  lorn,  38  N.J.  /,.  133,  13  Am.  A>.  AV/.  36. 
— QuoTKl)  IN  Memphis  «S  L,  R.  R.  Co.  v. 
Stringfellow,  21  Am.  &  ling.  R.  Cas.  374,  44 
Ark.  322,  51  Am.  Rep.  598.  Rkvikwhd  in 
Smith  7>.  Georgia  Pac.  R.  Co.,  41  Am.  & 
Eng.  R.  Cas.  143,  88  Ala.  538. 

The  mere  fact  that  a  train  has  stopped 
and  the  name  of  the  station  is  called  out  is 
not  evidence  of  an  invitation  on  the  part  of 
the  company  for  passengers  to  alight.  L.ewis 
v.  London,  C.  6-  D.  A'.  Co.,  43  L.  J.  Q.  Ji.  8, 
L.  Ji.  9  Q.  It.  66, 22  IV.  R.  1 53,  29  L.  T.  397. 

(2)  Illustrations. — In  case  the  conductor 
announces  a  station,  at  which  his  train  is 
not  bound  to  stop,  just  before  the  same  is 
reached,  and  if,  following  such  announce- 
nit-nt,  the  train  actually  does  stop  at  the  sta- 
tion platform,  a  passenger  for  such  station 
would  be  justified  in  presuming  it  was  for 
the  purpose  of  discharging  him  there  and 
in  proceeding  to  get  oil;  and  if,  while  it  is 
so  stopped,  and  with  due  promptness  and 
care  the  passenger  attempts  to  get  off,  and 
is  thrown  down  and  injured  by  the  starting 
up  of  the  train,  that  presumption  would  be- 
come conclusive  on  the  company.  It  could 
not  avoid  liability  for  such  injury  by  stop- 
ping the  train  again  a  few  rods  further  on. 
McNulta  V.  Ensch,  134  ///.  46,  24  A'^,  E.  Rep. 
631 ;  reversing  31  III.  App.  100. 

Where  the  ordinary  signal  is  given  on  ap- 
proaching a  station,  and  it  is  announced  in 


the  usual  manner  by  the  brakcman  or  con- 
ductor, so  as  to  lead  a  passenger  to  believe 
the  train  was  going  to  stop  at  such  station, 
and  it  does  stop  there,  the  ( ompany  cannot 
avoid  lial)ility  to  the  passenger  for  an  injury 
caused  by  the  triiin  starting  before  he  has 
time  to  get  ofl,  by  showing  those  in  charge 
of  the  train  intended  to  go  on  furtluT  before 
discharging  passengers,  of  whi(;h  no  notice 
was  given.  McNulta  v.  Ensch,  134  ///.  16, 
24  N.  E.  Rep.  631  ;  reversing  31  ///,  A  pp. 
100. 

A  passenger  train  was  run  beyond  a  plat- 
form at  a  certain  station  and  stopped  over 
a  culvert,  and  the  name  of  the  station  was 
called  as  a  warning  for  passengers  who  got 
off  at  that  station  to  leave.  It  was  in  the 
night-time,  and  a  passenger,  supposing  he 
was  alighting  on  the  platform,  stepped  out 
and  was  greatly  injurerl.  Held,  that  the 
company  was  liable.  Columbus  6-*  /.  C.  R. 
Co.  v.  luirrell,  31  Ind.  408. — yuoiKU  in 
Memphis  &  L.  R.  R.  Co.  v.  Stringfellow,  21 
Am.  &  Eng.  R.  Cas.  374,  44  Ark.  322,  51 
Am.  Rep.  598. 

A  conductor  has  no  right  to  assume,  be- 
cause he  does  not  see  a  passenger  in  tlie  pas- 
senger coach  when  it  is  nearing  its  station, 
that  the  passenger  has  left,  when  so  doing 
would  require  him  to  leap  from  a  moving 
train  in  the  dark,  as  such  risks  arc  not  gen- 
erally taken  by  sane  and  prudent  people.  It 
is  the  duty  of  the  conrhictor  to  know  that 
he  has  passengers  for  that  station,  and  to 
have  the  name  of  the  station  announced 
and  stop  the  train.  So  held,  where  a  con- 
ductor looked  in  a  car  from  one  |)latforni 
and,  not  seeing  a  passenger,  ordered  the 
train  to  move  on,  whereas  the  passenger 
was  on  the  other  platform  awaiting  the 
train  to  stop.  Louisville,  N.  O.  &^  T.  R.  Co. 
V.  Mask,  64  Miss.  738,  2  So.  Rep.  360. 

Where  a  conductor  on  a  dark  night  an- 
nounced the  approach  of  a  station,  and 
soon  after  stopped  the  train  on  a  bridge, 
without  notice  that  the  station  was  not 
readied,  a  passenger  (who  was  killed  in  get- 
ting off  the  car)  had  a  right  to  su|)pose  the 
train  was  at  the  station,  and  the  negligence 
of  the  company  was  such  as  to  warrant  the 
submission  of  the  case  to  the  jury.  Phila- 
delphia, W.  &>  n.  R.  Co.  V.  McCormick,  124 
Pa.  St.\Y],\6  All.  Rep.  848.-Foi.t,o\viNG 
Philac^elphia  &  R.  R.  Co.  v.  Edelstein,  23 
W.  N.  C.  (Pa.)  -vij,  16  Atl.  Rep.  847. 

231.  Aw-il*  ing  or  aronsliif?  pns- 
Hcnger. —  \>  is  the  duty  of  the  conductor 
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or  brakeman  on  a  paHSL'ti^cr  train  to  (all 
out  the  stations,  hut  not  to  awaken  passen- 
f;er.s ;  it  beiny  the  passenger's  duly  to  keep 
awake  if  be  wishes  to  alight.  Niilioh  v. 
L7iic,if;o&*  IV.  A/.  A'.  Co.,  52  /liii.  &*  A"«<,^ 
A'.  Las.  304,  <jo  A/nA.  203,  51   /V.   /('.  A'*/). 

364- 

It  is  not  necessary  that  a  conductor 
should  give  passengers  when  ready  to  leave 
the  train  any  other  than  the  customary 
warning  and  an  op|)ortunity  to  allow  them 
to  avail  themselves  of  it.  A  mere  voluntary 
promise  on  the  part  of  a  conductor  to  wake 
a  drowsy  passenger,  and  failure  to  do  so, 
whereby  the  passenger  is  carried  beyond  ;iis 
dcstitiation,  furnishes  no  cause  of  action 
against  the  company.  Nunn  v,  Georgin  R. 
t'f.,  71  (/'(/.  71 Q,  51  Am.  Rep.  284,— yuoi- 
INU  Pennsylvania  R.  Co.  ?'.  Kilgorc,  32  Pa. 
St.  294;  New  Orleans,  J.  k  G.  N.  K.  Co.  v. 
Statliam,  42  Miss.  607.  Kkvif.wing  South- 
ern \K.  Co.  V.  Kendrick,  40   Miss.  374. 

A  niiin  who  enters  a  railroad  car  sick  and 
very  drowsy,  and  who  goes  to  sleep  after  he 
is  aboard,  cannot  complain  if  the  conductor 
fails  to  awaken  him  at  his  place  of  destina- 
tion ;  and  the  company  will  not  be  liable  if 
he  is  carried  beyond  his  station  by  reason  of 
the  confiuct  >x  agreeing  to  wake  him  and 
failing  to  rl-/  so.  SmiiT  v.  Vickxliuri:;  &^  Al . 
R.  Co.,  18  Aw.  &«•  /i//^.  R.  C'rt.?.  245,  6t  Af/ss. 
S.  48  Am.  Rep.  74.— DisTiNc.uisHKi)  in 
VVcightman  7>.  Louisville,  N.  O.  &  T.  R. 
Co.,  70  Miss.  563. 

PlaintifT,  who  was  shown  to  be  a  mor- 
phine eater  and  subject  to  spells  of  drowsi- 
ness, entered  a  train  and  claimed  that  she 
informed  tlie  conductor  that  she  was  sick, 
who  promised  to  let  her  know  when  she 
reached  her  destination,  but  which  he  failed 
to  do,  and  that  she  did  not  hear  the  station 
called.  Her  attorney,  who  was  familiar 
with  the  locality,  testified  that  he  got  oflf  at 
the  station,  but  did  not  hear  it  called.  The 
train  porter  testified  positively  that  the 
station  was  called,  and  gave  reasons  why  he 
knew  it.  The  conductor  denied  that  plain- 
tiff had  any  conversation  with  him  about 
informing  her  of  her  station.  Helii,lhi\X. 
the  evidence  was  not  sufRcicnt  to  warrant  a 
recovery  against  the  company  (or  carrying 
the  plaintiff  beyond  her  station.  Tillcry  v. 
Bond,  38  Fed.  Rep.  825. 

232.  Giving  reasonable  opportun- 
ity to  ali{;Iit,  generally. ♦ — The  duties 

*  Duty  to  give  passenger  opportunity  to 
alight,  see  note,  7  L.  R.  A.  6Sq. 


of  carriers  of  passengers  an;  not  liiniieil  lo 
the  niere  transporiaiion  of  tlu-in.  They  are 
bound  to  provide  safe  and  convenient 
modes  of  access  to  their  trains  and  of  de- 
parture from  them.  RhiUuielpliia,  W.  Sf* 
Ji.  R.  Co.  v.  ^liitiirson,  44  <-////.  liJ-  l'-"^.  R • 
Cas.  345,  73  All/.  519,  20  ////.  Rip.  2.— 
Quoi  INU  Haltimore  &  O.  R.  Co.  i>.  Worth' 
ington,  21  Md.  283;  Stokes  v.  Saltonstall, 
13  Pet.  (U.  S.)  l8i  ;  Stockton  v.  Frey,  4 
Gill  (Md.)  314. 

The  law  imposes  upon  the  conductor  of  a 
railroad  train,  acting  as  the  agent  of  the 
corporation  engaged  in  tl'c-  carria>;e  of  pas- 
sengers, the  obligation  of  carrying  the  pas- 
senger safely  to  his  point  of  destination, 
announcing  the  arrival  of  the  train  ai  the 
station,  and  giving  reasonable  opportunity 
to  the  passengers  to  leave  the  cars.  When 
this  is  done  the  duty  of  the  conductor 
ceases.  //ur(  v.  .SV.  I.om.s,  I.  Al.  <5-  .S".  A'. 
Co.,  34  Am.  &^  Kiix.  R.  Cos.  422,  94  Alo.  255, 
13  //'«/.  Rep.  233,  237,  7  .V.  IV.  Rep.  1.  - 
yuAl.ii'ViNU  Kelly  V.  Hannibal  &  St.  J.  R. 
Co.,  70  Mo.  604.— DiSTiNtiUlsHKi)  IN  Bur- 
bridge  V.  Kansas  City  Cable  R.  Co.,  56  Mo. 
A  pp.  669. 

The  duty  to  use  the  highest  degree  of  care 
practicable  in  regard  to  passengers  does  not 
cease  upon  the  arrival  of  the  train  at  the 
place  of  the  passenger's  destination,  but  it 
is  still  bound  to  furnish  him  an  opportunity 
to  alight  and  to  use  the  utmost  care  and 
diligence  in  providing  him  a  safe  passage 
from  the  train  to  the  platform  of  the  depot. 
Atchison,  T.  &^  S.  F.  R.  Co.  v.  Slienn,  58 
Am.&F*  Eng.  R.  Cas.  360,  18  Colo.  368.  33 
Pac.  Rep.  108.  Denver  &•  R.  (J.  R.  Lo.  v. 
Hodgson,  18  Colo.  117,  31  Pac.  Rep.  9^4. — 
Quoted  and  kom.owkd  in  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Shean,  18  Colo.  368. 

The  implied  contract  of  a  carrier  of  pas- 
sengers to  carry  them  safely  to  their 
destination  includes  the  duty  of  furnish- 
ing a  reasonable  opportunity  to  alight  from 
the  train  in  safety  at  the  end  of  the  journey. 
Chicago  &>  A.  R.  Co.  v.  Arnol,  ;8  4m.  &^ 
Eng.  R.  Cas.  411,  144  ///.  261,  33  A'.  E  Rep. 
204.— Quoting  McNulta  v.  Ensch,  134  111, 
46. — Richmond  City  R.  Co.  v.  Scott,  44  Am. 
Sr' Eng.  R.  Cas.  418.  86  Fa.  90:,  11  .S'.  E. 
Rep.  404. 

The  company  is  not  relieved  of  this  duty 
by  the  fact  that  the  conductor  does  not 
know  that  a  passen<;er  intends  to  leave,  and 
did  not  see  him  leave  the  car,  unless  the 
passenger  was  so  situated  as  to  be  concealed 


■y.:n 


B 


SI 


Pi 


898 


CARRIAGE   OF   PASSENGERS,  233,  234. 


I'l; 


ill 


h;;i 


,'1  "■ 
'"  "Si 


'*S::i3i 


i 


.,!;i 


ml 
in: 

Km 


it; 


"''II 

":ii 


m 


^     f 

1* 

^      ! 

jKli 

'      ^ 

Vc 

'?      > 

W 

^1      1 

W 

!>•'! 

Pf 

fj      '  " 

i^^ 

'   I 

ff 

k. 

IBB' 

from  observation.  McDonald  v.  Long  Isl- 
and R.  Co.,  ii6  N.  y.  546,  22  A^.  ^.  i?^/. 
1068,  27  iV.  K.  5.  tV,  481  ;  affirming  6  A^.  K 
i".  A'.  691,  43  //««  637. 

A  carrier  of  passengers  is  bound  to  safely 
carry  them  and  allow  them  sufficient  time 
and  opportunity  to  leave  the  cars;  and  it  is 
the  duty  of  passengers  to  use  reasonable 
care  and'diligence  to  leave  the  car,  and  to 
aviiil  themselves  of  the  opportunity  offered 
by  tlie  carrier  to  do  so.  Southern  R.  Co,  v. 
Kendrick,  40  Miss.  374. — Quoting  Penn- 
sylvania R.  Co.  V.  Kilgore,  32  Pa.  St.  294. 
— Reviewed  in  Dawson  v.  Louisville  & 
N.  R.  Co.,(Ky.)  II  Am.  &  Eng.  R.Cas.  134. 

Tiiere  was  evidence  that  the  plaintiff,  a 
passenger,  proceeded  to  alight  at  a  station, 
but  that  sufficient  time  was  not  afforded 
lier  therefor ;  that  as  she  reached  the  door 
of  her  car  the  train  started;  that,  seeing 
her  approach,  a  brakeman  pulled  a  bell- 
cord  and  gave  the  customary  signal  to  stop 
the  train  ;  that  the  plaintiff  placed  her  hand 
against  the  jamb  of  the  door  to  steady  her- 
self; that  after  this  signal  was  given  the 
train  was  brought  to  a  sudden  stop,  and 
that  in  consequence  the  door,  which  was 
ajar  and  unfastened,  was  forcibly  closed  and 
the  plaintiff's  hand  injured.  Held,  that  the 
evidence  established  a  prima-facie  case  of 
negligence  on  the  part  of  the  company  in 
failing  to  afford  the  plaintiff  sufficient  op- 
portunity to  alight.  Madden  v.  Missouri 
Pac.  R.  Co.,  50  Mo.  App.  666. — QUOTING 
Pennsylvania  Co.  v.  Roy,  102  U.  S.  451. 

233.  Duty  to  actually  stop  train.* 
— A  conductor  is  required,  after  having  at  a 
proper  time  announced  the  stition,  10  stop 
the  'rain  and  hold  it  for  such  reasonable 
time  as  will  permit  the  passengers  to  alight 
in  safety ;  but  he  i«  not  required  to  know 
that  all  the  passengers  destined  for  that  sta- 
tion have  alighted  before  starting  the  train 
again.  Rahen  v.  Central  Iowa  R.  Co.,  33 
Avi.  &*  Eng.  R.  Cas.  520,  73  Iowa  579,  5  Am. 
St.  Rep.  70S,  35  N.   IV.  Rep.  645. 

It  is  culpable  negligence  not  to  stop  a 
train  entirely  at  a  regular  station  to  which 
it  has  sold  a  ticket,  and  give  a  passenger 
time  and  opportunity  to  alight.  It  is  also 
negligence  for  its  officers  to  induce  a  pas- 
senger to  leave  a  train  while   in  motion. 


*See  a]so  an/e,  214-210. 

Duty  to  stop  train  to  allow  passenger  to  alight, 
see  note,  7  L.  R.  A.  112. 

Failure  to  stop  at  stations,  i,ee  note,  30  Am.  & 
Eno.  R.  Cas.  626. 


BucAer  v.  Mev;  York  C.  6-  H.  R.  R.  Co.,  21 
Am.&-Eng.R.  Cas.  361, 98  A^.  Y.  128.— Fol- 
lowing Filer  v.  New  York  C.  R.  Co.,  49 
N.  Y.  51.— Followed  in  Lentt/.  New  York 
C.  &  H.  R.  R.  Co.,  44  Am.  &  Eng.  R.  Cas. 
373,  120  N.  Y.  467,  24  N.  E.  Rep.  653,  31 
N.  Y.  S.  R.  538.  Quoted  in  Weiler  v.  Man- 
hattan R.  Co.,  53  Hun  (N.  Y.)  372.  25  N.  Y. 
S.  R.  543,  6  N.  Y.  Supp.  320. 

A  carrier  in  stopping  its  cars  is  not  bound 
to  stop  them  so  as  to  avoid  danger  to  per- 
sons wlio  attempt  to  get  off  before  the  stop- 
page is  complete.  Blodgett  v.  Bartlett,  50 
Ga.  353. 

A  train  was  kept  in  motion  when  ap- 
proaching a  station  by  a  passenger  pulling 
the  bell  rope  as  a  signal  to  go  on.  Plaintiff, 
who  was  a  passenger,  had  full  knowledge 
that  the  rope  was  pulled  by  a  passenger 
without  authority,  but  attempted  to  leave 
the  train  while  it  was  in  motion.  Held, 
that  it  was  error  to  instruct  the  jury  that  a 
failure  to  stop  at  the  station,  under  the  cir- 
cumstances, was  negligence.  Mississippi  &* 
T.  R.  Co.  V.  Harrison,  39  Aw.  &*  Eng.  R. 
Cas.  449,  66  Miss.  419,  6  So.  Rep.  319. 

Appellee  was  a  passenger  upon  one  of  the 
appellant's  trains  from  B.  to  L.  When  the 
latter  place  was  reached  the  train  did  not 
stop,  but  slackened  in  speed,  so  that  two 
male  passengers  alighted  in  safety  in  appel- 
lee's presence.  She  was  standing  on  the 
platform  waiting  for  the  cars  to  stop.  See- 
ing that  they  were  not  stopping,  she  asked 
an  employe  of  appellant,  whom  she  sup- 
posed to  be  conr^uctor,  if  she  should  jump 
off,  and  he  directed  her  to  wait  until  the 
train  got  opposite  the  depot.  The  train 
continued  to  move  with  increasing  speed, 
and  finally  appellant's  servant  told  her  she 
would  have  to  jump  off,  which  she  did,  re- 
ceiving the  injuries  for  whicli  she  seeks 
compensation.  Appellant  was  guilty  of 
negligence  in  not  stopping  the  train,  and 
judgment  is  affirmed.  Texas  &^  yV.  O.  R. 
Co.  V.  Bingham,  2  Tex.  Civ.  App.  278,  21  S. 
W.  Rep.  569. 

234.  Duty  to  allow  a  reasonable 
time  to  ali(>:lit.'^— (I)  Generally.— \\.  is 
the  duty  of  a  company  to  stop  its  train  at  a 
station  for  a  reasonable  time,  in  order  that 
passengers  may  get  on  and  off  its  cars  with 
safety  to  themselves  ;  and  if  it  fails  so  to  do, 
and  injury  results  to  passengers  from   the 

•  Reasonable  time  to  alight,  see  note,  16 
Am.  &  Eng.  R.  Cas.  346.     Also  ante,  219. 
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starting  of  the  train  while  passengers  are 
alighting  he  company  is  guilty  of  negli- 
gence, and  is  responsible  in  damages  for  such 
injury.  Carr  v.  Eel  River  &*  E.  R.  Co.,  58 
Am.  <S*  Eng.  R.  Cas.  239,  98  Cal.  366,  33 
Pac.  Rep.  2 1 3.  Pennsylvania  R.  Co.  v.  Kil- 
gore,  32  Pa.  St.  292. — Quoted  in  Nunn  v. 
Georgia  R.  Co..  71  Ga.  710,  51  Am.  Rep. 
2%\.—St.  Louis,  I.  M.  &>  S.  R.  Co.  v.  Per- 
son, 30  Am.  &*  Eng.  R.  Cas.  567,  49  Ark. 
182,  4  S.  W.  Rep.  755.  Terre  Haute  6-  /. 
R.  Co.  V.  Buck,  18  Am.  &*  Eng.  R.  Cas.  234, 
96  Ind.  346,  49  Am.  Rep.  168.  Lehman  v. 
Louisiana  Western  R.  Co.,  37  La.  Ann.  705. 
Straus  V.  Kansas  City,  St.  J.  &*  C.  B.  R.  Co., 
27  Am.  6-  Eng,  R.  Cas.  170,  86  Mo.  421; 
affirming  75  Mo.  185.  Richmond  \.  Quincy, 
O.  &-  K.  C.  R.  Co.,  49  Mo.  App.  104.  Chi- 
cago. B.  &•  Q.  R.  Co  \\  Landauer,  54  Am. 
&^  Eng.  R.  Cas.  640,  36  Ne6.  642,  54  N.  IV. 
Rep.  976.  Onderdonk  v.  New  York  &*  S.  B. 
R.  Co.,  74  Hun  42,  26  N.  Y.  Supp.  310,  56 
A^.  Y.  S.  R.  190.  Flanagan  v.  AVw  F^jr^, 
iV.  H.  &■>  H.  R.  Co.,  5  Silv.  Sup.  Ct.  (N.  Y.) 
495.  Washington  <S>»  C  R.  Co.  v.  Harmon, 
147  £/.  5.  571, 13  5«/.  C/.  ^^/.  557.  Chicago 
&'  A.  R.  Co.  V.  Arnol,  58  .,4;«.  <S-  Eng.  R. 
Cas.  411,  144  ///.  261,  33  A^.  E.  Rep.  204. 

Where  a  train  is  stopped  at  a  station  to 
which  the  company  contracts  to  carry  a 
passenger,  the  company  is  liable  "  reason- 
able time  to  leave  is  not  afforded,  and  he  is 
injured  in  an  attempt  to  alight  after  it  has 
started  and  while  in  motion,  if  he  does  not 
in  getting  off  incur  a  danger  obvious  to  the 
mind  of  a  reasonable  man.  Central  R.  &>  B. 
Co.  V.  Miles,  41  ^Im.  <S«»  Eng.  R.  Cas.  149,  88 
Ala.  256, 6  So.  Rep.  696. — Reviewing  Rick- 
ettsz/.  Birmingham  St.  R.  Co.,  85  Ala.  600; 
Central  R.  &  B.  Co.  v.  Letcher,  69  Ala.  106. 

When  a  reasonable  time  has  tlius  elapsed 
it  is  no  part  of  the  duty  of  the  servants  of 
such  corporation  to  make  personal  inspec- 
tion of  or  to  interrogate  the  remaining  pas- 
sengers to  see  whether  they  intend  leaving 
the  cars.  The  law  imposes  no  such  onerous 
duty  upon  a  carrier  of  passengers,  and  if  it 
should  appear  in  evidence,  in  any  given 
case,  that  passengers  similarly  situated,  as 
to  age,  sex,  and  so  forth,  as  the  party  com- 
plaining, have  sataly  left  the  cars  prior  to 
any  injury  or  accident  complained  of,  this 
would  afford  ground  for  legitimate  inference 
by  the  jury  that  sufficient  time  had  been 
granted  to  the  passenger,  who  sues  for  the 
negligent  injury,  to  have  alighted  in  safety. 
Hurt  v.  St.  Louis,  /.  AL  6-  S.  R.  Co.,  34  Am. 


<&*  Eng.  R.  Cas.  422,  94  Mo.  255,  13  West. 
Rep.  233.  237,  7  S.  W.  Rep.  i. 

If  a  carrier  of  passengers  by  railway  stops 
the  train  long  enough  for  the  passenger,  by 
the  use  of  reasonable  expedition,  to  get  off, 
then  there  is  no  cause  of  complaint.  Cul- 
berson  v.  Chicago,  M.  &-  St.  P.  R.  Co.,  50 
Mo.  App.  556. 

For  a  statement  of  the  rules  as  to  the 
length  of  time  railroad  cars  should  stop  at 
a  station  to  allow  passengers  tc  alight,  see 
Keller  v.  Sioux  City  <S^  St.  P.  R.  Co.,  27 
Minn.  178,  6  N.  W.  Rep.  486.— Reviewed 
IN  Griswold  v.  Chicago  &  N.  W.  R.  Co.,  23 
Am.  &  Eng.  R.  Cas.  463,  64  Wis.  652. 

(2)  Illustrations. — In  an  action  for  a  per- 
sonal injury  received  while  alighting  from  a 
train,  the  evidence  justifies  a  verdict  for 
plaintiff,  where  it  appeared  that  he  was 
prompt  enough  in  moving  out  of  the  car, 
that  the  stop  was  unreasonably  brief,  and 
that  the  conductor  was  not  sufficiently 
careful  in  ascertaining  whether  all  the  pas- 
sengers were  out.  Illinois  C.  R.  Co.  v.  Tay- 
lor, 46  ///.  App.  141. 

A  company  is  negligent  in  failing  to  stop 
its  trains  a  sufficient  time  to  enable  a  female 
passenger  laden  with  heavy  bundles  to  get 
from  her  seat  and  alight  from  the  train  in 
safety,  and  in  failing  to  render  her  assist- 
ance in  that  behalf,  where  it  appeared  that 
it  was  the  custom  at  the  station  in  question 
to  assist  lady  passengers  off,  and  it  further 
appeared  that  the  conductor  knew  that  the 
passenger  desired  to  get  off  at  that  station 
and  that  she  was  encumbered  with  bundles. 
Toledo,  St.  L.  ^^  A'.  C.  R.  Co.  v.  Wingate, 
{Ind.)  58  Am.  <S-  Eng.R.  Cas.  232,  37  N.E. 
Rep.  274. 

When  a  man  becomes  a  passenger  on  a 
car,  with  his  wife  and  little  children,  he  is 
their  guardian  and  protector  and  has  the 
supervision  of  their  safety,  and  they,  so  far 
as  the  act  of  debarkation  is  concerned,  are 
to  be  regarded,  to  all  intents  and  purposes, 
as  a  unit ;  and  the  same  rule  which  accords 
to  the  family  group  a  reasonable  time  to 
debark  must,  of  necessity,  include  within  it 
the  right  to  take  tiieir  baggage  with  them 
when  leaving  the  car.  Hurt  v.  St.  Louis,  I. 
M.  &>  S.  R.  Co.,  34  Atn.  &>  Eng.  R.  Cas.  422, 
94  Mo.  255,  13  West.  Rep.  233,  237,  7  S.  W. 
Rep.  I. 

In  an  action  by  a  woman  in  good  health, 
sixty-five  years  old,  and  weighing  one  hun- 
dred and  seventy  pounds,  and  who  was  a 
passenger  on  defendant's  train,  to  recover 
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damages  for  personal  injuries  caused  by 
starting  the  train  when  she  was  in  the  act 
o(  alighting,  the  jury  may  take  into  consid- 
eration tlie  "age,  sex,  and  physical  con- 
dition "  of  the  plaintiff  in  determining 
whether  the  train  stopped  sufficiently  long 
to  enable  lier  to  get  off.  Hickman  v.  Mis- 
souri Pac.  R.  Co.,  91  Mo.  433,  4  S.  W.  Rep. 
127. 

Where  the  evidence  as  to  the  time  which 
a  train  stopped  at  a  station  is  conflicting, 
plaintiff's  witnesses  having  testified  that  it 
stopped  from  10  to  20  seconds  and  defend- 
ant's witnesses  that  it  stopped  a  minute,  and 
that  from  10  to  15  passengers,  mostly 
ladies,  got  off  the  train,  and  one  or  two 
passengers  got  on  it  while  it  was  at  rest,  the 
question  whether  the  train  stopped  a 
reasonable  and  proper  time  to  allow  pas- 
sengers to  alight  safely  is  for  the  jury. 
Pennsylvania  R.  Co.  v.  Lyons,  41  Am.  *&«• 
Eng.  R.  Cas.  154,  129  Pa.  St.  113,  18  At  I. 
Rep.  759. 

235. ill  case  of  sick  or  decrepit 

passengers.'" —  Sick  persons  and  persons 
unable  to  take  care  of  themselves  should 
provide  themselves  with  proper  assistance 
while  traveling  in  railroad  cars.  And  if  a 
person  is  sirk  and,  from  inability  to  walk 
without  assistance,  requires  longer  delay  at 
the  station  than  is  usual  to  alight,  he  should 
give  timely  notice  thereof  to  the  conductor. 
New  Orleans,  J.  &'  G.  N.  R.  Co.  v.  Stat  ham, 
42  Miss.  607. — Approved  in  Louisville,  N. 
&  G.  S.  R.  Co.  V.  Fleming,  14  Lea  (Tenn.) 
128. 

Carriers  must  afford  a  reasonable  time  to 
passengers,  whether  young  or  old,  to  leave 
the  cars  in  safety,  and  if  the  time-tables  do 
not  allow  sufficient  time  for  this  purpose, 
and  an  injury  is  thereby  occasioned,  the 
company  will  be  liable  therefor.  But  the 
age  or  decrepitude  of  a  passenger  will  not 
determine  the  time  of  the  stoppage  of  a 
train  on  its  arrival  at  a  station.  Toledo,  IV. 
<S-  W.  R.  Co.  V.  Baddeley,  54  ///.  19.— 
Quoted  in  Dawson  v.  Louisville  &  N.  R. 
Co.,  (Ky.)  1 1  Am.  &  Eng.  R.  Cas.  134. 

23U.  Duty  to  provide  safe  place  of 
egress,  geiierally.t— A  carrier  of  passen- 
gers is  bound  to  provide  reasonably  safe 
places  for  passengers  to  alight  from  trains. 
Terre  Haute  &"  I.  R.  Co.  v.  Buck,  1 8  Am. 
&*  Etig.  R.  Cas.  234, 96  Ind.  346, 49  Am.  Rep. 

•See  also  <ira/<f,  1 13,  145,  146. 

fSee  alsotiM/^,  217. 


168.  Lehman  v.  Louisiana  Western  R.  Co., 
37  La.  Ann.  705.  Onderdonk  v.  New  York 
<S-  S.  B.  R.  Co.,  74  Hun  (N.  1'.)  42,  26  N.  V. 
Supp.  310,  56  N.   V.  S.  R.  190. 

And  it  is  liable  for  any  injury  received  by 
its  passengers  due  to  its  failure  to  discharge 
them  at  a  safe  place.  Van  Ostran  v.  A'eTt/ 
York  C.  &^H.  R.  R.  Co.,  35  Hun  {N.  Y.) 
590 ;  affirmed  (?)  in  104  N.  Y.  683,  mem.,  7 
N.  Y.  S.  R.  868.  Louisville,  A\  A.  <S-  C.  R. 
Co.  V.  Lucas,  1 19  /nd.  583, 21  N.E.  Rep.  968. 

The  company  is  liable  for  accidents  hap- 
pening by  reason  of  the  neglect  of  such 
duty  to  passengers,  in  descending  from  a 
car  when  at  rest  at  a  station,  if  the  circum- 
stances are  such  as  to  induce  the  passenger 
to  believe  that  he  has  reached  his  point  of 
destination  and  that  it  is  safe  for  him  to 
get  out.  Falk  v.  N^ew  York,  S.  &•  IV.  R. 
Co.,  {N.J.)  s8Aw.  &•  Eng.  R.  Cas.  191,  29 
Atl.  Rep.  1 57. 

A  company  has  not  discharged  its  whole 
duty  to  the  passenger  when  it  has  provided 
a  safe  exit  from  its  cars  while  at  the  same 
time  there  exists  another  way  which  is  not 
safe,  and  which  is  in  such  general  use  by  its 
passengers  as  to  induce  the  belief  that  it  was 
permitted,  in  part  at  least,  for  that  purpose. 
Missouri  Pac.  R.  Co.  v.  Long,  81  Tex.  253, 
16  S.  W.  Rep.  1016. 

237.  at  intermediate  station. 

— When  a  passenger  enters  a  train  and  pays 
the  regular  fare  to  be  transported  from  one 
particular  station  to  another,  his  contract 
does  not  obligate  the  corporation  to  furnish 
him  with  safe  egress  and  ingress  at  any  in- 
termediate station.  State  v.  Grand  Trunk 
R.  Co.,  58  J/6'.  176. 

238.  Safe  platforms,  appliances, 
and  boxes.— (I)  Platforms.*— A  company 
is  bound  to  provide  safe  and  sufficient 
platforms  for  the  landing  of  passengers,  of 
sufficient  length  to  afford  safe  egress  to  pas- 
sengers from  an  ordinary  train.  St.  Louis, 
I.  M.&^S.R.  Co.  V.  Cantrell,  8  Am.  &^  Eng. 
R.  Cas.  198,  37  Ark.  519,  40  Am.  Rep.  105. 

It  must  provide  platforms  at  its  stations 
on  which  passengers  may  alight,  and  deliver 
passengers  on  such  platforms.  Memphis  <S» 
C.  R.  Co.  V.  Whitfield,  i^x  Miss.  466. 

Where  a  company  has  a  platform  and 
other  facilities  for  entering  and  leaving  the 
cars  with  safety  on  the  depot  side  of  their 
track,  the  failure  to  have  the  opposite  side 
likewise  prepared  as  a  place  for  entering  and 

*  Sec  also  Stations  and  Depots,  70-88. 
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leaving  the  cars  cannot  be  regarded  as  neg- 
ligence ;  tliey  may  select  and  adhere  to  such 
arrangement  of  their  depots  and  platforms 
as  they  see  fit,  if  those  they  make  are  safe 
and  commodious.  Michigan  C.  Ji.  Co.  v. 
Coleman,  28  Mich.  440,   12   Am.  Ry.   Rep. 

59- 
The  high  degree  of  care  which  a  company 

owes  to  its  passengers  extends  to  all  neces- 
sary appliances  to  enable  them  to  safely 
leave  the  cars.  It  is  negligence  to  leave  a 
wheel-box  or  its  guard  so  out  of  repair  as  to 
be  liable  to  throw  down  a  passenger  alight- 
ing from  the  car.  Chase  v.  Jamestown  St. 
R.  Co.,  38  N.  V.  S.  R.  954, 60  Nitn  582,  mem., 
IS  iV.  y.  Supp.  35  ;  affirmed  in  133  N.  Y. 
6iq,  mem.,  zo  N.  E.  Rep.  1150,  44iV.  Y.  S. 
R.  931. 

The  accident  occurred  at  night  during  a 
snowstorm.  It  was  intensely  dark,  and  the 
platforms  of  the  cars  were  covered  with 
snow.  Plaintiff,  a  female,  was  unattended 
and  encumbered  with  heavy  clothing  and 
packages.  There  was  no  platform  at  the 
station,  and  defendant's  servants  offered  her 
no  assistance.  The  court  instructed  the 
jury  that  if  there  was  no  platform  or  other 
proper  landing  at  the  stopping  place,  and 
defendant's  servants  rendered  plaintiff  no 
assistance,  and  if,  for  want  of  such  landing 
and  assistance,  plaintiff  was  injured,  with- 
out fault  on  her  part,  she  should  recover. 
Held,  no  error.  Alexandria  &*  F.  R.  Co.  v. 
Herndon,  87  Va.  193,  12  S.  E.  Rep.  289. — 
Quoting  McDonald  v.  Chicago  &  N.  W. 
R.  Co. ,  26  Iowa  1 24. 

(2)  Boxes. — If  a  company  instead  of  fur- 
nishing a  platform  for  passengers  to  alight 
on  furnishes  but  a  small  box,  it  is  its  duty 
to  render  such  assistance  to  passengers  so 
as  to  make  the  box  as  safe  as  a  platform. 
Missouri  Pac.  R.  Co.  v.  Wortham,  37  Am. 
<S-  Eng.  R.  Cas.  82,  73  Tex.  25,  3  L.  R.  A. 
368,  10  S.  W.  Rep.  741. 

Proof  that  a  company  failed  to  furnish  a 
platform  for  the  use  of  passengers,  but  used 
a  box  only  elc  en  inciies  square  on  the  top 
and  a  little  larger  at  the  bottom,  justifies 
the  jury  in  finding  that  the  company  has 
failed  to  furnish  sufficient  platform  accom- 
modations. And  this  is  so  regardless  of 
the  time  it  has  been  used  or  the  number  of 
persons  who  had  used  it,  or  the  amount  of 
expert  testimony  as  to  its  safety.  Missouri 
Pac.  R.  Co.  V.  IVortham,  37  Am.  <S«»  E>tg. 
R.  Cas.  82,  73  Tex.  25, 3  L.  R.  A.  368,  10  S. 
W.  Rep.  741. 

2  D.  R.  D.— 26. 


230.  Rule  where  there  is  iio  plat- 
form— Flag-station. — The  high  degree 
of  care  which  a  company  must  exercise  in 
providing  safe  accommodations  for  passen- 
gers for  leaving  the  cars  is  not  discharged 
by  providing  "  a  reasonably  safe  appliance  " 
for  so  doing  instead  of  the  usual  platform. 
It  is  its  duty  to  provide  the  safest.  Mis- 
souri Pac.  R.  Co.  v.  IVortham,  37  Am.  &-> 
Eng.  R.  Cas.  82,  73  Tex.  25,  3  L.  R.  A.  368. 
10  S.  IV.  Rep.  741. 

A  passenger  train  stopped  at  a  flag-sta- 
tion wliere  there  were  no  passenger  accom- 
modations, but  where  it  usually  stopped,  at 
or  somewhere  near  a  public  crossing.  To 
allow  a  freight  train  to  pass  the  train  went 
a  little  beyond  the  crossing,  and  a  lady  pas- 
senger, having  a  ticket  to  that  place,  reached 
the  steps  to  alight  but  found  the  ground 
overspread  with  water  from  excessive  rains. 
She  remarked  to  the  conductor  on  the  un- 
suitab!eness  of  the  spot,  to  which  he  replied 
in  an  impatient  manner,  "  No  matter,  it  is 
the  station."  She  did  not  demand  to  have 
the  train  backed  or  refuse  to  al'ght,  but 
accepted  his  assistance  and  stepped  off. 
Ordinarily  one  place  there  was  as  convenient 
as  another,  and  at  this  time  the  crossing, 
though  not  covered  with  water,  was  muddy 
and  the  ground  everywhere  wet.  Much 
water  could  have  been  avoided  by  passing 
back  through  the  sleeper,  but  this  was  not 
suggested.  Held,  she  could  not  recover  for 
injuries  resulting  from  getting  her  feet  wet. 
Alabama  &*  V.  R.  Co.  v.  Stacey,  68  Miss. 
463,  9  So.  Rep.  349. 

240.  Duty  to  assist  passenger.*— 
(I )  Generally. — It  is  not  the  duty  of  a  company 
to  furnish  some  one  to  aid  a  passenger  in 
alighting  from  its  cars.  Lafflin  v.  Buffalo  &* 
S.  IV.  R.  Co.,  30  Am.  <S-  Eng.  R.  Cas.  596,  106 
JV.  Y.  136,  7  Cent.  Rep.  793,  \2N.E.  Rep.  599, 
8  A^.  Y.  S.  R.  596  ;  reversing  36  Hun  638, 
mem. — Applied  in  Buck  v.  Manhattan  R. 
Co.,  32  N.  Y.  S.  R.  51,  10  N.  Y.  Supp.  107. 
Quoted  in  Hanrahan  t/.  Manhattan  R.  Co., 
6  N.  Y.  Supp.  395. 

Or  to  point  out  to  him  the  proper  place 
to  alight,  where  they  have  no  knowledge  of 
his  desire  or  intention  to  do  so.  Nichols  v. 
Chicago  <S-»  W.  M.  R.  Co.,  52  Am.  SfEng.  /?. 
Cas.  304,  90  Mich.  203,  51  N.   IV.  Rep.  364. 

This  duty  depends  very  largely  upon  cir- 
cumstances.   If  a  train    be  stopped   at  a 

*  See  also  ante,  218. 

Duty  of  company's  employes  to  assist  in  land- 
ing passenger  safely,  se  ,  note,  n  L.  R.  A.  367. 
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place  where  passengers  can  only  with  diffi- 
culty get  out,  the  company  is  bound  to 
assist  them  Memphis  <S-  C.  R.  Co.  v.  Whit- 
field, 44  Miss.  466.— Distinguished  in 
Thompson  v.  New  Orleans,  J.  &  G.  N.  R, 
Co.,  50  Miss.  315. 

It  is  error  to  charge,  as  a  matter  of  law, 
that  it  is  the  duty  of  a  conductor  to  assist 
passengers  from  the  train.  The  question  of 
whether  due  care  has  been  used  is  for  the 
jury.  It  is  equally  error  to  charge  that  it  is 
tlie  duty  of  the  conductor  to  assist  aged, 
helpless,  and  infirm  passengers.  Simms  v. 
South  Carolina  R.  Co.,  30  A>n.  &■>  Eng.  R. 
Ctis.  571,  27  So.  Car.  268,  3  S.  E.  Rep.  301. 

(2)  Female  passengers.* — A  company  is 
not  required  to  assist,  through  its  conduc- 
tor, a  female  passenger  having  two  small 
ciiildren  to  alight  from  the  train  at  the  sta- 
tion of  her  destination.  Raben  v.  Central 
Io7va  R.  Co.,  33  Am.  &>  Eng.  R.  Cas.  520,  73 
Iowa  579,  5  Am.  St.  Rep,  708,  35  A'.  W.  Rep. 
645. 

Where  a  train  is  drawn  up  at  a  station  so 
as  to  leave  some  of  the  carriages  beyond  the 
platform,  and  a  female  passenger  in  one  of 
such  carriages  waits  for  some  time  looking 
out  for  assistance,  and  is  seen  by  the  station 
master,  who  was  then  helping  other  pas- 
sengers, and  who  gives  her  no  caution, 
whereupon  she  alights  and  receives  injuries, 
there  is  evidence  of  negligence  on  the  part 
of  the  company  to  be  submitted  to  the  jury. 
Thompson  v.  Belfast,  H.  &*  B.  R.  Co.,  S  Ir. 
C.L.  517. 

It  being  the  duty  of  a  company  to  exer- 
cise the  highest  degree  of  care  for  the 
safety  of  its  passengers  in  alighting  from  its 
cars,  it  is  for  the  jury  to  determine  whether 
such  care  included  the  duty  in  the  particular 
case  of  assisting  a  woman  laden  with  bundles 
in  alighting  from  the  train.  Texas  &*  P. 
R.  Co.  V.  Miller,  79  Te.x.  78,  15  5.  W. 
Rep.  264.— Disapproving  Jeflersonville,  M. 
&  I.  R.  Co.  V.  Hendricks,  41  Ind.  48  ;  jef- 
fersonville  R.  Co.  v.  Hendricks,  26  Ind. 
232.  Reviewing  Missouri  Pac.  R.  Co.  z/. 
Wortham,  73  Tex.  27. 

The  court  did  not  charge  or  intimate  that 
it  was  the  duty  of  the  conductor  to  help  the 
woman  injured  in  this  case  from  the  car. 
There  was  no  error  in  adding  the  qualifica- 
tion to  the  effect  that  the  servants  or  agents 
of  the  company  must  be  at  fault,  though  the 
conductor  was  not  bound  to  help  women 

*  See  also  ante,  240. 


from  the  cars.  Central  R.  Co.  v.  White» 
head,  74  Ga.  441. 

241.  Duty  to  warn,  instruct,  or 
Inform  passengers.*— (1)  Generally.— Pi. 
passenger  has  a  right  to  expect  that  the  car- 
rier had  employed  a  skilful  and  prudent 
conductor  who  had  experience  and  knowl- 
edge in  his  business  sufficient  to  correctly 
advise  and  direct  them  as  to  the  proper 
time  and  manner  of  alighting  from  the  train. 
Lambeth  v.  North  Carolina  R.  Co.,  66  N, 
Car.  494. 

A  railway  is  bound  to  give  its  passengers 
reasonable  warning  and  direction  as  to 
alighting  from  its  trains,  and  the  passenger 
is  not  bound  to  know  at  his  peril  tiie  au- 
thority of  the  various  servants  of  the  com- 
pany. Wilbur n  v.  St.  Louis,  I.  M.  &•  S. 
R.  Co.,  36  Mo.App.  203.— Reviewing  Lake 
Shore  &  M.  S.  R.  Co.  v.  Brown,  123  111.  162, 
5  Am.  St.  Rep.  510. 

It  is  negligence  not  to  warn  passengers 
that  it  is  unsafe  to  alight  from  the  rear  plat- 
form of  a  car,  though  there  may  be  no 
danger  in  alighting  from  the  front  platform. 
McDonald  v.  Illinois  C.  R.  Co.,  {Iowa)  58 
Am.  &•  Eng.  R.  Cas.  263,  55  A'.  W.  Rep. 
102. 

When  the  servants  of  a  company  see  that 
its  passengers  are  in  the  habit  of  leaving  irs 
cars  by  a  door  not  provided  for  the  purpose, 
it  would  seem  to  be  their  duty  to  warn  such 
passengers  that  there  is  another  door,  which 
they  are  expected  to  use,  provided  for  such 
exit.  Missouri  Pac.  R.  Co.  v.  Long,  81 
Tex.  253,  16  S.  W.  Rep.  1016. 

In  an  action  by  one  so  received  on  a 
freight  train,  for  injuries  sustained  from 
falling  over  an  embankment  in  attempting 
to  alight,  it  appeared  that  the  defendant 
did  not  stop  its  train  at  the  usual  stopping 
place,  where  it  was  safe  for  passengers  to 
alight,  but,  on  the  contrary,  at  an  unusual 
place,  where  it  was  unsafe  and  dangerous, 
before  reaching  which  stopping  place  the 
station  "Paris"  was  announced,  thereby 
inviting  plaintiff,  nothing  to  the  contrary 
appearing,  to  get  off  when  and  where  the 
train  should  stop.  Held,  that  these  facts, 
in  connection  with  the  further  facts  that 
the  night  was  very  dark  and  that  the  pas- 
sengers in  the  caboose  could  not  for  that 
reason  see  the  danger,  and  that  the  con- 
ductor, on   leaving  the  caboose  with   the 


•See  also  ante,  134,    199,  222;  post, 
394,  473. 
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light,  could  or  might  iiave  seen  it,  made  his 
failure  to  warn  the  passengers  of  the  dan- 
gerous character  of  the  surroundings  gross 
negligence.  McGee  v.  Missouri  Pac.  R.  Co., 
31   Am,  &*  Eng.  R.  Cas.  i,  92  Mo.  20S,  10 

West.  Rep.  282,  4  S.  W.  Rep.  739.— Fol- 
lowed IN  Griffith  V.  Missouri  Pac.  R.  Co., 
98  Mo.  168,  II  S.  W.  Rep.  559. 

A  company  is  guilty  of  negligence  in  in- 
viting a  passenger  to  step  from  a  carriage  to 
a  dimly-lighted  platform  without  caution- 
ing him  concerning  a  space  between  the 
platform  and  the  carriage,  "caused  by  a 
curve  in  the  platform,"  into  which  the  pas- 
senger fell  and  was  injured.  Praeger  v. 
Bristol  &*  E.  R.  Co.,  24  L.  T.  105.— Fol- 
lowed IN  Cockle  V.  London  &  S.  E.  R.  Co., 
L.  R.  7  C.  P.  321,  41  L.  J.  C.  P.  140,  27  L.T. 
320,  20  W.  R.  754. 

Bringing  a  train  to  a  standstill  at  a  place 
at  which  it  is  unsafe  for  a  passenger  to 
alight,  under  circumstances  whicii  warrant 
the  passenger  in  believing  that  it  is  intended 
he  shall  get  out,  and  that  he  may  do  so 
with  safety,  without  any  warning  of  his  dan- 
ger, amounts  to  negligence  on  the  part  of 
the  company.  Cockle  v.  London  &*  S.  E.  R. 
Co.,  L.  R.  7  C.  P.  yi\,  41  L.J.  C.  P.  140,  20 

W.  R.  754,  27  L.  T.  320. 

(2)  When  need  not  warn — Crossing  of 
railways. — It  cannot  be  said,  as  matter  of 
law,  that  a  company  is  under  obligation  to 
notify  passengers  not  to  alight  at  an  inter- 
vening railway  crossing  because  it  has  an- 
nounced the  succeeding  station  ai.  such. 
Minock  V.  Detroit,  G.  H.  Sf  M.  R.  Co.,  97 
Mich.  ^21,  56  A^.    W.  Rep.  780. 

The  usages  of  companies  in  the  running 
of  trains  and  taking  and  discharging  pas- 
b'^ngers  are  matters  of  common  knowledge, 
which  fact  they  may  properly  take  into  con- 
sideration ;  and  they  are  under  no  obligation 
to  guard  against  an  exodus  of  passengers  at 
a  railway  crossing  at  which  they  do  not  dis- 
charge passengers,  merely  because  they  have 
given  the  name  of  the  next  station  after  the 
last  preceding  stop.  Minock  v.  Detroit,  G. 
H.  Qr'M.  R.  Co.,g7  Mich.  425,  56  A^.  W.  Rep. 
780. 

(3)  Signals. — In  the  absence  of  a  custom 
to  give  signals  for  passengers  to  get  off,  a 
company  is  not  bound  to  give  any  signal 
for  such  purpose,  after  having  stopped  its 
train  and  kept  it  standing  by  the  station  a 
sufficient  time  to  allow  passengers  to  alight 
by  the  exercise  of  ordinary  and  reasonable 
diligence  on  their  part.    Atlanta  &*  W.  P. 


R.  Co.  V.  Dickerson,  89  Ga.  455,  15  ^.  E.  Rep. 
534- 
242.  Misdirections  oi*  employes. — 

(i)  Right  to  rely  on  information  given.* — 
Passengers  have  a  right  to  rely,  until  dif- 
ferently informed,  on  the  information  re- 
ceived by  them  from  ticket  agents  in  answer 
to  their  inquiries  as  to  the  stoppages  of 
trains.  But  they  must  not  disregard  reason- 
able means  of  information.  Lake  Shore  &* 
M.  S.  R.  Co.  V.  Pierce,  3  Am.  &*  Eng.  R.  Cas. 
340,  47  Mich.  277,  II  N,  W.  Rep.  157.— 
Quoted  in  Dye  v.  Virginia  Midland  R.  Co., 
9  Mackey  (D.  C.)  63. 

A  passenger  unacquainted  with  the  route 
of  the  railroad,  and  with  the  location  of 
towns  and  cities  along  such  route,  may  law- 
fully rely  upon  the  statements  of  the  con- 
ductor and  brakemen  in  charge  of  the  train 
in  regard  to  his  stopping  place  ;  and  if,  so 
relying,  such  passenger  leaves  the  train  at 
the  wrong  place,  and  is  damaged  thereby, 
the  railroad  company  will  be  liable  to  such 
passenger  for  such  damages,  induced  by  the 
negligence  of  its  agents  in  charge  of  the 
train,  if  there  be  no  contributory  negligence 
of  such  passenger.  (Woods,  J.,  dissenting.) 
Pennsylvania  Co.  v.  Hoa^land,  3  Am.  &>  Eng. 
R.  Cas.  436,  78  Ind.  203. — Distinguished 
IN  Cincinnati,  H.  &  I.  R.  Co.  v.  Carper,  31 
Am.  &  Eng.  R.  Cas.  36,  112  Ind.  26,  11  West. 
Rep.  223,  13  N.  E.  Rep.  122. 

(2)  Illustrations. — Where  the  ticket  agent 
at  the  time  of  selling  a  ticket  to  a  passenger 
erroneously  informs  him  that  the  train  for 
which  the  ticket  is  sold  is  a  through  train, 
and  will  take  him  to  his  destination  without 
change  of  cars,  the  passenger  has  a  right  to 
rely  upon  such  information  unless  a  dif- 
ferent announcement  is  seasonably  made 
upon  the  train  by  one  of  the  train  officials 
in  such  manner  and  under  such  circum- 
stances that  it  can  be  reasonably  said  the 
passenger  should  have  heard  it ;  and  a  gen- 
eral announcement  to  all  the  passengers  is 
not  sufficient  unless  the  jury  are  satisfied 
that  it  was  heard  by  the  plaintiff.  Dye  v. 
Virginia  Midland  R.  Co. ,  9  Mackey  {D.  C.) 
63.— Quoting  Lake  Shore  &  M.  S.  R.  Co. 
V.  Pierce,  47  Mich.  277. 

Two  trains  left  the  same  station  within 
one  hour  of  each  other.  Just  before  the 
first  one  left  plaintiff  applied  for  a  ticket, 
and  was  told  by  the  agent  that  the  first 
train,  which  was  then  at  the  station,  was 

*  See  also  ante,  135. 
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the  train,  which  plaintiff  took.  The  train, 
in  fact,  did  not  go  to  his  destination,  but 
at  an  intermediate  point  went  on  a  branch 
road  ;  but  by  stopping  at  such  intermediate 
station  plaintiff  could  resume  his  journey 
by  the  second  train.  NM,  that  if  notice 
was  given  to  the  passengers  that  they 
must  change  cars  at  such  intermediate  sta- 
tion, in  such  a  manner  that  persons  of  or- 
dinary intelligence,  and  exercising  ordinary 
caution,  would  Iiave  heard  it,  then  the  com- 
pany was  not  liable,  if  he  remained  on  the 
first  train  beyond  the  junction  where  he 
should  have  left  it.  Barker  v.  New  York  C. 
A'.  Co.,  24  JV.  V.  599. 

243.  Urging  or  compelling  passen- 
ger to  get  oft'  train  in  motion."' — (i) 
A'«/<?  stated. — It  is  negligent  and  unwar- 
rantable conduct  on  the  part  of  a  conductor 
in  charge  of  a  train  to  notify  or  advise  a 
passenger  to  leave  the  trsin  while  in  motion 
under  circumstances  likely  to  expose  him 
to  accident  or  injury.  Jones  v.  Chicago,  M. 
&'  St.  P.  R.  Co.,  41  Ain.  &•  Eng.  R.  Cas. 
169,  42  Minn.  183,  43  N.  W.  Rep.  1 1 14. 

An  order  or  direction  from  a  trainman  to 
a  passenger  to  alight  from  a  moving  train 
does  not  necessarily  constitute  negligence  ; 
whether  it  is  so  will  depend  upon  attending 
circumstances.  Wilbtirn  v.  St.  Louis,  I. 
M.  5-  5.  R.  Co.,  48  Mo.  App.  224. 

(2)  Illustrations. — A  male  passenger  of 
mature  years,  and  of  sharp  business  under- 
standing, and  acquainted  with  the  circum- 
stances, asked  the  privilege  of  being  put  off 
a  train,  for  his  own  convenience,  some  dis- 
tance from  the  sta.ion.  He  was  told  by 
the  conductor  tiiat  uptown  business  men 
sometimes  got  o.ff  at  the  place,  but  that  the 
trai''  nl"  ri  ..ned  up — did  not  stop.  When 
p.  ■  nc  ■)r>i!».  to  get  off  he  was  thrown 

r.j  •/♦>  ;y  -i  I.  '"n  jerk  or  starting  of  t'le 
'■  nil!  vie  r  ^.aec!  to  have  acted  entirely  on 
his  cwn  ■  ■  V  "',  and  without  any  com- 
piihio,^,  r.  ■■.■■■  -^  of  the  conductor, except 
that  he  recommended  plaintiff  to  get  off  the 
rear  platform.  Held,  that  the  conductor 
was  not  guilty  of  such  negligence  as  to  make 
the  company  liable.  Chicago,  B.  &*  Q.  R. 
Co.  v.  Haszard,  26  ///.  373.— Reviewed  in 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Johnson,  44 
111.  App.  56. 

The  train  upon  which  the  plaintiff  was  a 
passenger  stopped  when  a  certain  station 

•See  also  post.  407,  429-431,  470, 
406. 


was  called.  The  plaintiff  arose  from  his 
seat  to  get  off,  when  the  conductor  told  him 
to  hurry  or  he  would  be  carried  by.  The 
plaintiff,  thinking  that  it  was  the  usual 
place  for  discharging  passengers,  and  being 
unable  to  see  on  account  of  the  darkness, 
stepped  from  the  platform  and  fell  several 
feet,  receiving  the  injuries  complained  of. 
Held,  that  the  company  was  guilty  of  negli- 
gence, and  was  liable  for  the  injury.  Inter- 
national Qf  G.  N.  R.  Co.  V.  Smith,  {Tex. y 
44  Am.  &>  Eng.  R.  Cas.  324,  14  S.  IV.  Rep. 
642. 

244.  Duty  to  stop  at  crossing  of 
another  road.*" — A  company  owes  no 
duty  to  a  passenger  on  its  road  to  stop  the 
train  at  a  station  because  a  junction  is 
there  made  with  another  road,  unless  he  de- 
sire to  be  transferred  to  a  train  on  such, 
other  road,  in  which  case  alone  the  statute 
(Gen.  St.  Mo.  p.  340,  §  29)  is  applicable. 
Logan  V.  Hannibal  <S^  St.  J.  R.  Co.,  12  Am. 
&*  Eng.  R.  Cas.  141,  77  Mo.  663. 

The  fact  that  a  state  law  requires  trains 
to  be  brought  to  a  full  stop  when  approach- 
ing the  crossing  of  another  railroad  does 
not  make  it  negligence  to  fail  to  stop  at 
such  place,  tc  allow  a  passenger  to  get  off, 
especially  where  the  passenger  has  not 
notified  the  conductor  that  he  wished  to 
depart  at  that  point,  and  the  conductor  has 
not  agreed  to  allow  him  to  do  so.  Louis- 
ville, N.  A.  &*  C.  R.  Co.  V.  Johnson,  44  ///. 
App.  56.— Reviewing  Chicago,  B.  &  Q.  R. 
Co.  V.  Hazzard,  26  111.  373. 

245.  Duty  to  stop  for  passenger  at 
places  other  than  statious.f— A  pas- 
senger on  a  railway  train  has  no  right  to 
dem.Tnd  that  he  be  put  off  at  a  point  where 
'.nere  is  no  regular  station,  unless  he  has 
contracted  for  that  privilege  with  some 
.^gent  of  the  company  having  the  real  or  ap- 
parent power  to  make  such  a  contract. 
Hull  V.  East  Line  &*  R.  R.  R.  Co.,  28  Am. 
&*  Eng.  R.  Cas.  221,  66  Tex.  619,  2  S.  W. 
Rep.  831. 

And  this  rule  applies  even  if  such  passen- 
ger shall  have  mistakenly  embarked  thereon, 
and  shall  have  paid  the  passage-money. 
Wells  V.  Alabama  G.  S.  R.  Co.,  40  Am.  (&>• 
Eng.  R.  Cas.  645,  67  Miss.  24,  6  So.  Rep. 
737-— Applied  in  Alabama  G.  S.  R.  Co.  v. 
Carmichael,  90  Ala.  19. 

*  See  also  CROSSING  OF  Railways,  80-83. 
f  Obligation  to  stop  train  at  point  other  than 
station,  see  note,  18  Am.  &  Enq.  R,  Cas.  373, 


CARRIAGE   OF  PASSENGERS,  246, 247. 


405 


II'  the  conductor  agree  to  put  a  passen- 
ger off  at  a  particular  place,  which  is  not  a 
station  or  regular  stopping  place,  it  will  be 
tiie  duty  of  tlie  conductor  to  stop  the  train 
at  the  place,  so  that  the  passenger  could  get 
off  in  siifety,  although  tlie  passenger  had  a 
ticket  only  to  the  last  station  passed  before 
reaching  the  place  at  whicli  he  was  to  be 
put  off.  Western  R.  Co.  v.  Yoitttg,  51  Ga. 
489,  7  Am.  Ky.  Rep.  352.— Following 
Georgia  R.  &  B.  Co.  v.  McCurdy,  45  Ga. 
288. 

If  the  trains  were  accustomed  to  stop  at 
the  platform  at  which  plaintiff  desired  to 
alight,  although  it  was  neither  constructed 
nor  owned  by  the  company,  an  implied  con- 
tract that  passengers  might  stop  there  may 
be  raised.  Louisville  &*  N.  R.  Co.  \.  John- 
ston, 79  Ala.  436. 

246.  Starting  train  atter  expira- 
tion of  reasonable  time. — In  the  case 
of  ordinary  railroad  trains  stopping  at 
regular  times  and  stations,  the  conductor  is 
only  required  to  wait  long  enough  to  give 
passengers  a  reasonable  time  to  get  off  or 
on,  and  may  then  start  his  train  again,  un- 
less he  sees  some  person  attempting  to 
alight,  or  in  other  perilous  position  ;  but 
where  the  trains  are  drawn  by  horses,  and 
there  are  no  regular  stations  or  stopping 
places,  he  is  required  not  only  to  stop  a 
reasonable  time,  but  to  see  and  know,  be- 
fore starting  again,  that  no  passenger  is  in 
the  act  of  getting  off  or  on,  or  otherwise  in 
a  perilous  position  ;  and  this  latter  rule  is 
applicable  to  street  railways  operated  by 
dummy-engines.  Highland  Ave.  &r*  B.  R. 
Co.  V.  Burt,  48  Am.  &■'  Eng.  R.  Cas.  56,  92 
Ala.  291,980.  Rep.  410.— Applying  North 
Birmingham  St.  R.  Co.  v.  Calderwood,  89 
Ala.  247. 

Where  the  conductor,  after  allowing  a 
sufficient  length  of  time  for  passengers  to 
alight,  starts  the  train  before  the  passenger 
is  in  the  act  of  getting  off,  and  is  therefore 
guilty  of  no  negligence,  and  after  the  train 
is  in  motion  the  passenger  who  has  been 
dilatory  jumps  from  the  train  and  is  injured, 
he  cannot  recover.  Straus  v.  Kansas  City, 
St./.  <S-  C.  B.  R.  Co.,  6  Am.&'Eng.  R.  Cas. 
384,  7sMo.  185. 

When  the  servants  of  a  corporation  en- 
gaged in  the  business  of  a  common  carrier 
afford  passengers  a  reasonable  lime  to  leave 
the  cars  after  the  arrival  at  the  end  of  their 
journey,  they  have  the  right,  after  the  ex- 
piration of  such  reasonable  period,  to  pre- 


sume that  all  the  passengers  whose  place  of 
destination  is  then  reached  have  left  the 
cars,  as  is  customary  for  passengers  in  like 
circumstances.  Hurt  v.  St.  Louis,  L  M.  &• 
S.  R.  Co.,  34  Am.  &»  Eng.  R.  Cas.  422,  94  Mo. 
255,  13  West.  Rep.  233,  237,  7  S.  W.  Rep.  i. 
If  a  passenger  remains  in  a  scat  after  the 
train  has  stopped,  and  he  has  had  a  reason- 
able c pportu n ity  to  get  up,  the  conductor  may 
assume  that  he  does  not  intend  to  leave  the 
train  at  thai  station,  and  may  move  on. 
McDonald  V.  Long  Island  R.  Co.,  116  A^.  K. 
546,  22  N.  E.  Rep.  1068,  27  A^.  y.  S.  R.  481 ; 
affirming  6  N.  Y.  S.  R.  691,  43  Hun  637. 

When  a  train  has  made  a  reasonable  stop 
and  passengers  have  not  given  notice  or 
other  evidence  of  their  intention  to  alight, 
the  starting  of  the  train  is  not  per  se  negli- 
gence for  which  the  company  will  be  held 
liable.  Chicago,  B.  <&*  Q,  R.  Co.  v.  Lan- 
dauer,  54  Am.  &'  Eng.  R.  Cas.  640,  36  A'eb. 
642,  54  A^.  W.  Rep.  976. 

Ordinarily  the  employes  in  charge  of  a 
train  do  not  owe  a  duty  to  the  passengers 
on  board  to  stop  longer  than  is  sufficient 
for  them  safely  and  conveniently  to  get  off; 
but  even  after  the  usual  stop  it  is  negli- 
gence for  them  to  start  the  train  if  they 
know,  or  have  reason  to  believe,  that  the 
passenger  intending  to  alight,  from  age  or 
infirmity,  requires  a  longer  time  than  usual 
to  alight.  Georgia  Pac.  R.  Co.  v.  West,  66 
Miss.  310,  6  So.  Rep.  2<yj. 

Though  it  would  ordinarily  be  negligence 
for  a  company  after  stopping  at  a  station  for 
a  passenger  to  alight  to  again  put  the  train 
in  motion  before  a  sufficient  and  reasonable 
time  to  leave  the  train  has  elapsed,  yet  if 
after  the  lapse  of  such  reasonable  time  the 
train  is  again  put  in  motion  without  giving 
signal  of  an  intention  to  move,  by  whistle 
or  otherwise,  such  act  would  not  be  negli- 
gence per  se.  There  is  no  statute  in  Texas 
requiring  a  company  to  give  signal  of  inten- 
tion to  move  the  train  from  a  station  where 
it  may  have  stopped  for  a  passenger  to 
alight.  Gulf,  C.  &^  S.  F.  R.  Co.  v.  Williams, 
70  Tex.    1 59.  8  S.  W.  Rep.  78. 

247.  Starting  train  wliile  passen- 
ger is  aliglitlng.*— It  is  the  clear  duty  of 

*  Liability  for  negligently  starting  a  train 
when  passenger  is  in  act  of  alighting,  see  note, 
I  L.  R.  A.  542,  52  Am.  &  Eng.  R.  Cas.  295, 
abstr. 

Liability  for  injuries  to  passengers  in  alight- 
ing from  moving  train,  as  affected  by  whether 
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a  railway  c.irrier  to  take  care  not  to  start 
the  train  while  passengers  are  in  the  act  of 
getting  off.  Lehman  v.  Louisiana  Western 
R.  Co.,  37  La.  Ann.  705.  Chicago,  B.  &*  Q.  R. 
Co.  V.  Landatter,  54  Am.  (S-*  Eng.  R,  Cas,  640, 
36  Neb.  642,  54  N,  W.  Rep.  ^76. 

Where  the  company  does  not  halt  its 
train  at  a  station  a  sufficient  length  of  time 
to  enable  a  passenger,  by  the  use  of  reason- 
able diligence,  to  get  off  before  it  is  started 
again,  and  it  is  so  started  while  the  passen- 
ger is  in  the  act  of  alighting,  whereby  he  is 
thrown  down  and  injured,  the  company  is 
liable.    Straus  v.  Kansas  City,  St.  /.  6~»  C. 

B.  R.  Co.,  6  Am.  &•  Eng.  R.  Cas.  384,  75  Mo. 
185.— Followed  in  Swigert  v.  Hannibal  & 
St.  J.  R.  Co..  9  Am.  &  Eng.  R.  Cas.  322,  75 
Mo.  StT^.—Jeffersonville  R.  Co.  s.  Hendricks, 
26  Ind.  228. 

If  the  train  was  stopped  a  sufficient  length 
of  time  for  plaintiff  to  conveniently  alight, 
and,  without  any  fault  of  defendant's  ser- 
vants, he  failed  to  do  so,  and  the  conductor, 
not  knowing  and  not  having  reason  to  sus- 
pect that  the  plaintiff  was  in  the  act  of 
alighting,  caused  the  train  to  start  while  he 
was  so  alighting,  the  defendant  would  not 
be  liable.     Straus  v.  Kansas  City,  St.  J.  &* 

C.  B.  R.  Co.,  27  Am.  &^  E)tg.  R.  Cas.  170,  86 
A/o.  421.  Straus  v.  Kansas  City,  St.  J.  &* 
C.  B.  R.  Co.,  6  Am.  &*  Eng.  R.  Cas.  384,  75 
Mo.  185. 

If  a  conductor  has  reason  to  believe  that 
any  passenger  who  has  reached  his  destina- 
tion, though  dilatory,  may  be  in  the  act  of 
alighting,  and  he  starts  his  train  without 
examination  or  inquiry,  and  such  passenger 
is  thereby  injured,  the  company  will  be 
liable.  Straus  \,  Kansas  City,  St.  J.  <S~»  C, 
B.  R.  Co.,  27  Am.  (S-  Eng.  R.  Cas.  170,  86 
A/o.  421.  Georgia  Pac.  R.  Co.  v.  IVesi,  66 
Miss.  310,  6  So.  Rep.  207. 

A  passenger  who  was  encumbered  with 
bundles  was  found  mortally  wounded  just 
beyond  a  station,  and  from  the  position  of 
his  body  and  the  packages,  the  facts  indi- 
cated that  he  had  attempted  to  get  off  after 
the  train  started  from  the  station,  but  there 
was  no  direct  evidence  as  to  how  he  was  in- 
jured. There  was  evidence  that  other  pas- 
sengers,   who    were     unencumbered,    had 

sufficient  time  was  allowed  to  alight,  see  note, 
21  L.  R.  A.  363. 

Injury  to  a  passenger  while  alighting  from  a 
train  caused  by  its  starting  without  a  signal,  see 
33  Am.  &  Eng.  R.  Cas.  522,  abstr.,  and  note,  16 
Am.  &  Eng.  R.  Cas.  346. 


barely  time  to  get  off  before  the  train  started. 
Held,  that  the  evidence  justified  the  jury  in 
finding  that  the  accident  was  due  to  the 
sudden  starting  of  the  train.  Flanagan  v. 
New  Yark,  N.  H.  &•  H.  R.  Co.,  29  N.  Y.  S. 
■^-  543.  55  ^""  611,  mem.,  5  Silv.  Sup.  Ct. 
495,  8  N.  Y.  Supp.  744;  affirmed  in  125  A'.  Y. 
77%  mem.,  it  N.  Y.  S.  R.  loii. — Quoting 
Tolman  v.  Syracuse,  B.  &  N.  Y.  R.  Co.,  98 
N.  Y.  198. 

248.  Sudden  Jerks  and  starts.*— 
(i)  Rule  stated. — The  sudden  jerking  of  a 
train  backward  while  passengers  are  right- 
fully passing  out  of  the  cars  is  liable  to  pro- 
duce accidents,  and  is  negligence.  Sauter 
V.  New  York  C.  Sf  H.  R.  R.  Co.,  66  N.  Y. 
50;  affirming  6  Hun  446.— Followed  in 
Macer  v.  Third  Ave.  R.  Co.,  15  J.  &  S. 
(N.  Y.)  461. 

If  porters  at  a  railway  station  open  a  car- 
riage door  and  invite  a  passenger  to  get  out 
before  the  train  has  stopped,  and  while 
alighting  she  is  injured  owing  to  a  sudden 
acceleration  of  speed,  the  company  is  liable. 
London  <3-  N.  W,  R.  Co.  v.  Hellawell,  26  Z. 
T.  557. 

(2)  Illustrations.  —  A  company,  whose 
duty  it  was  to  stop  its  train  within  eight 
hundred  feet  of  a  railroad  intersection,  on 
approaching  such  intersection  stopped  mo- 
mentarily at  a  station  platform  about  five 
hundred  feet  from  the  same,  such  train  not 
being  obliged  to  stop  at  that  station,  and 
then  started  with  a  violent  jerk,  whereby  a 
passenger  was  injured  while  attempting  to 
get  off,  and  then  stopped  again  some  fifty 
or  sixty  yards  nearer  the  intersection.  Held, 
that  evidence  of  such  facts  was  sufl[icient  to 
authorize  an  instruction  based  on  the  neg- 
lect to  stop  the  train  at  the  station  a  suffi- 
cient time  to  enable  the  passenger  to  get  off 
in  safety.  McNulta  v.  Ensch,  134  ///.  46, 24 
N.  E.  Rep.  631 ;  reversing  31  ///.  App.  100. 

A  conductor  who  suddenly  starts  a  train 
while  a  female  passenger  is  on  the  car  steps 
in  the  act  of  alighting,  and  then  takes  hold 
of  her  and  pulls  her  from  the  moving  train, 
is  guilty  of  a  tort  for  which  the  company  is 
liable,  though  the  act  may  be  a  mere  negli- 
gent, and  not  a  wilful,  one.  In  so  doing  the 
conductor  must  be  regarded  as  acting  with- 
in the  line  of  his  duty,    Louisville,  N.  A,  &* 

*See  also  ante,  205,  221 ;  post,  293, 
385. 

Liability  for  throwing  an  intoxicated  passen- 
ger down  while  alighting,  by  a  sudden  jerk  of 
the  train,  see  39  Am.  &  Eng.  R.  Cas.  452,  adsir. 
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C.  K.  Co.v.  VVooit,  113  Ind.  544,  12  West. 
Rep.  31 1,  14  N.  E.  Kcp.  572.  16  A'.  E.  Rep. 
197. — Approving  Terre  Haute  &  I.  R.  Co. 
V.  Jackson,  81  Ind.  19. 

A  passenger  was  informed  by  a  conduc- 
tor when  a  train  was  nearing  a  station  that 
tiie  train  would  stop  for  water.  Just  as  the 
passenger  was  on  the  lower  step  in  the  act 
of  alighting,  and  just  as  the  train  stopped, 
it  suddenly  started  without  any  warning, 
and  threw  him  to  the  ground.  Held,  that 
the  company  was  liable  for  the  injury. 
Wood  V.  Lake  Shore  &*  M.  S.  R.  Co.,  8  Am. 
6^  Eng.  R.  Cas.  478,  49  Mich.  370,  13  A'. 
W.  Rep.  779. 

Plaintiff's  evidence  tended  to  show  that 
he  was  a  passenger  on  defendant's  road; 
that  the  name  of  the  station  to  which  he 
was  destined  was  called  out,  and  the  train 
Slopped  ;  that  as  he  reached  the  platform 
of  the  car  it  started  back  with  a  sudden 
jerk,  which  threw  him  forward,  and  he  fell 
through  between  the  cars ;  that  the  train  im- 
mediately started  forward  again,  and  while 
plaintiff  lay  on  the  track  he  was  struck  by 
a  car-wheel,  either  as  the  train  moved  back- 
ward or  forward.  The  court  charged,  in 
substance,  that  if  this  was  true,  and  the  mo- 
tion backward  was  caulcd  by  the  engine, 
defendant  was  chargeable  with  negligence, 
and  that  it  was  immaterial  whether  the  in- 
jury was  caused  by  the  motion  forward  or 
backward.  Held,  no  error;  that  a  jerking 
of  a  train  backward,  under  such  circum- 
stances, was  negligence,  and  that  the  latter 
part  of  the  charge  was  to  be  interpreted  as 
referring  to  the  immediate,  not  to  the  prox- 
imate, cause  of  the  injury.  MtUiman  v. 
New  York  C.  &^  H.  R.  R.  Co.,  66  A^.  F.  642 ; 
affiymwg  4  Hun  409,  6  7".  &<•  C  585. 

Where  a  station  has  been  announced,  the 
train  stopped  at  the  accustomed  place,  and 
a  passenger,  who  was  descending  the  steps 
in  the  act  of  alighting,  was  thrown  down 
either  by  the  sudden  jerking  of  the  car  or 
its  unexpected  forward  motion — held,  that 
plaintiff,  being  on  the  platform  in  response 
to  the  defendant's  invitation  to  alight,  was 
guilty  of  no  negligence ;  and  the  defendant, 
having  violated  its  duty  by  moving  the  train 
when  the  plaintiff  had  a  legal  right  to  as- 
sume that  it  would  remain  stationary,  was 
guilty  of  negligence  for  which  an  action 
would  lie.  Norfolk  &>  W.  R.  Co.  v.  Prin- 
nell,  (  Fa.)  30  Am.  (S"*  Eng.  R.  Cas.  574,  3  5. 
E.  Rep.  95. — Quoting  Pennsylvania  R.  Co. 
V.  Aspell,  23  Pa.  St.  149. 


240.  Liability  wiicii  one  is  pushed 
oft"  by  fellow-imssciiuer.*— A  woman  is 
not  entitled  to  recover  damages  from  a  com- 
pany for  personal  injuries  where  it  appears 
from  her  own  testimony  that,  when  she  was 
about  to  descend  from  the  Icwcr  step  of  a 
car  to  the  ground,  she  was  jostled  off  by  an- 
other passenger  rudely  pushing  by  her  to 
enter  the  car.  Ellinger  v.  Philadelphia,  W. 
Gr'  B.  R.  Co.,  153  Pa.  St.  213,  25  Atl.  Rep. 
1132.  —  Dkstinguishing  Pennsylvania  R. 
Co.  V.  Peters,  116  Pa.  St.  206. 

250.  Uidiiifr  oil  trniiis  Mliifh  do 
not  stop  at  station,  f?<*"crnlly.t— A 
company  may  adopt  a  regulation  that  one 
of  its  through,  or  fast,  trains,  running  regu- 
larly on  its  road,  shall  stop  only  .at  certain 
designated  stations  or  places.  Atchison,  T. 
&*  S.  F.  R.  Co.  V.  Gaitts,  34  Am.  &^  Eng. 
R.  Cas.  290,  38  A'an.  608,  17  Pac.  Rep.  54. 

By  his  ticket  a  passenger  on  a  train  ac- 
quires the  right  only  to  be  carried  accord- 
ing to  the  custom  of  the  roiid.  He  has  the 
right  to  go  to  the  place  which  his  ticket 
calls  for  on  any  train  that  usually  carries 
passengers  to  that  place,  but  he  cannot  in- 
sist on  being  carried  out  of  the  customary 
course  of  the  road.  Peauchamp  v.  Inter- 
national <S«  G.  N.  R.  Co. ,  9  Am.  <S^»  Eng.  R. 
Cas.  307,  56  7'e.v.  239.— QUOTING  Chicago 
&  A.  R.  Co.  V.  Randolph,  53  III.  511. 

A  passenger  has  no  right  on  train  which 
does  not  stop  at  the  station  designated  in 
his  ticket.  Chicago,  St.  L.  &>  P.  R.  Co.  v. 
Bills,  104  Ind.  13,3  A'.  E.  Rep.  61  r. 

If  a  conductor  of  a  fast  train  receives  fare 
from  passengers  to  a  station  at  which  such 
train  is  not  advertised  or  scheduled  to  stop, 
it  becomes  the  duty  of  the  conductor  to 
notify  the  passengers  so  paying  that  the 
train  will  not  stop  at  that  station,  or  to 
carry  them  to  such  station  and  then  give 
them  sufficient  time  to  get  off  in  safety. 
Mc Nulla  V.  Ensch,  134  ///.  46,  24  A^  E.  Rep. 
631  ;  r  ever  sing  31  ///.  A  pp.  100. 

Where  a  person  purriiasing  a  ticket  has 
full  knowledge  that  under  a  new  schedule 
the  train  that  he  contemplates  taking  will 
not  stop  at  the  station  at  the  end  of  his 
journey,  as  it  had  been  in  the  habit  of 
doing,  but  he  enters  the  train  and  is  again 
urged  by  the  conductor  to  leave  it,  and  it 
further  appears  that  there  are  other  trains 
that  do  stop  at    the    station   which    give 

*See  also  <j«/^  129,  \9Xi\  post,  313- 
324. 

f  See  also  ante,  83. 
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ample  accommodation  at  tliat  point,  lie 
cannot  recover  for  being  carried  beyond  iiis 
station.  V'l-.vas  &^  /'.  A'.  Cn.  v.  IVhite,  4 
Tex.  A  pp.  (.Civ,  CVw.)  451,  17  S.  W.  Kep. 
419. 

251.  Coiidiictor'N  ritflit  to  rcftiHO 
to  Mtop.— Where  a  passenger  gets  on  the 
wrong  train  by  niistaice  the  carrier  is  not 
bound  to  stop  to  allow  him  to  get  off  at  iny 
but  a  regular  station  or  stopping  place. 
Columbus,  C.  &>  I.  C.  A\  Co.  v.  Powell,  40 
Ind.  37. 

In  the  absence  of  an  express  contract  to 
the  contrary,  the  holder  of  a  railroad  ticket 
is  to  be  carried  according  to  the  reasonable 
rules  and  regulations  of  the  company,  and 
the  latter  is  not  bound  to  stop  tlie  train  and 
discharge  the  passenger  at  a  station  where, 
under  such  rules,  the  train  does  not  stop. 
Plott  V.  Chicago  <S^  A^.  W.  R.  Co.,  21  Am  <S- 
Eng.  Ji.  Cits.  319,  63  IVis.  511,  23  A^.  M^. 
Rep.  412.— Quoting  Chicago  &  A.  R.  Co. 
V.  Randolph,  53  111.  510. 

Where  under  the  rules  a  train  is  not 
scheduled  to  stop  at  a  certain  station  a  con- 
ductor who  refuses  to  stop  to  discharge  a 
passenger  holding  a  ticket  therefor  acts 
properly  and  within  his  duty,  although  the 
passenger  took  the  train  by  the  direction  of 
an  agent  of  the  company  who  was  author- 
ized to  direct  passengers.  Sira  v.  Wabash 
R.  Co.,  58  Am.  &•  Eng.  R.  Cas.  538,  115  Afo. 
127,  21  S.  JV.  Rep.  905. 

If  trains  are  arranged  in  acertain  way  and 
their  time  fixed  with  regard  to  limited  stop- 
pages, a  conductor  would  never  be  safe  if  he 
were  bound  at  his  peril  to  ascertain  from 
any  mere  stranger  the  existence  of  an  agree- 
ment to  change  the  arrangement  and  stop 
at  an  unusual  place.  Atchison,  T.  &^  .S.  F. 
R.  Co.  V.  Gants,  34  Am.  &•  Eng.  R.  Cas.  290, 
38  Kan.  608,  1 7  Pac.  Rep.  54. 

252. at  flag-stations.*— When  a 

company  sells  a  ticket  to  a  flag-station,  at 
which  its  trains  do  not  stop  unless  signaled, 
or  when  there  are  on  board  passengers 
bound  for  such  station,  it  is  the  duty  of  the 
conductor  before  reaching  the  station  to 
ascertain  from  a  passenger  holding  such 
ticket  his  destination,  and  to  stop  the  train 
there  for  the  purpose  of  allowing  the  pas- 
senger to  leave  the  train.  This  rule,  under 
special  circumstances,  is  subject  to  excep- 
tions.    Chattanooga,  R.  &»  C.  R.  Co.  v.  Lyon, 


*  See  also  ante,  214. 


52  Am.  &*  Eng.R.  Cas.  307,  89  Ga.  16,  1 5  5". 
E.Rep.  24,  15  L.R.  A.  857. 

A  passenger  cannot  complain  of  a  r»'  oad 
company's  refusal  to  put  her  oil  at  a  flag- 
station  short  of  the  destination  named  in 
her  ticket,  although  she  had  been  previ- 
ously permitted  to  get  on  and  off  at  such 
station,  there  being  no  allegation  that  it  was 
ever  the  custom  of  tiie  company  to  so 
accommodate  passengers.  Matthews  v. 
Charleston  &•  S.  R.  Co.,  38  So.  Car.  429,  17  S. 
E.  Rep.  225. 

25:i.  No  ufrreeiiicnt  to  stop  iniplivU 
from  vollei'tiiig  fare.— By  the  rules  of  a 
company  a  fare  of  25  cents  was  charged  for 
any  distance  not  exceeding  eight  miles. 
Plaintiff  applied  to  the  ticket  agent  at  M. 
for  a  ticket  to  R.,  wliich  was  refused  be- 
cause R.  was  not  a  stopping  place.  She 
then  entered  the  train  and  informed  the 
conductor  that  she  wished  to  go  to  R. 
The  conductor  collected  from  plaintiff  the 
fare,  25  cents,  and  informed  her  that  the 
train  did  not  stop  at  R.,  and  that  she  could 
leave  the  train  at  W.  W.  and  R.  were  both 
within  eight  miles  of  M.  Held,  that  the 
evidence  was  insufficient  to  establish  any 
special  contract  to  carry  plaintiff  to  H. 
Wells  v.  Alabama  G.  S.  R.  Co.,  40  Am.  &^ 
Eng.  R.  Cas.  645,  67  A/iss,  24,  6  So.  Rep.  Tyj. 

254.  or   taking    up   ti<;ltet.  — 

Should  a  person  get  on  a  train,  without  the 
consent  of  the  employes  of  the  road,  noi 
accustomed  to  stop  at  the  station  to  which 
he  desired  to  go,  and  for  which  his  ticket 
called,  the  taking  up  of  his  ticket  merely, 
without  an  agreement  to  stop  at  the  desired 
station,  would  not  amount  to  an  under- 
taking by  the  company  to  put  him 
off  at  that  place.  Chicago  &*  A.  R. 
Co.  v.  Randolph,  53  ///.  510.— Quoted 
IN  Plott  V.  Chicago  &  N.  W.  R.  Co.,'21  Am. 
&  Eng.  R.  Cas.  319,63  Wis.  511.— .S/.  Louis, 
I.  M.  &^  S.  R.  Co.  v.  Atchison,  47  Ark.  74,  14 
S.  W.  Rep.  468. 

255.  SptM-ial  agroeniont  b,y  con- 
ductor to  stop.  —  Where  a  passenger 
takes  passage  upon  a  train  which,  under  the 
regulations  of  the  company,  does  not  stop 
at  the  station  his  ticket  calls  for,  the  fact 
that  the  conductor  takes  up  his  ticket  and 
expressly  agrees  to  stop  the  train  and  let 
the  passenger  off  at  the  station,  but  which 
he  fails  to  do,  will  not  make  the  company 
liable.  Ohio  &*  M.  R.  Co.  v.  Hatton,  60  Ind, 
12.— Followed  in  Pittsburgh,  C.  &  St.  L. 
R.  Co.  V.  Nuzum,  60  Ind.  533. 
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25<l.  No  rl(;lit  to  iiNk  voiiipaiiy  to 
depart   from  Hh  riilcM  or  ciiHtoiii.— 

When  a  passenger  purchases  a  ticket  he  only 
acquires  the  riyht  to  be  carried  according 
tn  the  custom  of  tiie  road.  He  has  a  riglit 
to  go  to  the  phice  for  which  his  ticket  calls 
on  any  train  tliut  usually  carries  passengers 
to  that  place.  But  he  does  not  acquire  the 
nghi  to  insist  that  the  company  shall  carry 
him  out  of  the  customary  course  of  their 
road.  It  was  his  duty,  when  he  obtained  a 
ticket,  to  inform  himself  as  to  the  usual 
mode  of  travel  on  the  road,  and,  so  far  as 
the  customary  mode  of  carrying  passengers 
is  reasonable,  he  should  conform  to  it.  C/it- 
cago  &*  A.  K.  Co.  V.  Randolph,  53  ///.  510. 
— QucriED  IN  Beauchamp  v.  International 
&  G.  N.  R.  Co.,  9  Am.  &  Eng.  R.  Cas.  307, 
56  Tex.  239. — Logan  v.  Hannibal  <&-  St.  J. 
R.  Co.,  12  Am.  Sr'  Eng.  R.  Cas.  141,  77  Mo. 
663. 

In  an  action  for  failing  to  stop  a  train  and 
let  a  passenger  off  at  a  station  for  which  he 
had  purchased  a  ticket,  where  the  evidence 
tended  to  show  that  the  defendant  ran  two 
daily  trains  that  stopped  at  the  station  for 
vvliich  the  passenger  held  the  ticket,  and 
also  ran  a  through  train  which,  by  the  rules 
(A  the  company,  was  not  allowed  to  stop  at 
such  station,  and  that  when  the  ticket  was 
taken  up  by  the  conductor  on  the  latter 
train  he  informed  the  plaintiff  that  he  must 
get  off  at  a  station  before  reaching  the  one 
for  which  he  held  a  ticket  or  go  to  the  next 
station  beyond,  and  that  the  plaintiff  volun- 
tarily went  on  to  the  station  beyond — /'c/d, 
that  it  was  error  to  instruct  the  jury  that  if 
the  plaintifl  purchased  his  ticket  for  the  sta- 
tion at  which  he  wished  to  stop  he  had  a 
right  to  enter  the  first  train  due  after  he  pur- 
chased the  ticket,  unless  he  was  informed, 
before  he  entered  the  train,  that  it  would 
not  stop  at  the  station  for  which  the  ticket 
Wiis  purchased.  Pittsburgh,  C.  6^  St.  L. 
R.  Co.  V.  Nusunt,  50  Ind.  141,  9  Am.  Ry. 
Rep.  396. 

257.  Where  by  eiistoiii  tlie  train 
Iiabitiially  stops  at  station. — The  fact 
that  one  of  such  trains  had  occasionally 
stopped  at  one  of  such  stations  would  not 
estop  the  company  from  running  the  train 
in  the  ordinary  way,  or  make  it  a  duty  to 
stop  there,  on  any  particular  occasion. 
Plott  V.  Chicago  &*  N.  IV.  R.  Co.,  21  Am. 
&^  Eng.  R.  Cas.  319,  63  IVis.  511,  23  A^.  M^. 
Rep.  412. 

If  a  person  is  not  informed  by  the  agent 


from  whom  he  purchased  a  return  ticket 
that  the  train  upon  which  the  agent  knew 
the  passenger  pro|)osed  to  return  would  not 
stop  at  that  station,  and  the  passenger  was 
misled  by  the  company's  custom  of  habit- 
ually stopping  its  trains  there  upon  being 
flagged,  such  passenger  is  entitled  to  recover 
damages.  ^SV.  Louis,  /.  Af.  &^  S.  R.  Co.  v. 
Adcocl;  40  Am.  &^  Eng.  R.  Cas.  6S2,  52  ArA: 
406,  12  .v.  M\  Rep.  874. 

Though  one  knows  that  a  certain  fast 
passenger  train,  as  a  rule,  does  not  stop  at 
the  station  of  his  residence  in  this  state,  yet 
if  there  is  a  custom  for  such  train  to  stop 
there  for  the  accommodation  of  passengers 
holding  tickets  purchased  from  connecting 
railways  in  other  stales,  he  may  avail  him- 
self of  this  custom  by  purchasing  such  a 
ticket  in  another  state  and  making  a  con- 
tract for  transportation  to  said  station  on 
said  fast  train.  Humphries  v.  Illinois  C.  R, 
Co.,  70  Miss.  453,  12  So.  Rep.  155. 

A  freight  train  was  in  the  habit  of  carry- 
ing passengers  to  a  certain  station.  Plain- 
tiff purchased  a  ticket  for  such  station,  but 
was  informed  by  the  conductor  that  that  train 
would  not  stop  at  such  station  and  advised 
to  take  passage  with  another  extra  train,  to 
which  he  applied  and  was  refused  passage, 
and  plaintifl  entered  the  first  train,  inform- 
ing the  conductor  of  the  facts,  and  was  by 
it  carried  to  the  next  station  beyond  the  one 
named  in  his  ticket.  Held,  that  the  com- 
pany was  liable.  Chicago,  R.  /.  &■>  P.  R. 
Co.  V.  /""isher,  66  ///.  152. 

258.  Passenger's  duty  to  inform 
himself  as  to  stops,  generally.*— 
It  is  the  duty  [of  a  person  about  to  take 
passiige  on  a  train  to  inform  himself  when, 
where,  and  how  he  can  go  and  stop,  accord- 
ing to  the  regulations  of  the  railway  com- 
pany;  and  if  he  makes  a  mistake,  not 
induced  by  the  company,  against  which 
ordinary  care  in  this  respect  would  have 
protected  him,  he  lias  no  remedy  against 
the  company  for  the  consequences.  Beau- 
champ  V.  International  <S^  G.  A\  R.  Co.,  9 
Am.  &>  Eng.  R.  Cas.  307,  56  Tex.  239. — 
Followed  in  Texas  &  P.  R.  Co.  v.  Lud- 
1am,  57  Fed.  Rep.  481.— TV.vrtj  <5^  P.  R.  Co. 
V.  Ludlam,  57  Fed.  Rep.  481.— Following 
Beauchamp  v.  International  &  G.  N.  R.  Co., 
56  Tex.  2^9.— Little  Rock  &^  Ft.  S.  R.  Co.  v. 

*  See  also  niite,  OO. 

Passengers  must  take  notice  of  regulations  as 
to  stoppage  of  trains  at  stations,  see  note,  44 
A.M.  &  Eng.  R.  Cas.  292. 
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Miles,  13  Am.  &•  JCnj,'.  A\  Cas.  10,  40  Arl, 
2y8,  48  Aifi.  Rep.  10.  '  rutsburgli,  C.  <.%•  Si. 
L.  H.  Co.  V.  Niisiiin,  50  /mi.  141,9  ■^''"-  ^'y- 
AV/»,  396.  0/tioir'  M.  A'.  Co.  v.  Appie^vhile, 
52  ///</.  540.  Atc/iison,  T.  &*  S.  /•'.  A'.  C'<». 
V.  Uaitts,  34  ///«,  lij-  AV/<,'.  A'.  Cas.  290,  38 
A'(i«.  608,  17  y'ur.  A't/.  54.  Lo)ian  v.  //<i«- 
«/A»/  *i>»  St.  J.  A'.  Co..  12  A//I.  <&-  A";/4'.  A'. 
CVij.  141.  77  il/o.  6O3.  /'/<;//  V.  CAiciijro  6* 
iV.  <f.  /v'.  C'c;.,  21  //«/.  <S-  /iw^'.  A'.  C'(i5.  319, 
63  lyis.  511,  23  A'.  IF.  A'l-p.  412. 

In  the  absence  of  statutory  provision  to 
ttic  contrary,  a  company  may  adopt  a  regu- 
lation tliat  a  certain  train  or  trains  of  pas- 
senger cars  running  regularly  on  its  road 
shull  not  stop  at  designated  stations  or 
places,  and  one  traveling  as  a  passenger  on 
such  road  is  bound  to  inquire  whether  the 
train  upon  which  he  takes  passage  stops  at 
the  station  or  place  to  which  he  is  going. 
Pennsylvania  Co.  v.  IVentz,  3  Am.  &•  Eng. 
R.  Cas.  478,  37  Ohio  St.  333.  Te.xas  »S-  P. 
R.  Co.  V.  Luiilam,  57  Fed.  Rep.  481. 

And  when  a  person  purchases  a  ticket,  he 
should  ascertain  before  getting  on  a  train 
whether  such  train  will  only  stop  at  the 
principal  stations  or  at  all  of  them  ;  and 
were  he  to  get  on  one  that  was  not  accus- 
tomed to  stop  at  the  station  to  which  he 
desired  logo,  and  for  which  his  ticket  called, 
he  would  not,  without  an  agreement  to  stop, 
have  any  right  to  insist  upon  the  company's 
changing  the  course  of  their  business  for 
his  accommodation,  and  to  serve  his  con- 
venience. Chicaii[o  &*  A.  R.  Co.  v.  Kan- 
dolph,  53  ///.  510. 

Persons  desiring  tickets  of  travel  are  ex- 
pected to  inform  themselves  as  to  the  train 
they  wish  to  take  and  must  take  for  their 
destination.  If  they  do  not  understand  or 
see  the  schedule  posters  or  time-tables  pro- 
vided by  the  company,  it  is  tlieir  duty  in 
law  to  inquire  and  learn  what  train  they 
should  take  to  reach  the  point  they  wish. 
And  if  a  mistake  is  made,  not  induced  by 
the  company,  against  which  ordinary  dili- 
gence as  to  inquiry  would  have  protected, 
no  redress  against  the  company  will  be  ac- 
corded. Duling  V.  Philadelphia,  IV.  &*  B. 
R.  Co.,  27  Am.  &*  Eng.  R.  Cas.  84,  66  Md. 
120.  6  At  I.  Rep.  592. 

It  is  the  duty  of  a  passenger  to  inquire 
before  embarking  on  a  train  whether  it  will 
stop  at  the  station  of  his  destination  ;  and 
if  he  does  so,  and  is  misled  by  an  agent  au- 
thorized to  speak  for  the  company,  he  has 
his  action  against  the  company  for  the  mis- 


directions, but  not  for  the  rcfu.sal  of  the 
conductor  to  stop  there  if  it  be  a  station  at 
which  the  train  is  forbidden  to  stop  by  the 
regulations  of  the  company.  ^SV.  Louis,  I.  M. 
St*  S.  R.  Co.  v.  Ati/iison,  47  ^lri\  74,  14  S. 
IV.  Rep.  468. 

25iK  l<'uiliir»  of'piiHM'iiKcr  to  iiiako 
proper  iiiqiiiry.— h  is  not  negligence  for 
the  conductor  to  refuse  to  stop  his  train  at 
a  station  forbidden  by  the  regulations  of  the 
road,  to  land  a  passenger  who  has  embarked 
on  the  train  without  attempting  to  learn 
whether  it  would  stop  there,  though  the 
conductor  has  taken  up  his  ticket.  .SV. 
Louis,  I,  At,  Sf*  S.  R.  Co.  v.  Rosenberry,  45 
Ark.  256. 

Where  a  person  who  had  purchased  a 
ticket  for  passage  to  a  certain  station,  by  his 
own  fault  or  mistake  got  upon  a  train 
which,  by  the  regulations  of  the  company, 
did  not  stop  at  that  station,  he  could  not 
recover  damages  of  the  company  for  the  re- 
fusal and  failure  of  the  conductor  to  stop 
the  train  and  let  him  off  at  said  station. 
Ohio&*  M.  R.  Co.v.  Applewhite,  52  Ind.  540. 

20U.  Fiilliiiff  Hliurt  of  Htation.*— 
Where  a  railroad  receives  a  person  as  a 
passenger  on  its  freight  train,  its  conductor 
is  guilty  of  a  bre.ich  of  duty  in  requiring 
him  to  alight  at  a  distance  from  the  station 
to  which  he  paid  his  fare.  Adams  v.  Mis- 
souri Pac.  R.  Co.,  \\  Am.  &•  Eng.  R.  Cas. 
105,  100  Mo.  555,  12  S.  W.  Rep.  637,  13  S. 
IV.  Rep.  509.— QuoTiNO  Winkler  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.,  21  Mo.  App.  106. 

Where  a  passenger  attempts  to  alight 
from  a  freight  train  at  a  point  where  such 
train  is  stopped  short  of  the  station,  and  is 
told  by  a  brakeman  to  remain  aboard,  since 
the  train  would  be  moved  further  down,  and 
upon  its  failure  to  stop  again  was  told  and 
assisted  by  the  brakeman  to  get  off  and  was 
injured  in  so  doing,  the  company  is  not  re- 
lieved from  liability  by  any  custom  that 
passengers  on  freight  trains  shall  leave 
them  at  the  place  where  they  stop,  or  by  the 
fact  that  had  it  not  been  for  the  invitation  to 
remain  aboard  in  the  first  instance  its  con- 
tract would  have  been  completed  when  the 
passenger  was  allowed  oppf)rtunity  to  get 
off.  Eddy  v.  Wallace,  52  Am.  &*  Eng.  R. 
Cas.  265,  49  Fed.  Rep.  801,  4  U.  S.  App. 
264.  I  C.   C.  A.  435.— Distinguished  in 

*  See  also  post,  410,  411. 

Carrying  passenger  beyond  station  and  put- 
ting him  oil  at  a  coal- chute,  where  he  is  injured, 
see  s^  Am.  &  Eng.  R.  Cas.  372,  aistr. 
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Poulin  V.  Canadian  Pac.  R.  Co.,  52  Am.  & 
EiiR.  K.  Cas.  188.  52  Fed.  Rep.  197,  6  U.  S. 
A  pp.  298,  3  C.  C.  A.  23. 

201.  OverHlioutliitf  Htntioii,  {(c»(^>*- 
ftlly.*— (I)  Jiule  stateil.—  Munmw^  a  train  a 
little  beyond  the  station  hifoie  stopping 
still  is  not  negligence  per  se ;  nor  is  the 
delay  thereupon  for  a  period  necessary  to 
reverse  the  motion  so  as  to  back  it  to  the 
usual  slopping  plate.  Ta/ifr  v.  Dilauuire, 
L.  &*  IV.  /'.  Co.,  71  N.  V.  489;  affirming  4 
Hun  765. 

Where  a  company  carries  a  passenger  be- 
yond and  away  from  all  its  usual  stopping 
places  to  a  place  where  there  arc  no  accom- 
modations for  alighting,  and  the  company 
knows  there  is  special  risk  and  hazard, 
owing  to  the  switching  of  the  engine,  it  is 
its  duly  to  use  every  precaution  for  the 
protection  of  the  passenger  against  danger 
from  the  passing  engine;  and  wliether  it  did 
sf)  or  not  is  a  proper  question  of  fact  for  the 
jury.  Franklin  v.  Southern  Cal.  Motor 
Koad  Co.,  85  Cal.  63,  24  Pac.  Kep.  723. 

In  such  case  it  is  a  question  of  fact  for 
the  jury  to  determine  whether  the  passen- 
ger, with  the  knowledge  she  possessed  as  to 
the  i)eril  of  the  place,  and  with  the  presump- 
tion she  was  entitled  to  indulge  in  as  to  the 
degree  of  care  which  the  employes  of  de- 
fendant would  exercise  for  her  protection, 
was  herself  guilty  of  negligence  wliicli  proxi- 
mately contributed  to  her  injury.  Franklin 
v.  Southern  Cal.  Motor  Koad  Co.,  85  Cal. 
63,  24  Pac.  Kep.  723. 

Negligence  is  not  absolute,  but  is  relative 
to  circumstances  surrounding  the  case,  and 
always  relates  to  some  circumstance  of  time, 
l)lace, and  person.  Coiitriljutory  negligence 
is  generally  an  inference  from  facts  and  cir- 
cumstances which  it  is  the  province  of  the 
jury  to  find. — Franklin  v.  Southern  Cal. 
Motor  Koad  Co.,  85   Cal.  63,  24  Pac.  Kep. 

723. 

The  fact  that  the  engineer  was  umible  10 
stop  the  train  at  a  place  where  passengers 
were  in  the  habit  of  alighting,  through  the 

*  See  also  post,  4 1 3,  4 1 3. 

Carrying  passenger  beyond  his  station.  Lia- 
bility of  company  (or  injury  caused  by  walking 
back,  see  27  Am.  &  Eng.  R.  Cas.  147,  abstr. 

Carriage  of  passenger  beyond  destination,  see 
notes,  13  Am.  &  Eng.  R.  Cas.  52;  18  Id.  259, 
263;  7  L.  R.  A.  113;  52  Am.  &  Enc;.  R.  Gas. 
314,  abstr. 

Carrying  passenger  beyond  station.  Injuries 
by  alighting  from  moving  train.  Contributory 
negligence,  see  note,  47  Am.  &  Eng.  R.  Cas.  572. 


failure  of  the  air-brakes  to  work  properly, 
is  not  evidence  of  negligence,  where  the  de- 
fect in  the  brakes  is  unexplained  and  is 
fairly  attributable  to  mere  accident,  and  all 
other  reasonable  ctlorts  were  marie  to  stop 
the  train.  Porter  v.  Chicago  &*  IV.  M.  K, 
Co.,  80  Mich.  156,  44  A'.  IV.  Kep.  1054. 

It  is  not  negligence  on  the  part  of  a  con- 
ductor of  a  freight  train  which  is  carrying 
passengers  also  to  run  it  beyond  the  i)lat- 
form  to  allow  another  train  to  pass,  when  it 
is  the  custom  to  operate  the  freight  train  in 
that  way.  Hemmingtvay  v.  Chicago,  M.  <S^ 
St.  P.  K.  Co.,  28  /ini.  <S-  Fng.  K.  Cas.  216. 
67  IVis.  668,  31  A'.  IV.  Kep'.  268.— Qudi  KU 
IN  Dowd  V.  Chicago,  M.  &  St.  P.  R.  Co.,  84 
Wis.  105. 

(2)  Illustrations.— A  passenger  traveling 
on  a  train  by  arrangement  with  the  con- 
ductor and  being  carried  several  miles 
beyond  her  destination,  cannot  recover 
damages  on  that  account,  when  it  appears 
that  she  knew  the  rules  of  the  railroad  com- 
pany forbade  the  trair,  to  stop  at  that  point, 
and  that  the  regular  agent  had  refused  her 
a  ticket  for  that  reason.  Alabama  G.  S.  K. 
Co.  V.  Carmichael,  44  Am.  6^  Fng.  K.  Cas. 
286,  c)o  Ala.  19.8  So.  Kep.  87.— Ai'PI.Ving 
Wells  V.  Alabama  G.  S.  R.  Co.,  67  Miss. 
24,6  So.  Rep.  737.— Rkviewei)  in  Manning 
V.  Louisville  &  N.  R.Co.,  95  Ala.  392. 

A  passenger  was  aroused  from  sleep  at 
night  and  was  told  that  his  station  was 
reached  ;  both  the  conductor  and  brakeman 
urged  him  to  hurry  and  get  off.  As  he  did 
so  he  fell  and  was  injured,  caused  by  the 
train  having  passed  the  platform.  I/cld 
that  the  company  was  liable  for  the  injury 
received.  St.  Louis,  I.  M.  G^  S.  K.  Co.  v. 
Cantrell,  8  //;;/.  6^  Fng.  K.  Cas.  198,  37  j-lrk. 
519,  40  Am.  Kep.  105.— QuoTKU  IN  Little 
Rock  &  Ft.    S.  R.  Co.  V.  Atkins,  46  Ark. 

423- 

T.  went  aboard  the  cars  and  paid  fare  to 
Boguichitto.  The  train  did  not  stop,  but 
ran  past  two  miles  to  a  water-tank.  T.  de- 
manded that  the  train  should  return.  The 
conductor  was  courteous  and  polite,  and 
submitted  the  option  to  T.  to  leave  the 
train  at  the  tank  or  ride  to  the  next  station 
and  return  to  Boguichitto  free  of  charge. 
T.  accepted  the  latter  alternative.  Held, 
that  this  was  a  compulsory  choice.  The 
train  upon  which  he  returned  ran  beyond 
the  station  and  landed  him  about  150  yards 
beyond,  and  he  voluntarily  jumped  off 
without  injury.    Cn  the  trial  the  counsel 
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for  defendants  demurred  to  the  testimony, 
and  the  court  sustained  the  demurrer. 
//M,  that  this  was  error.  Tlwtnpson  v. 
New  Orleans,  J.  &^  G.  N.  R.  Co.,  50  Miss. 
315.— Distinguishing  Heirn  v.  M'Cau- 
ghan,  32  Mias.  17;  New  Orleans,  J,  &  G. 
N.  R.  Co.  V.  liurst,  36  Miss.  660  ;  Mobile  & 
O.  R.  Co.  V.  McArthur,  43  Miss.  180;  Mem- 
phis &  C.  R.  Co.  V.  Whitfield,  44  Miss.  466. 
R11..IEWING  Southern  R.  Co.  v.  Kcndrick, 
40  Miss.  374. 

When  a  passenger  on  a  dummy  line  is 
carried  past  the  street  crossing  which  was 
his  destination  and  ordinary  stopping  place 
to  the  next  crossing,  where  the  train  came 
to  a  full  stop,  and  no  notice  was  given  him 
of  an  intention  to  back  the  train,  it  is 
proper  to  submit  to  the  jury  whether  this 
was  an  implied  invitation  by  those  in  charge 
of  the  train  for  him  to  get  off  at  that  point. 
Gadsden  (3»  A.  U.  R.  Co.  v.  Causler,  58  Am. 
&*  Eng.  K.  Cas.  258,  97  Ala.  235,  iz  So.  Rep. 

439- 

(3) English    cases. — A    company    is 

not  guilty  of  negligence  in  backing  a  trrJn 
at  a  station  for  the  purpose  of  bringing  che 
carriages  alongside  the  platform  very 
shortly  after  the  name  of  the  station  had 
been  called  out  and  the  train  stopped,  and 
is  not  liable  to  a  passenger  about  to  alight 
who  was  thrown  down  and  injured  in  con- 
sequence of  the  backing  of  the  train. 
Ltnvis  V.  London,  C.  &»  D.  R.  Co.,  43  Z.  J. 
Q.  B.  8,  L.  R.  9  Q.  B.  66,  22  W.  R.  153,  29 
L.  T.  397. 

Wiiere  a  train  overshot  a  station  platform 
ill  the  daytime,  a  i"^  a  porter  called  out 
several  times  the  1  1.  le  of  tlie  station  and 
let  out  some  passengers,  and  a  reasonable 
time  for  backing  the  train  up  to  the  plat- 
form liad  elapsed,  and  there  was  at  hand  no 
servant  wlioni  a  passenger  could  request  to 
have  the  train  backed,  and  he,  while  cau- 
tiously alighting,  fell  and  was  injured,  there 
was  evidence  of  negligence  on  the  part 
of  the  company.  Nicholls  v.  Great  Southern 
<S^   W.   R.   Co.,  7  Jr.  C.  L.  40,  21    W.  R. 

387. 

A  company  is  liable  for  injuries  to  a  pas- 
senger who,  in  the  dark,  after  the  name  of 
the  station  had  been  called  and  the  train 
stopped,  seeing  passengers  alight  attempts 
to  get  off  but,  the  carriage  having  overshot 
the  platform,  falls  to  the  embankment  and 
is  hurt.  Weller  v.  London,  B.  &>  S.  C.  R. 
Co.,  L.  R.  9  C.  P.  \?d,  43  L.  J.  C.P.  137,  22 
W.  R.  302,  29  L.  T.  888. 


202.  Bight  to  be  carried  back  to 
station. — If  a  passenger,  put  off  a  train 
on  a  dark  night  beyond  the  station,  was  not 
aware  that  he  had  been  carried  beyond  his 
station,  his  failure  to  demand  that  he  be 
taken  back  to  his  station  is  not  a  waiver  of 
his  rights,  and  does  not  disciiarge  the  rail- 
road's obligation  to  put  him  off  at  the 
proper  place.  Winkler  v.  St.  Louis,  /.  M. 
&*  S.  R.  Co.,  21  Mo.  App.  99. 

If  the  passenger,  in  such  a  case,  was  ap- 
prise c'  of  the  place  where  he  was  asked  to 
get  off.  and  of  the  existence  of  the  trestle 
between  that  place  and  the  station,  his  fail- 
ure to  object  would  be  a  waiver  of  his  right 
to  be  carried  back.  Winkler  v.  St.  Louis, 
I.  M.  &*  S.  R.  Co.,  21  Mo.  App.  99.— Dis- 
tinguishing Trigg  V.  St.  Louis,  K.  C.  & 
N.  R.  Co.,  74  Mo.  147. 

203.  Carrier'8  liability  when  pas- 
senger is  put  off  beyond  station.— 
(I)  When  liable. — The  contract  of  the  car- 
rier is  to  safely  carry  passengers  to  the  plat- 
form of  the  depot  at  their  station  ;  and  the 
company  is  liable  in  damages  for  carrying  a 
female  passenger  past  her  station  and  then 
inducing  her  to  leave  the  train  on  a  dark 
and  stormy  night,  among  various  railroad 
tracks,  cars,  engines,  and  ditches.  Warden 
V.  Missouri  Pa\  R.  Co.,  35  Mo.  App.  631. 

A  passenger  who  has  been  carried  beyond 
the  station  platform  has  a  right  to  rely  on 
the  assistance  offered  by  the  conductor  and 
bt-akeman  to  aid  her  in  getting  off  the  train, 
and  if,  by  reason  of  the  flustered  state  of 
her  mind  and  the  fear  of  being  carried  be- 
yond her  destination,  she  does  not  notice 
the  distancetf  the  car-step  from  the  ground, 
and  they  fail  to  assist  her  from  the  car  with- 
out injury,  it  is  the  fault  of  the  carrier. 
Foss  V.  Boston  &*  M.  R.  Co.,  {N.  H.)  47  Am. 
&'  Eng.  R.  Cas.  566,  21  Atl.  Rep.  222. 

Where  a  woman,  accompanied  by  two 
small  children,  is  carried  past  her  station, 
which  is  also  her  home,  and  where  she  is 
not  fully  informed  as  to  the  difficulty  of  get- 
ting back  to  the  station,  she  is  not  barred 
from  recovering  damages  because  she  in- 
sists on  being  put  off,  rather  than  be  carried 
on  to  the  next  station  and  be  left  in  a  city 
where  she  is  unacquainted,  and  in  the  night- 
time, without  money.  Galveston,  H.  <S"  H. 
R.  Co.  v.  Crispi,  73  Tex.  236,  11  5.  W.  Rep. 
187. 

Where  a  female  passenger  sues  for  being 
carried  past  her  station  in  the  night-time, 
and  being  put  off,  alone  and  unprotected,  at 
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a  considerable  distance  beyond  the  station 
on  the  prairie,  it  cannot  be  said  that  she  was 
guilty  of  contributory  negligence  in  not 
getting  off  at  he.  station,  where  the  proofs 
show  that  the  train  stopped,  but  where  her 
evidence  is  uncontradicted  that  the  name  of 
the  station  was  not  called  ;  and  even  if  she 
was,  it  was  not  the  proximate  cause  of  the 
injury  complained  of,  which  consisted  in 
putting  her  off  at  a  lonely  place,  unpro- 
tected, and  for  refusing  to  back  the  train  to 
the  station  as  she  requested.  Texas  &*  P. 
Ji.  Co.  V.  Pollard,  2  Tex.  App.  (Civ.  Cas.) 
424. 

(2)  When  tiot  liable. — In  an  action  for 
carrying  a  passenger  some  distance  beyond 
the  station  and  then  putting  her  off,  it  is 
proper  to  charge  that  there  can  be  no  re- 
covery if  she  got  off  without  objection  and 
without  requesting  that  the  train  be  run 
back  to  the  depot.  Gulf,  C.  &•  S.  F.  R.  Co. 
V.  Head,  4  Tex.  App.  (Civ.  Cas.)  313,  15  S. 
W.  Hep.  504. 

A  passenger  is  not  entitled  to  recover  for 
being  carried  past  his  station,  where  it  ap- 
pears that  he  got  on  a  train  to  go  to  a  sta- 
tion that  he  knew  was  a  flag-station,  where 
trains  stopped  only  on  being  signaled,  or 
upon  notice  by  passengers  to  the  conductor, 
and  he  failed  to  give  any  notice  until  he 
was  two  miles  past  the  station,  when  the 
conductor  gave  him  his  choice  to  be  put  off 
there  or  be  carried  on  to  the  next  station, 
four  miles  further,  and  at  his  choice  was 
put  off  about  sundown,  walking  back  with- 
out any  ill  effects ;  that  he  was  an  able- 
bodied  man  and  the  weather  good.  Gulf, 
C.  &*  S.  F.  R.  Co.  V.  Ryan,  4  Tex.  App.  (Civ. 
Cas.)  529,  18  5.   IV.  Rep.  866. 

A  passenger  was  carried  beyond  her  point 
of  destination.  The  train  was  stopped  and 
the  conductor  proposed  backing  to  the 
platform,  but  the  passenger  declined,  and 
stated  that  she  preferred  getting  off  at  the 
place  where  t'  ,  train  then  was.  She  was 
assisted  from  the  train,  and  while  alighting 
was  injured.  In  a  suit  for  dRmages~-/t eld, 
that  by  so  doing  she  changed  the  ;ha.acter 
and  extent  of  the  obligation  upon  the  car- 
rier. There  being  evidence  of  such  change, 
it  was  proper  to  instruct  the  jury  to  find  for 
the  defendant,  "if  you  find  from  tha  evi- 
dence that  after  having  carried  plaintiil  past 
the  platform  the  conductor  stopped  the 
train  and  offered  to  carry  her  back  to  the 
platform,  and  that  plaintiff  thereupon  re- 
quested to  be  allowed  to  get  off  where  she 


did  get  off,  and  that  the  conductor  used 
ordinary  care  in  assisting  her  to  get  off," 
Conwill  v.  Gulf,  C.  &>  S.  F.  R.  Co.,  85  Tex. 
96,  19  S.  IV.  Rep.  1017. 

204.  ExciiHe  fur  oversliootiiif;  sta- 
tion.'*'— Where  the  evidence  shows  that  the 
officers  in  charge  of  a  train  made  every 
effort  to  stop  at  a  station  and  failed,  owing 
to  imperfect  communication  with  the  engi- 
neer, an  action  will  not  lie  by  a  passenger 
whose  destination  was  the  station  in  ques- 
tion and  who  was  forced  by  reason  of  the 
non-stopping  of  the  train  to  walk  back  one 
half  a  mile.  Louisville  &^  N.  R.  Co.  v. 
Dancy,  (Ala.)  1 1  So.  Rep.  796. 

In  an  action  under  How.  Mich.  St.  §3324, 
inflicting  a  penalty  for  carrying  a  passenger 
past  a  regular  station,  it  appeared  that  the 
snow  was  drifted  badly  near  the  station,  that 
a  freight  train  was  following  closely,  that  it 
was  night,  and  that  the  engineer  and  con- 
ductor, exercising  tlieir  honest  judgment, 
thought  it  safer  and  better  to  stop  about 
three  fourtlis  of  a  mile  beyond  the  depot, 
where  there  was  no  danger  of  being  stalled. 
//eld,  that  under  the  circumstances  there 
was  a  "legal  or  just  excuse "  for  failing  to 
stop  at  the  station  within  the  provisions  of 
the  statute  relieving  the  company  from  lia- 
bility where  such  an  excuse  is  sliown.  Reed 
\.Dtduth,S.  S.  &^  A.  R.  Co.,  (Mich.)  58  Am. 
6-  Eftg.  R.  Cas.  77,  59  N.  IV.  Rep.  144. 

h.  At   Stations  Before   Boarding  or  After 
Alighting.! 

205.  Geiierally.J— (I)  Statement  of 
rule. — It  is  the  legal  duty  of  carriers  of  pas- 
sengers to  provide  platform  and  other  ac- 
commodations for  passengers  who  desire  to 
take  their  trains  at  stations  where  passen- 
gers are  usually  taken  on  or  put  out,  and  to 
furnish  safe  and   proper  means  of  ingress 

•  See  also  ante,  22f>. 

fSee  also  post,  441-450;  and  Stations 
AND  Depots,  58-145. 

X  Dutirs  and  liabilities  to  passengers  in  and 
about  stations,  see  note,  i  L.  R.  A.  157;  58  Am. 
&  E.NG.  R.  Cas.  182,  abslr. 

Duty  of  keeping  station  safe  for  passengers, 
see  note,  23  Am.  &  Eng.  R.  Cas.  517. 

Liability  for  defects  in  stations  and  grounds, 
see  27  Am.  &  Enc.  R.  Cas.  130,  abslr. 

Liability  for  injuries  caused  by  defective  sta- 
tion appointments,  see  notes,  30  Am.  &  Eng.  R. 
Cas.  171;  27  /'/•  130. 

When  passenger  may  recover  for  injuries  re- 
ceived by  cars  which  projected  over  platform 
striking  him,  see  33  Am.  &  Eng.  R.  Cas.  510, 
abslf. 
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and  egress  to  and  from  trains,  platforms, 
station  approaches,  etc.  Moses  v.  Louisville, 
N.  O.  (S-  T.  R.  Co.,  30  Am.  &'  Eng.  R.  Cas. 
556,  39  La.  Ann.  649,  2  So.  Rep.  567. 

They  must  provide  reasonable  accommo- 
dations at  their  stations  for  passengers  who 
have  occasion  to  travel  on  tlicir  roads  and 
keep  in  a  safe  condition  all  portions  of  their 
platforms  to  which  the  public  do  or  would 
naturally  resort,  as  well  as  all  portions  of 
their  station  grounds  reasonably  near  to  the 
platforms,  where  those  who  have  purchased 
tickets  with  a  view  to  take  passage  on  their 
cars  would  naturally  or  ordinarily  go. 
Stewart  v.  International  &•  G.  N.  R.  Co. ,  2 
Am.  (S-»  Eng.  R.  Cas.  497,  53  Tex.  289. 

The  company  must  so  arrange  its  station 
or  depot  that  a  passenger  who  gets  off  at 
the  depot  or  place  to  alight  may  get  off  the 
car  without  danger ;  and  it  is  also  its  duty 
to  furnish  such  a  way  of  exit  from  the 
depot  over  its  right  of  way  that  the  passen- 
ger may  go  away  from  the  place  at  which  he 
is  invited  to  get  on  and  off,  without  danger 
to  life  or  limb ;  but  it  is  not  its  duty  to  see 
him  safe  and  secure  in  his  exit  from  the 
track,  and  over  its  right  of  way.  The  car- 
rier is  not  bound  to  insure  him  a  safe  exit 
from  the  depot,  but  to  insure  only  a  safe 
way  for  him  to  use  for  an  exit.  Central  R. 
Co.  V.  Thompson,  76  Ga.  770. 

Carriers  must  at  all  times  so  adjust  their 
business  as  to  make  it  safe  for  passen- 
gers (including  those  who  are  partially  dis- 
abled in  sight,  hearing,  limbs,  or  physical 
strength),  on  the  arrival  and  stoppage  of  a 
train,  to  pass  between  it  and  the  depot; 
and  when,  from  any  unforeseen  contingency, 
it  is  not  safe,  it  is  the  duty  of  the  em- 
ployes to  know  it  and  to  take  proper  pre- 
cautions to  prevent  the  passengers  from 
exposing  themselves  to  danger.  The  pas- 
sengers have  a  right  to  assume  that  it  is  safe 
for  them  to  so  pass  until  notified  to  the 
contrary  and  to  act  accordingly.  Gonzales 
v.  New  York  &•  H.  R.  Co.,  39  //ow.  Pr. 
(N.  V.)  407. 

(2)  Illustrations. — If  a  company  negli- 
gently injures  passengers  who  remain  about 
the  station  after  they  have  had  a  reasonable 
time  to  depart  after  leaving  the  train,  and 
after  its  liability  as  a  carrier  has  ceased,  it 
will  be  liable.  Imhoff  v.  Chicago  Cr-  i\i.  R. 
Co.,  Ti   Wis.  681. 

Where  a  railroad  company  uses  a  wharf 
and  by  its  notices  directs  passengers  to  use 
it  in  transferring  from  a  train  to  a  boat,  so 


that  the  wharf  becomes  necessary  to  the 
proper  operation  of  the  road,  the  railroad 
must  exercise  the  same  degree  of  care  in 
making  the  wharf  safe  as  is  required  of  car- 
riers of  passengers,  though  it  allows  passen- 
gei  s  to  disembark  at  its  depot  some  distance 
away  from  the  boat.  Knight  v.  Portland, 
S.  <S-  P.  R.  Co.,  56  Ale.  234. 

A  passenger  started  to  leave  the  depot 
platform  at  a  place  not  intended  for  that 
purpose,  with  a  view  of  crossing  the  track 
at  a  point  where  she  had  no  right  to  cross 
it.  Wliile  still  on  the  platform  she  received 
an  injury  caused  by  the  negligence  of  de- 
fendant's servants.  Held,  that  the  company 
was  liable  ;  that  when  it  provides  a  platform 
at  its  station  in  such  a  manner  as  to  invite 
passengers  to  walk  over  it  while  waiting  for 
trains,  or  while  preparing  to  leave  the  sta- 
tion, it  is  bound  to  exercise  due  care  to- 
wards such  passengers  while  upon  tlie  plat- 
form. A'ee/e  v.  Boston  <S«»  A.  R.  Co.,  27  Am. 
&^  Eng.  R.  Cas.  137,  142  Mass.  2^1,  7  A.  E. 
Rep.  874. 

Where  mail  bags  are  customarily  thrown 
from  the  car  upon  the  platform  over  which 
passengers  are  expected  to  pass,  it  is  its 
duty  to  guard  against  accidents  caused  by 
passengers  stumbling  over  such  bags  in  the 
dark  even  tliough  the  bags  are  thrown  out 
by  postal  clerks  in  the  service  of  the  post- 
office  department.  Sargent  v.  St.  Louis  &* 
S.  F.  R.  Co.,  11^  Mo.  348,  21  S.  W.  Rep.  823. 
— Quoting  Carpenter  v.  Boston  &  A.  R. 
Co.,  97  N.  Y.  494;  Snow  v.  Fitchbiirg  R. 
Co.,  136  Mass.  552.  Reviewing  Muster  7'. 
Chicago,  M.  &  St.  P.  R.  Co.,  61  Wis.  326. 

A  passenger,  aged  sixty-seven  years  and 
in  good  health,  was  directed  by  the  con- 
ductor to  get  off  defendant's  train,  a  freight 
carrying  passengers,  before  reaching  his 
station.  His  duties  requiring  haste,  he 
started  along  the  train  on  the  roadbed, 
which  was  fenced  with  barb-wire,  and  soon 
came  to  a  bridge,  to  get  over  which  he  had 
to  mount  a  flat  car,  as  did  also  another  pas- 
senger. Reaching  the  front  of  the  car  and 
being  fearful  lest  the  train  might  start,  he, 
having  first  examined  the  ground,  jumped 
from  the  coupling  outward  with  one  hand 
on  the  flat  car  in  front,  and  in  landing  broke 
both  bones  of  his  leg.  Held,  that  the  lacts 
did  not  constitute  a  cause  of  action  against 
the  defendant.  Adams  v.  Missouri  Pac.  R, 
Co.,  41  Am.  Sf  Eng.  R.  Cas.  105,  100  Mo.  555, 
\2  S.W.  Rep.  637,  13  S.  IV.  Rep.  509. 

It  is  a  question  (or  the  jury  whether  a 
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company  has  taken  proper  precautions  to 
regulate  the  movements  of  a  crowd  of  ex- 
cursionists at  its  station,  owing  to  the  pres- 
sure of  which  a  passenger  is  thrust  off  the 
platform  and  hurt.  Hogan  v.  South  Eastern 
R.  Co..  28  L.  T.271. 

266.  Degree  of  care  required  of 
carrier.* — A  carrier  of  passengers  is  held 
to  the  highest  degree  of  care  as  to  the  con- 
dition of  its  engines,  cars,  roadway,  bridges, 
and  other  appliances,  because  negligence  as 
to  them  involves  extreme  peril ;  but  the 
rule  ceases  with  the  risk  of  it.  Therefore 
a  passenger's  detention  at  a  station,  or  his 
exit  to  his  train,  is  not  attended  with  the 
hazards  pertaining  to  the  journey,  and  the 
duty  is  lessened  to  that  of  a  reasonable  care 
in  the  protection  of  the  passenger.  Taylor 
V.  Pennsylvania  Co.,  50  Fed.  Rep.  755. 

It  is  the  duty  of  a  company  to  provide  for 
a  passenger  a  safe  passage  to  the  train  he 
desires  to  take,  and  to  take  reasonable  care 
that  he  shall  not  while  on  its  premises  be 
exposed  to  any  unnecessary  danger,  or  to 
one  of  which  it  is  aware.  It  is  bound  to 
exercise  the  utmost  vigilance,  not  only  in 
guarding  its  passengers  against  careless  in- 
terference by  others,  but  even  against  vio- 
lence ;  and  if,  in  consequence  of  its  neglect- 
ing this  duty,  a  passenger  receives  injury, 
which,  in  view  of  all  the  circumstances, 
might  have  been  reasonably  anticipated,  it 
is  liable.  In  such  cases,  however,  scienter 
is  the  gist  of  the  action.  Carpenter  v.  Bos- 
ton &*  A.  R.  Co.,  21  Avt.  &•'  Eng.  R.  Cas. 
331,  97  A'.  Y.  494,  49  Ant.  Rep.  540. — FOL- 
LOWING Stewart  v.  Brooklyn  &  C.  T.  R. 
Co.,  90  N.  Y.  588;  Flint  v.  Norwich  &  N. 
Y.  Transp.  Co.,  34  Conn.  554. 

After  a  passenger  leaves  the  train  and  is 
still  on  the  company's  grounds,  the  com- 
pany is  only  bound  to  exercise  ordinary  care 
to  prevent  an  injury.  So  where  a  passen- 
ger was  injured  by  stepping  on  shingles  on 
the  station  grounds  it  was  error  to  charge 
th*^  jury  that  the  company  "was  bound  to 
take  every  possible  precaution  against  in- 
jury to  plaintiff,  and  was  liable  if  human 
foresight  could  have  prevented  "the  injury. 
M or  eland  v.  Boston  &>  P.  R.  Co.,  141  Mass. 
31,  6  A^.  E.  Rep.  225.— Distinguished  in 
Dodge  V.  Boston  &  B.  Steamship  Co.,  37 
Am.  &  Eng.  R.  Cas.  67,  148  Mass.  207,  19 
N.  E.  Rep.  373,  2  L.  R.  A.  83. 

*See  also  ante,  137-100,  162-164, 
180;  post,  288,  348,  417;  and  Stations 
AND  Depots,  61,  78,  Ol . 


A  great  many  trains  passing  a  particular 
station  every  day  make  the  approach  to  and 
departure  from  that  station  very  dangerous, 
and  the  diligence  and  care  of  the  company 
in  protecting  its  passengers  in  coming  and 
going  must  be  proportionate  to  the  risk 
incurred  by  them,  and  such  danger  also  re- 
quires of  the  passenger  cautious  circum- 
spection, proportioned  to  such  risk.  Wal- 
lace \.  Wilmington  &^  N.  R.  Co.,  {Del.)  18 
Atl.  Rep.  818. 

A  passenger  being  on  the  company's 
track  under  circumstances  which  did  not 
create  any  duty  on  its  part  towards  him,  the 
fact  that  the  company  was  guilty  of  negli- 
gence short  of  wilful,  was  irrelevant.  Henry 
V.  St.  Louis,  K.  C.  &>  N.  R.  Co.,  12  Am.  &> 
Eng.  R.  Cas.  1 36,  76  Mo.  288,  43  Am.  Rep, 
762. 

The  duty  imposed  upon  the  company 
toward  a  passenger  who,  while  on  a  con- 
tinuous journey,  in  going  to  and  return- 
ing from  the  eating  stations  provided  by 
the  company  for  the  accommodation  of  pas- 
sengers, as  to  safety  in  alighting,  is  the  same 
as  that  owing  to  ordinary  passengers  at  the 
stations  of  their  destinations.  Atchison,  T. 
&'  S.  F.  R.  Co.  V.  Shean,  58  Am.  &>  Eng.  R. 
Cas.  360,  18  Colo.  368,  33  Pac.  Rep.  108. 

267.  Proximate  cause.*— A  passen- 
ger who  was  told  by  a  brakeman  to  change 
cars  at  a  way-station  entered  another  car, 
but  was  told  by  one  of  the  company's  ser- 
vants there  that  he  could  not  remain  inside 
the  car  as  the  train  was  not  ready.  The 
passenger  after  remaining  a  short  time  on 
the  platform  of  the  car  alighted,  and  while 
standing  on  a  track  near  that  on  which  the 
car  was,  was  injured  by  another  train. 
Held,  that  his  expulsion  from  the  car  was 
not  the  proximate  cause  of  the  injury. 
Henry  v.  St.  Louis,  A".  C.  <S~»  N.  R.  Co.,  12 
Am.  &^  Eng.  R.  Cas.  136,  76  Mo.  288,  43 
Am.  Rep.  762.— DISTINGUISHED  IN  Ala- 
bama G.  S.  R.  Co.  v.  Arnold,  30  Am.  & 
Eng.  R.  Cas.  546,  80  Ala.  600.  Quoted  in 
Hudson  7'.  Wabash  &  W.  R.  Co.,  32  Mo. 
App.  667. 

Where  a  passenger  is  put  off  in  the  dark 
beyond  the  station  and  is  injured  in  the 
station  grounds  while  trying  to  find  his 
way  back  to  the  station,  the  injury  received 
is  not  a  remote  consequence  of  the  wrong 
done  by  the  railroad  in  carrying  him  beyond 


•See    also  ante,  128;  post,   344,  416, 
482. 
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the  station  and  putting  him  off  at  a  point 
beyond  where  he  was  entitled  to  get  off. 

Winkler  v.  St.  Louis,  I.  M.  &>  S.  A'.  Co.,  21 
A/o.  App.  99. 

2U8.  Defective  platforms  gener- 
ally.*— It  is  the  duty  of  a  company,  with- 
out an  order  from  the  railroad  commission, 
to  provide  platforms,  or  suitable  substitutes 
therefor,  at  stopping  places  where  it  is  ac- 
customed to  receive  and  discharge  passen- 
gers, and  to  furnish  proper  lights  when 
trains  arrive  or  depart  in  the  night;  and  the 
neglect  of  this  duty  is  negligence.  Ensley 
K.  Co.  V.  Cheivning,  50  Am.  &*  Eng.  R.  Cas, 
46,  93  A/a.  24,  9  So.  Rep.  458. 

^Vhere  a  company  allows  a  hole  to  remain 
in  i  ts  platform  until  a  passenger  steps  in  it  and 
is  injured,  it  is  error  to  charge  the  jury  that 
liie  company  was  not  liable  "  unless  it  fail 
to  use  ordinary  care  after  being  aware  of 
plaintiff's  danger."  The  negligence  in 
allowing  the  hole  to  remain  was  the 
proximate  cause  of  the  accident,  whether 
that  was  before  or  after  the  danger  to  plain- 
tiff was  known.    Louisville  &*  N.  R.  Co.  v. 

IVol/e.  80  A>.  82. 

Plaintiff,  a  passenger,  in  attempting  to 
step  from  the  car  to  the  station  platform, 
missed  the  platform,  fell  between  it  and  the 
car,  and  was  injured.  The  distance  between 
the  platform  and  the  car  was  eleven  inches. 
The  lower  step  of  the  car  was  eight  inches 
below  the  top  of  the  platform,  and  one  foot 
seven  inches  distant  therefrom.  The  second 
step  was  about  four  inches  below  the  plat- 
form and  two  feet  two  inches  therefrom. 
Plaintiff  stepped  from  the  second  step  with- 
out having  hold  of  the  iron  railing  on  either 
side,  and  without  looking  to  see  the  station 
platform.  The  platform  had  been  used  for 
many  years,  and  prior  to  the  accident  no 
one  had  been  injured  or  had  suffered  any 
inconvenience.  It  did  not  appear  but  that 
the  platform  was  constructed  in  the  ordi- 
nary way,  or  that  the  space  between  it  and 
the  car  was  more  than  was  requisite,  and 
there  was  no  complaint  that  the  platform 
was  out  of  order.  Heltl,  that  the  facts  did 
not  justify  a  verdict  for  plaintiff.  Lafflin  v. 
Buffalo  &•  S.  W.  R.  Co.,  30  Am.  &■»  Eng.  R. 
Cas.  596,  106  A^.  Y.  136,  7  Cent.  Rep.  793.  12 
A^.  E.  Rep.  599, 8  ^V.  Y.  S.  R.  596 ;  reversing 
36  Hun  638,  ;«^/«.— Reviewing  Dougan  v. 

•See  aIso<i»/^,  180;  Stations  and  Depots, 
76-88. 

Liability  for  injuries  to  passengers  caused  by 
defective  platform,  see  note,  11  L.  R.  A.  721. 


Champlain  Transp.  Co  ,  56  N.  Y.  i  ;  Loftus 
V.  Union  Ferry  Co.,  84  N.  Y.  455  ;  Burke  v. 
Witherbee,  98  N.  Y.  562. — Followed  in 
Kelly  z^.  Manhattan  R.  Co.,  112  N.  Y.  443, 
20  N.  E.  Rep.  383,  21  N.  Y.  S.  R.  507. 
Quoted  in  Hanrahan  v.  Manhattan  R.  Co., 
53  Hun  (N.  Y.)  420,  24  N.  Y.  S.  R.  790,  6  N. 
Y.  Supp.  395.  Reviewed  in  Alabama  G. 
S.  R.  Co.  V.  Arnold,  35  Am.  &  Eng.  R.  Cas. 
466,  84  Ala.  1 59,  4  So.  Rep.  359,  5  Am.  St. 
Rep.  354. 

In  an  action  to  recover  for  injuries  re- 
ceived by  one  who  was  about  to  take  pas- 
sage on  a  train  at  night,  by  falling  from  a 
platform  which  was  alleged  to  be  insufficient 
and  not  lighted,  an  instruction  correctly 
states  the  law  which  is  to  the  effect  that  it 
is  the  duty  of  a  company  at  stations  where 
it  receives  passengers  to  have  and  keep  in 
a  reasonably  safe  condition  suitable  ap- 
proaches to  and  from  its  cars,  and  at  night, 
if  needed,  to  have  them  sufficiently  lighted 
to  enable  passengers  to  safely  pass  from  the 
station-house  to  the  trains.  Texas  &»  P.  R. 
Co.  V.  McKensie,  2  Tex.  Unrep.  Cas.  yyj. 

260. at  eating-house  stations.* 

— A  land  company  having  built  a  hotel  at  a 
railroad  station,  which  was  used  as  an  eat- 
ing-house for  passengers,  and  having  con- 
structed two  bridges  or  platforms  over  a 
small  stream  which  ran  between  the  hotel 
and  the  track,  using  and  keeping  one  of 
them  in  repair,  while  the  other  was  used  and 
was  to  be  kept  in  repair  by  the  railroad 
company,  being  built  on  its  right  of  way, 
an  action  for  damages  lies  against  the  rail- 
road company,  but  not  against  the  land 
company,  at  the  suit  of  a  passenger  who, 
having  gone  over  the  first  bridge  into  the 
hotel,  received  personal  injuries  from  a  de- 
fect in  the  other  as  he  was  returning  to  the 
cars ;  nor  is  the  passenger  chargeable  with 
contributory  negligence  because  he  "could 
have  seen  the  hole  if  he  had  been  specially 
looking  for  it,"  when  the  evidence  shows 
that  the  accident  occurred  at  night,  and 
that  there  was  no  light  or  other  warning 
signal  posted  at  the  spot.  Watson  v.  East 
Tenn.,  V.  &*  G.  R.  Co.,  92  Ala.  320,  8  So. 
Rep.  770;  further  appeal,  94  Ala.  634. 
And  see  Peniston  v.  Chicago,  St.  L.  &>  N.  O. 
R.  Co.,  34  La.  Ann.  777.  See  also  Atchison, 
T.  (S-  S.  F.  R.  Co.  V.  Shean,  58  Am.  &*  Eng. 
R.  Cas.  360,  18  Colo.  368,  33  Pac.  Rep.  108. 


*  See  also  ante,  39,  237;  and  title  Refresh- 
ment-rooms. 
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270.  Station  doors.— The  fact  that 
there  was  a  screw-eye  in  the  door  project- 
ing nine  sixteenths  of  an  inch,  which  was 
used  to  fasten  the  door  bacii,  and  which 
struck  the  phiintiff,  did  not  sliow  that  the 
door  was  negligently  constructed.  Graeff 
V.  Philadelphia  <S-  A'.  R.  Co.,  {Pa.)  58  Am. 
&^  Eng.  R.  Cas.  431,  28  All.  Rep.  1107. 

The  company  was  not  negligent  in  failing 
to  have  the  door  constructed  partially  of 
glass,  so  that  persons  using  it  from  opposite 
sides  would  be  visible  to  each  other.  Graeff 
V.  Philadelphia  &^  R.  R.  Co.,  (Pa.)  58  Am. 
&•  E/tg.  R.  Cns.  431,  28  All.  Rep.  1107. 

271.  IiisulHcieutly  lighted  stations 
and  groun<ls.* — It  is  the  legal  duty  of 
the  company  to  furnish  at  night  sufficient 
lights  to  securely  guide  the  way  and  the 
steps  of  their  passengers,  as  well  as  servants 
necessary  to  inform  them  and  instruct  them 
as  to  the  location  of  the  trains,  and  as  to  the 
usual  and  safest  mode  of  reaching  them. 
This  rule,  which  courts  must  rigidly  en- 
force, is  violated  by  a  company  which,  for 
any  reason,  leaves  one  or  more  coaches  of 
a  passenger  train  outside  of  the  depot  yard 
or  station  grounds  at  which  the  train  stops 
to  take  on  and  put  out  passengers,  and 
which  thus  obstructs  at  night  the  lights  so 
placed  by  the  city  as  to  illuminate  both  sides 
of  the  track  on  which  the  train  stands. 
Moses  v.  Louisville,  N.  O.  &^  T.  R.  Co.,  30 
Am.  &•  Eng.  R.  Cas.  556,  39  La.  Ann.  649, 2 
So.  Rep.  567. 

When  carrying  passengers  over  long 
journeys  carriers  are  bound  to  provide  easy 
modes  and  to  allow  a  reasonable  time  to 
their  passengers  to  obtain  food  and  neces- 
sary refreshments.  They  are  bound  to  fur- 
nish safe  and  proper  means  of  ingress  and 
egress  to  and  from  trains  to  the  eating-sta- 
tions, whether  said  eating-houses  be  under 
the  control  of  the  railroad  or  a  third  person. 
This  obligation  includes  the  duty  of  provid- 
ing sufficient  lights  for  the  safety  of  their 
passengers  going  to  or  coming  from  meals 
had  at  night,  and  giving  them  correct  in- 
formation as  to  the  exact  location  of  their 
respective  tr£-ns,  when  trains  have  been 
moved  during  the  absence  of  the  passengers 
at  their  meals.  Peniston  v.  Chicago.  St.  L.  &' 
N.  O.  R.  Co.,  34  La.  Ann.  777.— FOLLOWED 
IN  Turner  7A  Vicksburg,  S.  &  P.  R.  Co.,  37 
La.  Ann.  648. 

A  company  which  maintains  a  trestle  as 


*See  also  Stations  and  Depots,  102-105. 
2  D.  R.  D.— 27. 


an  approach  to  its  station  is  bound  to  use 
extraordinary  care  to  keep  the  same  in  a 
safe  condition,  and  is  liable  for  an  mjury 
sustained  by  an  intending  passenger  by 
reason  of  the  faulty  construction  and  im- 
proper lighting  of  such  approach.  Johns  v. 
Charlotte,  C.  <S-  A.  R.  Co.,  58  Am.  &>  EZng. 
R.  Cas.  175,  39  So.  Car.  162,  17  S.  E.  Rep. 
698. 

A  company  is  liable  for  injuries  to  a  pas- 
senger seeking  to  board  one  of  its  trains  at 
night,  who  finds  no  one  to  inform  him  how 
to  reach  the  sleeping-car  attached  to  the 
train,  which  is  left  standing  outside  of  the 
yards,  and  to  wh  ich  a  sidewalk,  erected  by 
the  company  under  a  contract  with  the 
city,  leads  in  a  direct  route,  from  which  the 
passenger  falls  by  reason  of  defective  or  in- 
sufficient lights.  Moses  v.  Louisville,  N.  O. 
&^  T.  R.  Co.,  30  Am.  &>  Eng.R.  Cas.  556,  39 
La.  Ann.  649,  2  So.  Rep.  567.— REVIEWING 
McDonald  v.  Chicago  &  N.W.  R.  Co.,  26  Iowa 
124;  Martin  i/.  Great  Northern  R.  Co.,  16  C. 
B.  179- 

There  was  evidence  before  the  jury  that 
there  were  no  lights  at  the  stopping  place, 
and  the  court  charged  that  if  the  accident 
was  caused  by  the  defendant  company's  fail- 
ing to  light  the  place,  it  was  liable  for  dam- 
ages. Held,  no  error.  Alexandria  &^  /•".  R. 
Co.  v.  Herndon,  87  Va.  193,  12  S.  E.  Rep. 
289. 

272.  Approaches.*— It  is  the  duty  of 
carriers  of  passengers  to  keep  their  stations, 
and  the  approaches  thereto,  in  such  con- 
dition that  those  who  have  occasion  to  use 
them  for  the  purpose  designed  may  do  so 
with  safety.  It  is  also  the  duty  of  the  car- 
rier to  provide  safe  and  convenient  means 
of  entrance  to  and  departure  from  their 
trains.  Little  RockSr^  Ft.  S.  R.  Co.  v.  Cave- 
nesse,  48  Ark.  106,  2  S.  IV.  Rep.  505.  Stewart 
V.  International  &^  G.  N.  R.  Co.,  2  Am.  &^ 
Eng.  R.  Cas.  497,  53  Tex.  289. 

273.  Defects  in  premises  near  sta- 
tion Rrounds.t— The  officers  of  a  com- 
pany have  the  right  to  presume  that  pas- 
sengers will  only  attempt  to  get  on  and  ofE 
its  cars  at  the  places  designated  by  the  com- 
pany for  such  purpose,  and  it  is  not  the 
duty  of  the  company  to  keep  its  track  clear 


*See  also  Stations  and  Depots,  OO-lOl, 
f  See  also  Stations  and  Depots,  02-07. 
Passenger  falling  into  hole  in  leaving  station 

may  recover  for  injuries  received,  see  33  Am.  & 

Eng.  R.  Cas.  509,  abstr. 
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for  those  who  may  see  proper  to  pursue  the 
cars  while  leaving  a  depot  or  station  ;  and 
more  especially  would  this  be  true  as  to 
those  who  pursue  the  cars  to  a  point  beyond 
that  assigned  by  the  company  for  receiving 
and  discharging  passengers.  Perry  v.  Cen- 
tral R.  Co.,  66  Ga.  746. 

Where  a  passenger  is  carried  beyond  his 
point  of  destination,  it  is  the  duty  of  those 
in  charge  of  the  train  to  either  back  to  the 
station  or  to  notify  the  passenger  lit  w  and 
where  to  alight, give  warnin-^  ot  i..  "^rs 

incident  to  alighting  at  that  y>!''.c  'I  ;,'vi 
him  such  assistance  or  instruct*  1. .  ■■■  \y 
be  necessary  to  insure  his  safety;  and  if  he 
is  injured  in  making  his  way  t  .ck  to  the 
station,  without  fault,  the  company  is  F  '>le. 
New  York,  C.  6-  St.  L.  R.  Co.  v.  Doane,  37 
Am.  St*  Eng.  R.  Cas.  87,  115  /mt.  435,  15 
H^est.  Rep.  465,  17  JV.  E.  Rep.  913,  i  L.  R. 
A.  157,  7  Am.  St.  Rep.  451. 

Uncontroverted  evidence  that  the  com- 
pany stopped  its  train  at  night  for  half  an 
hour  or  more,  to  await  the  arrival  of  another 
train,  over  an  open  ditch  six  feet  deep,  into 
wliich  the  plaintiff,  carefully  leaving  the 
train  as  he  had  a  right  to  do,  fell  and  was 
injured,  and  that  the  existence  of  this  ditch 
was  known  to  defendant's  conductor,  is  so 
strong  that  the  jury  are  bound  to  find  for 
the  plaintiff.  Montgomery  &*  W.  P.  R.  Co. 
V.  Boring,  51  Ga.  582. — Followed  and  re- 
viewed IN  Dice  V.  Willamette  T.  &  L.  Co., 
8  Oreg.  60. 

274.  Open  cattle-guards.— Where  a 
train  stops  at  night  only  to  allow  another 
train  to  pass,  and  tliose  in  charge  of  the 
train  give  no  notice  to  passengers  to  leave 
tlie  cars,  a  passenger  who  leaves,  and  is  in- 
jured by  falling  into  a  cattle-guard,  cannot 
recover ;  and  it  matters  not  that  he  was  told 
by  a  third  party  that  the  train  was  at  a 
point  where  he  wished  to  get  off.  Frost  v. 
Grand  Trunk  R.  Co.,  10  Allen  (Mass.)  387. 
— Distinguished  in  Bullard  v.  Boston  & 
M.  R.  Co.,  27  Am.  &  Eng.  R.  Cas.  1 17, 64  N. 
H.  27. 

A  passenger  who  is,  through  no  fault  of 
his,  carried  some  distance  beyond  his  station, 
on  a  dark  night,  and  there  put  off  the  tram, 
and  in  going  back  to  the  station  falls 
through  a  cattle-guard  or  trestle  and  is  in- 
jured, may  recover  the  damage  from  the 
company.  Winkler  v.  St.  Louis,  I.  M.  &* 
S.  R.  Co.,  21  Mo.  yi/'/. 99.— Distinguished 
IN  Dunn  7/.  Cass  Ave.  &  F.  G.  K.  Co.,  98  Mo. 
652,  u  S.  W.  Rep,  1009.    Quoted  in  Adams 


V.  Missouri  Pac.  R.  Co.,  41  Am.  &  Eng.  R. 
Cas.  105,  100  Mo.  555, 12  S.  W.  Rep.  637. 

Where  a  company  constructs  cattle-guards 
lapping  several  feet  onto  a  highway  near  its 
station,  it  is  liable  for  the  death  of  a  passen- 
ger who,  after  leaving  the  station  and  on 
her  way  home,  falls  into  such  cattle-guard 
by  reason  of  its  being  covered  with  snow, 
atid  not  visible,  and  is  killed  by  a  passing 
train  before  she  can  extricate  herself.  Hoff' 
man  v.  New  York  C.  &•  H.  R.  R.  Co.,  7s  N. 
Y.  605 ;  affirming  13  Hun  589.— Follow- 
ing Hulbert  v.  New  York  C.  R.  Co.,  40  N. 
Y.  145.— Applied  in  Van  Ostran  v.  New 
York  C.  &  H.  R.  R.  Co.,  35  Hun  (N.  Y.)  590. 
Reviewed  in  Reid  v.  New  York,  N.  H.  & 
•  •     R.  Co.,  44  N.  Y.  S.  R.  688,  63  Hun  630, 

17  >T.  y  Supp.  801. 

On  a  dark,  rainy,  and  snowy  night  plain- 
tiff went  to  defendant's  depot  to  take  a 
caboose-car  at  the  rear  end  of  defend- 
ant's freight  train.  The  train  stopped  with 
the  caboose-car  several  rods  north  of  the 
depot  platform,  and  two  car-lengths  north 
of  a  cattle-guard  which  was  constructed 
across  both  tracks  of  the  road  and  between 
them,  and  was  partly  uncovered.  Plaintiff 
was  told  by  the  night-watchman  that  he 
would  have  to  walk  back  to  get  on  the 
caboose,  and  while  on  his  way  to  the 
caboose  met  the  conductor  with  a  lantern, 
accompanying  lady  passengers  from  the 
caboose;  nothing  was  said  to  him  by  the 
conductor,  and  before  plaintiff  reached  the 
caboose  he  fell  into  the  open  cattle-guard 
and  was  injured.  He  had  been  in  the  habit 
of  taking  this  train  with  the  caboose  stand- 
ing north  of  the  platform,  but  had  never 
taken  it  with  the  caboose  standing  north  of 
the  cattle-guard,  and  he  had  never  noticed 
the  situation  and  condition  of  the  cattle- 
guard,  ''or  did  he  know  before  the  accident 
that  lUe  caboose  stood  north  of  it.  Held, 
that  these  facts  warranted  the  jury  in  find- 
ing that  defendant  was  guilty  of  negligence. 
Hartwig  v.  Chicago  &»  N.  ]V.  R.  Co.,  i 
Am.  &*  Eng.  R.  Cas.  65,  49  Wis.  358,  5  N. 
W.  Rep.  865.— Quoting  Delamatyrz/.  Mil- 
waukee &  P.  du  C.  R.  Co.,  24  Wis.  578. 
Reviewing  Curtis  v.  Detroit  &  M.  R.  Co., 
27  Wis.  1 58 ;  Davis  v.  Chicago  &  N.  W.  R. 
Co.,  18  Wis.  175  ;  Quaife  v.  Chicago  &  N. 
W.  R.  Co..  48  Wis.  513. 

275.  Kubbisli  near  the  track. — If 
the  name  of  a  station  is  called  out  and  the 
train  stops  a  considerable  time  before  it 
moves  again,  and  in  the  mean  time  a  passen* 
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ger  for  such  station  goes  out  in  the  dark 
and  falls  over  some  rubbish  near  the  track, 
sustaining  injuries,  the  company  is  liable. 
Bridges  v.  North  London  K.  Co.,  ^^  L.J.  Q. 
B.  151.  L.  R.  7  Q.  B.  213,  23  W.  R.  62, 10  L. 
T.  844  ;  reversing  40  L.J.  Q.  B.  188,  L.  R.  6 
Q.  B.  377.  19  W:  R.  824,  24  Z.  T.  385. 

270.  Ri{;ht  to  rely  011  safety  of 
premises.'*' — The  passenger  is  justified  in 
assuming  that  the  company  has,  in  the  ex- 
ercise of  due  care,  so  regulated  its  trains 
that  the  road  will  be  free  from  interruption 
or  obstruction  when  passenger  trains  stop 
at  a  depot  or  station  to  receive  and  deliver 
passengers.  Baltimore  &*  O.  R.  Co.  v. 
State,  12  Am.  &»  Eng.  R.  Cas.  149,  60  Md. 
449. — Quoted  in  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Sliean,  18  Colo.  368. — Gonzales  v. 
New  York  &>  H.  R.  Co.,  39  How.  Pr.  (N. 

K)  407. 

Railroad  companies  are  bound  to  keep 
all  places  in  safe  condition  where  it  is  their 
custom  to  receive  passengers,  whether  they 
be  at  the  station  or  not ;  and  passengers 
have  a  right  to  assume  that  the  grounds  for 
a  distance  in  which  passengers  necessarily 
and  naturally  go  in  reaching  cars  are  safe, 
■even  on  a  dark  night.  Hulbert  v.  New 
York  C.  R.  Co.,  40  N.  Y.  145.— Applied  in 
Clussman  v.  Long  Island  R.  Co.,  9  Hun 
(N.  Y.)6i8.  Distinguished  IN  Cincinnati, 
H.  &  I.  R.  Co.  V.  Carper,  31  Am.  &  Eng.  R. 
CaE.  36,  112  Ind.  26,  II  West.  Rep.  223,  13 
N.  E.  Rep.  122.  Quoted  in  Reid  v.  New 
York.  N.  H.  &  H.  R.  Co.,  44  N  Y.  S.  R. 
688,  63  Hun  630,  17  N.  Y.  Supp.  801.  Re- 
viewed in  Timpson  v.  Manhattan  R.  Co., 
52  Hun  (N.  Y.)  489,  24  N.  Y.  S.  R.  629,  5 
N.  Y.  Supp.  684. 

277.  Collisions  'with  bajirgnj^e 
triicks.f — In  an  action  for  personal  inju- 
ries to  a  passenger  by  coming  into  collision 
with  a  baggage  truck,  while  walking  along 
the  platform  at  a  station,  after  alighting 
from  a  train,  the  questions  whe  her  he 
backed  against  the  truck  or  was  struck  by 
it,  whether  he  or  the  servant  of  the  cor- 
poration who  was  pulling  the  truck  was  in 
the  exercise  of  due  care,  and  whether  the 
platform  was  properly  lighted,  are  for  the 
jury.  Keefe  v.  Boston  &^  A.  R.  Co.,  27  Am. 
<S^  Eng.  R.  Cas.  137,  142  Mass.  251,  7  A^.  E. 
Rep.  874. 


*See  also  Stations  and  Depots,  113. 
t  See  Stations  and  Depots,  06. 


278.  Passenger  struck  by  mail- 
bag.*— Where  mail-bags  are  customarily 
discharged  upon  a  passenger  platform,  it  is 
the  duty  of  the  company  to  guard  against 
injuries  to  passengers  by  reason  of  the  pres- 
ence of  such  mail-bags,  and  this  duty  ex- 
tends to  every  part  of  the  platform.  Sar- 
gent v.  St.  Louis  &^  S.  F.  R.  Co.,  58  Am.  «&- 
Eng.  R.  Cas.  184,  114  Mo.  348,  21  S.  IV. 
Rep.  823,  19  Z.  R.  A.  460.  Compare  O/tio 
&•  M.  R.  Co,  V.  Simms,  43  ///.  App.  260. 

A  company  is  liable  for  an  injury  to  a 
passenger  who  is  injured  while  on  a  plat- 
form by  a  United  States  mail  agent  throw- 
ing a  mail-bag  against  him,  where  it  appears 
that  the  company  knew  of  the  dangerous 
habit  of  throwing  out  the  mail-bags  on  the 
platform  and  took  no  steps  to  prevent  it. 
Carpenter  v.  Boston  &*  A.  R.  Co.,  21  Am.  &* 
Eng.  R.  Cas.  331,  97  N.  Y.  494,  4gAm.  Rep. 
540.— Distinguishing  Nolton  v.  Western 
R.  Corp.,  1 5  N.  Y.  444 ;  Blair  v.  Erie  R.  Co., 
66  N.  Y.  313 ;  Pennsylvania  R.  Co.  z/.  Price, 
23  Alb.  L.  J.  69;  Putnam  v.  Broadway  &  S. 
A.  R.  Co.,  55  N.  Y.  113;  Musterr/.  Chicago, 
M.  &  St.  P.  R.  Co.,  61  Wis.  325.— Followed 
IN  Carpenter  v.  Boston  &  A.  R.  Co.,  105  N. 
Y.  627.  Quoted  in  Sargent  v.  St.  Louis  & 
S.  F.  R.  Co.,  114  Mo.  348,  Reviewed  in 
Ohio  &  M.  R.  Co.  V.  Simms,  43  111.  App. 
260. — Compare  Carpenter  v.  Boston  &'A.  R. 
Co.,  24  Hun  {N.  F.)  104. 

A  passenger  injured  while  waiting  on  a 
station  platform  by  a  mail-bag  thrown  from 
the  train  according  to  custom,  while  run- 
ning at  full  speed,  may  sue  the  company  for 
such  injury.  Snow  v.  Fitchburg  R.  Co.,  18 
Am.  Or'  Eng.  R.  Cas.  161,  136  Mass.  552,  49 
Am.  Rep.  40. 

2  70.  Obstructing  passage  between 
train  and  station,  generally.— In  de- 
fendant's station  there  was  a  movable  bag- 
gage platform  on  iron  tracks  parallel  with 
the  car-tracks.  The  top  of  this  truck  was 
on  a  level  with  the  platforms  of  the  cars. 
The  train  on  which  plaintiff  was  a  passen- 
ger stopped  in  such  a  position  that  one  end 
of  her  car  was  opposite  the  truck,  so  that 
passengers  getting  out  at  that  end,  which 
was  in  the  direction  of  the  outlet  to  the 
street,  would  be  obliged  to  step  upon  the 
truck.  The  plaintiff  got  off  upon  the  truck 
and  fell  off,  and  was  injured.  Held,  that 
the  question  whether  defendant  was  negli- 
gent in  having  the  truck  where  it  was,  and 

*  See  also  Carriage  of  Mails,  7. 
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in  stopping  the  car  opposite  to  it,  was  for 
the  jury,  Bethmann  v.  Old  Colony  R.  Co., 
15s  Mass.  352,  29  ^V.  £.  Rep.  587. 

There  was  evidence  tliat  plaintiff  had 
never  before  come  into  that  part  of  the  sta- 
tion where  she  was  injured.  She  testified 
that  the  car  was  full  of  passengers;  that 
she  was  near  the  middle  of  the  car,  and  all 
the  passengers  were  going  out  one  way; 
that  those  before  her  got  out  upon  a  truck 
which  stood  in  front  of  her  end  of  the  car 
on  a  level  with  the  car  platform,  .tdiich  she 
supposed  to  be  the  platform  of  the  station, 
and  tliat  she  followed  them.  Hchi,  that  the 
question  whether  plaintiff  exercised  due 
care  was  for  tlie  jury.  Bethmann  v.  Old 
Colony  R.  Co.,  155  Mass.  352,  29  A^.  E.  Rep. 

587. 

280. by  stniiding:  cars.— Where  a 

company  runs  a  freight  train  between  its 
platform  and  the  track  where  passenger 
trains  come  in,  and  cuts  the  freight  cars 
apart  to  allow  passengers  to  pass  through, 
it  must  use  reasonable  care  to  protect  pas- 
sengers from  injury.  A  passenger  injured 
by  the  cars  being  shoved  together  without 
sufficient  warning  may  recover  damages. 
Louisville,  N.  O.  &*  T.  R.  Co.  v.  Thompson, 
30  Am.  &*  Eng.  R.  Cas.  541,  64  Miss.  584,  i 
So.  Rep.  840. 

Where  a  train  stops  in  such  a  way  as  to 
block  up  the  ordinary  crossing  to  the  sta- 
tion, and  the  ticket  collector  tells  the  pas- 
sengers who  have  alighted  to  pass  on,  and 
a  passenger  passes  down  the  train  to  cross 
behind  it,  and  fiom  the  want  of  a  light 
stumbles  over  some  hampers  and  is  injured, 
it  being  the  practice  of  passengers  to  cross 
behind  the  train,  when  long,  without  inter- 
ference from  the  company,  evidence  of  neg- 
ligence on  the  part  of  the  company  is  dis- 
closed. Nicholson  v.  Lancashire  &^  V.  R. 
Co.,  lH.6r-  C.  534,  34  L./.  Ex.  84,  12  L.  T. 

39'- 

281.  Riiniiingr  train  or  eiigrine  be- 
tween car  and  station.  *—(i)  Without 
warning  or  signals.^ — A  company  is  liable 
for  injuring  a  passenger,  while  alighting 
from  a  train,  by  suddenly  backing  the  train 
without  giving  any  notice  either  by  bell  or 
whistle.  Imhoff  v.  Chicago  <3>»  M.  R.  Co., 
22  Wis,  681. 

A  company  cannot  be  said  to  be  wholly 

*  Liability  for  killing  a  passenger  by  a  train  on 
adjoining  track,  see  26  Am.  &  Eng.  R.  Cas.  7.34, 
abstr. 

tSee  also  antt,  134,  109,  223,  241. 


free  from  negligence  when  it  calls  upon 
passengers  to  disembark  for  the  purpose  of 
going  to  its  passenger  depot,  and  then  with- 
out any  warning  or  information  that  a  train 
is  about  to  cross  the  path,  immediately  and 
before  passengers  have  time  to  get  out  of 
danger,  silently  runs  a  train  upon  them. 
Armstrong  v.  New  York  C.  6-  H.  R.  R.  Co., 
66  Barb.  {N.  V.)  437 ;  affirmed  in  64  A^.  Y. 
62S<  ftem. 

A  failure  of  an  express  train,  passing  a 
station  at  an  unusual  rate  of  speed  when  an 
accommodation  train  is  at  the  station,  to 
sound  a  whistle  is  negligence.  Gonzales  v. 
New  York  &•  H. R.  Co.,  39  How.  Pr.  {N.  Y.} 
407. 

In  such  case  it  was  the  duty  of  the  con- 
ductor and  engineer  of  the  accommodation 
train  to  know  whether  their  train  was  out 
of  time,  and  whether  it  was  probable  that 
the  express  train  would  pass  the  station 
while  their  train  was  there,  and  to  keep  a 
lookout  for  the  express  train  and  signal  to 
it,  if  it  was  near ;  and  it  was  also  their  duty 
to  see  that  the  passengers  should  be  pre- 
vented from  leaving  the  train  on  the  side  on 
which  the  express  would  pass,  or  at  least  to 
give  them  notice  of  its  approach,  and  to  re- 
quest them  to  sit  still  until  it  had  passed,  or 
to  leave  the  train  on  the  other  side ;  and  a 
failure  to  do  so  is  negligence.  Gonzales  v. 
New  York  &*  H.  R.  Co.,  39  How.  Pr.  {N.  Y.y 
407. 

(2)  At  a  high  rate  of  speed.* — It  is  negli- 
gence to  run  a  train,  without  warning,  at  a 
high  rate  of  speed  past  a  station  at  which 
another  train  has  stopped  and  is  discharg- 
ing passengers,  many  of  whom  must  cross 
the  track  upon  which  the  train  is  running 
in  order  to  reach  their  homes.  Robostelli  v. 
New  York,  N.  H.  <S-  H.  R.  Co.,  34  Am.  &* 
Eng.  R.  Cas.  515,  ^"iFed.  Rep.  796.  Denver 
&•  R,  G.  R.  Co.  V.  Hodgson,  18  Colo.  117,  31 
Pac.  Rep.  954. 

It  is  negligence  to  permit  an  express  train 
to  pass  a  station  at  an  unusual  rate  of  speed 
when  it  is  perceived  that  an  accommodation 
train  is  at  the  station.  It  is  the  duty  of  the 
conductor  or  engineer  under  such  circum- 
stances to  slacken  its  speed  or  to  stop  be- 
fore reaching  the  station.  Gonzales  v.  New 
York  6-  H.  R.  Co.,  39  How.  Pr.  (N.  Y.)  407. 

It  is  culpable  and  gross  negligence  to  s*~ 
tempt  to  run  a  freight  train  at  a  speed  'A 
six  to  eight  miles  an  hour  past  a  station 

*  See  also  on/f.  lOS. 
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just  at  the  time  a  passenger  train  lias 
stopped,  and  on  an  intervening  tracic  be- 
tween the  station  and  the  passenger  train, 
over  wiiich  passengers  must  cross  in  going 
to  or  from  their  trains ;  and  especially  is  this 
so  where  trains  were  not  in  the  habit  of 
passing  the  station  in  that  way.  Terry  v. 
Jewett,  78  N.  Y.  338 ;  affirming  17  Hun  395. 
—Distinguishing  Warren  v.  Fitchburg  R. 
Co.,  8  Allen  (Mass.)  227.  Following 
Klein  v.  Jewett,  26  N.  J.  Eq.  474;  affirmed 
in  27  N.  J.  Eq.  550.— Distinguished  in 
De  Kay  v.  Chicago,  M.  &  St.  P.  R.  Co.,  39 
Am.  &  Eng.  R.  Cas.  463,  41  Minn.  178,  4  L. 
R.  A.  632. 

(3)  Illustrations. — To  permit  a  train  to 
pass  on  a  track  between  a  depot  and  an- 
other track  on  which  a  passenger  train  is 
standing  while  discharging  and  receiving 
passengers,  just  as  passengers  are  passing 
from  the  depot  to  take  that  train,  and 
across  which  track  they  are  obliged  to  walk 
to  reach  their  train,  without  any  provision 
being  made  on  the  part  of  the  company  to 
avert  danger,  is  actionable  negligence. 
Klein  v.  Jewett,  26  N.  J.  Eq.  474 ;  affirmed 
in  27  A^.  y.  Eq.  550.— Followed  in  Terry 
V.  Jewett,  78  N.  Y.  338. 

It  is  gross  negligence  to  run  an  engine 
between  a  passenger  train  and  a  waiting- 
room  at  a  time  when  passengers  may  desire 
to  pass  from  the  platform  to  the  train,  and 
when  they  have  a  right  to  believe  they 
might  do  so  with  safety.  Hirsc/i  v.  New 
York  &^  G.  L.  R.  Co.,  6  A^.  Y.  Sufip.  162.— 
Following    Terry   v.    Jewett,  78  N.  Y. 

338. 

The  plaintiff,  while  undertaking  to  cross 
a  track  between  the  station-house  and  the 
train  he  desired  to  enter,  was  struck  and  in- 
jured by  defendant's  train  which  came  along 
on  such  intervening  track.  Held,  that  the 
defendant  was  guilty  of  gross  negligence; 
that  whether  plaintiff  was  chargeable  with 
contributory  negligence  in  attempting  to 
cross  without  looking,  was  for  the  jury. 
Hirsch  v.  New  York  &"  G.  L.  R.  Co.,  2$  A'.  Y. 
S.  R.  156,  53  Hun  633,  tnem.,  6  A^.  Y.  Supp. 
163 ;  affirmed  in  125  A^.  Y.  701,  mem.,  34  N. 
Y.S.  R.  IOI2. 

Plaintiff  alighted  from  one  of  defendant's 
trains  at  a  depot,  on  the  side  of  the  train 
away  from  the  depot,  and  in  passing  over 
another  track  was  struck  by  the  engine  of 
another  train  and  injured.  The  bell  of  the 
engine  was  ringing,  and  the  train  was  mov- 
ing at  a  speed  not  exceeding  two  or  three 


miles  an  hour.  Neither  the  engineer  nor 
the  ffreman  saw  the  plaintiff,  and  he  testified 
that  he  did  not  see  the  train  because  of  the 
steam  from  the  engine  of  the  other  train 
obstructing  his  vision.  The  train  from 
whence  plaintiff  alighted  had  started  from 
the  depot  before  the  trains  met.  Held :  (1) 
that  the  evidence  failed  to  show  any  negli- 
gence on  defendant's  part,  so  that  the  sub- 
mission of  the  question  to  the  jury  was 
error ;  (2)  that  a  rule  of  the  defendant  pro- 
hibiting trains  from  approaching  stations 
when  other  trains  are  discharging  their 
passengers  had  no  application,  as  the  train 
from  whence  plaintiff  alighted  had  dis- 
charged its  passengers  and  both  trains  were 
moving.  Goldberg  v.  New  York  C.  &•  H.  R. 
R.  Co.,  133  A^.  Y.  561,  30  A\  E.  Rep.  597,  44 
A^.  Y.  S.  R.  71  ;  reversing  60  Hun  586,  39 
A^.  F.  S.  R.  785,  1 5  A'.  Y.  Supp.  579. 

A  passenger  was  struck  by  an  engine  be- 
tween the  walls  of  a  depot  and  a  platform 
while  attempting  to  get  on  a  train.  There 
was  evidence  that  the  view  of  the  engine 
was  cut  off,  and  that  there  was  much  noise 
at  the  time,  so  its  approach  could  not  be 
heard.  There  was  other  evidence  that  he 
ran  from  the  depot  carelessly  after  seeing 
the  train.  Held,  the  case  was  one  proper 
for  the  jury.  Jones  v.  East  Tenn.,  V.  &<•  G. 
R.  Co.,  128  U.  S.  443,  9  Sup.  a.  Rep.  118.— 
Following  Kane  v.  Northern  C.  K.  Co., 
128  U.  S.  91.— Followed  in  Dunlap  v. 
Northeastern  R.  Co.,  130  U.  S.  649.  Quoted 
IN  Southern  Pac.  Co.  v.  Lafferty,  57  Fed, 
Rep.  536. 

But  as  to  a  person  who  leaves  a  train 
before  it  arrives  at  .he  station,  with  inter- 
vening tracks  between  him  and  the  passen- 
ger platform,  it  is  r^ot,  as  matter  of  law, 
negligence  on  the  part  of  the  company  to 
run  trains  or  engines  rapidly  past  or  through 
the  station  at  such  a  time  on  such  inter- 
vening tracks.  Parsons  v.  New  York  C.  &* 
H.  R.  R.  Co.,  37  Hun  {N.  K.)  128. 

(4)  Hand-car. — To  propel  a  hand-car  past 
a  station  at  the  rate  of  15  miles  an  hour,  on 
a  down-grade,  without  a  bell  or  other  no- 
tice, at  an  hour  when  passengers  are  gath- 
ering to  take  a  train,  is  negligence ;  and  the 
negligence  is  rendered  more  pronounced 
and  striking  by  the  fact  that  a  freight  train 
was  lying  in  front  of  the  station,  which 
would  tend  to  attract  attention  and  to  some 
extent  obscure  the  view.  Conklin  v.  New 
York  C.  &^  H.  R.  R.  Co.,  43  A^.  Y.  S.  R.  414, 
63  Hun  628,  17  A'.  Y.  Supp.  651. 
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2H2.  MaimKunuMit  ofswitcli.— If.  by 

displacement  of  u  switch  by  a  servant  of 
a  company,  a  train  due  over  the  main  track 
of  a  railroad  is  diverted  to  a  side-track,  and 
comes  into  collision  there  with  other  cars, 
and  puts  in  peril  passengers  on  an  adjoin- 
in>i  l)latform,  it  is  competent  for  a  jury  to 
find  that  the  omission  to  replace  the  switch 
was  culpable  neplifjence.  Caswell  v.  Boston 
&*  IV.  Ji.  Corp.,  98  Mass.  194. 

While  a  female  passenger  was  standing  at 
a  proper  place  awaiting  a  passenger  train, 
through  the  negligence  of  servants  of  the 
company  in  displacing  a  switch  she  became 
frightened,  believing  that  she  was  in  danger 
from  an  approaching  train  from  another 
direction,  and,  in  attempting  to  escape,  fell 
and  was  injured.  The  evidence  showed  that 
fleeing  in  the  direction  in  which  she  did 
brought  her  into  greater  danger  than  if  she 
had  stood  still.  Held,  that  a  jury  was  war- 
ranted in  giving  her  damages,  though  the 
immediate  cause  of  the  injury  was  caused 
by  falling  over  a  rail  while  running.  Cas- 
well v.  Boston  &•  W.  K.  Corp.,  98  Mass.  194. 

283.  G8cupcinent  of  steam.— Where 
the  owners  of  a  steamboat  provided  a  pass- 
way  which  was  exposed  to  escaping  steam, 
and  a  passenger  was  injured  in  consequence 
by  the  escaping  sceam — held,  that  the  own- 
ers were  liable.  Gruber  v.  Washington  &■* 
/.  R.  Co.,  21  Am.  <S-  Eng.  R.  Cas.  438, 92  A^. 
Car.  I. 

284.  Injuries  at  flag-stations.'*' — If 
at  a  flag-station  the  place  is  ordinarily  safe 
and  convenient  for  passengers  to  get  on  and 
off  trains,  the  company  is  not  liable  for  fail- 
ure to  furnish  special  accommodations  to 
keep  them  off  the  wet  ground  in  time  of 
much  rain.  Alabama  <S-  V.  R.  Co.  v.  Stacy, 
68  Miss,  463,  9  So.  Rep.  349. 

285.  At  stopping  places  other 
than  stations.! — A  passenger  was  put  off 
at  one  end  of  a  trestle,  and  his  gun,  which 
was  in  the  baggage-car,  at  the  other.  After 
crossing  to  get  the  gun,  and  while  return- 
ing with  it,  he  slipped,  fell,  and  received 
personal  injury,  //eld,  the  railway  com- 
pany was  liable  for  any  injury  to  the  passen- 
ger which  was  the  probable  and  natural 
consequence  of  his  being  put  off  its  train  at 
one  end  of  the  trestle  and  his  gun  at  the 
other,  but  not  for  injuries  such  as  the  one 
received  by  plaintiff,  resulting  from  dangers 

♦See  also  fl«/^  239. 
f  See  also  post,  45tt. 


which  a  prudent  man  with  time  to  consider 
would    have  avfiided.     International  Sr*  G. 
N.  R.  Co.  V.  Folliard,  66   Tex.  603,  i  S.  IV, 
Rep.  624. 

/.  Transportation  on  Freight  Trains,*  Hand- 
cars, etc. 

280.  On  iVeiglit  trains,  generally. 

— The  fact  that  a  company,  for  the  comfort 
of  the  persons  availing  themselves  of  the 
opportunity,  attaches  a  passenger  coach,  in- 
stead of  the  ordinary  caboose-car,  to  a 
freight  train,  does  not  change  the  character 
of  the  train  from  a  freight  to  a  passenger, 
nor  make  it  one  intended  to  serve  the  public 
as  the  usual  means  of  transportation.  Con- 
nell  V.  Mobile  6-  O.  R.  Co.,  (Miss.)  7  So.  Rep. 

344- 

287.  Care  cicniandetl  of  the  car- 
rier.—  A  company  may  make  itself  an- 
swerable to  a  different  liability  by  habit- 
ually carrying  passengers  on  its  freight 
trains,  or  by  holding  itself  out  to  the  public 
as  so  doing,  or  by  failing  to  give  any  notice 
of  its  regulations,  or  by  failing,  at  an  estab- 
lished depot  where  it  keeps  its  tickets  for 
sale,  to  afford  the  passenger  an  opportunity 
to  procure  a  ticket,  /ones  v.  IVabash,  St. 
L.  &*  r.  R.  Co.,  17  Mo.  App.  158.— Quoting 
Rutledge  v.  Hannibal  &  St.  J.  R.  Co..  78  Mo. 
291.  Reconciling  Kansas  Pac.  R.  Co.  w. 
Kessler,  18  Kan.  523;  Chicago  &  A.  R.  Co. 
V.  Flagg,  43  111.  364;  Illinois  C.  R.  Co.  v. 
Johnson,  67  111.  312;  Myrtle  v.  St.  Louis  & 
S.  E.  R.  Co.,51  Ind.  566;  Evans  «/.  Memphis 
&  C.  R.  Co.,  56  Ala.  246. 

When  a  company  receives  and  under- 
takes to  carry  a  passenger  upon  a  freight 
train  it  is  bound  by  all  the  obligations  of  a 
common  carrier  of  passengers  upon  regu- 
lar passenger  trains;  but  the  passenger  ac- 
cepting such  passage  assumes  the  increased 
risk  of  travel  necessarily  incident  to  the 
management  of  a  freight  train  by  prudent 
and  competent  men.  Ohio  &*  M.  R.  Co.  v. 
Dickerson,  59  Ind.  317. — Distinguishing 

*  See  also  ante,  3,  22,  43-51,  81,110, 

153  (2) ;  post,  359. 

Duties  and  liabilities  of  companies  carrying^ 
passengers  on  freight  trains,  see  44  Am.  &  Eng. 
R.  Cas.  311,  abstr. 

Rights  of  passengers  riding  on  freight  trains, 
see  note,  2  Am.  St.  Rep.  39. 

Passengers  on  freight  trains,  see  notes,  31  Am. 
&  Eng.  R.  Cas.  6;  34  Id.  263;  44  A/.  311;  21  Id. 
24.1. 

Liability  for  injury  to  one  riding  on  a  freight 
train  if  the  relation  of  carrier  and  passenger  ex- 
isted, see  37  Am.  &  Eng.  R.  Cas.  135,  ahstr. 
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Indianapolis,  B.  &  W.  R.  Co.  v.  Beaver,  41 
Ind.  493. 

And  it  is  immaterial  whether  the  com- 
pany carries  more  or  less  passengers  on  its 
freight  trains,  or  whether  or  not  the  passen- 
gers travel  on  a  special  permit  or  a  regular 
ticket.  Hazard  v.  Chicago,  B.  &*  Q.  A*.  Co., 
I  J,Vss.  {l/.S.)  503. 

If  a  company  admits  a  person  into  a 
caboose  attached  to  a  freight  train,  to  be 
transported  as  a  passenger,  and  takes  the 
customary  fare  for  his  transportation  as 
such,  it  incurs  the  same  liability  for  his 
safety  as  though  he  had  taken  passage  in 
one  of  its  regular  passenger  coaches  or 
trains.  JVew  York,  C.  <&-  St.  L.  A'.  Co.  v. 
Doane,  37  Am.  <S-  Etig.  R.  Cds,  87,  115  I»d. 
435,  1 5  West.  Rep.  465,  i  L.  R.  A.  1 57,  7  Am. 
St.  Rep.  i,'^\,  17  A^.  E.  Rep.  913.  Edgerton 
V.  Nirw  York  <S-  //.  R.  Co.,  39  A^.  Y.  227 ; 
rt^rw/«if  35  Zfar^,  389.— Applied  in  Maher 
V.  Manliattan  R.  Co.,  53  Hun  (N.  Y.)  506,  26 
N.  Y.  S.  R.  742,  6  N.  Y.  Supp.  309.  Dis- 
TiNGUiSHED  IN  Way  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  64  Iowa  48,  52  Am.  Rep.  431 ;  Keeley 
V.  Erie  R.  Co.,  47  How.  Pr.  (N.  Y.)  256; 
Pennsylvania  R.  Co.  v.  MacKinney,  37  Am. 
&  Eng.  R.  Cas.  153,  124  Pa.  St.  462.  Fol- 
lowed IN  Hadencamp  v.  Second  Ave.  R. 
Co.,  I  Sweeney  (N.  Y.)  490.  Quoted  in 
Ohio  &  M.  Packet  Co.  v.  McCool,  (Ind.)  8 
Am.  &  Eng.  R.  Cas.  390;  Pittsburgh,  C.  & 
St.  L.  R.  Co.  V.  Williams,  74  Ind.  462.  Re- 
viewed in  Kentucky  C.  R.  Co.  v.  Thomas, 
79  Ky.  160. 

288.  Dcgreo  of  care,  generally.*— 
(1)  Rule  stated. — When  a  railroad  company 
receives,  and  undertakes  to  carry,  a  passen- 
ger upon  a  freight  train,  it  is  bound  by  all 
the  obligations  of  a  common  carrier  of  pas- 
sengers upon  regular  passenger  trains. 
Ohio  &*  M.  R  Co.  v.  Dicker  son,  59  Ind.  317. 
—Distinguishing  Indianapolis,  B.  &  W. 
R.  Co.  V,  Beaver,  41  Ind.  493. — Pennsylvania 
Co.  V.  Newmeyer,  52  Am.  <S«»  Eng.  R.  Cas. 
454,  129  Ind.  401, 28  A'.  E.  Rep.  860. 

If  a  company  assumes  to  carry  passengers 
for  hire  upon  its  freight  trains,  it  must  ex- 
ercise the  same  degree  of  care  as  is  required 
in  the  operation  of  its  regular  passenger 
trains,  the  difference  only  being  that  the 
passenger  submits  himself  to  the  inconven- 
ience and  danger  necessarily  attending  that 

*  See  also  ante,  137-160. 

Less  care  required  of  company  and  less  dam- 
ages recoverable  by  one  riding  on  freight  train. 
see  39  Am.  ft  Eng.  R.  Cas.  416,  abstr. 


mode  of  conveyance.  Whitehead  v.  St. 
Louis,  /.  M.  &*  S.  R.  Co,,  39  Am.  &-  Eng. 
R.  Cas.  410,  99  Mo.  263,  11  .S*.  lY.  Rep.  751. 
Gujfey  V.  Hannibal  Sr*  St.  J.  R.  Co,,  53  A/o. 
App,  462. 

Where  the  plaint  iff  had  been  received  by 
the  defendant  as  a  passenger  on  its  freight 
train,  the  same  degree  of  care  was  due  to 
him  that  defendant  owed  to  passengers  on 
its  regular  trains,  except  tiiat,  in  taking  the 
freight  train,  the  plaintiff  accepted  atid 
traveled  on  it,  acquiescing  in  the  usual  in- 
cidents and  conduct  oCa  freight  train  man- 
aged by  prudent  and  competent  men.  Mc- 
Gee  V.  Missouri  I'ac.  R.  Co.,  31  Am.  &*Eng. 
R.  Cas.  I,  92  Mo.  208,  10  West.  Rep.  282,  4 
S.  W.  Rep.  739.  Illinois  C.  R.  Co.  v.  Ax- 
ley,  47  ///.  App.  307. 

Where  a  company  carries  for  hire,  in  a 
caboose  car  on  a  freight  train,  all  passen- 
gers that  apply,  it  becomes  to  some  extent  a 
passenger  train,  and  the  company  is  bound 
to  use  such  safeguards  for  the  protection  of 
its  passengers  as  science  and  skill  have  de- 
vised, and  such  as  experience  has  proved  to 
be  efficacious  in  accomplishing  their  object 
on  such  a  train.  Slight  care  is  not  suffi- 
cient. It  is  bound  to  employ  all  the  means 
reasonably  in  its  power  to  prevent  accidents 
and  protect  passcngcts.  Indianapolis,  B. 
&*  W.  R.  Co.  V.  Heaver,  41  Ind.  493. 

A  passenger  who  takes  passage  upon  a 
freight  train  or  in  a  caboose  or  car  attached 
to  such  a  train  cannot  expect  to  require  the 
conveniences,  or  all  the  safeguards  figainst 
danger  that  he  may  demand,  upon  trains  de- 
voted to  passenger  service.  Chii.-i;,'  &^  A. 
R.  Co.  v.Arnol,  144  ///.  261,  33  N.  E.  Rep. 
204. 

But  it  is  the  duty  of  the  railroad  com- 
pany, in  such  case,  to  exercise  tlie  highest 
degree  of  care  consistent  with  the  usual  and 
practical  operation  of  such  trains,  and  the 
same  presumptions  arise  in  favor  of  a  pas- 
senger injured  thereon  while  obeying  the 
regulations  of  the  company,  as  in  the  case 
of  a  passenger  on  any  other  train.  Woolery 
v.  Louisville,  N.  A.  &->  C.  R.  Co.,  27  Am.  &* 
Eng.  R.  Cas.  210,  107  Ind.  381,  57  Am.  Rep. 
114,  8  A'.  E.  Rep.  226. 

If  a  company  carries  passengers  by  a 
freight  train  it  is  bound  to  use  reasonable 
care  in  handling  the  train,  to  avoid  injuries 
to  the  passengers  ;  and  the  latter  upon  en- 
tering such  car  have  a  right  to  expect  as 
much.  Chicago  &»  A.  R,  Co.  v.  Arnol,  46  ///. 
App.  157. 
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(2)  lUuslralious.  —  When  the  caboose 
which  is  usually  attached  to  sucli  a  freiglit 
train  is  in  the  rc[)air  shop,  aiul  a  common 
Lox-car  with  temporary  rude  seats  is  sub- 
fitittitcd  to  accommodate  passengers,  and  the 
use  of  sucii  boxcar  is  more  diingcrous,  the 
(li'gree  of  care  on  the  part  of  the  company  is 
tiieieby  increased.  Missouri  Pac.  R,  Co.  v. 
llolcomb,  44  Am.  &*  JCh^.  K.  Las.  303,  44 
Kan.  332,  24  J'ac,  Rep.  467. 

Wiiere,  in  an  action  by  a  passenger  for 
damages  for  injuries  received  as  such  pas- 
senger, it  is  shownthatthetrain  on  which  the 
plaintilT  was  a  passenger  was  a  freight  train, 
not  intended  for  both  passengers  and  freight, 
tlie  plaintilT  must  show  gross  negligence  on 
the  part  of  the  servants  of  the  defendant 
before  a  recovery  can  be  had  in  view  of  sec- 
tion 1054  of  the  Mississippi  Code  of  1886, 
which  provides  that  "  for  injury  to  any  pas- 
senger upon  any  freight  train  not  being  in- 
tended for  both  passengers  and  freiglit,  such 
company  shall  not  be  liable  except  for  gross 
ncgli^'cncc  or  carelessness  of  its  servants." 
Perkins  v.  Chicago,  .St.  L.  <S-  A".  O.  K.  Co., 
21  Am.  Sr*  Eng.  Ji.  Cas.  242,  60  A/iss.  726. 

Public  policy  requires  that  carriers  of 
passengers  should  be  held  to  the  greatest 
possible  care  and  diligence ;  and  this  rule 
applies  to  freight  trains  carrying  passen- 
gers, and  to  one  who  is  traveling  thereon 
to  accompany  cattle  which  are  in  the  freight 
cars.  Indianapolis  &*  St.  L.  R.  Co.  v.  Horst, 
93  U.  S.  291.— Following  Philadelphia  & 
R.  K.  Co.  V.  Derby,  14  How.  (U.  S.)  486; 
Steamboat  New  World  v.  King,  16  How. 
(U.  S.)  469;  New  York  C.  R.  Co.  v.  Lock- 
wood,  17  Wall.  (U.  S.)  357.— Quoted  in 
Arkansas  Midland  R.  Co.  v.  Canman,  52 
Ark.  517  ;  Missouri  Pac.  R.  Co.  v.  Holcomb, 
44  Kan.  332. 

28J>. coiiiincusurntc  with   the 

iiKxlu  of  conveyance.* — A  company  un- 
dertaking to  transport  passengers  on  the 
toj)  of  a  stock-train  must  use  a  degree  of 
care  and  diligence  in  running  the  train  cor- 
responding to  the  mode  of  conveyance 
adoi)ted.  Tlierc  might  be  great  negligence  in 
subjecting  such  a  train  to  certain  jerks  and 
bumps  which  could  not  affect  the  safety  of 
passengers  transported  in  inclosed  cars. 
Tihhy  v.  Missouri  Pac.  R.  Co.,  82  Afo.  292. 
And  see  also  Whitehead  v.  St.  Louis,  I.  M. 
&>  S.  R.  Co.,  39  Am.  &*  Eng.  R.  Cas.  410,  99 
Mo.  263, 1 1  S.  IV.  Rep.  751.     Guffey  v.  Han- 

*  See  also  ante,  152-154. 


ttibal  6-  St.  J.  R.  Co.,  53  A/o.  A  pp.  4O2.  Mc- 
iiee  V.  Missouri  Pac.  R.  Co.,  31  .  //«.  &*  Eng, 
R.  Cas.  I,  tj2  .Mo.  20S,  10  West.  Rep.  282,  4 
S.  W,  Rep.  739.  Illinois  C.  R,  Co.  v.  A.rley, 
47  ///.  App.  307. 

A  company  transporting  passengers  on  a 
freight  train  is  not  lielil  to  a  degree  of  care 
in  the  (}i)eration  of  the  train  that  would  de- 
stroy its  use  for  its  primary  |)urpose,  but  it 
is  required  to  exercise  the  highest  degree  of 
care  that  is  practicable  and  consistent  with 
the  efficient  use  of  the  means  and  appliances 
adopted  ;  and  is  held  to  the  same  strict  ac- 
countability for  negligence  of  its  servants, 
injuriously  affecting  the  passengers,  as  it 
would  be  if  the  transportation  had  been  by 
a  train  devoted  to  passenger  service  exclu- 
sively. Chicago  i^  ^l.  R.  Co.  v.  Arnol,  58 
Am.  &*  Eng.  R.  Cas.  411,  144  ///,  261,  33  N, 
E.  Rep.  204. 

A  com|)any  that  for  years  has  been  in  the 
habit  of  carrying  p  issengers  on  one  of  its 
local  freight  trains  is  required  to  exercise 
the  highest  possible  degree  of  care  and  dili- 
gence to  which  such  trains  are  8uscci)tible, 
Missouri  Pac.  R.  Co.  v.  Holcomb,  44  Am.  &* 
Eng.  R.  Cas.  303,  44  Ran.  332,  24  /'ac.  Rep. 
467.— QuOTiNd  Indianapolis  &  St.  L.  R.  Co. 
V.  Horst,  93  U.  S.  291. 

A  man  who  voluntarily  takes  passage 
upon  an  ordinary  freight  train  of  a  railway 
on  which  passenger  trains  are  provided,  is 
entitled  to  expect  such  security  only  as  that 
mode  of  conveyance  is  reasonably  expected 
to  render;  and  if,  while  seated  in  the  cab, 
he  is  injured  by  a  jolt  or  jar  in  coupling 
cars  to  the  train,  the  company  is  not  liable 
to  him  in  damages,  the  burden  being  on  it 
to  show  that  such  jolt  or  jar  is  usual  and 
necessary.  Crinc  v.  East  Tenn.,  V.  (S~»  G. 
R.  Co.,  84  Ga.  651,  II  .v.  E.  Rep.  555. 

21)0.  Hesree  of  care  with  respect 
to  tracli.* — A  passenger  who  is  permitted 
to  ride  on  a  freight  train  assumes  the  addi- 
tional risk  incident  to  such  a  train,  but  does 
not  assume  any  additional  risk  so  far  as  the 
condition  of  the  track  is  concerned.  Ohio 
Valley  R.  Co.  v.  Watson,  (Ry.)  58  Am.  »Sr* 
Eng.  R.  Cas.  418,  21  .V.  /F.  Rep.  244.— Quot- 
ing Indianapolis  &  St.  L.  R.  Co.  v.  Horst,  93 
U.  S.  291. 

201.  Assumption  of  increased 
rislis  by  passentfer.t  —  When  a   person 


♦See  also  ante,  102-104. 
t  Persons  riding  on  freight  train  assume  risk 
of  that  mode  of  travel  and  are  held  to  a  notice 
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takes  passage  on  a  frcif^litor  mixed  train, 
he  nssuines  all  risks  lu-cfssariiy  incident  to 
that  nietliod  of  transjiortation.  Oi'iatt  v. 
Dakota  C.  A'.  Co.,  43  A/i/in.  300,  45  A'.  II'. 
A'f/>.  436.  Wliihln-ad  V.  St.  Louis,  /.  M,  &* 
a.  A'.  Co.,  39  ^l»i.  di-»  /'-'«(,'.  A'.  Cos.  410.  99 
it/*;.  263,  II  .S'  W.  /\V/.  751.  CuffiyM.  Hatt- 
tiibal&'  St.  J.  A'.  Co.,  53  J/t;.  ////.  462.  Afc- 
Ctf  V.  Missouri  I'ai.  A'.  Co.,  31  //«/.  6>»  AV/i,'. 
A'.  6Vi.f.  I,  92  .»/<'.  3u8,  10  fr/.f/.  /\','/>.  282,  4 
i".  /r.  AV/.  739.  Illinois  C.  A*.  C't^.  x.A.xlty, 
47  ///.  ^///.  307.  (M/t)  /'(i//<7  A'.  (,'<;.  V,  Wiitsoii, 
(A)'.)  58  .•/«/.  iS-  A;/^,'.  A".  t<»J.  418,  21  S.  W. 
Rep.  244.  I\  nnsylvania  Co.  v.  A'l-ioimyer, 
52  ^/;//.  il^  AV/^'-.  A'.  C'lii.  454,  129  /mi.  401,  28 
N.  E.  Kip.  860.  6»///(^  <>i»/.  A',  ti).  V.  Dicker- 
son,  59  /Wi/.  317.  Woolery  v.  Louis^ullc,  N. 
A.  Sr*  C.  A".  C'<^,  27  /^/w/.  &*  Eng.  R.  Cas.  210, 
107  /«</.  31S1.  57  ^/w.  Rtp.  114,  8  A'.  A".  AV/. 
226.  Louisville  &>  A'.  R.  Co.  v.  Uisch,  41 
Am.  fi-  Eng.  R.  Cas.  89,  120  Did.  549,  22  A'. 
A".  Rip.  662. 

The  only  hazards  assumed  by  the  passen- 
ger j\re  those  incident  to  such  trains,  and 
not  hazards  or  peril  arising  from  the  negli- 
gence or  want  of  proper  care  of  those  in 
charge  of  it.  Chicago  &^  A.  R.  Co.  v.  Arnol, 
58  Am.  (S-  Eng.  R.  Cas.  41 1,  144  ///.  261,  33 
A'^.  E.  Rep.  204. 

A  passenger  on  a  freight  train  cannot  re- 
quire the  safeguards  against  danger  to  which 
passengers  upon  trains  devoted  to  passenger 
service  are  entitled,  but  lie  accepts  the  ac- 
commodations provided  subject  to  all  the 
ordinary  inconveniences,  delays,  and  hazards 
incident  to  such  trains,  when  equipped  in 
the  ordinary  manner  of  equipping  such 
trains  and  managed  with  proper  care  and 
skill.  Chicago  &•  A.  R.  Co.  v.  Arnol.  58  Am. 
&*  Eng.  R.  Cas.  411,  144  ///.  261,  33  N.  E. 
Rep.  204. 

If  a  passenger  remains  on  the  platform 
f )f  a  ciir  attached  to  a  long  and  heavy  freight 
train  after  warning  to  go  inside,  he  thereby 
assumes  the  risk  of  injuries  which  may  occur 
by  jerks  necessary  in  starting  the  train. 
Louisville  <S~»  A'.  R.  Co.  v.  /iiscli,  41  Am.  &* 
Eng.  R.  Cas.  89,  1 20  /»tl.  549,  22  A^.  E.  Rep. 
662. 

A  person  who  takes  passage  on  a  freight 
train,  knowing  the  risks  and  inconveniences 
incidental  thereto,  is  bound  to  exercise  more 
care  with   respect  to  his  own  safety  and 

of  rules  of  the  company,  see  notes,  3  L.  R.  A. 
156  ;  19  /(/.  310. 

Carriage  in  private  cars — assumption  of 
risks,  see  Private  Cars,  1,  2. 


comfort  than  is  required  ofh  im  upon  ordi- 
nary passenger  trains.  Wallace  v.  Western 
N.  C.  R.  Co.,  34  Am.&^Eng.  R.  Cas.  553,  98 
A'.  Car.  494,  2  Am.  St.  Rep.  346,  4  .S'.  A". 
A>/.  503.— KkvM'.wki)  in  Smith  t-.  Kirli- 
riond  &  I).  U.  Co.,  34  Am.  &  Kng.  K.  Cas. 
jSr.  99  N.  Car.  241,  5  S.  E.  Kep.  8(/). 

(Jnc  who  takes  passage  on  a  freight  train, 
although  with  a  caboose  attached,  must 
take  notice  of  the  character  of  the  train  and 
use  such  ordinary  care  to  avoid  injury  as  the 
nature  of  the  mode  of  travel  will  admit ;  one 
of  the  risks  to  be  guarded  against  being 
that  arising  from  the  sudden  jerk  of  the 
train  on  starting,  due  to  the  taking  up  of 
slack  between  the  cars.  Louisrille  6«»  A'.  A'. 
Co.  V.  liisclt,  41  .  im.  &*  Eng.  R.  Cas.  89,  120 
Did.  549,  22  A'.  /:'.  Rep.  662. 

A  p.'irty  who  makes  an  arrangement  to 
be  carried  on  a  freight  car  impliedly  agrees 
to  accept  and  be  satisfied  with  such  accom- 
modatii  us,  as  regards-  carriages  and  seats, 
and  places  of  entering  and  leaving  the  car- 
riages, as  may  be  found  in  the  usual  course 
of  the  business.  If  the  cars,  at  the  time  of  his 
agreeing  to  his  pa.ssage  and  taking  his  seat, 
are  at  a  freight  depot  he  should  be  satis- 
fied with  such  means  of  entering  them  as 
are  provided  for  the  loading  of  freight.  If 
the  cars  arc  at  the  time  standing  on  a  part 
of  the  track  where  there  is  no  provision  for 
landing  or  receiving  either  goods  or  passen- 
gers, he  should  be  satisfied  with  such  means 
and  facilities  as  may  casually  be  within  his 
reach.  The  company  is  not  bound  in  cither 
case  to  make  landings  or  any  provision 
whatever  for  the  reception  or  discharge  of 
passengers  where  none  are  expected  to  be. 
Central  R.  Co.  v.  Smith,  76  Ga.  209,  2  Am. 
St.  Rep.  31. 

In  an  action  for  injuries  received  by  a 
passenger,  growing  out  of  no  risk  peculiar 
to  a  freight  train,  it  is  proper  for  the  court 
to  refuse  an  instruction  as  to  the  assump- 
tion of  incn^ascd  risk  by  a  passenger  on  a 
freight  train.  Eddy  v.  Wallace,  52  Am.  &* 
Eng.  R.  Cas.  265,  49  Eed.  Rep.  801,  4  I/.  S. 
App.  264,  I  C.  C.  A.  435. 

202.  Taking;  on  aiullcttiiifroiriins- 
soiiffors.* — A  company  when  carrying  pas- 
sengers on  a  freight  train  is  not  required  to 
draw  the  train  up  to  the  passenger  platform 
unless  it  has  been  the  custom  of  the  com- 
pany so  to  do.  Otherwise  they  have  the 
right  to  receive  passengers  on  their  freight 

*See  also  ante,  213-264. 
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trains  aiici  discharge  them  at  the  usual  place 
adopted  for  that  mode  of  travel.  Illinois  C. 
Jt.  Co.  V.  Nelson,  59  ///.  no,  11  Am.  Ky.  Rep. 
148.  —  Distinguishing  Chicago  &  A.  R. 
Co.  V.  Flagg,  43  III.  364. 

It  is  the  duty  of  a  company  carrying  pas- 
sengers on  a  freight  train,  in  reaching  the 
station  of  the  passengers'  destination,  to 
bring  the  train  to  a  full  stop,  with  due  and 
proper  care  and  caution  with  reference  to 
the  personal  safety  of  the  passengers;  and 
thereupon  not  to  start  or  move  forward 
such  train  in  an  improper  and  dangerous 
manner  at  a  time  when  such  passengers  may 
rightfully,  in  the  exercise  of  due  care,  arise 
from  their  seats  and  prepare  to  leave  the 
train  at  such  station.  Chicago  &*  A.  R.  Co. 
V.  Arnol,  58  Atn.  &^  Eng.  R,  Cas.  411,  144 
///.  261,  33  N.  E.  Rep.  204. — Followed  in 
Chicago,  P.  &  St.  L.  R.  Co.  v.  Lewis,  145 
111.  67. 

Where  a  freight  train  is  accustomed  to 
discharge  its  passengers  at  some  place  other 
than  the  platfor.-n,  or  where  it  is  impractica- 
ble for  it  to  reach  the  platform  with  the 
caboose  or  car  in  which  passengers  are 
carried,  the  passengers  may  be  required  to 
leave  the  train  at  some  other  appropriate 
and  convenient  place  not  connected  with 
the  platform ;  but  in  such  case  the  passen- 
gers are  entitled  to  receive  such  care  and 
attention  as  are  necessary  to  enable  them 
to  properly  reach  the  station.  New  York 
C.  &>  St.  L.  R.  Co.  V.  Doane,  37  Am.  &'  Eng. 
R.  Cas.  87,  115  Ind.  435,  7  A>n.  Si.  Rep.  451, 
I  L.  R.  A.  157,  17  N.  E.  Rep.  913,  15  IVest. 
Rep.  465. 

Where  a  company  attaches  a  regular  pas- 
senger car  to  a  freight  car,  and  permits  all 
to  ride  who  wish  to  do  so,  such  train  is 
both  a  freight  and  a  passenger  train  ;  and  it 
is  the  duty  of  the  company  to  provide  a 
safe  passageway  between  the  station  and 
the  place  where  the  passenger  car  generally 
lay,  where  it  is  not  drawn  up  to  the  plat- 
fori.i ;  and  it  is  liable  for  injuries  to  a  pas- 
senger caused  by  falling  into  an  improperly 
constructed  cattle-guard,  by  reason  of  its 
failure  to  provide  a  safe  passageway.  Dil- 
laye  v.  New  York  C.  R.  Co.,  itBarb.  (N.  Y.) 
30.— Explained  in  HofTman  v.  New  York 
C.  &  H.  R.  R.  Co.,  13  Hun  589. 

293.  Liability  for  sudden  Jerks.*— 
Though  one  who  takes  passage  on  a  freight 

*See  also  anU,  205,  221,  248;  post, 
385. 


train  as  a  rule  takes  upon  himself  all  the 
hazard,  inconveniences,  and  rules  of  the  com- 
pany incident  to  the  running,  management, 
and  jerking  of  such  trains,  yet  where  such  a 
train  has  stopped  and  a  passenger  been  told 
to  alight,  and  while  doing  so  is  thrown  down 
and  injured  by  the  violent  jerking  of  the 
train  consequent  to  "  taking  up  the  slack  " 
preparatory  to  shifting,  the  company  is  lia- 
ble, /ones  v.  Missouri  Pac.  R.  Co.,  31  Mo. 
App.  614. 

Where  a  caboose  attached  to  a  freight  car 
is  provided  for  the  accommodation  of  pas- 
sengers and  they  are  thereby  invited  to 
travel,  those  operating  the  train  must  give 
such  passengers  such  attention  as  is  con- 
sistent with  the  operation  of  such  train,  but 
not  such  strict  attention  and  care  as  on 
regular  passenger  trains ;  and  the  company 
is  not  exempt,  under  the  statute,  from  lia- 
bility for  an  injury,  but  the  damages  should 
be  less  than  if  the  injury  had  occurred  on  a 
regular  passenger  train.  So  held,  where  a 
passenger  was  injured  by  a  sudden  jerk  of 
the  train  while  he  was  attempting  to  get  oH. 
Reber  v.  Bond,  38  Fed.  Rep.  822. 

Companies  carrying  passengers  on  a 
freight  train  must  not  start  such  train  in  an 
improper  and  dangerous  manner  at  a  time 
when  the  passengers,  exercising  due  care, 
arise  from  their  seats  and  prepare  to  leave 
the  train.  Chicago  &*  A.  R.  Co.  v.  Arnol, 
58  Am.  &^  Eng.  R.  Caf.  411,  144  ///.  261,  33 
N.  E.  Rep.  204. 

294.  Riding  agrttlnst  carrier's 
rules.* — If  one  is  riding  on  a  freight  train 
with  the  consent  of  the  agents  in  charge 
thereof,  the  company  owes  him  a  duty, 
though  he  is  there  against  the  rules  of  the 
company.  Whitehead  v.  St.  Louis,  I.  M. 
&*  S.  R.  Co.,  39  Am.  <&*  Eng.  R.  Cas.  410,  99 
Mo.  263,  II  5.   tV.  Rep.  75 •• 

295. at  tlie   invitation    of  an 

eniploye.f — Where  the  rules  of  the  com- 
pany prohibit  freight  trains  from  carrying 
passengers,  a  conductor  cannot  relax  the 
rule  without  the  consent  of  the  company  ; 
and  where  a  person  applies  for  passage  on 
such  freight  train  and  is  told  by  the  con- 
ductor that  he  cannot  carry  him,  but  is 
afterwards  told  to  get  on  by  abrakeman,  he 
cannot  reco.er  for  personal  injuries  received 

*  See  also  ante,  49,  81,  116 ;  fost,  359. 

f  See  also  ante,  45,  46. 

Rights  of  passenger  riding  on  freight  train 
by  direction  of  company's  officer  or  employ6, 
see  note,  3  L,  R.  A.  156. 
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while  on  the  train.  Gulf,  C.  &>  S.  F.  R.  Co. 
V.  Campbell,  76  Tex.,  174.  13  S.  IV.  Rep.  19. 
— Approving  Prince  v.  International  &  G. 
N.  R.  Co.,  64  Tex.  146. 

200.  Riding  011  freight  car  instead 
of  in  caboose.*  —  If  a  passenger  on  a 
freight  train  is  injured  by  simply  riding  on 
a  freight  car  by  reason  of  an  accident  to  the 
train,  the  company  will  be  liable  if  the  rule 
prohibiting  passengers  from  riding  elsewhere 
than  in  the  caboose  is  not  conspicuously 
posted,  as  required  by  law;  but  it  is  other- 
wise if  the  injury  is  the  result  of  an  attempt 
on  his  part  to  perform  an  unauthorized  ser- 
vice for  the  company.  Sherman  v.  Hanni- 
bal (S-  St.  J.  R.  Co.,  4  Am.  «S-  Eng.  R.  Cas. 
589,  72  Mo.  62,  37  Am.  Rep.  423. 

207.  Riding  on  mixed  trains. — A 
passenger  upon  a  mixed  train  assumes  the 
extra  risk  necessarily  incident  to  such  trains, 
the  carrier  using  such  diligence  and  care  as  is 
required  on  passenger  trains,  so  far  as  such 
care  is  possible  and  reasonably  consistent 
with  the  freight  busi  ness.  Fisher  v.  Southern 
Pac.  R.  Co.,  89  Cal.  399,  26  Pac.  Rep.  894. 

In  an  action  against  a  company  for  dam- 
ages for  injuries  received  by  a  passenger 
upon  a  mixed  passenger  and  freight  train, 
througii  the  alleged  negligence  of  the  ser- 
vants of  the  company  in  coupling  the  cars, 
an  instruction  to  the  jury,  asked  by  the 
plaintiff,  in  the  language  of  section  2100  of 
the  Civil  Code,  "  that  a  railroad  company 
carrying  passengers  paying  fare  must  use 
the  utmost  care  and  diligence  for  their  safe 
carriage,  and  must  provide  everything  neces- 
sary for  that  purpose,"  is  not  erroneous  be- 
cause of  the  omission  of  the  concluding 
words  of  the  section,  "and  must  exercise, 
to  that  end,  a  reasonable  degree  of  skill." 
Fisher  v.  Southern  Pac.  R.  Co.,  89  Cal.  399, 
26  Pac.  Rep.  894.  And  see  also  Thomas  v. 
Charlotte,  C.  &•  A.  R.  Co.,  38  So.  Car.  485, 
17  .S".  F.  Rep.  226. 

298.  On  construction  trains.f— A 
person  riding  on  a  construction  train  over 
and  upon  side-tracks  constructed  in  the 
ordinary  manner  thereby  consents  to  and 
accepts  the  risks  incident  to  such  a  train 
and  track ;  but  such  person  may  recover 
for  an  injury  caused  by  a  failure  of  the  com- 
pany to  keep  such  track  in  suitable  repair 
for  the  ordinary  purposes  for  which  it  was 

*  See  also  po^t,  457-498. 

f  See  also  ante,  SO. 

Riding  un  construction  train,  see  CoNDt;cTOR, 
3. 


constructed  and  used.  Rosenbaum  v.  St. 
Paul  &•  D.  R.  Co.,  34  Am.  <S-  Eng.  R.  Cas. 
274,  38  Minn.  173,  36  A'.  IV.  Rep.  447. — 
Distinguished  in  Carlson  v.  Oregon  S. 
L.  &  U.  N.  R.  Co.,  21  Oreg.  450. 

The  presumption  that  one  who  is  per- 
mitted by  an  employe  of  a  company  to  ride 
upon  a  construction  train  is  not  lawfully 
thereon  may  be  overcome  by  special  cir- 
cumstances implying  the  authority  of  such 
employe  to  grant  such  privilege.  Rosen- 
baum V.  St.  Paul  &*  D.  R.  Co.,  34  Am.  Of 
Eng.  R.  Cas.  vji,,  38  Minn.  173,  36  N.  W. 
Rep.  447.  And  compare  also  Graham  v. 
Toronto,  G.  &•  B.  R.  Co.,  23  U.  C.  C.  P.  541. 

299.  On  gravel  trains.— A  company 
may  be  liable  for  an  injury  which  happens 
to  a  person  who  takes  passage  on  a  gravel 
train  not  engaged  in  carrying  passengers. 
Lawrcnceburgh  <&*  U.  M.  R.  Co.  v.  Mont- 
gomery. 7  Ind.  474.-EXPLAINING  Fitzpat- 

rick  V.  New  Albany  &  S.  R.  Co.,  7  Ind.  436. 
— Distinguished  in  Higgins  v.  Hannibal 
&  St.  J.  R.  Co.,  36  Mo.  418 ;  Eaton  v.  Dela- 
ware, L.  &  W.  R.  Co.,  57  N.  Y.  382. 

300.  On  liand-cars.*  — A  passenger 
lawfully  upon  a  hand-car  is  entitled  to  exact 
of  the  company  ordinary  care  for  his  safety. 
/nternational  <&j  G.  N.  R.  Co.  v.  Prince,  44 
Am.  <S-  Ettg.  R.  Cas.  294,  77  Tex.  560,  14  .S. 

IV.  Rep.  171. 

To  entitle  an  administratrix  to  recover  for 
an  injury  to  her  intestate,  caused  by  being 
negligently  run  over  by  defendants'  train 
while  he  was  riding  between  stations  on  a 
handcar  at  the  invitation  of  the  foreman  of 
a  section,  it  must  appear  that  the  company 
was  a  common  carrier  of  passengers  by 
hand-cars.  Noar  v.  Maine  C.  R.  Co.,  70 
Me.  65. — Reviewing  Graham  v.  Toronto, 
G.  &  B.  R.Co.,  23  U.  C.  C.  P.  541.— Dis- 
tinguished in  Pool  V.  Chicago,  M.  &  St. 
P.  R.  Co.,  3  Am.  &  Eng.  R.  Cas.  332,  53 
Wis.  657. 

Where  a  detective  employed  by  the  com- 
pany was  directed  by  its  authorized  agent 
to  go  from  one  station  to  another  on  a 
hand-car — held,  that  the  company  was  liable 
for  injuries  received  while  riding  on  said 
car,  caused  either  by  its  unfitness  or  by 
negligence  in  its  operation.  Pool  v.  Chicago, 
M.  &>  St.  P.  R.  Co.,  3  Am.  &-  Eng.  R.  Cas. 
332.— Distinguishing  Hoar  v.  Maine  C. 
R.  Co.,  70  Me.  65. 

*  See  also  ante,  51. 

Power  of  agents  to  permit  persons  to  ride  on 
engine  or  hand-car,  see  Agency,  63,  64. 


*.  M 

B 

*i     1 

HtF 

ri 

Kt' 

" ' "% 

mA'- 

i 


428 


CARRIAGE    OF   PASSENGERS,  301-304. 


ii 


\M 


i;y 


4.  Du/j'  to  Protect  Passengers.  * 
a.  From  Carriers'  Servants. t 

301.  Generally.— Carriers  are  required 
to  behave  toward  their  passengers  with 
civility  and  propriety,  and  to  have  servants 
and  agents  competent  for  their  several  em- 
ployments ;  and  for  the  default  of  their  ser- 
vants or  agents  in  any  of  the  above  particu- 
lars, or  generally  in  any  other  points  of 
duty,  the  carrier  is  directly  responsible. 
Shcrley  v.  Billings,  8  Bush  {Ky.)  147. 

By  the  contract  of  carriage  a  carrier  of 
passengers  assumes  an  absolute  obligation 
to  protect  them  against  the  wilful  as  well  as 
the  negligent  acts  of  irs  servants.  Smith  v. 
Manhattan  A\  Co.,  45  jV.  Y.  S.  R.  865,  18 
iV.  Y.  Sttpp.  759.— Applying  Stewart  v. 
Brooklyn  &  C.  T.  R.  Co.,  90  N.  Y.  588 ;  New 
Orleans  &  N.  E.  R.  Co.  v.  Jopes,  142  U.  S. 
18;  CrakerT/.  Chicago  &  N.  W.  R.  Co.,  36 
Wis.  657  ;  Goddard  v.  Grand  Trunk  R.  Co., 
57  Me.  202.  Reviewing  New  Jersey 
Steamboat  Co.  v.  Brockett,  121  U.  S.  637. 

302.  Misconduct.^ — A  carrier  of  pas- 
sengers is  liable  for  all  damages  which  result 
to  the  passenger  through  the  misconduct 
of  the  carrier  or  his  employes.  Sprittgcr 
Transp.  Co.  v.  Smith,  16  Lea  {Tenn.)  498,  i 
S.  IV.  Rep.  280. 

A  carrier  of  passengers  is  bound  to  pro- 
tect them  absolutely  against  the  misconduct 
of  its  own  servants.  New  Jersey  Steamboat 
Co.  V.  Brockett,  .21  U.  S.  dyj,  7  Sup.  Ct. 
Rep.  1039.— Distinguished  in  Central  R. 
Co.  V.  Peacock,  69  Md.  257.    Reviewed 

*  Liability  of  company  for  arrests  of  passen- 
gers, see  Arrest,  3. 

Passenger's  right  to  proper  treatment,  see 
note,  3  L.  R.  A.  133. 

Liability  for  injuries  and  assaults  upon  pas- 
sengers, see  note,  26  Am.  &  Eng.  R.  Cas.  256 

Liability  for  torts,  see  note,  12  L.  R.  A.  113. 

Negligence  in  not  furnishing  effective  police 
force  to  guard  passengers,  see  note,  26  Am.  & 
Eno.  R.  Cas.  250. 

Arresting,  detaining,  and  searching  of  passen- 
gers, see  Agency,  J)4. 

Liability  for  false  imprisonment  of  passen- 
gers, see  False  Imprisonment. 

Liability  to  suit  for  malicious  prosecution,  see 
Malicious  Prosecution,  3-16. 

t  Injuries  to  passengers  by  servants,  see  notes, 
21  Am.  &  Eng.  R.  Cas.  336;  15  Id.  149;  18  Id. 
382,  390;  34  Id.  380. 

Liability  for  arrests  of  passengers  by  servants, 
see  note,  32  Am.  St.  Rep.  100. 

As  to  passenger's  right  to  proper  treatment 
from  company's  agents  and  servants,  see  note,  I 
L.  R.  a.  682. 

X  See  also  Agency,  06. 


IN  Smith  V.  Manhattan  R.  Co.,  45  N.  Y.  S. 
R.  865. 

303.  within  line  of  employ- 
ment.*— A  company  is  liable  to  the'  same 
extent  as  an  individual  for  any  injury  dona 
to  a  passenger  by  a  person  in  the  course  of 
his  employment  who  is  in  the  service  of  the 
company.  Cor  belt  v.  Twenty-third  St.  R. 
Co.,  42  Hun  (N.  Y.)  587,  4  N.  Y.  S.  R.  535. 
—  Applying  Ramsden  v.  Boston  &  A.  R. 
Co.,  104  Mass.  117;  Higgins  v.  Watervliet 
Turnpike  Co.,  46  N.  Y.  23;  Hoffman  v. 
New  York  C.  &  H.  R.  R.  Co.,  87  N.  Y. 
25 ;  Flynn  v.  Central  Park,  etc.,  R.  Co.,  17 
J.  &  S.  (N.  Y.)  81. 

While  a  carrier  of  passengers,  by  his  con- 
tract of  transportation,  undertakes  to  pro- 
tect the  passenger  against  any  injury  arising 
from  the  negligence  or  wilful  misconduct  of 
its  servants  when  engaged  in  the  perform- 
ance of  their  duties,  to  warrant  a  recovery 
of  damages  alleged  to  have  been  caused  by 
a  breach  of  the  undertaking,  the  negligence 
or  wilful  misconduct  must  not  only 
be  shown,  but  it  must  also  appear  that 
the  servant  was  acting  at  the  time  in 
the  course  of  his  employment.  Mulligan 
V.  New  York  &>  R.  B.  R.  Co.,  53  Am.  &> 
Eng.  R.  Cas.  47,  129  N.  Y.  506,  29  A^.  E. 
Rep.  952,  42  N.  Y.  S.  R.  83 ;  rc-versing  39  A'^. 
Y.  S.  R.  20,  14  A^.  F.  Supp.  456. 

It  is  the  duty  of  the  carrier  to  treat  the 
passenger  properly  and  carry  him  safely ; 
to  protect  the  passenger  against  any  injury 
from  the  negligence  or  wilful  misconduct  of 
its  servants,  while  performing  the  contract, 
and  of  his  fellow-passenger  and  strangers, 
so  far  as  practicable.  Gillingham  v.  Ohio 
River  R.  Co.,  51  Am.  <S>»  Eng.  R.  Cas.  222, 
35  IV.  Va.  588,  14  Z.  R.  A.  798,  14  S.  E. 
Rep.  243. 

304.  outside    of  line  of  em- 

ploynientf  —  Malice.  —  Where  the  em- 
ploye goes  outside  of  ti^e  line  of  his 
employment  and,  for  purposes  if  his  own, 
inflicts  an  injury  upon  a  person  having  no 
claims  upon  the  company,  the  latter  is  not 
liable  ;  but  the  rule  does  not  extend  to  an 
injury  inflicted  by  servants  of  a  railroad 
upon  passengers.  Chicago  &•  E.  I.  R.  Co. 
v.  Elexman,  9  ///.  App.  250. 

The  carrier  is  responsible  for  the  mali- 
cious and  wanton  acts  of  its  servat^ts  to  a 
passenger,  whether  done  in  the  line  of  his 

*  See  also  Agency,  73. 
f  See  also  Agency,  74. 
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employment  or  not,  if  done  during  the 
course  of  the  disciiarge  of  his  duty  to  the 
master  which  relates  to  the  passenges  ;  but 
the  carrier  is  responsible  for  such  conduct 
of  the  servant  to  a  stranger  or  trespasser 
only  when  the  act  is  in  the  line  of  his  em- 
ployment. Eai/s  V.  Metropolitan  St.  R.  Co., 
43  Mo.  App.  536. 

The  rule  relieving  a  master  from  liability 
for  a  malicious  injury  inflicted  by  his  ser- 
vant when  not  acting  within  the  scope  of 
his  employment  does  not  apply  as  between 
a  common  carrier  of  passengers  and  a  pas- 
senger. Such  a  carrier  undertakes  to  pro- 
tect the  passenger  against  any  injury  arising 
from  the  negligence  or  wilful  misconduct 
of  its  servants  while  engaged  in  performing 
a  duty  wiiich  the  carrier  owes  to  the  pas- 
senger. Stewart  v.  Brooklyn  &*  C.  T.  /?. 
Co.,  12  Am.  &■>  Eng.  R.  Cas.  127,^0  N.  V. 
588,  43  Am.  Rep.  185. — LIMITING  Isaacs  v. 
Third  Ave.  R.  Co.,  47  N.  Y.  122.7  Am. 
Rep.  418. — Applied  in  Smith  v.  Manhat- 
tan R.  Co.,  45  N.  Y.  S.  R.  865.  18  N.  Y. 
Supp.  759.  Followed  in  Carpenter  v. 
Boston  &  A.  R.  Co.,  21  Am.  &  Eng.  R.  Cas. 
331,  97  N.  Y,  494,  49  Am.  Rep.  540. 

;J05.  Tortious  act.s,  {jfeiierally.*— 
Railroad  companies  are  responsible  to  pas- 
sengers for  the  torts  of  the  conductors  and 
other  servants  of  tiie  company  employed  in 
running  trains,  when  such  torts  are  com- 
mitted in  connection  with  the  business  in- 
trusted to  such  servants,  and  spring  from, 
or  grow  immediately  out  of,  such  business. 
Gasway  v.  Atlanta  &*  W.  P.  R.  Co.,  58  Ga. 
216,  16  Am.  Ry.  Rip.  99. 

The  rule  that  carriers  of  passengers  are 
lial)le  for  the  negligent  or  wrongful  acts  of 
their  servants  and  employes  does  not 
always  depend  upon  the  fact  that  the  car- 
rier owes  a  duty  or  is  under  some  obligation 
to  the  party  injured.  Johnson  v.  Chicago, 
R.  I.  &*  P.  R.  Co..  8  Am.  &"  Eng.  R.  Cas. 
206,  58  hnva  348,  12  N.  IV.  Rep.  329. 

:{0<{.  Vl<»leiice.— It  results  necessarily 
that  the  contract  between  the  carrier  and 
tiie  passenger  must  guarantee  immunity  to 
the  passenger  from  violence  at  the  hands  of 
those  whose  duty  it  is  to  afford  protection 
against  violence  by  strangers.  Sherlcy  v. 
Billings,  8  Bush  {Ky.)  147. 

*  See  also  Agency,  04-08. 

Liability  to  passengers  for  torts  of  trainmen, 
see  note,  42  Am.  Ref.  36. 

Limitation  of  carrier's  liability  for  torts  of 
employ^,  see  note,  i  L.  R.  A.  143. 


It  is  not  error  for  the  court  to  instruct 
the  jury  that  carriers  are  bound  to  protect 
their  passengers  from  violence  on  the  part 
of  their  servants,  simply  because  this  duty  is 
not  an  absolute  one  in  all  cases.  Louisville 
&-  N.  R.  Co.  V.  Kelly,  13  Am.  G^  Eng.  R. 
Cas.  I,  92  Ind.  yji,  A7  Am.  Rep.  149. 

Plaintiff  sued  for  an  injury  received 
while  getting  on  a  boat  which  the  com- 
pany ran  across  an  intervening  water  to 
reach  the  beginning  of  its  road.  He  was  a 
passenger,  and  while  crossing  the  gang- 
plank to  the  deck  of  the  boat,  which  was 
steep  and  slippery,  he  slipped  upon  a  rope, 
and  was  about  to  fall  when  he  was  seized  by 
a  deck-hand  and  pulled  so  violently  onto  the 
deck  that  he  fell  imd  received  severe  in- 
juries. Held,  thai  the  proximate  cause  of 
the  accident  was  the  rope,  and  that  it  was  a 
careless  as  well  as  a  dangerous  act  on  the 
part  of  the  company  to  leave  it  across  the 
gang-plank,  and  that  a  verdici  in  favor  of 
plaintiff  should  not  be  set  aside.  Simonin 
V.  A'e7i>  York,  L.  E.  &^  W.  R.  Co.,  36  Hun 
{N.  F.)  214. 

And  the  defendant  could  not  complain  of 
the  question  being  left  to  the  jury  as  to 
whether  such  deck-hand  was  acting  within 
the  scope  of  his  duty,  as  it  was  more  favor- 
able than  the  defendant  had  a  right  to  de- 
mand. Simonin  v.  Ntnv  York,  L.  E.  &^  JV. 
R.  Co.,  36  Hun  (iV.  Y.)  214.— Following 
Drew  V.  Sixth  Ave.  R.  Co.,  26  N.  Y.  49. 

307.  Assaults.*— The  carrier  must  not 
only  protect  his  passengers  against  the  vio- 
lence and  insults  of  strangers  and  co-passen- 
gers, but  a  fortiori  against  the  violence  and 
insults  of  his  own  servants.  If  this  duty 
is  not  performed,  if  this  protection  is  not 
afforded,  but  on  the  contrary  the  passenger 
is  assaulted  and  insulted  through  the  negli- 
gence or  wilful  misconduct  of  the  carrier's 
servant,  the  carrier  is  necessarily  respcm- 
sible.  Sherley  v.  Billings,  8  Bush  {fCy.) 
147. —Quoted  in  Winnegarw.  Central  Pass. 
R.  Co..  34  Am.  &  Eng.  R.  Cas.  462,  85  Ky. 
547,  4  S.  W.  Rep.  237. 

In  every  contract  of  carriage  there  is  an 
implied  stipulation  that  the  passenger  shall 
be  humanely  treated,  and  that  the  servants 

*  See  also  AcKNCV,  J)0 ;  Assault,  Civil 
Action  jiR,  2-8;  Cosuuctor,  lO;  also/w/, 
3 IS,  320. 

Liability  for  assaults  on  passengers  by  servants, 
see  notes,  32  Am.  St.  Rep.  95;  34  Am.  St  Eng.  R. 
Cas.  3S0;  18  IJ.  382;  i5/</.  149;  13  Id.  4;  14  L. 

r.  a.  737. 
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of  the  carrier  engaged  in  the  performance  of 
their  master's  contract  shall  not  unjusti- 
fiably assault,  beat,  or  otherwise  maltreat 
the  passenger  while  the  carrier  sustains  such 
contract  relations  to  him ;  and  the  carrier  is 
liable  for  any  breach  of  such  contract,  re- 
gardless of  the  servant's  motive.  Chicago, 
R.  I.  &*  P.  R.  Co.  V.  Barrett,  i6  ///.  App. 

17- 

308. assaults  on  female  pas- 
sengers.*— A  company  is  liable  in  com- 
pensatory damages  for  an  indecent  approach 
or  assault  by  a  conductor  upon  a  female 
passenger.  Crater  v.  Chicago  &*  N.  IV.  R, 
Co.,  36  IVis.  657,  9  Am.  Ry.  Rep.  118. — 
Quoted  in  Randolph  v.  Hannibal  &  St.  J. 
K.  Co.,  18  Mo.  App.  609;  McGinnis  v. 
Missouri  Pac.  R.  Co.,  21  Mo.  App.  399. 
Reviewed  in  Brabbits  v.  Ch  .ugo  &  N.  W, 
R.  Co.,  38  Wis.  289. 

With  respect  to  female  passengers,  the 
carrier  contracts  by  implication  that  they 
shall  be  protected  against  obscene  conduct, 
lascivious  behavior,  and  every  immodest  and 
libidinous  approach.  Nieto  v.  Clark,  i 
Cliff.  {U.  S.)  145.  And  see  also  Louisville 
&^  N.  R.  Co.  v.  Ballard,  85  Ky.  307,  7  Am. 
St.  Rep.  600.  Campbell  v.  Pullman  Palace 
Car  Co.,  42  Fed.  Rep.  484.  Sira  v.  Wabash 
R.  Co.,  115  Mo.  127,  21  S.  IV.  Rep.  905. 
Batton  V.  South  <S-  N.  Ala.  R.  Co.,  23  Am.  &* 
Eug.  R.  Cas.  514,  77  Ala.  591,  54  Am.  Rep. 
80. 

300.  Iiisults.f— The  compensation  the 
carrier  receives  from  the  passenger  is  not 
only  in  consideration  that  he  will  transport 
him  from  one  point  to  another,  as  may  be 
agreed  upon,  but  that  during  the  time  he  is 
so  transporting  him  reasonable  diligence  will 
be  used  to  protect  him  from  insult  and  injury 
from  company's  servants.  Sherley  v.  Bill- 
ings, 8  Bush  {Ky.)  147.  Eads  v.  Metropoli- 
tan St.  R.  Co.,  43  Mo.  App.  536.  Winnegar 
v.  Central  Pass.  R.  Co.,  34  Am.  &•  Eng.  R. 
Cas.  462,  85  Ky.  547,  4  S.   W.  Rep.  237. 

A  carrier  is  bound  to  protect  its  passen- 
gers from  violence  and  insults  by  strangers 
and  fellow-passengers,  and  a  fortiori  Sigainst 
the  violence  and  insults  of  its  own  servants. 
Farber  v.  Missouri  Pac.  R.  Co.,  116  Mo.  81, 
22  S.  IV.  Rep.  631. 

*  Liability  for  assault  by  servant  on  female 
passenger,  see  note,  32  Am.  St.  Rep.  ioi. 

+  See  a\so/'ost,  314,  327. 

Company  liable  to  passengers  for  it^suiting  or 
injurious  acts  of  employes,  see  note,  ai  Am.  & 
Eng.  R.  Cas.  336. 


If  the  conductor,  without  sufficient  ex- 
cuse, refuses  the  demand  of  a  ticket-holder 
to  be  provided  with  a  seat,  and  accompanies 
the  refusal  with  insulting  remarks,  the  com- 
pany will  be  liable  therefor  in  tort.  Louis- 
ville, N.  O.  &*  T.  R.  Co.  V.  Patterson,  69 
Miss.  421,  13  So.  Rep.  697. 

A  passenger  is  entitled  to  recover  damages 
from  the  company  for  insolent,  abusive, and 
olTensive  words  spoken  to  her  by  the  con- 
ductor, unless  the  company  can  show  justi- 
fication or  other  defense.  The  burden  is 
upon  the  defendant  to  establish  such  de- 
fense. Bryan  v.  Chicago,  R.  I.  &*  P.  R.  Co., 
16  Am.  &*  Eng.  R.  Cas.  335,  63  Iowa  464, 
19  N.  IV.  Rep.  295.— Followed  in  Lind- 
say V.  Des  Moines,  68  Iowa  368. 

Plaintiff,  a  colored  passenger,  sued  to  re- 
cover damages  for  being  removed  from  a 
first-class  car  by  two  other  passengers,  who 
seemed  to  be  incited  to  do  so  by  the  news- 
vender  of  the  train.  Held,  that  if  the  con- 
ductor and  brakeman  conspired  with  the 
passengers  to  remove  plaintiff,  or  if  they 
saw  that  the  passengers  were  removing  him, 
and  made  no  effort  to  prevent  it,  gave  no 
discountenance  to  the  insults  and  violence 
offered,  or  made  no  attempt  to  repair  the 
mischief  by  restoring  plaintiff  to  his  seat, 
the  company  was  liable.  Murphy  v.  West- 
ern &*  A.  R.  Co.,  21  Am.  6r-  Eng.  R.  Cas. 
258,  23  Fed.  Rep.  637. 

310. where  passenger  refuses 

to  pay  fare.— By  refusal  to  pay  his  fare  the 
passenger  deprives  himself  of  the  right  to 
insist  upon  courteous  treatment  from  the 
company's  employes  and  cannot  complain 
of  their  misconduct.  Stone  v.  Chicago  &'  A'. 
W.  R.  Co.,  47  Io7oa  82,  17  Am.  Ry.  Rep. 
461.— Distinguishing  McKinleyr/.Chicago 
&  N.  W.  R.  Co.,  44  Iowa  314. 

A  husband  and  wife  sued  to  recover  dam- 
ages for  the  discourteous  language  and 
manner  of  a  conductor  in  removing  them 
from  a  train  for  the  non-payment  of  fare. 
No  question  was  raised  as  to  the  right  of 
the  conductor  to  expel  them,  or  that  any 
force  was  used.  The  complaint  charged 
that  the  conductor  spoke  "  in  a  brusque,  de- 
cided manner,"  and  "  very  decidedly,  rudely, 
and  quickly "  ordered  them  off  the  train, 
the  wife  at  the  time  seeming  to  be  in  deli- 
cate health  and  resting  her  head  on  a 
pillow,  //t'/if/,  not  such  mistreatment  as  to 
render  the  company  liable.  Rose  v.  Wil- 
mington &•  W.  R.  Co.,  106  A'.  Car.  168,  1 1  S. 
E.  Rep.  526.— Distinguishing  Common- 
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wealth  V.  Power,  7  Mete.  (Mass.)  596 ;  Craker 
V.  Chicago  &  N.  W.  R.  Co..  36  Wis.  657.— 
Distinguished  in  Browne  v.  Raleiyh  & 
G.  R.  Co.,  108  N.  Car.  34. 

311.  From  servant  who  has  con- 
tagious disease.*— Where  a  company  has 
in  its  employ  an  agent  at  a  station  author- 
ized to  sell  tickets  upon  its  line  of  road,  and 
he  happens  ^'  the  time  to  be  afflicted  with 
a  contagious  disease,  and  another  person 
comes  in  contact  with  such  agent  in  pur- 
chasing a  ticket  and  thereby  contracts 
from  the  agent  the  disease,  the  company  is 
not  liable  in  damages  therefor  if  neither  the 
company  nor  any  of  its  superior  officers  had 
any  knowledge  that  the  agent  was  afflicted 
with  such  a  disease.  In  such  a  case,  knowl- 
edge on  the  part  of  the  company  is  an 
element  essential  to  liability.  Long  v.  Chi- 
cago,  K.  &*  W.  R.  Co.,  53  Am.  &*  Etig.  R. 
Cas.  45,  48  A'rtw.  28,  28  Pac.  Rep.  977,  15  L. 
R.  A.  319. 

312.  Protection  of  intoxicated 
passenger. f —  Rudeness  and  intoxication 
on  the  part  of  a  passenger  may  justify  his 
exclusion  from  the  train ;  but  they  do  not 
justify  those  in  charge  of  the  train  in  in- 
flicting personal  violence  upon  him  be- 
cause of  such  rudeness  or  because  of  his  in- 
toxication. Illinois  C.  R.  Co,  v.  Sheehan,  29 
///.  App.  90. 

Where  a  passenger  becomes  drunk  and 
fails  to  leave  the  train  at  his  destination, 
and  is  lawfully  removed  therefrom  and 
placed  a  short  distance  from  the  track,  the 
company  is  not  thereafter  chargeable  with 
notice  of  his  condition  or  whereabouts,  and 
is  not  liable  if  he  is  accidentally  run  over 
and  killed  by  another  train.  McClelland  v. 
Louisville,  A\  A.  &*  C.  R.  Co.,  18  Am.  6- 
En^.  R.  Cas.  260.  94  Ind.  276. 

Where  an  unattended  passenger,  after 
entering  upon  a  journey,  becomes  sick  and 
unconscious  from  excessive  drinking,  it  is 
the  duty  of  the  company  to  remove  him 
from  the  train  and  leave  him  until  he  is  in 
a  fit  condition  to  resume  his  journey,  or 
until  he  has  obtained  the  necessary  assist- 
ance to  take  care  of  him  to  the  end  of  the 
journey.  Atchison,  T.  &*  S.  F.  R.  Co.  v. 
Weber,  21  Am.  (S«»  Eng.  R.  Cas.  418,  33  Kan, 
543.  6  Pac.  Rep.  877. 

The  duty  of  the  company  to  such  a  pas- 


•  See  also  f'ost,  320. 

t  See  alsnanff,  37,  lOl,  115,  147;  post, 
353,  400,  434. 


senger  does  not  end  with  removing  him 
from  the  train,  but  it  is  bound  to  the  exercise 
of  reasonable  and  ordinary  care  in  tempo- 
rarily providing  for  his  protection  and  com- 
fort. Atchison,  T.  &»  S.  F.  R.  Co.  v.  Weier, 
21  Am.  &>  Eng,  R.  Cas,  418,  33  Kan,  543,  6 
Pac.  Rep.  877. 

d.  From  Other  Passengers. 

313.  Generally.— The  duty  of  protec- 
tion which  a  carrier  owes  to  a  passenger 
includes  a  responsibility  for  the  unlawful 
acts  and  annoyances  of  fellow-passengers, 
when  by  the  exercise  of  the  highest  degree 
of  care  those  acts  might  have  been  foreseen 
and  prevented.  Texas  &*  P.  R,  Co,  v.  John- 
son,  2  Tex.  App.  {Civ.  Cas.)  154. 

Where  the  conduct  of  a  passenger  is  such 
as  to  render  his  presence  dangerous  to  fel- 
low-passengers, or  such  as  will  occasion 
them  serious  annoyance  or  discomfort,  it  is 
not  only  the  right  but  the  duty  of  a  com- 
pany to  exclude  such  passenger  from  its 
train.  Atchison,  T,  &*S,F.  R,Co,v.  IVeber, 
21  Am,  &*  Eng,  R,  Cas,  418,  33  Kan,  543,  6 
Pac,  Rep,  877. 

314.  Violence,  insult,  and  injury, 
generally.* — It  is  everywhere  agreed  that 
carriers  must  treat  their  passengers  with 
respect  and  must  endeavor  to  protect  them 
from  danger  or  insult  from  strangers  and 
passengers.  Eads  v.  Metropolitan  St,  R.  Co., 
43  Mo.  App.  536.  New  Orleans,  St.  L.  &* 
C.  R.  Co.  V,  Burke,  53  Miss,  200,  9  Am.  Ry. 
Rep.  308. 

The  law  implies  a  contract  upon  the  part 
of  a  carrier  of  passengers  for  the  protection 
of  the  party  carried  from  the  insults  and  wan- 
ton interference  of  strangers  and  fellow-pas- 
sengers ;  and  for  any  violation  of  the  implied 
contract  by  force  or  negligence,  the  carrier  is 
liable  in  an  action  of  contract  or  tort.  Win- 
negar  v.  Central  Pass.  R.  Co.,  34  Am.  &» 
Eng.  R.  Cas.  462,  85  Ky.  547,  4  5.  IV.  Rep. 
237— Quoting  Sherley  v,  Billings,  8  Bush 
(Ky.)  147.  Reviewing  Goddard  v.  Grand 
Trunk  R.  Co.,  57  Me.  202;  Milwaukee  &  M. 
R.  Co.  v.  Finney,  10  Wis.  388. 

He  is  bound  to  use  the  utmost  practicable 
care  to  protect  them  in  transit  from  vio- 
lence and  insults  from  those  on  the  train, 
including  fellow-passengers.  A  failure  to 
do  so  will  render  the  carrier  liable  for  any 
damage    naturally  aad    directly    resulting 

*  See  also  ante,  306,  309 ;  post,  327. 
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therefrom.    Spohn  v.  Missouri  Pac.  R.  Co., 
loi  Mo.  417,  14  .V.  W.  Rep.  880. 

And  if  it  be  necessary  to  enable  the  car- 
rier to  discharge  his  duty,  the  conductor 
should  stop  the  train  and  summon  his  fel- 
low-employes on  it  and  passengers  who  are 
willing  to  assist,  and  eject  from  the  train 
any  person  or  p;issenger  guilty  of  disorderly, 
insulting,  or  threatening  conduct ;  and  a 
failure  to  discharge  this  duty,  so  far  as  he 
has  the  means  and  power,  renders  the  rail- 
way company  liable  in  damages  to  the  in- 
sulted or  injured  passenger.  New  Orleans, 
St.  L.  &*  C.  R.  Co.  V.  Burke,  53  Miss.  200,  9 
Am.  Ry.  Rep.  308. — Approvino  Vinton  v. 
Middlesex  R.  Co.,  11  Allen  (Mass.)  304. — 
Rf.viewed  in  Royston  v.  Illinois  C.  R.  Co., 
67  Miss.  376,  7  So.  Rep.  320. 

315.  Assaults.*— It  is  the  duty  of  the 
carrier  to  protect  its  passengers,  particu- 
larly females,  from  insults  and  assaults  from 
their  fellow-passengers,  and  from  annoyance 
and  injuries  of  disorderly  persons.  Sira  v. 
Wabash  R.  Co.,  115  Mo.  127,  21  S.  IV.  Rep. 
905. 

A  company  is  not  liable  for  the  death  of 
a  passenger  where  he  was  killed  by  being 
thrown  from  a  platform-car  by  other  pas- 
sengers, and  there  was  nothing  in  the  con- 
duct of  such  passengers  at  the  time  the 
train  left  the  last  station  from  which  the 
company  could  reasonably  anticipate  that 
an  assault  would  be  committed  on  the  de- 
ceased by  reason  of  furnishing  such  a  car 
for  transportation.  Felton  v.  Chicago,  R.  I. 
&*  P.  R.  Co.,  27  Am.  &•  Eitg.  R.  Cas.  229, 69 
foTtia  S77,  29  A';  IV.  Rep.  618. 

310.  Rape.  —  Though  the  conductor 
was  guilty  of  a  wrongful  act  in  requiring 
plaintiff,  a  young  woman  sixteen  or  seven- 
teen years  of  age,  to  get  off  the  train  before 
reaching  her  destination,  a  rape  committed 
on  her  by  a  male  passenger  who  also  left 
the  train  at  the  station  at  "hich  plaintiff 
was  compelled  to  alight,  and  who  decoyed 
her  into  a  saloon  under  the  pretense  of  con- 
ducting her  to  a  hotel,  is  not  the  direct  and 
immediate  consequence  of  the  conductor's 
wrongful  act,  where  it  appears  that  such 
station  was  not  an  inappropriate  or  unsafe 

*  See  also  nute,  307, 308  ;  fost,  326;  and 
Assault,  Civil  Action  for,  O. 

Duty  to  protect  passenger  from  assault  of 
fellow-passenger,  see  note,  16  L.  R.  A.  627. 

Liability  for  assault  upon  passenger  by  a  fel- 
low-passenger, see  notes,  52  A.  &  Eng.  R. 
Cas.  446;  32  Am.  St.  Rep.  90. 


place  for  a  youthful  and  inexperienced  fe- 
male traveling  alone  to  remain  between 
trains.  Sira  v.  Wabash  R.  Co.,  115  Mo.  127, 
21  S.  W.  Rep.  905. 

The  mere  fact  that  such  male  passenger 
in  the  hearing  of  the  conductor  offered  to 
conduct  the  plaintiff  to  the  hotel  is  not 
sufficient  to  suggest  to  the  conductor  plain- 
tiff's assault  and  ravishment,  so  as  to  render 
the  company  liable  therefor.  Sira  v.  Wa- 
bash R.  Co.,  115  Mo.  127,  21  S.  W.  Rep.  905. 
See  also  Nieio  v.  Clark,  i  Cliff'.  {U.  S.)  145. 

317.  Acts  of  disorderly  passen- 
gers.— Where  a  company  negligently  fails 
in  its  duty  to  preserve  order  and  protect  a 
peaceable  passenger  on  one  of  its  trains 
against  riotous  and  disorderly  fellow-pas- 
sengers, and  such  passenger  is  wounded  by 
the  careless  discharge  of  a  pistol  in  the 
hands  of  one  of  the  turbulent  fellow  pas- 
sengers, it  is  liable  for  the  injury.  Illinois 
C.  R.  Co.  V.  Minor,  52  Am.  &^  Eng.  R.  Cas. 
441,  69  Miss.  710,  16  L.  R.  A.  :'>27,  11  So. 
Rep.  101. 

Where,  through  the  mistake  of  the  ticket 
agent,  plaintiff  and  his  wife  had  been  com- 
pelled to  travel  in  a  second-class  instead  of 
in  a  first-class  carriage,  the  plaintiff  is  en- 
titled to  recover  damages  for  injuries  sus- 
tained by  his  wife  in  consequence  of  the 
discomforts  of  the  carriage  and  the  disor- 
derly conduct  of  the  other  passengers.  St. 
Louis,  A.  (S->  T.  R.  Co.  v.  Mackie,  37  Am.  6- 
Eng.  R.  Cas.  94,  71  TV^r.  491,  i  Z.  R.  A.  C£7, 
95.   W.  Rep.  451. 

There  is  no  such  privity  between  a  com- 
pany and  a  disorderly  passenger  as  to  make 
the  former  liable  for  the  acts  of  the  latter, 
on  the  principle  of  respondeat  superior. 
Pittsburgh,  Ft.  W.  &>  C.  R.  'o.  v.  Hinds,  53 
Pa.  St.  512.— Applied  in  Putnam  v.  Broad- 
way &  S.  A.  R.  Co.,  55  N.  Y.  108. 

3 1 8. of  intoxicated  passengers. 

— A  railroad  is  liable  to  a  passenger  for  an 
injury  received  at  the  hands  of  drunken  and 
disorderly  passengers,  when  nothing  was 
done  by  the  conductor  in  charge  to  prevent 
it.  Pittsbutg  S^  C.  R.  Co.  v.  Pillow,  76  Pa. 
St.  510. 

Where  a  passenger  enters  a  car  armed 
with  a  pistol,  and  it  is  clear  that  for  the 
time  being  he  is  insane,  either  from  exces- 
sive drinking  or  otherwise,  it  is  the  duty  of 
the  conductor  to  restrain  and  disarm  him, 
or  to  remove  him  from  the  train.  King  v. 
Ohio  &*  M.  R.  Co.,i%  Am.  &*  Eng.  R.  Cas. 
386,  22  Fed.  Rep.  413. 
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A  conductor  is  not  authorized  to  remove 
a  passenyer  merely  because  lie  is  intoxicated, 
unless  tiiere  be  reason  to  believe  that  he 
will  become  dangerous  to  fellow-passengers. 
Putnam  v.  Broadway  &»  S.  A.  K.  Co.,  15 
Abb.  Pr.  N.  S.  (N.  Y.)  383. 

By  reason  of  a  mistake  in  giving  plaintiff 
and  liis  wife  second-class  tickets  when  they 
had  paid  for  first-class,  they  were  forced  to 
ride  in  a  second-class  car.  In  a  suit  for 
damages  they  claimed,  as  an  item  of  dam- 
ages, for  the  indignities  and  discomforts, 
especially  to  the  wife,  by  reason  of  the 
rougii,  profane,  and  obscene  language  of 
drunken  persons  that  was  permitted  in  the 
car.  Held,  that  such  damages  were  recov- 
erable. The  company  was  bound  to  pro- 
tect them  against  discomforts  which  were 
not  incident  to  that  mode  of  travel.  St. 
Louis,  A.  &^  T.  R.  Co.  v.  Mackic,  37  Am.  <S- 
Eng.  R.  Cas.  94,  71  Tt-x.  491,  i  L.  R.  A.  667, 

9^.  rr.  Av/.  451. 

310.  Iii.saiic  passengers.*— The  de- 
gree of  care  imposed  upon  a  company  which 
has  accepted  an  insane  person  as  a  passen- 
ger is  of  the  highest  character ;  if  the  safety 
and  comfort  of  the  other  passengers  will 
not  be  imperiled,  the  insane  person  may  be 
taken  to  the  end  of  his  journey  or  he  may 
be  removed  from  the  train  at  the  first  sta- 
tion where  he  may  be  properly  cared  for; 
but  so  long  as  he  is  on  the  train  the  com- 
pany is  bound  to  do  whatever  in  the  way  of 
restraint  or  isolation  is  reasonably  de- 
manded for  the  safety  and  comfort  of  the 
other  passengers.  Meyer  v.  St.  Louis,  /.  M. 
&>  S.  R.  Co.,  58  Am.  &^  Eng.  R.  Cas.  1 1 1,  54 
Fed.  Rep.  1 16,  10  U.  S.  Apf>.  677,  4  C.  C.  A. 
221. 

So  soon  as  a  company  acquires  knowledge 
of  tiie  insane  condition  of  a  passenger, 
whether  such  knowledge  is  acquired  before 
or  at  the  time  he  becomes  a  passenger  or 
from  his  acts  subsequent  to  the  beginning 
of  tiie  journey,  it  is  charged  with  the  duty 
of  exercising  proper  care  for  the  protection 
of  the  other  pnssengers  upon  the  train. 
Afeyer  v.  St.  Louis,  I.  At.  iS-  5.  R.  Co.,  58 
Am.  Gr'  Eng.  R.  Cas.  in,  54  Fed.  Rep.  116, 
10  U.  S.  App.  677,  4  C.  C.  A.  221. 

If  the  employes  of  the  company  in  the  ex- 
ercise of  the  high  degree  of  care  demanded 
of  them  could  not  have  reasonably  antici- 
pated that  a  failure  to  eject  or  restrain  the 
insane  passenger  might  result  in  doing  in- 

*  See  also  ante,  114,   146. 
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jury  to  his  fellow-passengers,  their  non« 
action  would  not  constitute  negligence. 
Meyer  v.  St.  Louis,  I.  M.  6-  S.  R.  Co.,  58 
Am.  &»  Eng.  R.  Cas.  in,  54  Fed.  Rep.  116, 
10  U.S.  App.  677.  4  C.  C.  A.  221. 

If  there  is  reasonable  ground  to  believe 
that  an  insane  passenger  is  dangerous,  it  is 
the  duty  of  the  conducior  to  restmin  him, 
even  though  he  may  be  quiet  at  the  time  ; 
and  it  is  error  to  instruct  the  jury  tliat  the 
law  does  not  justify  restraint  if  the  insane 
person  is  violent  in  neither  word  nor  act  and 
gives  no  indication  of  insanity  except  by 
expressing  fear  of  violence  from  others. 
Meyer  v.  St.  Louis,  I.  M.  <S-  S.  R.  Co.,  58 
Am.  &•  Eng.  R.  Cas.  1 1 1 ,  54  Fed.  Rep.  1 16, 
10  U.  S.  App.  677,  4  C.  C.  A.  221. 

320.  Passengers  with  contagions 
diseases.  1* — Where  a  passenger  breaks  out 
with  what  is  supposed  to  be  a  contagious 
disease,  so  that  those  in  charge  of  the  train 
are  justified  in  removing  him,  it  is  their 
duty,  in  doing  so,  to  put  him  off  where  he 
can  find  medical  attendance  and  other  ac- 
commodations, or  at  least  where  there  is 
reasonable  ground  for  believing  that  he 
can.  Paddock  v.  Atchison,  T.  <3>»  S.  F.  R. 
Co.,  37  Fed.  Rep.  841,  4  L.  R.  A.  231. 

If  a  passenger  breaks  out  with  eruptions 
and  the  best  medical  advice  that  can  be 
obtained  is  unable  to  disclose  whether  they 
proceed  from  small-pox  or  not,  and  if  f'om 
any  prior  conduct  of  the  party,  or  any  state- 
ment that  he  has  made,  there  is  a  well- 
grounded,  clear,  and  honest  belief  that  he  is 
suffering  from  small-pox,  then  the  officers 
of  the  company  are  justified  in  removing 
him  from  the  train,  although  it  may  turn 
out  afterward  that  they  were  mistaken. 
Paddock  V.  Atchison,  T.  &■'  S.  F.  R.  Co.,  37 
Fed.  Rep.  841,  4  L.  R.  A.  231. 

321.  Tlietts  committed.!— A  com- 
pany is  not  liable  for  a  theft  committed  by 
one  passenger  upon  another,  where  the 
train  employes  have  used  reasonable  care. 
Illinois  C.  R.  Co.  v.  Handy,  63  Miss. 
609. 

322.  Necessity  of  carrier's  knowl- 
edge of  the  tlireatened  danger.— 
Wliile  it  is  the  duty  of  a  company  to  protect 
its  passengers,  especially  female,  from  the 
wrongful  acts  of  fellow-passengers,  yet  to 
render  it  liable  it  must  be  shown  that  its 
employes  had  knowledge  or  opportunity  to 


•  See  also  ante,  311. 
fSee  also /(7j/.  329. 
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know  of  the  threatened  injury,  and  that  by 
prompt  intervention  it  could  have  been  pre- 
vented or  mitigated.  Str<i  v.  Wabash  K. 
Co.,  58  A»t.  (3-»  Jifig,  K.  Cas.  538,  115  Mo. 
127,  21  S.  IV.  Ki-p.  905. 

A  company  is  not  liable  because  a  drunlcen 
passenger  makes  a  wanton  and  unprovoked 
assault  upon  another,  where  there  is  no  rea- 
son for  believing  that  he  would  injure 
others,  and  the  company  had  no  knowledge 
that  he  was  an  unsafe  and  dangerous  man. 
Merc  drunkenness  in  itself  will  not  justify 
such  belief.  Putnam  v.  Broadumy  &»  S.  A. 
JR.  Co.,  \^Abb.  Pr.  N.  S.  (A'.  K)  383.— Ex- 
PLAINING  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v. 
Hinds,  53  Pa.  St.  512.  Quoting  Flint  v. 
Norwich  &  N.  Y.  Transp.  Co.,  34  Conn.  554, 
6Blatchf.  (U.  S.)  158. 

Where  the  injury  is  committed  by  one 
passenger  on  another,  or  is  so  threatened,  it 
is  necessary  for  the  passenger  suing  therefor 
to  show  that  the  conductor  knew  of  the 
threatened  injury,  or  that,  from  ihe  char- 
acter and  number  of  persons  on  the  train 
and  the  surrounding  circumstances,  he 
might  reasonably  have  anticipated  it.  He 
must,  when  the  occasion  arises  for  his  in- 
terference, bring  to  his  aid  all  the  force  at 
his  command.  Spohn  v.  Missouri  Pac.  R. 
Co.,  26  Am.  &•  Etij^.  K.  Cas.  252,  87  Mo.  74. 
— yuuTKD  IN  Blair  v.  Mound  City  R.  Co., 
31  Mo.  App.  224. 

To  render  the  company  liable,  it  must  be 
shown  that  the  conductor  had  knowledge, 
or  opportunity  of  knowing,  that  the  injury 
was  threatened,  and  also  that,  by  his  prompt 
interposition,  he  could  have  prevented  or 
mitigated  it ;  and  it  must  be  shown  also, 
that  with  the  power  at  his  disposal,  namely, 
his  own  exertions,  and  the  assistance  of  the 
other  employes  on  the  train,  and  willing 
passengers,  he  could  have  prevented  or 
mitigated  it;  for  all  that  is  required  of  him 
is  a  fair  and  honest  effort,  with  the  best 
means  in  his  power,  to  prevent  the  wrong. 
A'ew  Orleans,  St.  L.  &*  C.  R.  Co.  v.  Burke, 
53  Miss.  200,  9  Am.  By.  Kep.  308. 

323.  Implied  police  power  of  car- 
rier.— It  is  the  duty  of  a  carrier  of  passen- 
gers to  exercise  the  highest  diligence  rea- 
sonably practicable  to  preserve  order  on  its 
trains,  and  protect  passengers  against  vio- 
lence, abuse,  or  injury  from  fellow-passen- 
gers. Spohn  V.  Missouri  Pac.  R.  Co.,  26 
Am.  (S-  Eng.  R.  Cas.  252,  87  A/o.  74.  Ne7V 
Orleans,  St.  L.  &*  C.  R.  Co.  v.  Burke,  53 
Miss.   200,  9  Am.   Ry.  Rep.  308.     Sira  v. 


Wabash  R.  Co.,  58  Am.  6-  Eng.  R.  Cas.  538, 
115  Mo.  127,  21  S.  W.  Rep.  905. 

This  duty  is  exercised  under  an  implied 
police  power  to  prevent  an  abuse  of  their 
privileges  by  passengers.  Mullan  v.  Wis- 
consin C.  R.  Co.,  47  Am.  Sr-  Eng.  R.  Cas.  649, 
46  Minn.  474,  49  A'.  W.  Rep.  249. 

324.  Itcinoval  of  disorder])'  pas- 
seiiifur  from  Indies*  car.*— A  passenger 
on  a  train  may,  for  improper  conduct,  be  re- 
moved from  one  car  to  another,  provided 
the  removal  is  not  made  in  an  unreasonable 
or  improper  manner,  or  by  the  employment 
of  unnecessary  force.  Marquette  v.  Chicago 
&*  N.  W.  R.  Co.,  33  Iowa  562. 

The  removal  of  a  passenger,  for  alleged 
misconduct,  from  the  ladies'  car  to  another, 
by  officers  of  the  train,  while  the  train  was 
moving  at  twenty  miles  an  hour — held,  not 
to  be  negligent  or  wrongful,  per  se,  but  a 
question  to  be  left  to  the  jury  under  all  the 
facts  of  the  case.  Marquette  v.  Chicago  &* 
N.  W.  R.  Co.,  33  Iowa  562. 

c.  From  Third  Persons. 

325.  Generally'.  —  A  carrier  is  not 
bound  to  protect  its  passengers  from  rude- 
ness or  bad  manners  on  the  part  of  strangers 
or  other  passengers,  unless  such  conduct 
amounts  to  a  breach  of  the  peace.  Ellinger 
v.  Philadelphia,  W.  <S-  B.  R.  G?.,  153  Pa.  St, 
213,  25  Atl.  Rep.  II 32. 

A  carrier  is  not  liable  for  an  injury  which 
results  from  the  deliberate,  intended,  wilful, 
affirmative,  positive  act  of  a  criminal  tres- 
passer. Fredericks  v.  Northern  C.  R.  Co.,  58 
Am.  &*  Eng.  R.  Cas.  91,  157  Pa.  St.  103,  27 
Atl.  Rep.  689. 

If  the  conductor  does  not  do  all  that  he 
can  to  quell  a  disturbance  of  the  peace  by 
strangers  upon  cars,  and  injury  results  from 
such  disturbance,  he  is  guilty  of  negligence, 
for  which  the  company  will  be  responsible. 
Pittsburgh,  Ft.  W.  &^  C.  R.  Co.  v.  Hinds,  53 
Pa.  St.  512.— Reviewed  in  Goddard  v. 
Grand  Trunk  R.  Co.,  57  Me.  202. 

While  a  carrier  of  passengers  is  bound  to 
exercise  the  utmost  vigilance  in  protecting 
his  passengers  from  violence  of  strangers, 
yet  for  a  neglect  to  perform  this  duty  his 
liability  it  no  more  extensive  than  in  cases 
of  negligence  by  which  injury  comes  to  the 
person  or  property  of  the  passenger  from 
other  causes.  The  liability  in  such  case 
arises  on  contract,  and  is  limited  to  such 

*  See  ||so  ante,  208. 
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damage  as  is  within  the  contemplation  of 
the  contract  between  the  carrier  and  the 
|)assenger,  or  within  the  scope  of  the  duty 
of  the  former.  Weeks  v.  Ne^v  York,  N.  H. 
&*  H.  A\  Co.,  72  N.  Y.  50,  28  Am.  Kep.  104; 
affirming  9  Hun  669. — Following  Putnam 
V.  Broadway  &  S.  A.  R.  Co.,  55  N.  Y.  108. 
Rkferring  to  Magnin  v.  Dinsmore,  63  N. 

Y.35- 
Although  it  is  the  duty  of  a  company  as 

carrier  to  protect  its  passengers,  and  espe- 
cially female  passengers,  against  violence  or 
disorderly  conduct  on  the  part  of  its  own 
agents  and  servants,  other  passengers,  and 
strangers,  when  such  violence  or  misconduct 
may  be  reasonably  anticipated  and  prevented, 
yet  it  is  not  liable  to  an  action  for  damages 
at  the  suit  of  a  female  passenger,  on  account 
of  obscene  and  profane  language,  indecent 
exposure  of  the  person,  and  other  disorderly 
conduct  by  two  or  three  intruders  who  came 
into  the  waiting-room  at  the  station  while 
plaintiff  was  awaiting  the  arrival  of  the  train, 
when  it  is  not  shown  that  the  company  had 
notice  of  any  facts  which  justified  the  ex- 
pectation of  such  an  outrage.  Button  v. 
South  <&<•  A^.  Ala.  R.  Co.,  23  Am.  &*  Efig.  K. 
Cas.  514,  77  Ala.  591,  54  Am.  Rep.  80. — 
Quoting  Britton  v.  Atlanta  &  C.  A.  L.  R. 
Co.,  18  Am.  &  Eng.  R.  ^as.  391,  88  N.  Car. 
536,  43  Am.  Rep.  749.  Reviewing  Pitts- 
burgii.  Ft.  W.  &  C.  R.  Co.  v.  Hinds,  53  Pa. 
St.  512. 

320.  Assaults.*— The  company  owes  to 
every  passenger  the  duty  of  protecting  him 
from  the  violence  and  assaults  of  his  fellow- 
passengers  or  intruders,  and  will  be  held  re- 
sponsible for  its  own  or  its  servants'  neglect 
in  the  premises,  when  the  same  might  have 
been  foreseen  and  prevented  by  the  exercise 
of  proper  care.  Britton  v.  Atlanta  Sr^  C.  A. 
L.  R.  Co.,  18  Am.  &•  Eng.  R.  Cas.  391,  88  N. 
Car.  536,  43  Am.  Rep.  749.— QUOTED  IN 
Batton  V.  South  &  N.  Ala.  R.  Co.,  23  Am.  & 
Eng.  R.  Cas.  514,  77  Ala.  591,  54  Am.  Rep. 
Zo. 

327.  Violence  and  iiisiilts.f — A  spe- 
cial duty  rests  upon  the  carrier  to  protect 
its  passengers  against  the  violence  and  in- 
sults of  strangers  and  co-passengers,  and  for 

•  See  also  Assault,  Civil  Action  for,  lO ; 
Strikes,  4;  and  ante,  307,  308,  315. 

Liability  for  assaults  on  passengers  by  third 
persons,  see  note,  28  Am.  Rep.  112. 

Assaults  by  fellow-passengers  and  strangers, 
see  note,  34  Am.  &  Eng.  R.  Cas.  386. 

fSee  also  ante,  306,  309,  314. 


a  stronger  reason,  against  the  violence  and 
insults  of  its  own  servants ;  and  for  a  breach 
of  that  duty  a  carrier  ought  to  be  compelled 
to  make  the  amplest  reparation.  Southern 
Kan.  R.  Co.  v.  Rice,  34  Am.  &*  Eng.  R.  Cas. 
316,  38  A'an.  398,  16  Bac.  Rep.  817. 

328.  Acts  of  a  iin»l>.*— It  is  not  the 
duty  of  a  company  to  provide  a  police  force 
sufficient  to  quell  a  large  wayside  mob.  Pas- 
sengers must  take  the  risk  of  injury  in  such 
cases.  Bittsburgh,  Et.  IV.  &•  C.  R.  Co.  v. 
Hinds,  II  Ba.  St.  512.— REVIEWED  IN  Bat- 
ton  V.  South  &  N.  Ala.  R.  Co.,  23  Am.  &  Eng. 
R.  Cas.  514,  77  Ala.  591,  54  Am.  Rep.  80. 

Where,  by  the  exercise  of  ordinary  care, 
danger  to  passengers  on  a  train  of  cars  may 
be  anticipated  from  the  attack  of  a  mob  of 
striking  laborers  upon  laborers  of  another 
class,  taken  on  board  the  train,  it  will  be 
negligence  to  stop  the  train  at  a  place  not  a 
regular  station  for  stopping,  and  there  take 
on  such  objectionable  laborers,  and  thus 
expose  other  passengers  to  a  great  peril 
from  a  threatened  attack,  without  taking 
the  utmost  care  and  vigilance  to  prevent  in- 
jury to  passengers.  In  such  case  the  offen- 
sive persons,  against  whom  an  attack  was 
reasonably  to  be  expected,  should  at  least 
be  placed  in  a  car  by  themselves,  where  they 
might  protect  themselves  without  danger  to 
the  regular  passengers,  having  no  notice  of 
the  danger,  or  extraordinary  precautionary 
measures  should  be  taken  to  prevent  the 
assault  of  the  mob.  Chicago  &•  A.  R.  Co.  v. 
Billsbury,  31  Am.&^  Eng.  R.  Cas.  24,  123  ///. 
9,  14  A^.  E.  Rep.  22,  II  fVesi.  Rep.  757. 

In  an  action  by  a  passenger  to  recover  for 
an  injury  caused  by  a  wound  from  a  pistol- 
shot  fired  by  some  of  the  mob  attacking  the 
car,  which  attack  might.by  ordinary care,have 
been  expected,  the  court,  on  behalf  of  the 
plaintiff,  instructed  the  Jury  that  it  was  the 
duty  of  the  defendant,  as  common  carrier 
of  passengers,  "  to  exercise  the  utmost  care, 
skill,  and  vigilance  to  carry  plaintiff  safely 
and  to  protect  him  from  any  and  all  danger, 
from  whatever  source  arising,  so  far  as  the 
same  could,  by  the  exercise  of  such  a  de- 
gree of  care  and  vigilance,  have  been  reason- 
ably foreseen  and  prevented."  Held,  that, 
as  applicable  to  the  facts  of  the  case,  the 
instruction  stated  the  law  with  sufficient 
accuracy.  Chicago  &*  A.  R.  Co.  v.  Bills' 
bury,  31  Am.  <&*  Eng,  R.  Cas.  24,  123  ///.  9^ 
14  A^.  E.  Rep.  22,  II  IVesi.  Rep.  7^7. 

*  See  also  ante,  158,  177. 
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A  train  having  stopped  at  a  regular  sta- 
tion, a  riotous  crowd  rushed  upon  the  cars 
in  such  numbers  as  to  defy  tlie  power  of 
tlie  conductor  to  resist.  They  commenced 
a  fight  in  tlic  cars,  in  which  plaintiff  was 
injured.  //M,  that  the  fact  that  the  con- 
ductor knew  that  the  crowd  were  improper 
persons  was  immaterial.  Pittsburgh,  Ft. 
W.  &•  C.  A\  Co.  V.  ///)tih,  53  Pa.  St.  512.— 
Explained  in  Putnam  v.  Broadway  &  S. 
A.  R.  Co..  15  Abb.  Pr.  N.  S.  (N.  Y.)  383. 
Quoted  in  Chicago  &  A.  R.  Co.  v.  Pills- 
bury,  26  Am.  &  Eng.  R.  Cas.  241,  8  N.  E. 
Rep.  803. 

32t>.  Robbery.*— Plaintiff  was  a  pas- 
senger on  one  of  defendant's  trains  go- 
ing to  New  York  city.  On  arrival  at 
Forty-second  Street,  the  cars  were  dis- 
connected and  drawn  down  by  horses. 
The  car  in  which  plaintiff  was  was  left 
standing  alone,  without  any  employe  of 
the  road  upon  it.  Plaintiff  stepped  to  the 
door  of  the  car,  where  several  persons,  not 
passengers,  attacked  and  robbed  him  of  a 
package  of  bonds  of  the  value  of  $16,000 
which  he  had  upon  his  person,  //i/ti,  that 
the  bonds  were  not  a  part  of  the  property 
which  plaintiff  could,  in  his  ordinary  rela- 
tion as  passenger,  bear  about  his  person  at 
defendant's  risk;  and  in  the  absence  of 
notice  to  it  or  knowledge  on  its  part  that 
he  was  carrying  them,  the  loss  of  the  bonds 
could  not  be  taken  into  consideration  in 
fixing  the  damages  with  which  defend- 
ant was  chargeable  for  a  breach  of  its  duty 
to  protect  plaintiff  from  violence.  Weiks 
V.  2\ew  York,  N.  H.  S^  H.  R.  Co.,  72  N.  V. 
50,  28  Am.  Rep.  104;  affirming  9  Hun  669. 

A  statement  of  claim  stated,  in  substance, 
that  the  plaintiff,  while  a  passenger  in  one 
of  the  defendant's  trains,  which  was  then 
stopping  at  a  railway  station,  was  robbed 
by  a  gang  of  men  who  entered  the  carriage 
in  which  he  was  seated ;  that  there  was  a 
force  of  police  at  the  station  at  the  time; 
that  the  plaintiff  complained  to  the  station- 
master  of  the  robbery,  but  he  refused  to 
detain  the  train  to  permit  the  plaintiff  to 
give  the  said  men  into  custody  and  have 
them  searched ;  that,  upon  the  plaintiff's 
complaint  being  made  to  him,  the  station- 
master  gave  the  signal  to  start  the  train, 
which  was  accordingly  started ;  that  the 
plaintiff  was  thereby  prevented  from  having 
the  said   men   searched  and   his  property 

*  See  also  ante,  321  ;  and  Baggage,  85> 


recovered ;  and  that  the  stolen  property 
was  in  the  carriage  when  the  plaintiff  com- 
plained to  the  station-master  and  might  and 
would  have  been  recovered  if  he  had  af- 
forded time  for  the  necessary  search.  Held, 
that  the  statement  of  claim  di.scloscd  no 
cause  of  action.  Cobb  v.  Great  Western  R. 
Co.,  58  Am.  «S-  Eng.  R.  Cas.  169,  [1893],  i  Q. 
B.  459. 

5.  Limitation  of  Liability.* 

330.  Power  to  limit  liability,  gen- 
erally.—A  carrier  may  limit  its  liability  to 
its  own  line  in  carrying  passengers  and 
freight.  Gulf,  C.  &•  S.  F.  R.  Co.  v.  Looney, 
52  Am.  fix  Eng.  R.  Cas.  197,  85  Tex.  158,  19 
S.  W.  Rep.  1039. 

In  allowing  passengers  to  travel  on  freight 
trains  a  company  may  impose  reasonable 
limitations.  South  &■*  N,  Ala.  R.  Co.  v. 
Huffman,  76  Ala.  492,  52  Am.  Rep.  349. 

331.  By  printed  notices,  etcf — 
Common  carriers  of  passengers  cannot 
affect  or  limit  their  responsibility  by  put- 
ting up  notices.  Macklin  v.  New  fersey 
Steamboat  Co.,  7  Abb.  Pr.  N.  S.  {JV.  V.)  229. 

Posted  notices  may  be  employed  by  car- 
riers as  a  means  of  bringing  to  the  passen- 
ger's knowledge  any  reasonable  regulation  ; 
but  it  does  not  follow  from  this  that  it  is 
obligatory  upon  him  to  read  all  such 
notices.  Macklin  v.  A'na  fersey  Steamboat 
Co.,  7  Abb.  Pr.  N.  S.  (N.  V.)  229. 

Though  in  Pennsylvania  a  common  car- 
rier may  limit  his  responsibility  by  a  gen- 
eral notice,  yet  the  terms  of  the  notice  must 
be  clear  and  explicit,  and  the  person  with 
whom  the  carrier  deals  must  be  fully  in- 
formed of  the  terms  and  effect  of  the  notice. 

♦See  also  LiMrrATioN  OF  LIABILITY  ;  Tickets 
AND  Fares,  14-21. 

Right  to  limit  common-law  liability  in  the  ab- 
sence of  negligence,  see  note,  18  L.  R.  A.  527. 

f  Power  to  limit  liability  by  notice  or  special 
contract,  see  note,  42  Am.  Dec  498. 

Right  to  limit  liability  by  printed  words  or 
notices  on  tickets,  checks,  etc.,  see  note,  5  Am. 
St.  Rep.  719. 

Effect  of  actual  knowledge  of  terms  of  printed 
notices  in  tickets,  etc.,  by  passenger  or  shipper, 
see  note,  5  Am.  St.  Rep.  723. 

Exemption  from  liability  for  negligence  by 
printed  notices,  etc.,  see  note,  5  Am.  St.  Rep. 
726. 

Printed  notices,  etc.,  as  making  contract  in 
favor  of  carriers  of  passengers,  see  note,  5  Am. 
St.  Rep.  726. 

Notice,  etc.,  restricting  liability  of  carriers  of 
passengers  for  tort  or  negligence,  see  note,  5 
Am.  St.  Rep.  728. 
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Where  the  notice  is  in  the  English  language 
and  the  passenger  a  German  who  did  not 
understand  the  English  language,  it  is  in- 
cumbent on  the  carrier  to  prove  the  knowl- 
edge by  the  passenger  of  the  limitation  in 
the  notice.  Canuicn  &^  A.  A'.  Co.  v.  L'a/- 
dauf,  i6  Pa.  St,  67.  —  Disaim'ROVKD  in 
Indianapolis,  P.  &  C.  R.  Co.  v.  Allen,  31 
Ind.  394.  Followed  in  Kent  v.  Balti- 
more &  O.  R.  Co.,  31  Am.  &  Eng.  R.  Cas. 
125,  45  Ohio  St.  284,  10  West.  Rep.  459,  13 
N.  E.  Rep.  798. 

A  passenger  by  vessel  is  not  charged  with 
icnowledge  of  the  contents  of  a  printed  no- 
tice posted  up  in  a  conspicuous  manner  in 
the  vessel,  but  which  he  did  not  read.  Mack- 
lin  V.  Neiv  Jersey  Steamboat  Co.,  7  Abb.  Pr. 
N.  S.  {N.  Y.)  229. 

332.  By  contract  to  that  effect.*— 
The  object  of  New  York  act  of  1850,  ch. 
140,  §  36,  providing  that  if  a  passenger 
offers  the  fare  prescribed  by  law,  the  com- 
pany is  bound  to  transport  him,  and  to  as- 
sume all  the  risks,  was  only  intended  to 
make  railroads  liable  as  common  carriers, 
and  does  not  prevent  them  limiting  their 
common-law  liability  by  special  contract. 
Bissell  V.  New  York  C.  A'.  Co.,  25  N.  Y.  442 ; 
reversi)!^  29  Barb.  602. 

A  company  being  under  no  legal  liability 
to  carry  passengers  upon  its  freight  trains, 
may  contract  for  exemption  from  respon- 
sibility for  injuries  to  passengers  riding  on 
such  trains,  and  such  contract  must  be  gov- 
erned by  its  own  terms,  subject  only  to  the 
qualification  that  the  same  terms  shall  be 
impartially  extended  to  all  who  may  desire 
to  avail  themselves  of  them.  Arnold  v. 
Illinois  C.  R.  Co.,  83  ///.  273. 

333.  Ctiniiot  limit  liability  for  iicg- 
liKeiice.— A  public  carrier  of  passengers 
cannot  so  contract  as  to  relieve  itself  from 
liability  for  an  injury  to  a  passenger  from 
the  negligence  of  the  carrier  or  its  servants 
in  the  course  of  their  employment.     Gul/, 


*  As  to  right  to  limit  liability  by  notice  or  spe- 
cial contract,  see  notes,  32  Am.  Dec  468,  12  L. 
R.  A.  799,  13  /d.  518. 

Liability  of  carriers  of  passengers  as  affected 
by  contract,  see  note,  43  Am.  Dec  367. 

Carrier's  liability  may  be  limited  by  express 
contract,  see  notes,  5  Am.  St.  Rep.  725,  3  L.  R. 
A.  343- 

Carriers  may  provide  by  contract  for  reason- 
able exemptions,  see  note,  13  L.  R.  A.  362. 

Carriers  of  passengers  not  exempt  from  liabil- 
ity by  stipulations  in  passes,  see  note,  i  L.  R.  A. 
501. 


C.  <&*  S.  F.  A\  Co.  v.  McGown,  26  Am.  &* 
Enj[.  A'.  Cas.  274,  6$  Te.i:  640. 

334.  for   Ki'<>!^^)  neglljreiice  or 

wilful  iiilMcoiHluct— Puss,*— A  com- 
mon carrier  of  passengers  cannot  by  con- 
tract, even  with  a  passenger  whom  it  carries 
gratuitously,  exonerate  itself  from  liability 
for  gross  negligence.— /rtf^V'Wj  v.  .St.  Paul 
isr'  C.  R.  Co.,  20  Minn.  125  (Gil.  110;. — Fol- 
LowiNO  Illinois  C.  R.  Co.  v.  Read,  37  111. 
484;  Illinois  C.  R.  Co.  7/.  Morrison,  19  111. 
136;  Indiana  C.  R.  Co.  v.  Mundy,  21  Ind. 
48;  Pennsylvania  R.  Co.  7'.  McCloskey,  23 
Pa.  St.  532;  Mobile  &  O.  R.  Co.  v.  Hop- 
kins, 41  Ala.  489.  Not  following  Wells 
V.  New  York  C.  R.  Co.,  24  N.  Y.  181  ;  Per- 
kins  V.  New  York  C.  R.  Co.,  24  N.  Y.  196; 
Bissell  V.  New  York  C.  R.  Co.,  25  N.  Y. 
442;  Kinney  v.  Central  R.  Co.,  34  N.  J.  L. 
513.— Distinguished  in  Way  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  64  Iowa  48,  52  Am.  Rep. 
431.  Reviewed  in  Annas  v.  Milwaukee  & 
N.  R.  Co.,  27  Am.  &  Eng.  R.  Cas.  102,  67 
Wis.  46,  57  Am.  Rep.  388,  n. 

A  company  may  contract  for  exemption 
from  liability  to  a  gratuitous  passenger  for 
any  degree  of  negligence  on  the  part  of  its 
ordinary  employes;  but  it  cannot  exempt 
itself  from  liability  for  wilful  or  reckless 
acts.  Perkins  v.  New  York  C.  R.  Co.,  24  N. 
Y.  196.— Distinguishing  New  Jersey  S. 
Nav.  Co.  V.  Merchants'  Bank,  6  How.  (U.  S.) 
383.  Not  following  Bissell  v.  New  York 
C.  R.  Co.,  29  Barb.  602. — Disapproved 
in  New  York  C.  R.  Co.  v.  Lock  wood,  17 
Wall.  (U.  S.)  357 ;  Rose  v.  Des  Moines  Val- 
ley R.  Co.,  39  Iowa  246;  Pennsylvania  R. 
Co.  7'.  Henderson,  51  Pa.  St.  315.  Followed 
in  Bissell  V.  New  York  C.  R.  Co.,  25  N.  Y. 
442.  Nor  followed  in  Jacobus  v.  St. 
Paul  &  C.  R.  Co.,  20  Minn.  125  (Gil.  110). 
Reviewed  in  Gulf,  C.  &  S.  F.  R.  Co.  v. 
McGown,  26  Am.  &  Eng.  R.  Cas.  274,  65 
Tex.  640. 

Plaintiff's  intestate  was  riding  on  a  pass 
containing  the  following  provision:  "A 
person  accepting  this  free  ticket  assumes  all 
risks  of  accidents,  and  expressly  agrees  that 
the  company  shall  not  be  liable  under  any 
circumstances,  whether  of  negligence  by 
their  agents  or  otherwise,  for  any  injury  to 
the  person,  or  for  any  loss  or  injury  to  the 
property  of  the  passenger."  He  was  killed 
by  the  breaking  down  of  a  defective  bridge. 
Held,iiiax.  the  contract  was  valid,  and  no 

*  See  also  Passes,  III. 
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recovery  could  be  luul  aijainst  tlicconi|)any. 
I'trkiiis  V.  AVw  York  C.   A'.   Co.,  24  A'.   V. 

:i:i5.  Form  aiul  validity  ot'tlu;  cdii- 
trtict,  jfi'HtTully.*— (1)  Nfifsstty  of  ivrit- 
in^. — Tlic  contract  between  the  carrier  and 
the  passcnjjcr  need  not  be  written.  Where, 
however,  the  contract  is  not  in  writing,  the 
proof  must  be  clear  of  assent  to  the  terms 
proposed  by  the  carrier;  for  the  law  having 
imposed  an  important  duty  upon  the  car- 
rier, upon  grounds  of  public  policy,  will  not 
permit  it  to  divest  itself  of  its  responsibil- 
ities and  throw  tlie  loss  upon  the  other 
party,  where  the  proof  that  the  latter  has 
so  agreed  is  doubtful.  Louisville,  N.  A,  &* 
C.  K.  Co,  V.  Nicholai,  4  Ind.  App.  1 19,  30 
A'.  E.  Rep.  424. 

Under  an  oral  agreement  between  the 
owner  of  horses  shipped  and  the  carrier's 
local  agent,  the  former  had  a  right  to  send 
a  man  in  the  same  car  to  look  after  the 
iiorses.  During  the  journey  such  man  was 
killed  through  gross  carelessness.  It  was 
usual  in  such  cases  for  the  owner  of  the 
stock  to  enter  into  a  written  agreement, 
providing,  among  other  things,  that  the 
person  so  riding  should  assume  all  risks, 
the  contract  to  be  indorsed  by  such  person  ; 
but  in  this  case  such  contract  was  not  made 
until  after  the  accident,  but  before  death, 
and  either  the  agent  or  the  owner  of  the 
stock  signed  the  injured  party's  name. 
Held,  that  such  contract  was  not  effectual 
to  relieve  the  company  from  liability.  Law- 
son  v.  Chicaj^o,  St.  P.,  Af.  (S-  O.  R.  Co.,  21 
Am.  &•  Kng.  K.  Cas.  249,  64  Wis,  447,  24  N. 
W.  Rep.  618,  54  Am.  Rep.  634. 

Carriers  are  bound  by  the  contracts  en- 
tered into  by  their  general  agents  as  to  the 
terms  and  conditions  of  carrying  passengers, 
although  such  contracts  should,  within  the 
means  of  knowledge  of  the  agent,  be  beyond 
the  regulations  made  by  the  railway  com- 
pany in  relation  to  such  matters.  Childs  v. 
Great  Western  R.  Co.,  6  U.  C.  C.  P.  284. 

(2)  Convict  of  laws. — Where  a  contract 
is  made  between  a  currier  and  a  passenger, 
exempting  the  former  from  liability  for  neg- 
ligence, in  New  York,  where  such  a  contract 
is  valid,  and  where  it  is  to  be  performed, 


•Validity  of  clause  in  pass  exempting  carrier 
from  liability,  see  note,  21  Am.  &  Eng.  R.  Cas. 
156. 

Validity  of  contracts  relieving  carrier  from 
liability  for  negligence,  see  note,  26  Am.  &  Eno. 
R.  Cas.  286. 


and  it  is  afterward  sued  on  in  Ohio,  where 
such  a  contract  is  not  valid  if  made  there, 
by  reason  of  the  party  subsecpiently  coming 
within  the  jurisdicti(jn  of  the  Ohio  courts, 
the  validity  of  the  contract  will  be  deter- 
mined according  to  the  laws  of  New  York, 
Knu^vlton  v.  Erie  R.  Co.,  19  Ohio  St.  260. — 
FoLi.oWKi)  IN  Alexander  v.  Pennsylvania 
Co.,  48  Ohio  St.  623. 

'A\W.  Siiili<ri(>iu*y  <>t'  roiiHidcrntidii 
— KcMliK'cd  rnti'H.— In  consideration  of 
carrying  a  passengL-r  free,  or  at  a  reduced 
rate,  it  is  competent  for  the  carrier  to  stip- 
ulate that  the  passenger  shall  travel  at  his 
own  risk  of  accidents,  resulting  from  the 
negligence  of  the  carrier's  eniployes,  for 
which  the  carrier  would  otherwise  be  liable. 
Dissell  V.  Ne-M  York  C.  R.  Co,,  25  JV.  Y. 
442;  reversing  29  Jitirb.  602, — Ff)i.i,nwiN(i 
Wells  V.  New  York  C.  R.  Co.,  24  N.  Y.  181 ; 
Perkins  v.  New  York  C.  R.  Co.,  24  N.  Y. 
196.— Disapproved  in  New  York  C.  R. 
Co.  V.  Lockwood,  17  Wall.  (U.  S.)  357  ;  Rose 
v.  Des  Moines  Valley  R.  Co..  39  Iowa  246 ; 
Carroll  v.  Missouri  Pac.  R.  Co.,  88  Mo.  239; 
Cleveland,  P.  &  A.  R.  Co.  v.  Curran,  19 
Ohio  St.  I  ;  Pennsylvania  R.  Co.  v.  Hender- 
son, 51  Pa.  St.  315.  Distinguished  in 
Magnin  v.  Dinsmore,  56  N.  Y.  168.  Fol- 
lowed IN  Stinson  v.  New  York  C.  R.  Co., 
32  N.  Y.  333;  Blossom  v.  Dodd,  43  N.  Y. 
264.  Not  followed  in  Jacobus  v.  St. 
Paul&C.  R.  Co.,  20  Minn.  125  (Gil.  no). 
Quoted  in  Louisville  &  N.  R.  Co.  v.  Gil- 
bert, 42  Am.  &  Eng.  R.  Cas.  372,  88  Tenn. 
430,  12  S.  W.  Rep.  1018,  7  L.  R.  A.  if 
Reviewed  in  Hartwell  v.  Northern  Pa 
Exp.  Co.,  37  Am.  &  Eng.  R.  Cas.  635, 
Dak.  46-<,  3  L.  R.  A.  342. 41  N.  W.  Rep.  732 ; 
Blair  v.  Erie  R.  Co.,  66  N.  Y.  313, 

Where  a  company  carries  cattle  at  re- 
duced rates,  and  the  owner  free,  a  provision 
in  a  contract  to  the  effect  that  "  the  persons 
riding  free  to  take  charge  of  stock  do  so  at 
their  own  risk  of  personal  injury,  from  what- 
ever cause,"  is  valid.  Bissell  v.  New  York 
C.  R.  Co.,  2$  N.  V.  442 ;  reversing  29  Bard. 
602. 

A  stipulation  in  a  special  contract  with  an 
express  messenger  that  in  return  for  per- 
mission to  ride  in  the  baggage-car  he  should 
assume  all  risk  of  accident  and  injuries  re- 
sulting therefrom,  is  supported  by  sufficient 
consideration.  Bates  v.  Old  Colony  R.  Co., 
34  Am.  &>  Eng.  R.  Cas.  355,  147  Mass.  255, 
17  A^.  E.  Rep.  633.— Followed  in  Hosmer 
V.  Old  Colony  R.  Co.,  156  Mass.  506. 
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Where  a  passcn^jer  purchases  a  ticket  for 
carriage  upon  a  (reinln  train,  whicli  con- 
tains stipulations  excMnptin^  tiiu  railroad 
from  liubiliiy  for  injuries,  the  consideration 
which  supports  this  promise  by  the  pur- 
chaser is  the  promise  by  the  company  to 
carry  liim  fy  this  put  ticuUir  mvdi'  of  convey- 
ance, to  which,  i)ut  for  the  promise,  he 
would  not  be  entitled.  Arnold  v.  Illinois 
C.  A\  Co.,  83  ///.  273- 

:{;I7.  Liiiiitiitioii  iiiiiHt  bo  rciiNoii- 
iible.'*' — A  carrier  of  passengers  cannot 
lawfully  stipulate  for  exemption  from  re- 
sponsibility when  such  exen)|>tion  is  not 
just  and  reasonable  in  the  eye  of  the  law. 
It  is  not  just  and  reasonable  in  the  eye  of 
the  law  for  a  common  carrier  to  stipulate 
for  exemption  from  responsibility  for  the 
neylij^ence  of  himself  or  servants.  AWc 
VorJi:  C.  A\  Co.  v.  Lockwood,  17  Wall.  (  U.  S.) 
357.  3  ^'"-  ^y-  ^>'<'A  495.— Ai'i'RDVlNO 
Smith  V.  New  York  C.  R.  Co.,  29  Barb.  132; 
Smith  V.  New  York  C.  K.  Co.,  24  N.  Y. 
222;  BJssell  V.  New  York  C.  K.  Co.,  29 
Barb.  602 ;  Stoddard  v.  Long  Island  R.  Co., 

5  Sandf.  (N.  Y.)  180.  DisAi'i'RoviNU  Welles 
V.  New  York  C.  R.  Co.,  26  Barb.  641  ; 
Perkins  7A  New  York  C.  R.  Co.,  24  N.  Y. 
196;  Bissell  V.  New  York  C.  R.  Co.,  25  N. 
Y.  442.— Al'PLiKD  IN  Merchants'  D.  &  T. 
Co.  V.  Cornforth,  3  Colo.  2S0;  Magnin  v. 
Uinsmore,  62  N.  Y.  35.  Approvku  in 
(ialt  V.  Adams  Exp.  Co.,  MacAnh.  &  M. 
*D.  C.)  124;  Atchison  &  N.  R.  Co.  v. 
Washburn,  5  Neb.  117;  Virginia  &  T.  R. 
Co.  V.  Sayers,  26  Gratt.  (Va.)  328.  DisriN- 
(lUiSHED  IN  Pacific  Exp.  Co,  V.  Foley,  46 
Kan.  457;  Piedmont  Mfg.  Qo.v.  Columbia 

6  G.  R.  Co.,  16  Am.  &  Eiig.  R.  Cas.  194,  19 
So.  Car.  353.  FoLi.owKD  in  Phoenix  Ins. 
Co.  V.  Eric  &  W.  Transp.  Co.,  10  Biss.  (U. 
S.)i8;  ntoul  w.  New  York  C.  &  H.  R.  R. 
Co.,  21  lilatchf.  (U.  S.)  439,  17  Fed.  Rep. 
905  ;  Eells  V.  St.  Louis,  K.  &  N.  W.  R.  Co., 
52  Fed.  Rep.  903 ;  Kansas  City,  S.  J.  &  C. 
B.  R.  Co.  V.  Simpson,  16  Am.  «&  Eng.  R. 
Cas.  i  '^.  30  Kan.  645.  46  Am.  Rep.  104. 
Not  t.)LLOwt;D  in  Alabama  G.  S.  R.  Co. 
V.  Little,  12  Am.  &  Eng.  R.  Cas.  37,  71  Ala. 
611;  Mynard  v.  Syracuse,  B.  &  N.  Y.  R. 
Co.,  71  N.  Y.  180.  Quoted  in  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Lesser,  46  Ark.  236 ; 
Terre  Haute  &  L.  R.  Co.  v.  Sherwood,  132 
Ind.  129;  Peters  w.  Marietta  &  C.  R.  Co., 

*  Limitation  of  carrier's  liability  must  be 
reasonable,  see  note,  5  Am.  Sr.  Rep.  725. 


42  Ohio  St.  275;  Iloneyman  v.  Oregon  & 
C.  R.  Co.,  25  Am.  &  Eng.  R.  Cas.  380,  13 
Oreg.  352,  57  Am.  Rep.  20;  Uillard  ;/.  Lmiis- 
ville  &  N.  R.  Co.,  3  Lea  (Tenn.)  2S8 ; 
Coward  v.  East  Tcnn.,  V.  &  G.  R.  Co.,  16 
Lea  225,  57  Am.  Rep.  226;  West  Virginia 
Transp.  Co.  v,  Sweetzer,  22  .\m.  &  Eng,  R. 
Cas.  469,  25  W.  Va.  434.  Rkviewed  in  St. 
Louis,  I.  \I.  &  S.  R.  Co.  V.  Weakly,  35  Am. 
&  Eng.  R.  Cas.  635,  50  Aik.  397,  7  Am,  St. 
Rep.  104,  8  S,  W.  Rep.  134;  United  States 
Exp.  Co.  i>.  Backman,  28  Ohio  St.  144. 

A  company  being  under  no  obligation  to 
allow  express  messengers  to  ride  in  the  bag- 
gage-cars of  its  trains,  it  is  entitled  to  pro- 
tect itself  against  an  increase  of  its  liabili- 
ties upon  giving  permission  to  do  so,  and 
such  a  condition  relieving  it  from  liability 
for  accidents  and  personal  injuries  is  neither 
unreasonable  nor  against  public  policy. 
Jiates  V.  Old  Colony  A'.  Co.,  34  „-/;;/.  &*  l-ng. 
R.  Cas.  355,  147  Mass.  255,  17  A'.  K.  AV/.633. 

li'AH.  liiiurpretiitioii  aii<l  ett'ect  of 
voiitruct,  geiierully.— A  carrier  of  pas- 
sengers may  lawfully  stipulate  forexemption 
from  liability  for  the  negligence  of  itself  or 
servants;  but sucli C(jntract  must  be  strictly 
construed,  the  exemption  must  be  expressed 
in  terms,  and,  when  general  words  of  re- 
lease may  tie  made  operative  without  in- 
cluding negligence  of  the  carrier  or  its  ser- 
vants, such  construction  as  will  exclude 
exemption  for  negligence  must  obtain. 
Elliott  v.  New  York  C.  &*  H.  K.  K.  Co.,  33 
A^  Y.  S.  R.  861,  II  A'.  Y.  Supp.  691. 

Where  a  passenger  is  carried  under  an 
agreement  that  he  travels  at  his  own  risk, 
this  includes  an  injury  caused  by  the  gross 
and  wilful  negligence  of  the  company, 
McCawley  v.  Ftirness  R.  Co.,  L.  R.  8  (2-  B. 
57,  42  L.  J.  Q.  B.  4,  21  W.  R.  140,  27  L.  T. 
485. 

Whether  a  carrier  is  liable  for  an  injury  to 
a  passenger  carried  on  a  free  pass  limiting 
company's  liability  for  injury  caused  by  its 
servants'  negligence,  due  to  the  breaking 
down  of  a  bridge  caused  by  the  track- 
master  knowingly  using  rotten  timbers,  but 
where  there  is  no  evidence  showing  that  the 
superior  officers  of  the  company  knew  of 
such  defects,  see  Perkins  v.  New  York  C.  R. 
Co.,  24  N.  Y.  196. 

:<3U.  Triiiisportntion  of  newsboys. 
— A  company  is  not  liable  for  the  death  of 
a  newsboy  killed  on  one  of  its  station  plat- 
forms, when  it  has  a  contract  with  the  news 
company  that  employed  deceased,  expressly 
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exempting  ii  frum  all  liability  tu  its  news 
agents,  newsboys,  and  their  property, 
whether  occasioned  by  the  railroad's  negli- 
gence or  not.  AiexiiHiier  v.  Toronto  &•  JV. 
/i.  Co.,  33  U.  C.  Q.  li.  474.  Alexander  v. 
Toronto  &*  A'.  A'.  Co.,  35  U.  C.  Q.  li.  453.— 
Revikwing  Martin  v.  Great  Indian  Penin- 
sula R.  Co.,  L.  R.  3  Ex.  9. 

340. of  exprcs.**  messengers.*— 

If  an  express  messenger,  holding  a  season 
ticket  from  a  company,  and  desiring  to  ride 
for  the  conduct  of  his  business  in  a  baggage 
car  in  contravention  of  its  rules,  agrees  to 
assume  all  risk  of  injury  therefrom  and  to 
hold  the  company  harmless  therefor,  he 
takes  the  risk  of  all  injuries  received  by  him 
while  riding  in  the  baggage  car.  Hosmer\. 
Old  Colony  K.  Co.,  156  Mass.  506,  31  A'.  E. 
Hep.  652.— Following  Bates  v.  Old  Colony 
R.  Co.,  147  Mass.  255. 

341. of  eiiiployes  of  telet^rnpli 

coiiipniiy. — Defendant  railroad  company 
was  sued  for  a  personal  injury  to  an  em- 
ploye of  a  telegraph  company.  The  proof 
showed  a  special  contract  between  the  two 
companies  containing  a  provision  that  such 
employes  should  exhibit  passes,  in  which 
"all  responsibility  of  the  railroad  company 
for  any  loss  or  damage  or  injury  shall  be 
waived  and  released  in  the  form  usual  in 
such  cases."  There  was  no  proof  as  to  the 
contents  of  plaintiff's  pass.  Held,  that  the 
contract  proven  was  only  for  a  release  to  be 
contained  in  the  passes,  and  did  not  consti- 
tiiie  a  release  in  itself,  which  would  relieve 
the  company.  Elliott  v.  New  York  C.  &•  //. 
J<.  A'.  Co.,  33  .rV.  V.  S.  A'.  861,  1 1  A'.  V.  Supp. 
691. 

Ill    FASSENOER'S  CONTRIBUTORY 
NEGLIGENCE,  f 

I.  In  General. 

.'?42.  Stntenieiit  of  the  rule.— The 

passenger  must  not  be  guilty  of  contribu- 
tory negligence.  Fisher  v.  West  Virginia 
&-  P.  li.  Co.,  { IV.  ]',i.)  58  Am.  &^  Efig.  A'. 
C'lS.  337,  19  -S'-  E.  Kep.  578. 


*  See  also  niitt,  53;   and  Exi'rks<s  Comi'A- 

NIKS,    12,  13. 

SSce  also  ClIU.DRKN,  INJURIES  TO.  7?)- 
3;  Cdntkhiutokv  Ni-ci.igknce  ;  Dkatii 
liY  Wkonckii.  Act,  1K2-1U1  ;  Ejection  of 
I'AssENf.KRs,  HI;  Ki.ECTKic  Railways,  3<>; 
Elevated  Railways,  201,  204,  211, 
213;  Si.EEi'iNc;  and  Palace  Car  Companies. 
23;  Stations  AND  Depots,  110-127. 

Contrib'itory  neglJRence  as  a  defense  in  suits 
(or  injiirlos  to  pwisenRers,  see  notes,  I  Am.  St. 
Ref.  2oo;  43  Am.  Dhc.  364;  11  L.  R.  A.  130. 


To  recover  for  an  injury  it  is  necessary 
that  the  passenger  should  not  have  been 
guilty  of  any  want  of  onliiiaiy  care  which 
contributed  to  the  injury.  George  v.  St. 
Louis,  I.  M.  &*  S.  A'.  Co.,  i  Ant.  &*  ESng.  A'. 
Cas.  294,  34  y/rX'.  613. 

Negligence  of  a  passenger  amounting  to 
absenceof  ordinary  care  which,  concurrently 
with  the  negligence  of  a  railroad  company, 
proximately  contributes  to  the  injury  com- 
plained of  is  a  good  defense,  whether  the 
party  could  or  could  not  witii  ordinary  or 
even  extraordinary  care  have  guarded 
against  it.  Tofiin  v.  Oninibus  Cable  Co., 
(Cal.)  58  Am.  <S»»  Eng.  A'.  Cas.  223,  34  Pac. 
Rep.  124. 

Thougli  the  company  may  have  been 
negligent,  it  could  def'.-nd  itself  ami  defeat 
a  recovery  of  damages  by  showing  that, 
when  the  passenger  was  endangered  by  its 
negligence,  he  could  have  avoided  the  con- 
sequences of  it  by  the  use  of  ordinary  care. 
Central  K.  Co.  v.  Thompson,  76  Ga.  770. 
Macon  &*  W.  A'.  Co.  v.  Johnson,  38  Ga.  409. 
— Follow KiJ  in  Atlanta  &  R.  A.  L.  R.  Co. 
7'.  Ayres,  53  Ga.  12.  Rf.vikwkk  in  South- 
western R.  Co.  V.  Johnson,  60  Ga.  667. 

Carriers  are  not  liable  for  perils  to  which 
a  passenger  exposes  himself  by  his  own 
rashness  or  folly.  Pennsylvania  A'.  Co.  v. 
Aspell,  23  Pa.  S'  '47.  — Distinguishki)  in 
Memphis  &  C.  '■«.  Co.  v.  Wliitlield.  44  Miss. 
466;  Filer  v.  New  York  C.  R.  Co..  49  N.  Y. 
47;  Lackawanna  &  B.  R.  Co.  v.  Chenewith, 
52  Pa.  St.  382.  QuoTKi)  IN  St.  Louis,  L  M. 
&  S.  R.  Co.  V.  Rosenbcrn,',  45  Ark.  256; 
Richmond  tSi  D.  R.  Co.  v.  Mor>-i<!,  3!  Grait. 
(Va.)  200;  Richmond  cSi  D.  R.  Co.  v.  An- 
derson, 31  Gratt.  (Va.)  812. 

343.  KxteiitaiKl  liniitsof  the  rule.* 
— The  fact  that  an  employe  of  a  company 
invites  one  desiring  transporlation  on  its 
cars  to  come  aboard  the  train  before  it  is 
made  up,  will  not  excuse  the  passenger 
from  the  charge  of  negligence  in  rushing 
into  danger  plainly  seen;  but  even  then,  if 
no  injury  follows  the  act  of  enifring  the 
cars  on  the  invitation,  such  conduct  on  the 
part  of  the  passenger  will  not  defeat  his 
remedy  against  the  company  for  subsec|uent 
acts  of  neglit^encc  resulting  in  his  injury, 
when  he  is  not  also  guilty  of  negligence 
conducing  to  the  same.    Hannibal  &•  St.  J. 


•  Liability  fornegliKence  notwithstanding  con- 
tributory negligence  uf  passenger,  see  notes,  32 
Am.  &  Eng.  R.  Cab.  537;  19 /</.  36. 
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R.  Co.  V.  Martin,  in  ///.  219;  affirming  ii 
///  App.  386. 

W  ere  the  conduct  of  a  passenger  has 
contributed  to  the  casualty,  but  such  con- 
duct has  not  been,  in  a  legal  sense,  impru- 
dent or  negligent,  he  may  recover  if  the 
defendant  were  in  fault.  Hanson  v.  Mans- 
field R.  &r»  T.  Co.,  38  La.  Ann.  in,  58  Am. 
Rep.  162. 

A  company  is  not  liable  to  a  passenger 
for  an  accident  which  he  migul  have  pre- 
vented by  ordinary  attention  to  his  safety, 
even  though  the  agents  in  charge  of  the 
train  are  also  remiss  iii  their  duly.  Woods 
V.  Jones,  34  La.  Ann.  1086. 

If  an  injury  results  solely  from  the  negli- 
gence of  the  passenger  himself,  or  if  it  is  the 
combined  result  of  negligence  of  both  sides, 
no  recovery  can  be  had  unless  the  carrier's 
agents  saw  his  perilous  condition,  and 
might  have  prevented  the  injury  by  ordi- 
nary diligence.  Kentucky  C.  R.  Co.  v.  Dills, 
4  Bush  (A>.)  593.— Reviewed  in  Louisville 
&  N.  R.  Co.  V.  Greene,  (Ky.)  19  Am.  &  Eng. 
R.  Cas.  95. 

344.  Proximate  cause.  —  (i)  Rule 
stated. — The  negligence  of  a  passenger  is 
not  a  defense  to  an  action  against  the  com- 
pany, unless  it  contributes  to  the  injury 
complained  of.  Central  R.  Co.  v.  Van  Horn, 
i&N.J.  Z.  133.  13  Am.  Ry.  Rep.  36.  Mc- 
Quilken  v.  Central  Pac.  R.  Co.,  16  Am.  &* 
Eng.  R.  Cas.  353, 64  Cal.  463,  2  Rac.  Rep.  46. 

If  the  negligence  of  the  passenger  con- 
tributed directly  or  proximately  to  the  in- 
jury complained  of,  no  recovery  can  be  had 
against  the  carrier,  whatever  may  have  been 
his  negligence.  It  is  nof  giving  the  defend- 
ant the  benefit  of  this  rule  as  to  contribu- 
tory negligence,  to  charge  the  jury  that  the 
negligence  of  tlic  plainiifT  which  contributed 
as  a  proximate  cause  to  tlic  injury  will  pre- 
vetit  a  recovery  provided  the  defendant  has 
not  been  guilty  of  negligence.  Mefjuilken 
V.  Central  Pac.  R.  Co.,  16  ,//;/.  &^  Eng.  R. 
Cas.  353,  64  Cal.  463,  2  Pac.  Rep.  46. 

Although  a  passenger  injured  by  a  train 
was  guilty  of  some  negligence  which  con- 
tributed to  the  injury,  yet  if  those  in  charge 
of  the  train  might  have  avoided  the  injury 
by  the  exercise  of  ordinary  care  and  pru- 
dence, the  company  would  be  liable,  pro- 
vided that  the  negligence  of  the  one  injured 
was  the  remote  or  incidental,  and  that  of 
the  road  the  direct,  cause  of  the  accident. 
W/ialen  v.  St.  Louis,  K.  C.  <S-  A'.  A'.  Co.,  60 
Mo.  323,  9  Am.  Ry.  Rep.  224. 


The  fact  that  a  passenger,  who  was  in- 
jured by  the  proximate  negligence  of  a 
company,  was  iiimself  guilty  of  want  of  care, 
will  not  prevent  his  recovering  damages 
against  the  company,  provided  his  careless- 
ness did  not  contribute  to  the  accident,  or 
only  remotely  contributed  thereto.  T/tir' 
teenth  (S-  F  St.  Pass.  R.  Co.  v.  Boudrcv,  2 
Am.  &•  Eng.  R.  Cas.  30,  92  Pa.  St.  475,  37 
Am.  Rep.  707.— QUOTING  Creed  v.  Penn- 
sylvania R.  Co.,  86  Pa.  St.  139.— Approved 
IN  Alabama  G.  S.  R.  Co.  Hawk,  18  Am. 
&  Eng.  R.  Cas.  194,  72  Ala  12,  47  Am.  Rep. 
403.  Qt'OTED  IN  Shenandoah  Valley  R. 
Co.  V.  Moose,  83  Va.  827. 

Where  it  can  be  shown  that  an  injury 
would  not  have  happened  except  for  the 
culpable  negligence  of  the  passenger  in- 
jured concurring  with  that  of  the  other 
party,  no  action  can  be  maintained.  Conroy 
V.  Pennsylvania  R.  Co.,  i  Pittsb.  (Pa.)  440. 

(2)  Illustrations. — Where  a  passenger  sues 
a  carrier  for  an  injury  resulting  from  negli- 
gence, mere  proof  that  jjlaintiff,  at  the  time, 
was  acting  in  disobedience  of  a  reas(3nable 
order  for  his  safety,  does  not  constitute  a 
defense,  unless  it  appears  that  such  disobe- 
dience contributed  to  the  injury.  I^awrence- 
hurgk  (&«•  U.  M.  R.  Co.  v.  Montgomery,  7 
Ind.  474.— Reviewing  Laing  v.  Colder,  8 
Pa.  St.  479;  Galena  &  C.  U.  K.  Co.  v.  Yar- 
wood,  15  111.  468.— Distinguished  in 
Whitehead  v.  St.  Louis,  I.  M.  &  S.  R.  Co., 
22  Mo.  App.  60. 

A  passenger's  negligence  in  going  to  the 
platform  of  a  car  while  it  is  still  moving 
does  not  affect  his  right  to  recover  for  an 
injury  suffered  in  properly  alighting  after 
the  train  has  stopped.  U'oodv.  Lake  Shore 
&•  .}/.  S.  R.  Co.,  8  Am.  &^  Eng.  R.  Cas.  478, 
49  Mich.  3;o,  13  A^.  /f^.  Rep.  779. 

At  the  request  of  the  owner  of  a  freight 
car  agents  of  the  company  attached  his  car 
to  a  passenger  train,  which  was  contrary  to 
the  rules  of  the  company,  the  owner  of  the 
car  agreeing  to  run  all  risks.  Held,  that 
the  owner  01  the  car  could  recover  for  any 
injuries  received  to  which  his  own  negli- 
gence did  not  contribute.  Ry  such  contract 
he  assumed  the  risk  of  running  his  car  in 
that  manner,  but  not  the  risk  resulting  from 
the  negligence  of  the  company's  employes. 
I^ackawanna  &^  Ji.  R.  Co.  v.  Chenewith,  52 
Pa.  St.  382.~F«)M,owED  IN  Creed  v.  Penn- 
sylvania R.  Co.,  86  Pa.  St.  139. 

Contributory  negligence  is  not  a  defense 
unless  it  contributed  to  the   injury  com- 
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plained  of.  So  where  a  company  is  sued  by 
a  female  passenger  to  recover  for  injuries 
received  by  a  brukeman  pushing  her  vio- 
lently from  the  car  platform,  the  fact  that 
slie  was  negligent  in  undertaking  to  get  on 
a  moving  train  is  no  defense,  where  such 
negligence  in  no  wise  contributes  to  her 
injuries.  Kecii  v.  Pennsylvania  K.  Co.,  56 
Fit/.  Kcp.  184.— Not  following  Solomon 
V.  Manhattan  R.  Co.,  103  N.  Y.  437,  9  N.  E. 
Rep.  430. 

345.  Conduct  in  sudden  emer- 
gency or  peril.* — Where  a  passenger  is  in 
imminent  peril  he  is  not  required  to  exer- 
cise all  the  presence  of  mind  and  care  of  a 
prudent  and  careful  man  under  impending 
danger.  The  law  makes  allowance  and 
leaves  the  circumstances  to  the  jury  whether 
the  party  acted  rashly  and  under  an  undue 
apprehension  of  danger.  Galena  &*  C.  U, 
R.Co.v.  Yarwood,  17  ///.  509. — Criticis- 
ing Camden  &  A.  R.  &  T.  Co.  v.  Burke,  13 
Wend.  (N.  Y.)  626.— Followed  in  North 
Chicago  St.  R.  Co.  v.  Cotton,  140  111.  486. 
Quoted  in  Chicago  &  N.  W.  R.  Co.  v. 
Trayes,  33  111.  App.  307. 

The  liability  of  a  carrier  of  passengers  is 
the  same,  although  the  injury  resulting  to 
the  passenger  is  occasioned  by  his  own  act, 
where  ilie  state  of  peril  will  justify  it.  So 
a  person  losing  his  own  life  in  rescuing  a 
oil  i Id  on  the  track  before  a  moving  train  is 
not  guilty  of  such  rashness  or  negligence  as 
to  defeat  a  recovery,  though  the  company 
would  not  have  been  liable  if  the  child  had 
been  killed.  Eckert  v.  Lottg  Island  R.  Co., 
57  L'arfi.  {N.  V.)  555;  affirmed  in  43  A'.  Y. 
502.— Distinguished  in  Rexter  v.  Starin, 
73  N.  Y.  601.  Followed  in  Roll  v.  North- 
ern C.  R.  Co.,  15  Hun  496. 

Where  a  passenger  is  injured  by  the  neg- 
ligence of  a  carrier,  an  act  done  by  the 
former  in  the  face  of  impending  danger,  for 
ihe  purpose  of  avoiding  the  same,  does  not 
constitute  "contributory  negligence,"  al- 
though it  may  in  fact  have  helped  to  pro- 
duce the  injury  complained  of.  Ladd  v. 
Foster,  12  Sawy.  {U.  S.)  547,  31  Fed.  Rep. 
827. 

340.  Clioosing  between  two  Iinz- 
nrds.f— If  a  man  unlawfully  places  another 
in  a  situation  which  compels  him  to  under- 

•  .See  also  ante,  207;  post,  435-440, 
457-40h  ;  and  Contribhtorv  Nf.gligknce, 
42-44;   Elkctric  Railways,  31. 

fSee  also  /><7j/,  3118 ;    and  Co.ntributorv 

NEGI.ir.ENCE,  41. 


go  one  of  two  hazards,  and  forces  him  to 
choose  upon  the  instant  between  them,  he 
necessarily  gives  him  the  right  of  selection, 
and  must  be  responsible  for  the  conse- 
quence, although  it  may  turn  out  that  the 
most  fortunate  alternative  was  not  adopted  ; 
and  this  principle  applies  to  a  passenger 
who  may  not,  under  the  excitement  of  the 
moment,  take  the  safest  way  of  avoiding 
danger.  Saltonstall  v.  Stockton,  Taney  {U. 
S.)  II. 

347.  Wliere  carrier  is  guilty  of 
wilful  misconduct.— Where  a  passenger 
has  been  injured  because  of  the  want  of 
ordinary  care  upon  his  part,  no  action  will 
lie  unless  the  injury  was  wilfully  inflicted. 
Chicago  Sf  N.  IV.  R.  Co.  v.  Rielly,  40  ///. 
App.  416.— Quoting  Peoria  &  R.  I.  R.  Co. 
V.  Lane,  83  111.  448;  Quinn  v.  Illinois  C.  R. 
Co.,  51  111.  495.— See  also  Kentucky  C.  R.  Co. 
V.  Dills,  4  Bush  {Ry.)  593. 

348.  Cnre  required  of  passenger.* 
— (I)  Generally. — It  is  not  more  the  duty  of 
companies  to  transport  their  passengers 
safely  than  it  is  of  the  passengers  to  behave 
in  a  quiet  and  orderly  manner.  Pittsburgh, 
Ft.  H\  6-  C.  R.  Co.  V.  Hinds,  53  Pa.  St.  512. 

While  carriers  of  passengers  are  held  to  a 
very  high  degree  of  care,  there  is  a  corre- 
sponding obligation  on  the  part  of  the  pas- 
senger to  act  with  prudence,  and  if  his  neg- 
ligent act  contributes  to  bringing  about  the 
injury  he  cannot  recover.  Weber  v.  Kansas 
City  Cable  R.  Co.,  41  Am.  &*  Eng.  R.  Cas. 
117,  100  A/o.  194,  12  S.  W.  Rep.  804,  13  S. 
W.  Rep.  587,  7  L.  R.  A.  819. 

A  carrier  is  not  liable  for  any  neglect  on 
the  part  of  a  passeiiger,  injured  by  its  neg- 
ligence, occurring  after  the  injury  sustained, 
and  causing  additional  damage ;  but  the 
burden  of  proving  such  additional  damafje 
rests  upon  the  company.  Secordv.St.  Paul, 
M.  <S-  Af.  R.  Co.,  5  McCrary  {U.  S.)  515.  18 
Fed.  Rep.  221. 

A  passenger  may  safely  rely  upon  the 
judgment  of  those  placed  in  charge  of  the 
train,  where  it  is  not  plainly  open  to  his  ob- 
servation that  reliance  will  expose  him  to 
danger  that  a  prudent  man  will  not  incur, 
but  he  cannot  rely  on  their  judgment  where 
it  would  expose  him  to  a  risk  that  a  reason- 
ably prudent  man  would  not  assume.  Ken- 
tucky &•  I.  Bridge  Co.  v.  Quinkert,  2  Ind. 
^ f 

*  "  Ordinary  care  "  defined,  as  applied  to  duty 
of  passenger  to  avoid  injury,  tee  note,  6  L.  R.  A . 
242. 
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App.  244, 28  A^  E.  Rip.  338.  -Quoting  Cin- 
cinnati, H.  &  I.  R.  Co.  V.  Carper,  112  Ind. 
26;  Louisville  &  N.  R.  Co.  v.  Bisch,  120  Ind. 

549- 

(2)  Degree — Ordinary  prudence. — A  pas- 
senger must  have  that  care  and  regard  for 
his  own  safety  and  security  which  devolves 
on  a  prudent  man  under  the  circumstances. 
Hazard  v.  Chicago,  B.  &•  Q.  R.  Co.,  1  Biss. 
(U.  S.)  503. 

His  duty  while  on  the  train  is  to  exercise 
ordinary  care  and  prudence,  such  as  a  pru- 
dent man  would  himself  observe  to  save 
himself  from  injury.  Mackoy  v.  Missouri 
Pac.  R.  Co.,  5  McCrary  {U.  S.)  538. 

He  must  exercise  ordinary  care  and  pru- 
dence in  taking  care  of  himself  and  avoid- 
ing injury ;  and  although  the  carrier  oe 
guilty  of  negligence,  still,  if  the  passenger, 
by  failing  to  exercise  ordinary  prudence,  di- 
rectly contribute  to  the  injury,  he  cannot 
recover.  Litt/e  Rock  &•  Ft.  S.  R.  Co.  v.  Ca- 
veiu'sse,  48  Ark.  106,  2  S.  W.  Rep.  505.  Jcf- 
fersom'ille  R.  Co.  v.  Hendricks,  26  Ind.  228. 

He  is  only  required  to  exercise  ordinary 
capacity  and  care  to  protect  himself  from 
injury,  and  not  all  the  sl<ill  and  care  of  the 
most  capable  and  ready-witted  persons;  but 
he  is  required  to  use  ordinary  care,  regard- 
less of  age  or  condition.  Sheridan  v.  Brook- 
lyn City  &'  N.  R.  Co.,  36  N.  Y.  39,  34  Hrw. 
Pr.  217. — Rkvikwed  in  Ward  ?'.  (.'entral 
Park.  N.  &  E.  R.  R.  Co.,  42  How.  Pr.  (N.  Y.) 
289. 

A  passenger  while  passing  from  the  cars 
to  an  eating  statioi:  of  the  company  is  not 
required  to  exercise  that  degree  of  care  in 
crossing  tlie  tracks  of  the  company  wiiich  is 
uiiposcd  upon  otlier  persons,  as  he  lias  the 
right  to  assume  that  the  company  will  dis- 
charge its  duly  in  making  the  way  safe ;  and 
relying  upon  this  assumption  he  may  neg- 
lect precautions  that  are  ordinarily  imposed 
upon  a  person  not  holding  that  relation. 
Atchison,  T.  Sf  S.  F.  R.  Co.  v.  Shfan,  58 
Atn.  &•  Fng.  R.  Cas.  360,  1 8  Colo.  368,  3 j  i'ac. 
R.p.  108. 

3-IO.  Wliat  niiioiiiits  t<»  ooiitrihii- 
tory  iu>};li{;(>iic'e,  ifciierjilly.— If  injury 
is  sustained  by  a  person  whilst  wrongfully 
upon  a  special  train,  carrying  provisions  10 
employes,  the  fact  of  being  on  such  train 
will  be  an  element  in  determining  his  pru- 
dence and  want  of  care,  and  the  liability  of 
the  corporation.  Southwestern  R.  Co.  v. 
Singleton,  66  Grf.  252. 

A  passenger  is  guilty  of  negligence  in 


going  from  a  coach  to  an  engine  for  the 
purpose  of  getting  water,  which  bars  a  re- 
covery of  damages  on  account  of  personal 
injuries  sustained  by  falling  between  the  en- 
gine and  the  coach  on  his  return,  although 
his  fall  may  have  been  caused  by  a  defective 
brake,  which  he  caught  hold  of,  or  by  the 
negligence  of  the  engineer  in  applying  the 
air-brakes  suddenly.  McDaniel  v.  High- 
land Ave.  <S-  B.  R.  Co.,  90  Ala.  64,  8  So.  Rep. 
41. 

350.  and  what  does  not.* — A 

passenger  in  a  train  injured  through  the 
falling  of  a  bridge  cannot  be  guilty  of  con- 
tributory negligence  when  at  the  time  of  the 
injury  he  was  in  his  proper  place  In  the  car 
and  did  not  expose  himself  to  the  danger. 
Louisville,  N.  A.  &•  C.  R.  Co,  v.  Snyder,  37 
Am.  6«»  Eng.  R.  Cas.  137,  117  Ind.  435,  20 
A'.  E.  Rep.  284.  3  L.  R.  A.  434. 

A  carrier  cannot  set  up  the  act  of  the  pas- 
senger as  contributory  negligence,  as  a 
matter  of  law,  when  its  own  negligence  or 
wilful  acts  or  omissi(jns  throw  the  passen- 
ger off  his  guard,  or  when  the  passenger  has 
been  induced  to  act  under  the  direction  or 
influence  of  the  carrier.  Schultse  v.  Mis- 
souri Pac.  R.  Co.,  32  Mo.  App.  438. 

A  person  who,  by  permission  of  the  con- 
ductor, gets  on  a  freight  car  while  it  is  be- 
ing loaded,  is  not  guilty  of  contributory 
negligence  in  so  doing,  unless  he  knew  that 
the  conductor  exceeded  his  authority  in 
granting  the  permission.  Alabama  G.  S. 
R.  Co.  V.  Varbrough,  83  Ala.  238,  3  Am.  St. 
Rep.  715.  3  So.  Rep.U7- 

A  passenger,  entitled  to  safe  transporta- 
tion over  railroad  and  ferry  connecting 
therewith,  upon  invitation  of  the  employe?, 
of  the  railroad  company  managing  the 
ferry  passed  from  a  boat  by  a  way  upon  the 
ferry-bridge  provided  for  animals  and 
vehicles.  As  he  was  so  doing  a  runaway 
horse,  belonging  to  the  railroad  company, 
careering  at  random  about  the  ferry-house, 
bolted  over  a  bow,  which  aided  in  the  sup- 
port of  the  ferry-bridge,  into  the  way  where 
the  passenger  was,  and  injured  him.  Held, 
that  by  being  in  the  way  indicat'-d  the  pas- 
senger was  not  guilty  of  negligrnre  which 
contributed  to  his  injury.  Jl'atson  v.  Cirni- 
den  (S-  A.  R.  Co.,  58  /////.  &^  Eng.  R.  Cas. 
yn<  55  •'V./.  L.  125,  26  Atl.  Rep.  136.— Foi.- 

*Not  contributory  neKliRence  tn  take  passage 
on  a  crowded  car  without  warniofr  of  its  crowded 
condition,  see  58  Am.  &  Eng.  R.  Cas.  326,  abitr. 


444 


CARRIAGE    OF   PASSENGERS,  351, 352. 


•  "!;5  ■* 


LOWING  New  York,  L.  E.  &  W.  R.  Co.  v. 
Ball,  47  Am.  &  Eng.  R.  Cas.  586,  53  N.  J.  L. 
283. 

A  husband  placed  his  wife  on  a  train  as  a 
passenger,  and  notified  the  conductor  that 
she  was  in  feeble  health,  who  promised 
to  notify  the  next  conductor,  but  this  he 
failed  to  do.  Nf/ii,  that  the  notice  to  the 
first  conductor  was,  under  the  circum- 
stances, notice  to  the  company,  and  a  failure 
to  repeat  the  notice  to  each  conductor  was 
not  contributory  negligence.  Foss  v.  Bos/on 
6r-  M.  R.  Co.,  (N.  H.)  21  All.  Rvp.  222.— 
Following  BuUard  v,  Boston  &  M.  R. 
Co.,  64  N.  H.  27,  5  Atl.  Rep.  838. 

351.  Di8obudieiice  to  carrier's 
rules.* — The  passenger  is  bound  to  observe 
the  reasonable  rules  and  regulations  made 
by  the  carrier  for  insuring  the  safety  of 
passengers,  and,  of  course,  cannot  be  re- 
lieved from  the  necessity  of  using  ordinary 
care  and  prudence  on  his  part  to  avoid  dan- 
ger, lialtimore  6«»  Y.  Turnpike  Road  v. 
Leonhardt,  27  Am.  6f  Eng.  R.  Cas.  194,  66 
Md.  70,  5  Ai/.  Rep.  346. 

If  he  would  hold  the  company  to  the  full 
measure  of  its  responsibility  for  safe  car- 
riage, he  must  conform  to  all  the  reasonable 
rules  the  company  makes  looking  to  the 
safety  of  its  passengers.  Downey  v.  Chesa- 
peake Qr-  O.  R.  Co.,  28   W.  Va.  732. 

He  must  comply  with  all  reasonable  rules 
and  regulations  of  the  company  for  enter- 
ing, occupying,  and  leaving  the  cars  ;  and  if 
by  reason  of  disregard  of  such  rules  he  is  in- 
jured, he  cannot  hold  the  company  liable, 
although  the  ncgligenceof  its  employes  con- 
tributed to  the  injury.  Chicago  &^  A\  14'. 
R.  Co.  v.  Rie/fy,  40  ///.  App.  416. — Quoting 
Rockforr^,  R.  I.  &  St.  L.  R.  Co.  ?'.  Coultas, 
67  111.  39'.! ;  iJiodgett  7>.  Biirtlett,  50  Ga.  353. 
Rkviewno  Hickey  v.  Boston  &  I..  R.  Co., 
14  Allen  (Mass.)  429. — Distinc.uishkii  in 
Ohio  &  M.  R.  Co.  V.  Allendir,  47  111.  App. 
484. 

Where  the  company  had  a  rule  against 
persons  entering  the  cars  before  a  certain 
time  on  the  return  from  an  excursion  trip, 
whether  a  person  who  entered  a  car  in 
violation  of  their  rule  knew  of  the  rule  and 
was  guilty  of  contributory  negligence,  is  a 
question  of  fact  for  the  jury.  Western  Md. 
R.  Co.  V.  Her  old,  74  Aid.  510,  22  Atl.  Rep. 
323- 

•See  also  „nie,  70,  2I>4 ;  post,  3««, 
462,  47U,  4f>5  ;  and  also  Baggage,  1 1. 


A  party,  against  a  rule  providing  for  car- 
riage of  passengers  and  freight  on  separate 
trains,  intruding  himself  upon  a  freight 
train,  and  suffering  injury,  cannot  recover 
therefor;  but  if,  notwithstanding  such  rule, 
the  company  habitually  permits  passengers 
on  its  freight  trains,  it  would  be  liable. 
Houston  <&<•  T.  C.  R.  Co.  v.  Moore,  49  Te.v. 

3'- 

352.  PasHiii{jr  fVoin  car  to  car.— (i) 
Generally. — It  is  not  the  duty  of  passengers 
to  pass  from  one  car  to  another,  in  search  of 
seats,  while  the  cars  are  in  rapid  motion. 
Willis  V.  Long  Island  R.  Co. ,  34  A'.  Y.  670 ; 
affirming  32  Jiarb.  398. 

Ordinarily  it  may  be  considered  an  act  of 
negligence  for  a  passenger  to  attempt  to 
pass  from  one  car  to  another  while  the 
train  is  in  motion ;  but  not  when  he  is 
acting  under  directions  of  the  conductor. 
As  to  how  far  the  party  may  be  influenced 
by  the  orders  or  direction  of  the  conductor 
in  such  case  is  for  the  jury.  Cleveland,  C, 
C.  &*  I.  R.  Co.  V.  Manson,  30  Ohio  St.  451. — 
Quoting  Mclntyre  v.  New  York  C.  R.  Co., 
37  N.  Y.  287. 

Passengers  must  pass  from  one  car  to 
another  for  the  purpose  of  finding  seats 
when  directed  to  do  so,  and  they  may  as- 
sume that  the  company's  employes,  having 
knowledge  of  the  operation  of  cars,  will 
only  give  safe  directions;  hence  it  is  not 
contributory  negligence  to  attempt  to  obey 
such  directions.  So  held,  where  a  passenger 
was  thrown  from  a  car  platform  wliile  pas.s- 
ing  from  one  car  to  another  by  being 
jostled  by  a  brakeman.  Louis7>ille  &•  A'. 
R.  Co.  V.  Kelly,  1 3  /////.  &*  Eng.  R.  Cas.  i , 
92  Ind.  371,  47  Ant.  Rep.  149. — Quotkd  in 
Cincinnati,  H.  &  I.  R.  Co.  7'.  Carper,  31  Am. 
&  Eng.  R.  Cas.  36,  112  Ind.  26,  11  West. 
Rep.  223,  13  N.  E.  Rep.  122. 

Although  the  agents  and  employes  of  a 
company  niiiy  be  guilty  of  gross  negligence 
in  the  manner  of  operating  its  road,  yet  if  a 
passenger,  in  passing  from  one  train  to  an- 
other, recklessly,  and  without  care,  fails  to 
pay  heed  to  timely  warnings,  and  attempts 
to  cross  in  front  of  an  ajjproaching  train 
that  he  in  fact  sees  approaching,  or  which  he 
knows  to  be  approaching  in  dangerous 
proxii'iity,  and  is  killed  or  injured,  such 
action  is  attributable,  not  to  the  negligence 
of  the  company,  but  to  the  reckless  negli- 
gence of  the  injured  party  himself.  Balti- 
more (So  O.  R.  Co.  V.  State,  1 2  Am.  S*  Eng, 
R.  Cas.  149,  60  Afd.  449. 
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(2)  Illustrations. — Where  a  passenger  in  a 
coach,  which wasovercrowded, was  informed, 
by  the  announcement  of  the  conductor  in 
charge,  tliat  another  car  had  been  added  in 
front,  and  the  adding  of  the  car  had  been 
felt  when  it  was  pushed  bacl:,  and  it  was 
found  in  proper  position  for  the  reception 
of  passengers,  though  in  fact  not  securely 
coupled,  so  that  just  as  such  passenger  was 
in  the  act  of  stepping  from  the  platform  of 
the  rear  coach  to  the  forward  one  the  latter 
moved  forward  suddenly,  causing  him  to 
fall  to  the  ground,  whereby  he  received  a 
serious  injury — held,\.\\iX.  the  passenger  had 
the  right  to  assume  that  he  could  pass  from 
one  car  to  the  other  with  safety,  and  in  so 
attempting  was  not  chargeable  with  want 
of  ordinary  care.  Hannibal  &^  St.  J.  R.  Co. 
V.  Martin,  iii  ///,  219;  affirming  11  ///. 
App.  386. 

A  passenger  on  an  excursion  train  was 
unable  to  find  a  seat  in  the  car  which  he 
entered,  and  after  standing  some  time  was 
directed  by  the  conductor  logo  to  the  front 
car  and  there  take  a  seat.  In  crossing  the 
platform,  in  pursuance  of  this  order,  lie  was 
carelessly  or  purposely  jostled  by  a  brake- 
man  and  thrown  from  the  train.  In  an 
action  by  him  to  recover  damages  for  his  in- 
juries, the  court  instructed  the  jury  that  it 
was  the  duty  of  the  passenger  to  follow  the 
directions  given  by  the  conductor,  and  that 
he  might  assume  that  said  conductor,  being 
familiar  with  the  operation  of  cars,  had  rea- 
sonable knowledge  of  what  was  required  for 
safety  and  protection ;  but  that  if  the  pas- 
senger himself  knew  that  the  movement 
would  be  attended  with  danger,  he  was  not 
bound  to  obey  the  order.  Held,  that  this 
instruction  was  proper.  Louisville  &*  N. 
K.  Co.  v.  Kelly,  13  Ant.  &'  £nj,r.  R.  Cas. 
I,  92  /nd.  371,  47  A>fi.  Rep.  149. 

A  passenger  who  has  taken  the  wrong 
train  by  his  own  fault,  and,  on  being  in- 
formed by  the  conductor  that  by  taking  a 
rear  car  he  could  get  off  at  a  station  beyond 
and  return  to  his  destination  at  a  later 
hour,  attempts  to  pass  to  such  car,  does  so 
at  his  own  risk  as  to  all  accidents  not  aris- 
ing from  the  negligence  of  the  company, 
and  cannot  recover  for  injuries  sustained  by 
being  thrown  from  the  platform  by  a  lurch 
of  the  train  such  as  is  inevitably  incident  to 
any  train  moving  at  the  same  speed. 
Stewart  v.  Boston  &•  P.  R.  Co.,  34  Ant.  &• 
Ettg.  R.  Cas.  499,  146  Mass.  605,  6  N.  Eng. 
Rep.  VJi,  16  N.  E.  Rep.  466. 


A  woman  who  was  lame  entered  a  train 
as  it  stopped  at  a  station  by  the  front  plat- 
form of  the  rear  car,  and,  perceiving  that 
car  to  be  full,  proceeded  to  go  into  the  car 
ne.xt  forward.  The  platforms  were  about 
si.x  inches  apart,  and  the  intervening  buf- 
fers, the  tops  of  which  were  nearly  level  with 
the  platforms,  were  in  contact  as  the  train 
stood  still.  The  train,  upon  which  she  had 
often  traveled,  made  a  shorter  stop  than 
usual  at  the  station,  and  started  with  a  jerk 
just  as,  without  looking  down,  she  was 
about  to  step  from  one  car  to  the  other. 
She  stepped  upon  the  buffers  as  they  sepa- 
rated with  the  movement  of  the  train,  and 
her  foot  slipped  between  them  and  was  in- 
jured. Held,  that  she  was  guilty  of  contribu- 
tory negligence,  and  couid  not  recover 
against  the  company  for  her  injuries.  Snmu- 
den  v.  Boston  &*  M.  R.  Co.,  151  Mass.  220, 
24  N.  E.  Rep.  40. 

It  is  not  contributory  negligence  per  se 
for  a  man  accustomed  to  railway  travel  to 
attempt  to  pass  from  a  passenger  coach  to  the 
baggage  car  while  the  train  is  moving  three 
or  four  miles  an  hour  if,  after  the  signal  for 
his  station  is  given,  the  conductor  tells  him 
that  the  train  will  not  have  time  to  stop, 
and  directs  him  to  hasten  to  the  baggage 
car  in  order  to  get  certain  goods  prepara- 
tory to  getting  off.  Davis  v.  Louisville,  N. 
O,  (&j  T.  R.  Co.,  69  A/iss.  136,  lo  So.  Rep.  450. 

The  plaintiff  boarded  a  train  on  the  de- 
fendant road  on  which  there  were  no  vacant 
seats.  She  waited  on  the  platform  of  one  of 
the  cars  for  another  coach  to  be  attached, 
and  when  it  was  backed  up,  attempted  to 
pass  from  the  platform  of  one  car  to  tiiat  of 
the  other,  but  fell  through  an  open  space 
between  the  two  cars  and  was  injured.  The 
open  space  was  caused  by  the  fact  that  the 
drawheads  of  the  two  cars  failed  to  catch 
when  they  came  together,  and  the  cars  sep- 
arated several  feet.  A  passenger,  who  had 
stepped  from  one  platform  to  the  other  im- 
mediately before  plaintiff  made  the  attempt, 
testified  that  the  cars  separated  just  as 
plaintiff  stepped  forward.  There  was  other 
evidence  that  they  separated  immediately 
after  the  contact.  Plaintiff  received  no 
warning,  but  just  as  she  was  about  to  take 
the  step,  the  conductor  cried,  "  all  aboard." 
The  accident  happened  about  dusk,  and 
there  were  other  passengers  on  the  platform 
in  front  of  plaintiff  who  obstructed  her  view. 
//lid,  that  whether  plaintiff  was  guilty  of 
contributory  negligence  was  a  question  for 
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the  jury,  and  a  motion  for  a  nonsuit  was 
properly  overruled.  Lent  v.  A'ttf  i'ori'  C. 
&*  H.  J\\  A'.  Co.,  44  Am.  G-  /f/{g-.  A'.  Cas.  373. 
120  .V.  K.  467,  24  A'.  /:.  Rep.  653.  31  N.  Y. 
S.  li.  538;  affirming  22  J.  &-  S.  317.  8  A'.  Y. 

S.  A'.  93- 

;I5;J.  Intoxication.*— A  carrier  of  pas- 
sengers for  hire  is  bound  to  provide  for  their 
safety,  so  far  as  is  practicable,  by  the  exer- 
ciseuf  human  care  and  foresight;  and  where 
one  is  drowned  by  reason  of  the  carrier's 
failure  to  use  such  care,  drunkenness,  if  it 
existed,  was  not  contributory  negligence. 
AAi/wfs  V.  Oregon  &•  C.  A\  Co. ,  6  Sa7Cj'.  ( I/. 
S.)  262,  5  Fi-ii.  Rep.  75. 

If  a  passenger  voluntarily  becomes  intox- 
iciited,  the  law  does  not  impose  the  duty  on 
t'.ie  carrier  to  place  a  guard  over  such  pas- 
senger to  prevent  him  from  injuring  himself 
or  putting  himself  in  a  place  of  danger. 
.V,'.  Louis,  A.  6-  r.  H.  R.  Co.  v.  Carr,  47  ///. 

^ipP-  353- 

:I54.  Failure  to  notify  carrier  of 
dLscoverctl  dang'cr. — A  passenger  who 
sees  a  train  on  an  intersecting  road  ap- 
proaching a  crossing  is  not  guilty  of  con- 
tributory negligence  because  he  fails  to  pull 
the  bell-rope  and  warn  the  engineer  in 
charge  of  the  train  upon  which  he  is  riding. 
Grand  Rapids  iS-  /.  R.  Co.  v.  Ellison,  39 
Am.  &»  Eng.  R.  Cas.  480,  117  Ind.  234,  20  N. 
E.  Rep.  135. 

355.  Obedience  to  commands  or 
directions  of  tralnnien.f — A  passenger 
is  justified,  as  a  general  rule,  in  obeying  the 
directions  of  the  employes  of  the  carrier; 
and  if  he  receives  injury  in  obeying  them 
the  carrier  is  liable,  even  if  it  appears  that 
ii  the  passenger  had  not  obeyed  he  would 
have  escaped  injury.  Loiiis^nlle  <3-  A'^  R. 
Co.  v.  Bisch,  41  Am.  Sf  Eng.  R.  Cas.  89,  120 
Ind.  549,  22  ;V.  E.  Rep.  662. 

And  carriers  cannot  shield  themselves 
from  the  consequences  of  their  negligence 
by  showing  that  passengers  injured  ob'~yed 
specific  instructions  of  the  conductor,  in- 
stead of  general  directions  of  which  they 
had  been  informed.  Pennsylvania  R.  Co.  v. 
McCloskey,  23  Pa.  St.  526.— Followed  in 
Jacobus  V.  St.  Paul  &  C.  R.  Co.,  20  Minn. 
125  (Gil.  no). 

•See also .t»/f.  37,  14)1,115,  147,312; 
post,  400,  434. 

Intoxication  as  contributory  negligence,  see 
notes,  ai  Am.  &  Eng.  R.  Cas.  349:  igA/.  335. 

iSee  also  ante,   135,  242;   post,  370, 
7f  429-431,  470. 


Where  the  directions  of  the  conductor 
are  within  the  scope  of  his  authority,  and 
obedience  to  thenj  will  not  expose  a  pas- 
senger to  known  or  apparent  danger  wliich 
a  prudent  man  would  not  incur,  obedience 
by  the  passenger  is  not  contributory  negli- 
gence, altiiough  it  may  result  in  bringing 
injury  upon  him.  Cincinnati,  H.  &^  I.  R. 
Co.  V.  Carper,  31  Am.  <S<«  Eng.  R,  Cas.  36, 
112  And.  26,  II  JFest.  Rep.  223,  13  A'.  E. 
Rep.  122,  14  A'.  A'.  Rep.  352.— Doubting 
Hanson  v.  Mansfield  R.  &  T.  Co.,  38  La, 
Ann.  1 1 1,  58  Am.  Rep.  162.  Quoting  Pool 
7>.  Chicago,  M.  &  St.  P.  R.  Co.,  53  Wis.  657  ; 
Louisville  &  N.  R.  Co.  v.  Kelly,  92  Ind.  371, 
47  Am.  Rep.  149;  Bass  v.  Chicago  &  N.  W. 
R.  Co.,  36  Wis.  450 ;  Great  Western  R.  Co, 
V.  Miller,  19  Mich.  305;  Chicago,  M.  &  St. 
P.  R.  Co.  7/.  Ross,  112  U.  S.  377.— Fol- 
lowed IN  Lake  Shore  &  M.  S.  R.  Co,  v. 
Pinchin,  31  Am.  &  Eng.  R.  Cas.  428,  I12 
Ind.  592,  II  West.  Rep.  247,  13  N.  E.  Rep. 
677.  yuoTED  IN  Kentucky  &  I.  Bridge 
Co.  V.  Quinkert,  2  Ind.  App.  244. 

It  was  the  custom  to  uncouple  the  engine 
and  smoking-car  from  the  rest  of  a  passen- 
ger train  over  a  railroad  on  approaching  a 
certain  station,  so  that  the  former  might  be 
switched  off  upon  a  side-track  and  the 
ordinary  passenger  cars  might  run  slowly 
upon  the  main  track  to  the  station  ;  and 
passengers  in  the  smoking-cars  were  in  the 
habit,  just  before  the  uncoupling,  of  passing 
from  the  smoking-car  to  the  platform  of  the 
passenger  car  just  behind  it,  and  standing 
until  the  train  stopped  at  the  station.  This 
was  done  by  the  express  permission  of  the 
conductor  and  brakemen,  and  without  ob- 
jection from  the  superintendent  and  direc- 
tors, who  knew  of  the  practice.  Held,  that 
a  piissenger  who,  in  conformity  to  this  cus- 
tom, had  passed  from  the  smoking-car  and 
was  standing  upon  the  platform  of  the  pas- 
senger car  just  behind  it,  and  who  received 
a  personal  injury  from  a  collision  after  the 
uncoupling  had  taken  place,  was  guilty  of 
such  negligence  that  he  could  not  maintain 
an  action  to  recover  damages  therefor. 
Hickey  v.  Boston  &*  L.  R.  Co.,  14  Allen 
{Mass.)  429.— Approved  in  Alabama  G.  S. 
R.  Co.  V.  Hawk,  18  Am.  &  Eng.  R.  Cas. 
194, 72  Ala.  1 12, 47  Am.  Rep.  403.  Limited 
in  Peverly  v.  Boston,  136  Mass.  366. 

350.  Takliific  passanre  on  frelfrlit 
train.* — One    who    boards  a  freight  car 

~^^See  also  ante,  43-49,  294,  205 ;  post, 
359. 
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being  loaded,  with  permission  of  the  con- 
ductor, is  not  a  trespasser,  nor  is  he  guilty 
of  contributory  negligence,  unless  he  does 
so  with  knowledge  that  the  conductor  is 
exceeding  his  authority.  Alabama  G,  S.  /»'. 
Co.  V.  Yarhrou^h,  83  Ala.  238,  3  Am.  St. 
Rep.  715.  3  So.  Rep.  447. 

The  going  on  a  freight  train,  and  even 
taking  a  seat  in  the  cab  of  the  locomotive, 
by  the  direction  of  the  engineer  in  sole 
charge,  is  not  contributory  negligence  per 
se  on  the  part  of  the  passenger,  who  has 
paid  his  fare,  especially  where  persons  are 
habitually  or  occasionally  received  on  such 
trains  and  placed  in  the  same  or  like  places 
thereon.  Hanson  v.  Mansfield  R.  &■*  T.  Co., 
38  La.  Ann.  in,  58  Am.  Rep.  162.— Quot- 
ing Dunn  V.  Grand  Trunk  R.  Co.,  58  Me. 
187.— DiSTiNGUiSHKD  IN  Ohio  &  M.  R.Co. 
V.  Allender,  47  III.  App.  484.  Doubted  in 
Cincinnati,  H.  &  I.  R.  Co.  v.  Carper,  31  Am. 
&  Eng.  R.  Cas.  36,  112  Ind.  26,  11  West. 
Rep.  223,  13  N.  E.  Rep.  122. 

357.  Bliiifl  imtiMCUgcr  without  nt- 
teudant.'*' — The  fact  that  intestate  was 
almost  blind  did  not  make  him  chargeable 
with  contributory  negligence  in  attempting 
to  travel  without  an  attendant,  even  if  sight 
would  have  enabled  him  to  escape  itijury, 
since  his  blindness  was  not  the  juridical 
cause  of  his  injury,  but  only  a  condition 
that  made  it  possible.  St.  Louis,  /.  M.  &* 
S.  R  Co.  v.  Maddry,  58  Am.  &•  Eng.  R. 
Cas.  327,  57  Ari:  306,  21  S.  W.  Rep.  472. 

358.  Catfliiiig:  hold  of  hrnkcf— 
A  passenger  about  to  leave  a  train  placed 
his  hand  on  the  brake-wheel,  when  it  sud- 
denly revolved  and  broke  his  arm.  Held, 
that  it  was  not  contributory  negligence  to 
place  a  hand  on  the  wheel,  and  if  the  facts 
showed  that  the  wheel  was  dangerous,  it 
would  authorize  a  recovery.  Cleveland,  C, 
C.  &'  St.  L.  R.  Co.  V.  AfcHenry,  47  ///.  App. 
301. 

350.  Riding  on  fVeight  trains 
against  rules.|— A  plaintifT  who,  in  vio- 
lation of  the  regulations  of  the  company,  of 
which  she  has  notice,  puts  her  child  upon 
a  freight  train,  cannot  recover  for  injuries 
occasioned  by  the  negligence  of  the  em- 
ployes who  took  the  child  in  known  viola- 
tion of  such  rules.  IV/ii'fe/iead  v.  St.  Louis, 
/.  A/.  «S-  ."».  R.  Co.,  22  Mo.  App.  60.— Dis- 


*  See  also  a»tt,  113. 

f  See  also  post,  388,  390. 

i  See  also  ante,  40,  204,  295,  350. 


TiNGUiSHiNG  Lucas  V.  Milwaukee  &  St.  P. 
R.  Co.,  33  Wis.  41  ;  Lawrenceburgh  &  U. 
M.  R.  Co.  V.  Montgomery,  7  Ind.  474;  Dunn 
V.  Grand  Trunk  R.  Co.,  58  Me.  1S7. 

Discomforts  and  dangers  arc  more  inci- 
dent to  travel  on  freight  than  on  passenger 
trains,  and  a  passenger  on  the  former  is 
called  upon  to  exercise  a  higher  degree  of 
care  than  on  the  latter ;  and  where  a  ])assen- 
ger  on  the  former,  by  the  exercise  of  ordi- 
nary care,  could  have  known  that  the  train 
had  stopped  t<i  do  switching,  and  that  a 
part  of  the  train  was  likely  to  be  backed 
against  the  part  to  which  the  caboose  was 
attached,  which  would  probably  produce 
concussion  in  the  caboose,  and  he,  without 
thinking  of  these  things,  left  his  seat  and 
stood  up  in  the  car  and  was  thrown  down 
and  injured  by  the  backing  of  the  train, 
when  he  would  not  have  been  had  he  kept 
his  seat,  or  resumed  the  same  before  the 
car  struck,  he  is  guilty  of  such  contributory 
negligence  as  bars  his  recovery.  Harris  v. 
Hannibal  &*  St.  J.  R.  Co.,  27  Am.  6-  Eng. 
R.  Cas.  216,  89  Mo.  233,  I  5.  \V.  Rep.  325. 
— Quoted  in  Smotherman  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.,  29  Mo.  App.  265.  Re- 
viewed IN  Tuley  V.  Chicago,  B.  &  Q.  R. 
Co.,  41  Mo.  App.  432. 

300.  £ftV;ct  upon  do{;rce  of  care 
of  carrier.*— There  are  cases  where  con- 
tributory negligence  on  the  part  of  a  stranger 
or  trespasser  would  entirely  defeat  a  re- 
covery, unless  gross  or  wanton  negligence 
were  brought  home  to  the  defendant ;  but 
had  such  person  stood  in  the  relation  of 
a  passenger,  his  contributory  negligence 
would  relieve  the  company  of  the  duty  to 
exercise  that  extreme  care  ordinarily  ex- 
acted, but  would  still  leave  it  liable  for  the 
failure  to  use  ordinary  precautions  for  the 
safety  of  such  passenger  after  his  danger 
had  been  discovered  or  brought  to  its  no- 
tice, if  by  its  use  the  injury  could  have 
been  avoided.  Carrico  v.  West  Virginia 
C.  Q"  P.  R.  Co.,  52  Am.  6-  Eng.  R.  Cas.  393, 
35  IV.  Va.  689,  14  ^'>.  E.  Rep.  12. 

361. Bnrdenof  proof.f— (I)  Onplain- 
tiff. — Where  a  passenger  sues  for  a  personal 
injury,  the  burden  of  proof  is  on  him  to 
show  negligence  on  the  part  of  the  carrier, 
and  that  he  himself  was  free  from  contribu- 
tory negligence.    Galena  &"  C.  U.  R.  Co.  v. 

•See  also  ante,  137-100,  102-104, 
180,  200,  288,  348. 

f  See  aXio  post,  501-504. 
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Fay,  i6  ///.  558.— Quotkd  in  Galena  &  C. 
U.  R.  Co.  V.  Jacobs,  20  111.  478. — Illinois  C. 
A".  Co.  V.  Simmons,  38  ///.  242.— Followed 
IN  Chicago  «S  A.  R.  Co.  v.  Grctziier,  46  111. 
74. — Bonce  v.  Dubuque  St,  K.  Co.,  53  /(JWiJ 
278. 

A  passenger  is  nol  prima  facie  entitled  to 
recover  (or  an  injury  on  mere  proof  that  he 
was  a  passenger  and  was  thrown  from  the 
train  and  injured.  He  must  in  addition 
sliow  that  he  used  ordinary  care  on  liis 
part.  Chamberlain  v.  Milwaukee  &•  M.  /i. 
Co.,  7  iris.  425.— Rkviewed  in  Huelsen- 
kamp  V.  Citizens'  R.  Co.,  37  Mo.  537. 

(2) lo  rebut  presumption. — The  act  of 

getting  on  or  off  a  moving  train  is  evidence 
of  contributory  negligence,  and  imposes 
u|><jn  one  who  is  injured  in  doing  so  the 
burden  of  proving  that  the  peculiar  circum- 
stances of  the  case  justified  him  in  such 
course.  Browne  v.  Raleigh  <S«»  G.  R,  Co.,  47 
Am.  &*  Kng.  R.  Cas.  544,  108  A'.  Car.  34,  12 
.v.  E.  Rep.  958.      . 

(3)  On  defendant. — Contributory  negli- 
gence of  plaintiff,  a  passenger,  is  matter  of 
defense.  Plaintiff  need  not  prove  there  was 
none  in  making  out  his  case.  Wilson  v. 
Northern  Pac.  R.  Co.,  26  Minn.  278,  37  Am. 
Rep.  410,  3  A'.  W.  Rep.  333.— APPROVED  in 
Gram  v.  Northern  Pac.  R.  Co.,  i  N.  Dak. 
252.  Followed  in  Clark  v.  Chicago,  M.  & 
St.  P.  R.  Co.,  28  Minn.  69. 

In  an  action  for  damages  to  the  person, 
alleged  to  have  been  sustained  by  careless- 
ness or  negligence  of  the  employes  of  a  com- 
pany to  one  while  a  passenger  on  a  train,  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff is  a  matter  of  defense  to  be  proved  by 
the  defendant;  but  the  above  rule  docs  not 
prevent  the  trial  court  from  directing  judg- 
ment, as  in  case  of  nonsuit,  if  the  evidence 
introduced  by  the  plaintiff  conclusively  es- 
tablishes the  defense  of  contributory  negli- 
gence. McQuilken  v.  Central  Pac.  R.  Co., 
50  Cal.  7,  12  Am.  Ry.  Rep.  166. 

302.  Questions  ut'luw  for  court.*— 
It  is  for  the  court  on  the  undisputed  facts  to 
determine  whether  or  not  the  passenger 
was  guilty  of  negligence  which  contributed 
to  tiie  injury  sustained  by  him.  Nagle  v. 
California  Southern  R.  Co.,  88  Cal.  86,  25 
Pac.  Rep.  1 106. 

Where  the  conduct  of  the  plaintiff,  who 
was  injured  while  riding  in  a  car  which  was 
crossing  a  bridge,  showed  a  reckless  disre- 

•  See  a\io  post,  419,  493,  008. 


gard  of  his  safety,  it  was  the  duty  of  the 
court  to  declare,  as  a  matter  of  law,  that  it 
was  such  negligence  as  entitled  the  de- 
fendant to  a  verdict ;  but  if  this  were  not 
the  case,  it  was  proper  to  leave  it  to  the 
jury  to  decide  wiiethcr  he  used  such  a  de- 
gree of  prudence  as  the  occasion  required. 
Baltimore  &*  Y.  Turnpike  Road  Co.  v,  Leon- 
hardt,  27  Am.  &^  Eng.  R.Cas.  194,66  Md. 
70,  5  ////.  Rep.  346. 

303.  Questions  of  fact  for  jury.*— 
Whether  the  act  or  omission  on  the  part 
of  a  passenger,  claimed  to  have  contributed 
to  the  injury  complained  of,  was  negligence, 
and  whether  such  negligence  was  to  any 
extent  an  immediate  concurring  cause  of 
the  injury,  are  matters  to  be  decided  by  the 
jury.  McQuilken  V.  Central  Pac.  R.  Co.,  16 
Am.  «&*  Eng.  R.  Cas.  353,  64  Cal.  463,  2  J'ac. 
Rep.  46. 

It  seems  that  if  the  act  advised  to  be 
done  is  one  in  the  doing  of  which  the  flan- 
ger  would  not  be  apparent  to  a  person  of 
reasonable  prudence,  and  the  passenger  acts 
under  the  influence  of  such  advice,  given  by 
the  conductor  or  manager  in  the  line  of  his 
ordinary  duties,  it  becomes  the  province  of 
the  jury  to  say  how  far  the  plaintiff's  negli- 
gence may  be  excused.  South  &*  A'.  Ala. 
R.  Co.  V.  Schaufler,  2 1  Am.  &*  Eng.  R.  Cas. 
405,  75  Ala.  136. 

Where  contributory  negligence  is  set  up 
by  a  carrier  as  a  defense  to  an  action  for 
personal  injuries,  and  the  facts  relating 
thereto  are  disputed,  the  question  should  be 
submitted  to  the  jury ;  and  the  court  is  not 
required  in  the  exercise  of  judicial  discre- 
tion to  set  aside  a  verdict  for  the  plaintiff. 
Washington  &*  G.  R.  Co.  v.  Harmon,  147 
U.  S.n\,\l  Sup.  Ct.  Rep.  557. 

Where  a  passenger  sues  to  recover  for 
illness  brought  on  by  taking  cold  in  a  car 
that  was  insufficiently  heated,  and  it  ap- 
pears that  he  is  one  unaccustomed  to  travel, 
a  failure  to  call  the  attention  of  the  com- 
pany's employes  to  the  condition  of  the  car 
is  not  SUCK  contributory  negligence  as  to 
defeat  a  recovery  ;  but  such  failure  may  go 
to  the  jury  to  be  considered  as  bearing  on 
the  question  of  contributory  negligence. 
Hastings  v.  Northern  Pac.  R.  Co.,  53  Fed. 
Rep.  224. 


♦See  aUo  posf,   370,  .390,  402,  414, 
420,  455,  483,  4{>3.  OOt>. 

When  contributory  negligence  of  pusreiiger 
a  question  for  jury,  see  note,  i  L.  R.  A.  542. 
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The  presiding  judge  is  not  required  to 
anticipate  every  possible  pliasc  of  disputed 
facts  and  determine  in  regard  to  each  of 
them  whetlier  negligence  on  the  one  side 
or  tlie  otlier  does  or  does  not  result  there- 
from as  a  legal  conclusion,  but  may  prop- 
erly leave  it  to  the  jury  to  say,  under  the 
rules  of  law  given,  whether  upon  the  facts, 
as  they  find  them,  any  want  of  reasonable 
care  or.  ?he  passenger's  part  contributed  to 
produce  the  injury.  Hohbs  v.  luistcrn  K. 
Co.,  66  Me.  S72,  '9  --/'«.  /»>■  A'</-  210. 

//  fs  a  (jUfstion  of  fact,  to  be  determined  by 
t/ie  jury,  w/iet/ier  plaintiff  was  guilty  of  con- 
tributory negligence  in  the  follo^ving  cases  : 

In  leaving  his  seat  and  standing  in  the 
passageway  inside  the  closed  door,  after  the 
approach  of  the  train  to  the  station  at 
which  he  was  to  alight  had  been  announced 
and  the  car  had  actually  entered  the  sta- 
tion, and  for  the  purpose  of  hastening  his 
dejiarture  from  the  car.  Harden  v.  Iniston, 
C.  &•  F.  A'.  Co.,  121  J/ass.  426.— DlSTIN- 
(iLisHiNC.  Ilickeyz/.  Boston  &  L.  R.  Co.,  14 
Allen  (Mass.)  429;  Todd  7>.  Old  Colon v  & 
F.  R.  R.  Co.,  3  Allen  (Mass.)  18,  7  Allen 
207  ;  Pittsburg  &  C.  R.  Co.  v.  McClurg,  56 
Pa.  St.  294. 

Where  he  went  from  one  car  to  another 
in  attempting  to  find  a  seat,  acting  under 
directions  from  an  employe  of  the  company. 
Mclntyre\.  New  York  C.  R.  Co.,  37  N.  V. 
287,  35  Ho7L>.  Pr.  36 ;  affirming  47  liarh.  5 1 5. 
— Ai'i'i.iED  IN  Filer  7'.  New  York  C.  R.Co., 
49  N.  Y.  47.  DlsTiNc.uisuF.n  in  Solomon 
V.  Manhattan  R.  Co.,  103  N.  Y.  437,  9  N.  E. 
Rep.  430,  56  Am.  Rep.  843;  Pittsburgh,  C. 
iS:  St.  L.  R.  Co.  V.  Krousc,  30  Ohio  St.  222. 
Foi.l.owii)  IN  Lent  7-.  New  York  C.  &  H. 
R.  R.  Co.,  44  Am.  &  En,!,'.  R.  Cas.  373,  120 
N.  Y.  467.  24  N.  E.  Rep.'  653,  31  N.  Y.  S.  R. 
538.  Oioi  Ki)  IN  Cleveland,  C,  C.  &  I.  R. 
Co.  V.  Manson,  30  Ohio  St.  451  ;  Missouri 
Pac.  R.  Co.  V.  Lehmberg,  75  Tex.  61,  12  S. 
W.  Rep.  838;  Pool  V.  Chicago.  M.  &  St.  P. 
R.  Co.,  8  Am.  &  Eng.  R.  Cas.  360,  56  Wis. 
227  ;  St.  Lawrence  &  O.  R.  Co.  v.  Lett,  1 1 
Can.  Sup.  Ct.  422.  Rkvikwkij  in  WyattT/. 
Citizens"  R.  Co.,  55  Mo.  485;  Solomon  v. 
Manhattan  R.  Co.,  3  N.  Y.  S.  R.  636. 

On  the  part  of  a  passenger  in  the  caboose 
of  a  freight  train  by  rising  to  look  out 
upon  approaching  a  station.  Lusby  v. 
Atchison,  T.  «S-  5.  F.  A\  Co..  41  Am.  <5-  Eng. 
A\  Cas.  93,  41  Fed.  Rep.  181.— Quoting 
Norton  v.  Ittner,  56  Mo.  352 ;  Sioux  Citv  & 
P.  R.  Co.  V.  Stout,  17  Wall.  (U.  S.)  657 ; 
2  D.  R.  D.— 29. 


Detroit  t^'  M.  R.  Co.  v.  Van  Steinburg,  17 
Midi.  120. 
:<04.  Coiiiimrativc  ii<>{;li};<>iifc*— ( 1 ) 

Illinois. — The  doctrine  of  what  is  called 
comparative  negligence,  or  where  there  is 
mutual  negligence  producing  an  injury, 
applies  where  a  passenger  sues  the  carrier 
for  a  personal  injury.  O'alena  &^  C.  U.  R, 
Co.  V.  Fay,  16  ///.  558.  — MoniKiK.i)  in  Chi- 
cago &  A.  R.  Co.  7'.  Gretzner,  46  III.  74. 

It  does  not  neces.sarily  follow  that  a  pas- 
senger guilty  of  some  negligence,  slii.;ht  in 
its  character,  cannot  recover  for  a  per- 
sonal injury  resulting  from  the  gross  negli- 
gence of  the  carrier.  Lake  Shore  &^  M.  S. 
R.  Co.  V.  Bro7vn,  31  .,•////.  &^  Fng.  R.  Cas.  61, 
123  ///.  162,  14  A^.  /:".  Rep.  197. 

(2)  Georgia— Mitigation  of  damages. \ — 
Where  a  passenger  could  not  have  avoided 
the  consequences  to  hinuselt  of  the  negli- 
gence of  a  railroad  he  is  entitled  to  recover, 
but  it  is  the  duty  of  the  jury  to  lessen  tlie 
verdict  in  proportion  to  the  want  of  ordi- 
nary care  by  the  [jassenger  contributing 
to  such  injury.  (Ga.  Code,  {;,i  2921,  2980.) 
Macon  &>  If.  R.  Co.  \.  Johnson,  38  Ga.  409, 

JIU5.  Ini|>iif4>(l  iH'}jllg:<Mifo.t— Where 
a  passeiig'.T  is  injured  through  the  mutual 
negligence  of  those  in  charge  of  his  train 
and  another,  hehjnging  to  dilTerent  com- 
panies, the  negligence  of  the  persons  on 
whose  train  plaintilT  is  cannot  be  imputed 
to  him  so  as  to  prevent  a  re((jvery  against 
the  other.  Both  carriers  being  negligent, 
they  may  be  sued  as  any  other  wrong-rloer, 
either  se\erally  or  jointly.  Union  R.  &^  T. 
Co.v.Shacklitt,  19  ///. ..-///.  145.  — Quoting 
Wabash,  St.  L.  &  P.  R.  Co.  v.  Shacklet,  105 

111.  364. 

Where  a  lady  sues  a  company  to  recover 
for  injuries  received  by  its  train  colliding 
with  the  carriage  in  which  she  is  driven, 
she  is  entitled  to  recover,  if  she  is  free  from 
negligence  herself,  though  the  driver  of 
her  carriage  may  have  been  guilty  of  negli- 
gence contributing  to  the  injury.     Robinson 

*See  also  title  Comparativk  Negligence,  7. 

+  Sfje  also  post,  i\XVS\. 

X  See  also  title  lMi'UTKr>  Negligence. 

Injury  to  passenger  by  concurrent  negligence 
of  his  carrier  and  atiolher.  Imputing  negligence 
of  passenger's  carrier  10  him,  sec  note,  23  Am. 
Rkp  4. 

When  carrier's  negligence  is  imputed  to  pas- 
senger, see  notes,  37  Am.  &  Eng.  R.  Cas.  44  ;  22 
Id.  355  :  18  Id.  148. 

Collision  betwren  two  conveyances.  Right 
of  passenger  to  recover,  see  note,  2  Am.  &  Eng. 
R.  Cas.  180. 
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V.  New  York  C.  <S-  H.  K.  K.  Co.,  66  N.  Y. 
II,  23  ////;.  AV/,  I. 

Where  plaintilf  is  injured  by  the  joint 
collision  of  two  trains,  it  must  appear  that 
the  accident  was  due  exclusively  to  the  de- 
fendant's negligence.  It  is  not  enough  to 
show  that  it  is  due  to  the  joint  negligence 
of  the  defendant  company  and  those  having 
charge  of  the  train  on  which  i)lainti(T  was  a 
passenger.  Bridge  v.  Grumi  Junction  R. 
Co.,  3  M.  &*  II'.  244. 

2.    While  detling  on  Cars.* 
a.  In  General. 

3(UI.  Care  <lciuuiulc(l.— While  it  is 

the  duty  of  a  company  to  provide  safe  and 
reasonably  convenient  means  of  ingress  to 
its  cars,  it  is  equally  the  duty  of  the  passen- 
ger tc  use  the  means  provided,  with  reason- 
able circumspection  and  care.  Keller  v. 
Hestonville,  M.  &*  F.  Pass.  K.  Co.,  149  Pa. 
at.  65,  24  Atl.  Rep.  159;  affirming  i  Pa. 
Dist.  197. 

It  is  not  such  contributory  negligence  on 
the  part  of  a  pregnant  female  passenger  to 
atteiiipt  to  step  from  the  ground  to  the  car- 
step,  some  30  to  36  inches  high,  in  getting 
on  the  train  at  a  regular  stopping  place,  as 
to  defeat  a  recovery  for  injuries  received, 
where  no  other  means  of  entering  the  car 
were  furnished  her.  Missouri Pac.  R.Co.x. 
Watson,  72  Pex.  631,  10  S.  W.  Rep.  731. 

Negligence  is  always  a  relative  term  and 
is  determined  by  comparing  a  given  act 
with  the  conduct  of  other  persons  of  ordi- 
nary prudence  and  intelligence  under  like 
circumstances.  So  an  instruction  that  "  if 
plaintitis,  in  taking  a  train,  acted  as  persons 
of  common  sense  and  ordinary  prudence 
and  intelligence  usually  act  in  like  cases, 
then  there  was  no  negligence  on  their  part 
such  as  would  prevent  a  recovery "  cor- 
rectly states  the  law  and  is  not  open  to  the 
objection  that  it  states  the  wrong  criterion 
for  determining  what  is  negligence.  Curtis 
V.  Detroit  &^  M.  R.  Co.,  27  Wis.  158,  5  Am. 
Ry.  Rep.  368. 

307.  Vuluiitarily  assuming  risk.— 
Plaintiff  sued  for  injuries  from  being  thrown 
back  from  the  car  platform  by  persons 
on  it  when  he  attempted  to  enter  the 
car  and  for  being  run  over  by  a  train.  It 
appeared  that  the  risk  of  attempting  to 
enter  the  car  was  voluntarily  assumed  by 
plaintiff.    Held,  that  his  act  was  contribu- 

*  See  also  ante,  213-224. 


tory  negligence  and  the  company  was  not 
liable.    Hollman  v.  Houston  ^  P.  C.  R.  Co., 
2  Tex.  Unrep.  Cas.  557. 
3U8.  Failure    to   lualco    iuqulry.— 

It  is  not  competent  for  the  court  to  instruct 
the  jury,  as  a  mailer  of  law,  that  it  was  the 
duty  of  the  passenger  who  had  been  directed 
how  to  enter  the  cars,  but  failed  to  compre- 
hend the  directions,  to  return  and  ask  fur- 
ther information  of  the  employ^,  who  was 
already  aware  of  the  passenger's  inexpe- 
rience and  ignorance.  Allender  v.  Chicago, 
R.  I.  &*  P.  R.  Co.,  43  JoTva  276,  14  Am.  Ry. 
Rep.  443. 

It  is  the  duty  of  a  passenger  to  make  rea- 
sonable inquiry  as  to  the  time  and  manner 
of  entering  and  taking  his  seat  in  cars.  But 
if  the  company  has  no  rules  or  regulations, 
published  so  they  may  be  known,  then  the 
parties  are  to  be  governed  by  the  common- 
law  duties  and  obligations  of  the  company. 
If  the  passenger  is  left  without  guidance  he 
may  assume  that  the  custom  of  the  com- 
pany on  prior  occasions  as  to  the  time, 
place,  and  manner  of  receiving  and  discharg- 
ing passengers  are  the  rules  of  the  company, 
and  may  act  accordingly,  provided  he  uses 
such  care  and  prudence  as  a  reasonable  man 
is  bound  to  exercise.  Phillips  v.  Rensselaer 
&•  S.  R.  Co.,  57  Bard.  (N.  Y.)  644;  reversed 
in  49  N.  Y.  \77,  3  Am.  Ry.  Rep.  ^77. 

301>.  Dis«>b«yiiiK  carrier's  rules.*— 
A  passenger's  consent  to  the  reasonable 
regulations  of  a  railroad  company,  in  re- 
gard to  entering  and  leaving  its  trains,  is 
implied;  and  for  an  injury  which  results  to 
him  from  his  voluntary  disregard  thereof, 
the  company  is  not  liable.  Drake  v.  Penn- 
sylvania R.  Co.,  137  Pa.  St.  352,  20  Atl.  Rep. 

994- 

370.  Following  conductor's  direc- 
tions.!— The  direction  of  the  conductor  of 
a  train  to  an  intending  passenger  as  to  his 
method  of  getting  upon  such  train  is  clearly 
within  the  scope  of  his  authority  as  such 
conductor,  and  in  complying  with  such  di- 
rection the  passenger  is  not  guilty  of  neg- 
ligence unless  he  exposes  himself  to  open 
and  apparent  danger.  Irish  v.  Northern 
Pac.  R.  Co.,  4  Wash.  48,  29  Pac.  Rep.  845. 

371.  Getting  on  elsewhere  than  at 
platform.— (I)  Generally. — It  cannot  be  in- 
ferred as  a  conclusion  of  law  that  getting  on 

*  See  also  ante,  70,  294,  351,  359  ;  post, 
452,  479,  495. 

fSee  also  ante,  135,  242,  355;  post, 
407,  429-431,  470,  490. 
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a  passenger  train  at  a  place  other  than  the 
platform  is  negligence  of  the  passenger,  con- 
tributing to  an  injury  received  while  enter- 
ing the  car,  in  consequence  of  a  violent  and 
negligent  starting  of  the  train.  Sloner  v. 
Pennsylvania  Co.,  21  Am,  &*  Kng.  K.  Cas. 
340, 98  Ind.  384, 49  Am,  Rep,  764.— Quoting 
Lafayette  <!!:  I.  R.  Co.  v.  Sims,  27  Ind.  59. 

The  station  platform  and  not  the  side- 
track is  the  proper  place  to  enter  or  leave  a 
train ;  and  those  who,  for  purposes  of  their 
own,  use  the  latter,  assume  all  the  extra 
risks  necessarily  incident  to  such  a  practice, 
and  are  bound  to  exercise  a  degree  of  care 
corresponding  to  the  increased  risks.  De 
Kay  v.  Chicago,  M,  »S-  St,  P.  R.  Co.,  39  Am. 
&»  Kng.  R,  Cas,  463, 41  Minn.  178, 4  L,  R.  A. 
632,  43  A'.  W,  Rep,  182. 

A  company  is  not  liable  for  injuries  to  a 
person  caused  by  an  inadvertent  starting  of 
the  train,  where  such  person  is  attempting 
to  get  on  away  from  a  station,  without  a 
ticket,  at  a  moment  when  the  train  is  liable 
to  start,  and  without  any  brakeman  or  con- 
ductor in  sight.  Phillips  v.  Northern  R,  Co. , 
41  A',  y.  S.  R.  780.  16  A'.  V.  Supp.  909. 

(2)  Rules  of  company, — If  a  company  desig- 
nates and  sets  apart  a  platform  as  the  place 
where  it  requires  all  passengers  to  enter  the 
cars,  and  this  is  known  to  a  passenger,  and 
if  he,  in  disregard  of  this  regulation  and  in 
advance  of  time,  and  without  justification 
for  so  doing,  seeks  to  enter  the  cars  at  an- 
other place,  and  in  so  doing  is  injured,  the 
company  is  not  liable.  McDonald  v.  Chicago 
&*  N,  W.  R,  Co,,  26  Iowa  1 24.— Approved  in 
Chance  v.  St.  Louis,  L  M.  &  S.  R.  Co.,  10 
Mo.  App.  351. 

In  an  action  by  a  husband  and  wife  against 
a  company,  to  recover  damages  for  injuries 
to  the  wife  caused  by  defective  steps  to  a 
platform  to  which  a  train  had  backed,  and 
which  was  not  the  usual  place  for  passengers 
to  get  on  and  off  the  cars,  the  jury  should 
have  been  instructed  to  ascertain  from  the 
evidence  whether  the  company  had  desig- 
nated or  set  apart  the  platform  in  front  of 
the  depot  as  the  place  where  it  required  all 
passengers  to  enter  the  cars ;  if  so,  and  this 
-was  known  to  the  plaintiffs,  and  they,  in 
disregard  of  such  requirement,  in  advance 
of  time,  and  without  any  justification,  sought 
to  enter  the  cars  at  another  place,  and  in  so 
doing  met  with  injury,  then  the  company 
-would  not  be  liable  as  common  carriers. 
McDonald  v.  Chicago  &»  N.  W.  R.  Co,,  26 
Iffwa  124. 


If  there  was  no  such  rule  or  regulation 
known  to  the  plaintiffs,  and  they,  in  good 
faith  and  using  reasonable  care,  were  seek- 
ing to  find  and  enter  the  cars,  the  company 
would  be  liable,  as  the  plaintiffs  would  have 
a  right  to  presume  tiiat  the  platform  and  its 
approaches  were  in  a  safe  condition.  Mc- 
Donald V.  Chicago  &*  N.  IV,  R,  Co.,  26  Iowa 
134. 

A  passenger  is  not  guilty  of  contributory 
negligence  in  getting  on  a  "  mixed  train  " 
some  40  or  50  feet  from  the  platform,  where 
the  rules  of  the  company  require  |)ersonsto 
get  on  or  off  such  trains  whenever  it  is  con- 
venient for  trains  to  stop.  Louisville  &•  N. 
R,  Co,  V.  Long,  (A>.)  22  S.  W.  Rep.  747. 

(3)  Custom. — Where  a  company  has  been 
in  the  habit  of  receiving  and  discharging 
passengers  at  a  point  other  than  the  regular 
station,  it  is  not  contributory  neglif,ence 
for  a  passenger  to  attempt  to  get  on  at  such 
place,  especially  where  doing  so  is  not  at- 
tended with  any  apparent  danger.  Keating 
v.  New  York  C.  6-  H.  R.  R.  Co.,  49  A'.  }'. 
673;  affirming  3  Lans.  469. — Reviewed  in 
Plopper  V.  New  York  C.  &  H.  R.  R.  Co.,  13 
Hun  (N.  Y.)  625. 

A  person  who  goes  in  the  night-time  in 
the  midst  of  a  car  yard,  and  at  a  place 
where  the  company  is  not  accustomed  to 
receive  passengers,  and  without  the  knowl- 
edge of  those  in  charge  of  a  freight  train 
standing  there  attempts  to  enter  the  ca- 
boose attached  to  such  freight  train  and  is 
injured,  is  guilty  of  contributory  negligence 
and  cannot  recover  for  such  injury,  Haase 
V.  Oregon  R.  &*  N.  Co.,  44  Am.  &•  Kng,  R. 
Cas.  360,  19  Oreg.  354,  24  Pac.  Rep.  238. 

372.  Gettiiit;  on  after  Migiitil  to 
start.* — Empty  passenger  cars  were  stand- 
ing upon  the  siding  opposite  a  station  ;  the 
incoming  train  passed  on  the  main  track, 
and  after  reaching  the  switch  was  backed 
down  upon  the  side-track  and  coupled  to 
the  stationary  cars,  //eld,  that  it  was  not  a 
rule  of  law  that  a  passenger  was  guilty  of 
contributory  negligence  if,  after  a  signal  had 
been  given  to  start  the  train,  he  attempted 
to  get  on,  the  train  being  then  at  rest. 
Dawson  v.  Boston  &*  M,  R.  Co.,  1 56  Mass. 
127,  y>N.E,  Rep.  ^66. 

A  party  under  the  influence  of  liquor  at- 
tempted to  get  on  a  train  at  a  station  after 
the  conductor  had  called  out  "  all  aboard." 
While  doing  so  the  train  started  backwards 

*  See  also  post,  382,  304,  473. 


453 


CARRIAGE   OF   PASSKNGERS,  ;I7JJ-:I70. 


P 


p. 
11 


I 


I 

r 
i 


8<« 

«:  ta  I, 

I  If*  S' 


'2  i»«.' 


hi 


ml   h 


li  >' 


'  ^ 


and  he  was  thrown  to  the  ground  and  hurt. 
He  recovered  a  verdicLa^ainst  the  company, 
and  a  new  trial  was  refused  by  the  court. 
//<'/</,  that  tliere  was  no  evidence  of  negli- 
gence to  sustain  the  verdict,  and  that  the 
judj^incnt  entered  tiicrcon  must  be  reversed. 
Houston  &•  T.  C.  A'.  Co.  v.  Schmidt,  21  Am, 
<S-  /'-■«(,'.  A*.  Cas.  345,  6i  Tfx.  282. 

:i7i>.  GcttliiK  "■>  iH'l'orv  the  propur 
time. — A  passenger  who  returns  to  a  train 
which  has  stopped  to  allow  passengers  to 
dine,  before  the  conductor  has  called  upon 
the  passengers  to  re-enter  the  cars,  is  not, 
in  so  doing,  guilty  of  negligence  contribut- 
ing to  personal  injuries  sustained  before  the 
other  passengers  bad  been  required  to 
board  the  train.  Lakin  v.  Oregon  Pac.  K. 
Co.,  34  Ant.  &^  Eiig.  R.  Cas.  500,  1 5  Oreg. 
220,  15  Pac.  Rep,  641. 

It  appeared,  in  an  action  for  damages  for 
injuries  sustained  by  a  passenger  from  a  fall 
between  defenrlant's  cars  and  a  platform, 
that  she  was  attempting  to  get  a  seat  before 
the  cars  were  lighted  and  some  time  before 
it  was  the  usual  time  to  light  them  and  to 
give  the  signals  of  warning  and  the  prepa- 
ration generally  given  ;  and  without  invita- 
tion from  defendant's  agents  plaintiff  at- 
tempted to  get  her  seat  in  the  dark,  and 
was  hurt  while  stepping  from  the  platform 
to  the  cars.  It  was  not  made  to  appear  that 
therc.was  any  defective  construction.  Held: 
(i)  plaintiff  was  not  entitled  to  recover; 
(2)  her  injury  resulted  wholly  from  her  own 
negligence.  Hodges  v.  New  Hanover  Tran- 
sit Co.,  107  N.  Car.  576,  12  S.  E.  Rep.  597. 

374.  Entering;  firoin  wroii};  sitlc— 
A  plaintiff  who  arrives  at  the  depot  before 
the  cars,  with  plenty  of  time  to  go  upon 
the  platform,  but  who  deliberately  waits 
upon  the  ground  on  the  opposite  side  of  the 
track,  and  when  the  cars  come  along  at- 
tempts to  get  aboard  from  that  side,  and 
especially  after  flark,  and  is  thrown  off  by 
the  cars  starting  before  she  is  securely  on, 
cannot  be  said  to  be  free  from  negligence 
contributory  to  the  result.  Mic/iigan  C.  R. 
Co,  V.  Coleman,  28  Afic/i.  440,  12  Avi.  Ry. 
Rep.  59.— Distinguished  in  McQuilken  v. 
Central  Pac.  R.  Co.,  64  Cal.  463 ;  Van  Os- 
tran  v.  New  York  C.  &  H.  R.  R.  Co.,  35 
Hun  (N.  Y.)  590. 

Nor  are  conductors  of  night  trains,  when 
stopping  or  starting,  required  to  be  on  the 
lookout  for  passengers  to  get  aboard  from 
both  sides  of  the  train,  and  are  not  at  fault 
for  not  discovering  a  passenger  attempting 


to  get  on  from  the  wrong  side.  Michigan 
C.  R.  Co.  V,  Coleman,  28  il/ich.  440,  1 2  /////. 
Rj'.  R,p.  59. 

In  an  action  by  a  passenger  for  personal 
injuries,  the  company  relied  upon  contribu- 
tory negligence  in  the  manner  in  which 
plaintiff  entered  tlie  train.  The  evidence 
showed  that  there  was  no  passetiger  plat- 
form to  .indicate  the  proper  place  for  pas- 
sengers to  enter  the  cars ;  and  though  there 
was  a  narrow  plank-walk  on  one  side  of  the 
track,  it  was  the  custom  of  the  company  to 
receive  anfl  discharge  piissengers  on  both 
sides,  and  that  plaintiff  himself  on  former 
occasions  had  been  received  and  discharged 
on  the  side  opposite  the  walk,  as  had  other 
pas.scngers  for  a  distance  <jf  over  two  hun- 
dred feet.  Held,  that  the  evidence  showed 
that  the  company  had  permitted,  if  not 
adopted,  this  method  of  receiving  passen- 
gers, and  it  must  be  held  responsible  for  the 
safety  of  that  method  (jf  getting  on ;  and 
that  it  amounted  to  an  invitation,  at  least, 
to  persons  to  get  on  on  either  side.  /'////- 
lips  V.  Rensselaer  &•  S.  R.  Co.,  57  liarh. 
(N.  K.)  645;  reversed  in  49  A'.  V.  177,  3 
Am.  Ry.  Rep.  ip-j. 

375.  l<]iit(>riii|;  tliroiiKli  wroiif; 
door. — Plaintifl  was  riding  on  a  freight 
train  in  charge  of  horses.  He  was  t<jld  at 
a  certain  point  that  the  caboose  would  not 
go  further,  and  that  thereafter  he  must  ride 
in  the  car  with  the  horses.  While  entering 
the  car  from  the  side  door  the  train  sud- 
denly started  and  injured  him.  Held,  that 
it  was  not  contributory  negligence  to  at- 
tempt to  enter  the  side  door,  where  the  evi- 
dence showed  that  the  end  door  was  only 
used  in  cases  of  emergency,  when  drovers 
had  occasion  to  enter  the  car  while  the  train 
was  in  motion.  Pitcher  v.  Lake  Shore  &* 
M,  S.  R.  Co.,  \(>  N.  V,  Supp.  62  ;  affirmed  in 
33  A'.  E.  Rep.  339. 

37«.  QucstloiLsoffaot  fortliojury.* 
— Whether  or  not  the  passenger  was  warned 
by  the  trainmen  not  to  get  on  the  train  was, 
the  evidence  being  conflicting,  a  question 
for  the  jury.  Fulks  v.  St.  Louis  &^S.  E  R. 
Co.,  52  Am,  &*  Eng.  R.  Cas.  280,  in  Mo. 
335,  19  .S:.   W.  Rep.'SiS, 

Ordinarily  the  place  to  board  a  train,  and 
the  sole  place,  is  that  provided  by  the  com- 
pany for  the  purpose.  Whether,  under  the 
circumstances,  pursuit,  with  the  intention  of 
boarding  a  moving  train,  could  properly  be 

*  Set  Also  post,  300. 


CAKKIAGli    OK   FASSIiNGliRS.  .'177. 


468 


undertaken  at  all,  or  could  |)rn|)crly  be  con- 
tinued until  the  injury  was  received,  sliould 
he  left  fi)r  determination  hy  the  jury,  in  the 
light  of  alt  tiie  evi<ience.  d'Hlral  A',  tli-*  /)'. 
Cii.  V.  /'trtj,  58  It'll.  461,  16  //«/.  Ay.  A'i/>.  1 :2. 

/'//<•  t/ui:t//ii/i  of  a  passenger's  eoHlrihulory 
nejrlii^euee  is  properly  out  of  fact  for  the  jury 
ill  t/ie fotlir.i'iiig  eases; 

Where  a  female  passenger  sued  for  in- 
juries received  hy  being  thrown  from  the 
car  steps  as  she  was  about  to  get  on,  caused 
by  the  sudden  starting  of  the  train,  it  ap- 
pearing that  the  train  extended  entirely 
arross  the  street,  so  as  to  cc^mpletely  cut  oti 
her  ap|>roacii  to  tiie  platform,  and  tiiat  she 
undertook  to  get  on  where  the  car  lay;  that 
passengers  were  accustomed  to  get  on  trains 
in  tiie  same  position  without  objection. 
AV//////1,'  V.  .\'<w  \'ork  C.  &^  H.  K.  A'.  Co.,  3 
/.aits.  (iV.  )'.)  469;  aj)niiied  in  49  A'.  I'.  673, 
mem.  —  RKViKWiNd  O'Mara  v.  Hudstjn 
Uiver  K.  Co.,  38  N.  Y.  445.  — Foi.i.owkd  i.n 
(iainard  v.  Kociiester  City  it  U.  R.  Co.,  18 
N.  Y.  S.  R.  692,  2  N.  Y.  Supp.  470. 

In  an  action  for  personal  injuries  to  a  pas- 
senger by  being  tiirown  down  while  in  the 
act  of  getting  on  the  tnin,  by  its  suddenly 
starting,  wiiere  there  was  evidence  tending 
to  siiow  that  tiie  train  liad  come  to  a  full 
stop,  and  that  the  passengers  had  been  di- 
rected to  get  on,  and  that  the  injury  was 
caused  by  the  sudden  stiirtiiig  of  the  train, 
while  there  was  other  evidence  tending  to 
sliow  that  plaiiititT  was  told  to  get  on  the 
hind  car,  and  was  injured  while  atleni[)ting 
to  get  on  an(tlh<'r  car.  Detroit  &•  M,  A'. 
Co.  v.  Curtis,  23  Wis.  152. 

In  an  action  for  personal  injuries  to  a 
passenger  received  while  getting  on  tlie 
train,  there  being  a  conflid  of  evidence, 
plaintifT's  evidence  tending  to  sIkjw  that 
while  he  was  in  the  act  of  getting  on,  the 
conductor  gave  the  signal  to  start  and  the 
train  was  started  with  a  violent  jerk,  throw- 
ing him  down  and  injuring  him ;  while  the 
evidence  for  the  company  tended  to  show 
that  plaintilT  was  knocked  down  and  injured 
while  attempting  to  cross  in  front  of  the 
engine,  f ones  v.  lirooklyn,  IS.  &*  W.  E.  A'. 
Co.,  2r  A^.  )'.  .V.  A*.  169,  3  ,\'.  J'.  .Supp.  253. 
6.  Getting  on  Moving  Trains.* 

377.  Oonorally.— (I)  Statement  of  the 
rule. — The  general  rule  is,  that  passengers 

♦  See  also  ante,  4 1  ;»-440. 
Piissengers  ^''ttine  on  cars   in   motion,  sen 
note,  3  Am.  &  Enc.  R.  Cas.  431. 

As  to    contributory    negligence    of    persons 


who  are  injured  while  getting  on  or  olT 
moving  trains  cannot  recover  for  such  in- 
juries, irrnvne  v.  A'aieigh  &^  (/.  A'.  Co.,  47 
ylm.&->  /•.//.<,'.  A'.  Cas.  544,  108  A'.  Car.  34,  13 
.V.  /,'.  /\'ep.  958.— Disti.N(;l,'i.siiin(;  Rose  7>, 
VVilmiiigion  \  \V.  R.  Co..  106  N.  Car.  i^iK; 
Pickens  7'.  Richmond  &  U.  R.  Co.,  104  N. 
Car.  312. 

A  passenger  who  attempts  to  get  on  a 
train  while  in  motion  is  so  wanting  in  ordi- 
nary care  that  he  cannot,  in  the  absence  of 
evidence  of  any  circumstances  to  excuse  his 
act,  maintain  an  action  for  an  injury  thereby 
received.  J/aney  v.  Juistertt  A*.  Co.,  116 
Mass.  269.— Di.siiNCUMSHKD  IN  Brooks  ?'. 
Boston  &  M.  R.  Co.,  16  Am.  &  Eng.  R.  Cas. 
345,  135  Mass.  21. 

Boarding  or  attempting  to  board  a  mov- 
ing train  is  an  improper  and  dangerous  act. 
The  company's  invitation  to  its  passengers 
to  board  its  train  is  withdrawn  the  moment 
the  train  begins  to  move.  Chaffee  v.  Old 
Colony  A'.  Co.,  52  //;;/.  <5>»  /Cng.  A'.  Cas.  366, 
17  A'.  /.  658,  24  ./Itl.  A'ep.  141.— Rkvikwino 
Dublin,  W.  &  W.  R.  Co.  v.  Slattery.  L.  R.  3 
App.  Cas.  1155;  Weeks  7/.  New  Orleans,  S. 
F.  &  L.  R.  Co.,  40  La.  Ann.  800. 

There  can  be  no  recovery  for  injuries  re- 
ceived in  attempting  to  board  a  moving 
train,  in  the  absence  of  anything  to  show 
that  the  conductor  or  other  employe  knew, 
or  by  the  use  of  ordinary  diligence  would 
have  known,  before  the  train  started  that 
such  person  wished  to  take  passage.  Inter- 
national (S««  G.  h\  A'.  Co.  V.  Gorman,  2  'J'e.v. 
App.  (Civ.  Cas.)  (i-jc), 

(2)  Its  scope  and  «/<•«/.— Attempting  to 
mount  a  moving  train,  without  the  advice 
and  direction  of  the  company's  agents,  is 
negligence,  and  will  defeat  a  recovery  for  an 
injury  received  thereby.  Missouri  Pac.  A'. 
Co.  V.  7'e.vas  6-  /'.  A'.  Co.,  36  Jed.  A'ep.  879. 


jumpinR  on  or  off  moving  trains,  see  note,  21  L. 
R.  A.  356. 

Injuries  to  pcissenpcrs  wliilc  attcmptinR  to 
board  moving  trains,  see  note,  52  Am.  &  Cng. 
R.  Cas.  284. 

Injury  while   attempting   to  board  engine  ot 
freight  train  with  consent  of  conchirtor.     Con 
(hiiior's  aiilhoriiy,  see  39  Am.  &  Enc.  R.   "as, 
4 1  7,  idis/r. 

Attempting  to  board  moving  train.  Failure  to 
stop  at  station.  Liability  for  suildenly  starting 
whili;  passenger  is  getting  on,  see  note,  47  Am. 
&  Eno.  R.  Cas.  541. 

Company  not  liable  to  one  injured  while 
boarding  a  moving  train,  see  28  Am.  &  E.ng.  R. 
Cas.  553,  aistr. 
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—  FoLLOwiNC,  Knip;ht  v.  Pontchartrain  R. 
Co.,  23  La.  Ann.  462. 

Where  announcement  was  made  that  the 
cal.'oose  would  not  stop  at  the  platform  suf- 
ficient tmie  (or  passenjjers  thereon  to  reach 
the  c;'.l>.jc>se  and  board  it  before  the  train 
started,  a  passcu^er,  who  waited  for  the  ca- 
boose to  come  up  ai.d  in  attempting  to 
board  it  while  pussin^r  was  injured,  cannot 
recover  therefor,  e»'cii  though  he  did  not 
hear  the  ann;vuncement  by  reason  of  his 
preocTiipaiion.  J/(i_ys  v.  IViihas/i  A'.  Co.,  51 
Mo.  Afifi.  438- 

While  a  company  may  be  guilty  of  negli- 
gence in  not  waiting  five  minutes  at  a  sta- 
tion, such  negligence  would  not  justify  the 
injured  party  in  attempting  to  get  aboard 
the  cars  while  in  motion,  if  such  act,  under 
the  circumstances,  was  negligence  and  con- 
iniiutory  to  the  injury.  Galveston,  H.  &* 
S.  A.  Ji,  Co.  V.  I.c  G terse,  ;i  Tex.  189.— 
Foi.i.owKi)  IN  Houston  &  T.  C.  R.  Co.  v. 
Nixon,  52  Tex.  19. 

(3)  Negligence  per  se  ♦ — Gross  negligence. 
— It  is  gross  negligence  to  attempt  KJget  on 
a  moving  train.  Spannagle  v.  Chicago  &* 
A.  R.  Co.,  31  lll.App.i,(M. 

The  boarding  or  alighting  from  a  moving 
train  is  presumably  and  generally  a  negli- 
gent act  per  se.  Solomon  v.  Manhattan  R. 
Co.,  27.  /////.  1^  /Oig.  R.  Cas.  155,  103  A'.  V. 
437,  9  ^V.  /:.  Rep.  430,  56  Aw.  Rep.  843,  «.— 
UisTiNcuisiiKl)  IN  PulUitro7'.  Delaware,  L. 
&  W.  R.  C  \,  27  N.  Y.  S.  R.  63,  7  N.  Y. 
Supp.  510.  Foi.i.owKi)  IN  Card  t'.  Manhat- 
tan R.  Co.,  103  N.  Y.  670.  Rkvikwki)  in 
Worthington  v.  Central  Vt.  R.  Co.,  64  Vt. 
107. 

Therefore  when  a  rassenger,  while  en- 
gaged in  such  an  attempt,  fell  under  the 
car;-'  and  was  killed,  1.0  recovery  could  be 
had  against  the  company  for  his  death,  even 
tliougli  his  fall  was  occasioned  by  a  defect 
in  the  station  platform.  liacon  v.  DelaiiUire, 
I..  &^  \V.  R.  Co.,  143  Pa.  St.  14,  21  Atl.  Rep. 
1002. 

Hut  while  it  is  prima  facie  negligent  for 
a  passenger  to  -itempt  to  alight  from  or  to 
board  a  moving  train,  it  is  not  in  all  cases 
negligence  per  se  to  attempt  to  do  so. 
Cousins  V.  Lake  Shore  iS-*  M.  S.  R.  Co.,  96 
Miih.  386.  56  A'.  ;/'.  Rep.  14. 

:{7M.  At  tlic  invitation  or  by  pcr- 
niisHion  of  carri«»r'H  H<>rvniit.  —  (i) 
When  negligence. — Neither  the  refusal   to 


•  See  also  post,  48;i. 


stop  a  train  nor  the  custom  of  those  in 
charge  of  the  train  to  slacken  its  speed  at 
the  particular  station,  in  order  to  ta<ve  on 
passengers  without  coming  to  a  stop,  will 
excuse  the  negligence  of  the  party ;  nor  will 
a  mere  permission  from  the  company's  ser- 
vants to  do  a  dangerous  act  relieve  the  in- 
jured person  from  the  responsibility  lor  its 
consequences.  Denver,  S.  /'.  <S^  P.  R.  Co. 
V.  Pickard,  18  Am.  &*  Eng,  R.  Cits.  284,  8 
Colo.  163,  6  J'ac.  Rep.  149. 

It  is  no  part  of  the  duty  of  a  ticket  agent 
to  assist  or  tell  passengers  to  get  on  a  mov- 
ing train,  and  in  doing  so  he  does  not  rep- 
resent the  ccinpany.  So  one  who  has 
arrived  at  the  age  of  discretion  cannot  re- 
cover for  an  injury  received  while  trying, 
on  such  agent's  suggestion,  to  get  on  a 
moving  train.  Chicago,  R.I.  &*  P.  R.  Co.  v. 
k'oehler,  47  ///.  App.  147. 

The  mere  fact  that  a  party  thinks  it  safe 
to  board  a  moving  train,  and  that  he  has 
been  invited  to  do  so  by  the  conductor, 
does  not  justify  the  attempt,  if  a  person  of 
ordini'.ry  prudence  would  not  have  done  so. 
But  where  a  train  had  been  flagged  to  stop, 
and  slows  at  the  station  without  stopping, 
and  the  conductor  grabs  the  passenger'ii 
overcoat  from  his  arm,  and  asks  him  to 
jump  on,  the  court  will  not  undertake  to 
say  that  his  contluct  in  getting  on  was  so 
negligent  as  to  reverse  a  verdict  in  his 
favor.  Kansas  iS^  (/'.  ^■.  I..  R.  Co.\.  Dorotigh, 
72  Te.v.  108,  10  .S".  W.  Rep.  711. 

(2) and  when  not.  —  If  it  can  be  said 

in  any  case  to  be  negligence,  as  matter  of 
law,  for  a  person  to  attempt  tf)  get  on  a 
train  of  cars  moving  at  a  rate  of  speed  of 
not  more  than  two  miles  an  \\w\x,  it  ciinnot 
be  affirmed  of  a  person  who,  while  waiting 
at  a  regular  station  for  an  approaching 
train,  which  ought  to  stop  there,  anfl 
which,  recognizing  his  signal  to  stop,  only 
checked  its  speed  to  not  more  than  two 
miles  an  hour,  attempts  10  get  on  bo.ird 
while  it  so  moving,  when  the  attendant  cir- 
cumstances show  that  there  was  no  inten- 
tion to  make  a  full  stop,  and  ti;e  conductor 
called  out  all  aboard."  Undc-  such  cir- 
cumstances, though  the  waitini;  passenger 
was  not  bound  to  attemtit  t.i  get  on  the 
moving  train,  he  is  not  r,uilty  of  negligence 
in  accepting  the  invita'.ion  to  do  so,  whether 
express  or  implied,  .tlontgomery  &^  E.  R. 
Co.  V.  .Sti-ivart,  91   Ala.  421,  8  So.  Rep.  708. 

If  it  w.'oul'l.  under  c)ther  circumstances, 
have  been  negligence  for  defendant  to  at- 


CARRIAGE   OF   PASSENGERS,  3tlMI82. 


455 


tcmjit  to  board  tlie  moving  train,  it  was  not 
iic;^ligence  for  him  to  do  so  wiicn  directed 
l)y  tlie  conductor  and  others  hiiving  charge 
of  tiic  train.  Rayburn  v.  Central  linoa  K. 
Co.,  74  /trwa  637,  35  N.  VV.  Rfp.  606,  38  A^. 
M'.  Rep.  5  JO. 

A  carrier  is  under  no  obligation  to  delay 
the  departure  of  its  trains  or  to  look  after 
the  safely  of  persons  who  attempt  to  enter 
tliem  after  tliey  have  been  stopped  long 
enough  to  allow  passengers  to  disembark 
and  embark*;  but  it  may  be  liable  for  injuries 
incurred  by  one  who,  by  the  invitation  or 
command  of  persons  in  charge  of  the  trains, 
attempts  to  get  on  or  off  while  the  cars  are 
in  motion.  Jiro^utie  v.  Raleigh  &^  (J.  R. 
Co.,  47  yhn.  «S-  Awe-  ^»'-  ^'f^-  S44>  io8iV.  Car. 
34,  12  S. /-:.  Rep.  osS. 

:nit.  lt<>f'or(>  train  Iiiih  ooiiic  to  a 
NtaiKlNtill. — It  is  not  negligence /cr  se  for 
a  passenger  to  attempt  to  get  on  a  sleeping- 
car  at  night  before  the  car  gets  alongside  of 
the  platform,  where  there  is  no  evidence  to 
show  that  he  knew  the  length  of  the  train  as 
compared  with  that  ol  the  platform,  or  that 
he  had  reason  to  expect  that  the  car  would 
be  brought  up  to  tlie  platform  before  pas- 
sengers were  invited  to  enter.  Curtis  v. 
Detroit  &*  M.  R.  Co.,  27  Wis.  158,  5  Ai/t. 
Ry.  Rep.  368. 

Ordinarily  it  is  not  negligence /cr  se  for  a 
[lerson  to  get  on  or  off  a  train  in  the  ordi- 
nal y  manner  while  it  is  moving  slowly;  but 
it  is  culimble  negligence  per  se  for  a  person 
who  expects  to  take  passage  on  a  freight 
train  to  wait  for  a  considerable  time  while  it 
is  about  the  station  for  the  purpose  of 
switching  cars,  etc.,  and  after  the  train  has 
started,  and  the  calx.ose  is  past  him,  to  at- 
tempt tf)  jump  on  a  stock-car  without  any 
ciiiivrniences  for  doing  so  except  the  urdi- 
nary  iron  ladder  on  tlie  side,  ll'orreit  v. 
.Southern  A'n/i.  R.  Co.,  31  .////.  &^  /•-//i,'.  R. 
Cos.  10,  37  A'oft.  408,  15  /'<ie.  Rep.  fioi. 

.'{HO.  A  IK  or  train  liail  stopprd  a 
r«>aMonalil<>  time.—  If  a  passenger  is  in- 
jured in  getting  on  a  moving  train,  the  train 
being  stopped  a  suiricient  time  for  him  to 
have  boarded  it  in  safety,  the  courts  uni- 
formly hold  that  such  act  is  rontrd)ntory 
negligence,  and  bars  a  recovery.  Proof 
that  others  had  frequently  boarded  trains 
with  knowledge  of  servants  of  the  railroad 
company  operating  the  train,  after  the  fact, 
wiiliout  proof  of  encouragement  so  to  do, 
wonld  not  prove  custom  or  license.  <^/iio 
&*  M.  R.  Co.  V.  AlUnder,  47  ///.  App.  484. 


The  sale  of  a  ticket  heforf  the  arrival  of 
a  train,  or  when  it  is  at  tlie  station,  does 
not  give  the  purchaser  a  specific  right  to 
take  that  particular  train,  so  that  it  must  be 
held  long  enough  for  him  to  go  upon  it. 
The  ticket  gives  no  right  to  delay  the  train, 
but  simply  a  ric,ht  to  take  any  train  to  ilic 
passenger's  destination,  which  stops  at  that 
station,  provided  he  presents  himself  in 
time;  and  the  duty  is  impo.sed  upon  the 
passenger  of  presenting  himself  in  time  or 
waiting  for  the  next  train.  So  held,  where  a 
passenger  was  injured  by  attempting  to  get 
on  a  tiain  just  as  it  started,  and  after  all 
the  other  passengers  were  in,  and  when 
the  brakeman  and  conductor  had  entered 
the  car,  and  did  not  know  of  her  presence, 
owing  to  her  having  entered  the  platform 
after  the  time  for  the  departure  of  the 
train.  Paulilseh  v.  Nm<  York  C.  <S-  //.  R. 
R.  Co.,  26  /////.  &'  Eiii^.  R.  Cos.  162,  102  N. 
Y.  280.  6  A'.  K.  Rep.  '177,  i  A'.  Y.  S.  R.  656 ; 
rrifrsini:;  iSJ.  &•  .V.  241. 

After  having  ample  opportunity  to  get 
on  a  train  while  it  was  standing  at  the  plat- 
form, plaintiff  undertook  to  get  on  after  the 
train  had  started,  and  having  got  hold  of 
the  iron  railing  of  the  car  held  on  until  he 
was  brought  against  a  post  on  the  platform 
and  was  injured.  J.'e/il,  that  he  was  guilty 
f)f  such  negligence  as  to  i)reclude  a  recov- 
ery. C'.S:.:.>  ^^  A'.  W.  R.  Co.  v.  .Seates. 
yo ///.  50C,.-  (JforiNc.  Illinois  C.  K.  Co.  7'. 
Slatton,  54  III.  133;  Phillips  7'.  Kensselaer 
&  S.  R.  Co..  49  N-  V.  177- 

:tHl.  \VlM*r(^  tlu'  «iang:4>r  is  plainly 
api>ar<>nt. — .\  person  who,  when  in  a  safe 
position  and  under  no  stress  of  circum- 
stances, attemjus  to  get  upon  a  train  in 
motion,  while  in  such  proximity  to  a  known 
and  prominent  obstruction  as  would  render 
the  consequences  of  a  misstep  popsibly  if 
not  certainly  serious,  no  matter  what  mo- 
tive or  influence  induced  the  act.  is  alone 
responsible  for  any  injuiy  which  results  to 
him,  and  cannot  maintain  an  action  against 
the  company  for  negligence.  Hunter  v. 
Cooper'^town  if-»  .V.  /'.  R.  Co.,  47  .■lin.&^  -/-"".C' 
R.  Cos.  534.  126  A'.  )'.  18,  26  A'.  A".  R,p. 
958  ;  former  oppeol,  1 1  2  A'.  1'.  371,  26  A'.  E. 
Rep.  95S,  36  A'.  1'.  .S".  A'.  367;  rrrersiufi  58 
llun  (>o(>,  34  i\'.  1'.  i".  R.  1016.  13  A".  V. 
Su/'p.  953. 

itH*2.  At'lcr  iM'iiig:  wariMMl  not  to 
nnili«' tlH'  attempt.'*'— An  instruction  is 
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proper  that  if  lie  attempted  to  board  tlie 
moving  train  after  being  warned  by  the 
men  in  cliaryc  thereof  not  to  do  so.  he 
could  not  recover.  J-'nlls  v.  St.  Louis  &•  S. 
/•".  A'.  Co..  S-  fi'ii-  &*  I'li^-  /v".  Ciis.  280,  1 1 1 
Mo.  3^5.  19  .V.  W.  K,-p.  Si«. 

'.W,\.  Traill  iiioviiit;  Iroiii  I'oiir  t(» 
v\^\\X  iiiil«>N  |H'r  iMMir.- An  attempt 
t  I  >;et  upon  a  train  while  in  motion,  moving 
at  trie  rate  of  live  or  six  miles  per  hour, 
without  a  necessity  for  doing  so,  induced  by 
the  conriuct  of  the  employes  of  the  com- 
pany, and  without  any  invitation  to  do  so 
from  its  a^ent  acting  in  the  line  of  his  duty, 
precludes  the  passenger  from  the  right  to 
recover  for  the  injury  which  maybe  thereby 
occa.«ioned.  Denver,  S.  /'.  &^  /'.  A'.  Co. 
V.  Pickard,  18  Am.  &'  Eitg.  K.  Cis.  284,  8 
Co/o.  163,  6  /'tit.  Rep.  i49.--DisriNGi;isn- 
ING  Illinois  C.  K.  Co.  7>.  Able,  59  III.  131  ; 
Johnson  v.  West  Chester  &  P.  k.  Co.,  70 
I'a.  St.  357;  Filer  v.  New  York  C.  R.  Co., 
49  N.  Y.  47;  Phillips  z/.  Rensselaer  &  S.  R. 
Co.,  49  N.  Y.  I//. 

It  is,  as  a  muter  of  law,  contributory  neg- 
ligence for  a  pas-senger  to  attempt  to  get  on 
a  train  moving  so  fast  as  to  render  it  ex- 
ceedingly dangerous  to  m;ike  the  attempt, 
and  such  is  the  case  if  the  rate  is  six  or  eight 
miles  an  hour,  and  this  even  though  the 
passenger  is  young,  active,  and  unencum- 
bered with  baggage.  Murphy  v.  .V'.  J.oiiis, 
I.  M.  &^  S.  A".  Co.,  43  Mo.  App.  342.— 
ytiOTiNG  Nelson  v.  Atlantic  A  P.  R.  Co.,  68 
Mo.  593. 

A  man  who  is  si/i  jurt.i,  and  in  the  full 
possessi(jn  of  his  facidties,  with  nothing  to 
disturb  his  judgment,  who  attempts  to 
board  a  train  moving  at  a  rate  of  from  four 
to  six  miles  an  hour,  is  chargeable,  as  mat- 
ter of  law,  with  negligence,  and  the  question 
in  such  a  case  is  not  made  one  of  fact  liy 
proof  that  the  man  was  directed  by  the 
<'onductor  of  the  train,  if  he  was  going  on 
the  train,  to  "  jump  on."  lliinter  v.  Ctwpers- 
itKun  <Sw  S.  v.  R.  Co.,  37  Am.  &<>  Kiit;.  R. 
Cos.  74,  112  A'.  V.  371,  19  N.  E.  Rep.  820,  21 
X.  Y.  S.  R.  I  ;  yft'ersiiti;  44  Uiin  62f),  mem. 
— DlSTlNdUlsillNt;  Filer  v.  New  York  C. 
R.  Co.,  49  N.  Y.  47;  Morrison  v.  Hrie  R. 
Co.,  56  N.  Y.  302.— DisriNc.uisHKi)  lurr  not 
FOLLOWED  IN  Miirpliy  V.  St.  Louis,  I.  M.  it 
S.  R.  ("o.,  43  Mo.  Apj).  342  ;  \Veiler7'.  Man- 
hattan R.  Co.,  53  Hun  (N.Y.)  372,  25  N.  Y. 
S.  R.  543,  6  N.  Y.  Supj).  320;  Pullutro  v. 
Delaware,  L.  &.  W.  R.  Co.,  27  N.  Y.  S.  R. 
63,  7    N.    Y.    Supp.   510,    Rkvikwku    in 


W<jrthington  v.  Central  Vt.  R.  Co.,  64  Vt. 
107. 

:<K4.  Shiwl.v  moving:  train.— Gener- 
ally it  is  not  negligence  /(•/■  se  for  a  person 
to  get  on  or  oil  a  train  in  the  ordinary  man- 
ner whde  it  is  only  slightly  in  motion. 
Wtirren  v.  Soiitltern  Kan.  R.  Co.,  31  .Im.  »S^ 
Kiig.  R.  Ciis.  10,  37  k'tin.  408,  15  J'tii.  Rep. 
601. 

Fspecially  at  a  platform.  Fulks  v.  .SV. 
L^.uis  t^  S.  /•'.  A'.  Co.,  52  Am.  &*  Knti.  R. 
Ctis.  280,  III  Mo.  335,  19  .S'.  //'.  Rep.  818. 

Boarding  a  train  slowly  moving,  or  at 
place  other  tiian  the  platform,  is  not  negli- 
gence/^/" ja  in  the  absence  of  prohibition 
against  the  same,  especially  when  done  at 
the  direction  of  a  per.son  wearing  the  uni- 
form of  the  company.  Haiti  more  &»  O.  R. 
Co.  v.  Kane,  69  .!/</.  11,  13  .///.  Rep.  387,  12 
Cent.  I\ep.  95. 

It  is  not  negligence /(7,f<'  for  a  passenger, 
a  youth  active  and  unencumbered  with  bag- 
ga-^e,  to  attempt  to  get  on  a  slowly  mov- 
ing train.  Murphy  v.  St.  Louis,  /.  M.  &•  S. 
A'.  Co.,  43  Mo.  App.  342.— Not  koi.i.owino 
McCIint-ck  v.  Railroad,  21  W.  N.  C.  (I'a.) 
133;  P(  nnsylvania  R.  Co.  7'.  Aspell,  23  Pa.  St. 
147;  Hunter  7'.  Cooperstown  &  S.  V.  R.Co., 
112  N.Y.  371.  (JuoriNo  Leslie7'.  Wabash, 
St.  L.  &  P.  R.  Co..  88  Mo.  50  ;  Ooss  t,  Mis- 
souri, K.  iV  T.  R.  Co.,  59  Mo.  27  ;  Wyait  v. 
Citizens'  R.  Co.,  55  Mo.  485;  Straus  ',<.  Kan- 
sas City,  St.  J  iv-  C.  P.  R.  Co.,  75  Mo.  185  ; 
Swigert7'.  Hannibal  \'  St.  J.  R.  Co.,  75  Mo. 
475.  Rkvikwin«;  Meyer  7'.  Pacific  R.  Co., 
40  Mo.  151. 

.'{85.  Traill  mhI<I«>iiI.v  .started  with- 
out iHiticr.'  Where  a  plaintilf  exercises 
care  in  atteni[>ting  to  get  aboard  a  train, 
after  he  had  alighted,  he  is  guilty  of  no  act 
of  negligence  which  would  prevent  a  re- 
covery for  injuries  caused  by  flefendant's 
servants  in  starting  the  train  without  notice. 
Galveston,  II.  &-•  S.  A.  R.  Co.  v.  Cooper,  2 
Te.v.  Civ.  App.  42.  20  .V.  ;/'.  Rep.  990. — 
RhA.CNCiM.Nd  Misnouri  Pac.  R.  Co.  v.  I'ore- 
man,  73  Tex.  314. 

\Wi\. or    sim'«m1    siMldfiily    iii- 

<'r«'as<Ml.—  I'A'eii  if  a  |)assenger  couid  be 
helil  guilty  of  negligence  in  attempting  to 
get  on  board  of  the  mo\  ing  train,  the  com- 
pany would  be  res|)on<il)le  in  fiamages  for 
personal  injuries  sustained,  on  proof  that 
the  conductor,  seeing  his  dangerous  position 
while  making  the  attemi>t..  gave  the  signal 

»  See  also  ><»/<>,  220-223. 
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for  the  train  to  move  on  ;  and  if  tlic  train 
moved  forward  witii  a  "sudden  jerk," 
whereby  he  wasliiiociied  lio  vn  and  seriously 
injured,  it  nii^lit  show  sucii  gross  nej^li- 
gence  as  would  autliorize  punitive  damaj^es. 
Montgomery  &*  /.'.  A'.  Co.  v.  Stewart,  fjx  Ala. 
4  J  I,  8  .St;.  Rep.  708. 

.'tH7.  Att«>iii|itiii{;  to  K^'t  on  in  an 
inii»roi>ei*  inaniu'r.— Where  the  plaiiitifl, 
a  young  man  19  years  antl  4  months  old, 
purchases  a  ticket  to  ride  upon  a  freight 
train  live  or  six  miles,  and  no  one  instructs 
him  when  or  where  or  how  to  get  upon  the 
train,  or  what  car  to  get  upon  or  into;  and 
afterwards  the  train  arrives  at  tlic  station 
and  stops  with  the  caboose  near  enough  and 
for  a  sulllcient  length  of  time  for  the  plain- 
li^T  10  walk  to  tiie  caboose  and  get  upon  it, 
;  i;t  he  does  not  do  so;  and  afterwards  the 
conductor  gives  the  signal  f(jr  the  train  to 
st.irt  and  leave  the  station,  and  the  |)laintill 
understands  it,  and  the  train  then  i.p- 
proaclies  ilie  station,  moving  slowly,  and 
the  engine  jjasses  the  place  wiierethe  plain- 
tilT  is  standing  on  the  station  platform,  and 
the  hrsl  car,  whicii  is  a  stock-car,  "'t'.  no 
conveniences  for  getting  upon  it  except  an 
iron  ladder  on  its  side,  comes  iinniediateiy  in 
front  of  the  plaintilT,  and  the  plaintilT,  with- 
out waiting  for  tiie  caboose-car  to  arrive, 
attempts  tf)  jumj)  U()on  the  stock-car  while 
it  is  in  motion,  :ind  falls  between  tiie  stock- 
car  and  the  station  platform  and  is  iiiju'ed 
— held,  that  the  company  is  not  guilty  of 
any  siicli  negligence  causirig  tiie  injur)  as 
will  entitle  the  plaintilT  to  rrcover  damages 
therefor  from  the  company.  Warren  v. 
Southern  k',ui.  A'.  Co.,  31  Am.  &*  /•'njr.  A'. 
Cas.  10,  37  A'lin.  4,0,    15  l\ie.  A'e/>.  fioi. 

:tHK.  (iiiigiiig  to  thv  railing.*— 
On  a  (lark  nigiil,  wliil<'  snow  was  falling, 
di'fendanl's  passenger  train,  signaled  at  a 
flag-station,  citlur  <li(l  not  sto])  or  f.iiled  to 
stop  loiii;  enough,  and  while  it  was  nio\ing 
out  plaintilT,  an  old  man  who  was  numb 
with  cold,  in  aiiempting  to  get  on  sei/.erl  the 
platform  railing  with  his  left  hand,  holding 
a  valise  in  his  right.  Hy  a  sudden  jerk  of 
the  train  he  lost  his  footing,  but  clung  to 
the  railing.  The  train  porter,  tlie  only  em- 
ploye who  .••"v  him,  took  his  valise  and 
repea'edly  nrg  I  him  to  l(>t  loose,  but  lie 
iield  on,  the  speed  constantly  iitcreasing, 
and  was  flragged  150  yards,  when  he  fell 
and  was  injured.     No  ciTort  was  made  to 


•  See  also  fust,  iUW. 


slop  the  train.  Plaintiff  testified  that  he 
held  tenaciously  to  tiic  railing  because  he 
thought  lie  woidd  be  crushed  to  death  if  he 
fell,  //ell/,  that  he  was  guilty  of  such  con- 
tributory negligence  as  debarred  a  recovery 
for  the  injury,  and  that  an  instruction  to 
find  for  the  defendant  was  proper.  Me.Mur- 
try  V.  Louisville,  A'.  O.  &^  T.  K.  Co.,  67  Mi'.s. 
601,  7  So.  Rep.  40 1. 

;IH1). and  running  by    side  of 

train. — It  is  such  contributory  negligence 
for  a  passenger  to  attempt  to  get  on  a  slowly 
moving  train,  but  which  is  passing  without 
slopping  at  that  statif)n,  and  after  being 
thrown  down  by  a  jerk  of  the  cars  to  hold 
on  to  tiie  iron  rod  trying  to  recover  his  po- 
sition uniil  lie  is  struck  by  a  part  of  the 
platform  tliat  projects  near  the  track,  as  to 
|)rcvent  a  recovery  for  injuries  received  ; 
and  this  is  so  thongli  plaintilT  and  others 
liave  been  in  tlie  habit  of  getting  on  and  off 
at  the  station  while  tlie  train  was  in  motion, 
and  though  some  one  upon  tlie  train  called 
out  the  station.  Phillips  v.  Rensselaer  &* 
S.  R.  Co.,  49  .\.  y.  177,  3  Am.  Ry.  Rep.  477  ; 
rtiiersing  5/  Harb.  644.— DisriNdtnsHlNU 
Whiltaker  v.  Manchester  &  S.  K.  Co.,  L.  K. 
5  C.  P.  4<')4,  «.— Al'l'l.iKl)  IN  Morrison  v. 
krie  \K.  Co.,  56  N.  Y.  302.  UlsilNtiUlsiiKU 
IN  Denver,  S.  P.  &  P.  K.  Co.  v.  Pickard,  18 
Am.  &  Kng.  K.  Cas.  284,  8  Colo.  163;  No- 
lan V.  Brooklyn  City  &  N.  K.  Co..  3  Am.  & 
Eng.  R.  Cas.  463,  87  N.  V.  63,  41  Am.  Kep. 
345;  Solomon  v.  Manhattan  R.  Co.,  103 
N.  Y.  437,  9  N.  K.  Kej).  430,  56  Am.  Rep. 
843,  «.,■  Dale  7'.  Brookl.n  Citv,  II.  P.  &  P. 
P.  R.  Co.,  I  Hun  (N.  Y  )  146,  3  T.  it  C.  686. 
yt:oii;i)  IN  Chicago  tS:  N.  W.  R.  Co.  7>. 
Scales,  90  III.  5S6.  Rkvikwk.I)  in  (Jonzales 
V.  New  York  .t  II.  R.  Co.,  50  How.  Pr. 
(N.  Y.)  126;  Solomon  7'.  Manhattan  R.  Co., 
3  N.  Y.  S.  R.  636, 

PlaintilT,  an  intending  passenger  by  a 
way-train  on  defendants'  railway,  arrived  at 
the  station  just  as  the  train,  wiiicli  was  some 
minutes  late,  was  moving  ont  of  the  station, 
whereupon  he  ran  <iuickly  to  the  train 
and.  seizing  hold  of  tin-  iron  railing  of  one 
of  the  cars,  and  hokiing  thereon,  ran  along 
the  platfi>rm  at  the  speed  of  the  train  with 
his  fai'e  towards  the  cir,  and,  after  the  train 
had  moved  a  certain  distance  -n  attempting 
to  jump  thereon  he  struck  against  a  baggage- 
truck  which  was  dosi-  to  the  edge  of  the 
platform,  and  which  liad  been  used  in  tak- 
ing baggage  to  the  baggage-car,  and  was 
left  for  a  couple  of  minutes  to  bring  back 
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the  baj,'Kiige  therefrom.  By  the  concussion 
he  was  ilirown  under  the  wlieels  of  tlie  train 
an'l  received  an  injury  to  one  of  his  Icfjs 
wiiich  ivi.clcrcd  a.npuiation  necessary.  NM, 
tlie  leaving;  of  tiie  truck  on  tlic  platform  did 
not  constitute  neglij^ence  on  the  part  of 
defendants ;  but  even  if  it  did,  piaintiti  in 
attempting  to  get  on  tiic  train  as  he  did  was 
guilty  of  such  contributory  negligence  as 
would  prevent  his  recovering.  HaUan  v. 
Great  Western  R.  Co..  30  I/.  C.  C.  P.  89. 

;M)<).  QiicMtitui  of  fact  for  jury.*— 
Where  there  is  a  conflict  of  testimony,  the 
question  of  whether  a  passenger  is  guilty  of 
negligence  in  attempting  to  get  on  a  mov- 
ing train  is  for  the  jury;  but  evidence  of 
whether  the  train  stopped  long  eniugh  to 
all(iw  pi'jscngers  to  get  on  is  proper  to  go 
to  the  jury  as  affecting  the  question  of  neg- 
ligence. Sivii^ert  v.  HannrOal  &^  St.  J.  N, 
Co.,  9  Am.  &•  hliig.  A'.  Cis.  322,  75  Afo.  475. 
— Q"  »)TEI)  IN  Murphy  1 .  St.  Louis,  I.  M.  & 
S.  K.  Co.,  43  Mo.  App.  342. 

Where  a  person  sues  for  an  injury  received 
in  getting  on  a  moving  street-car,  if  the 
evidence  leaves  it  so  uncertain  whether  the 
motion  was  not  so  great  as  to  make  it,  un- 
safe for  a  man  of  common  prudence  to  get 
c  t  the  car  while  in  motion,  the  question 
siiould  be  left  to  the  jury.  Maher  v.  Cen- 
iy.il.  A'.  &*  /■:.  A'.  Co.,  7  /.&•  S.  (X.    y.)  1 55. 

:i<M.  K('i*ov(>r.v  iiotwitlistniidinii; 
contributory  m'ffllfyrinT.— ,\  female 
passenger  encumbered  with  luggage  and 
parcel.s  while  on  the  car  steps  boarding  a 
train  in  motion  was  so  violently  pushed  by 
a  train-hainJ  apparently  intending  to  assist 
her  as  to  cause  her  to  fall  and  to  sustain 
the  injuries  for  which  site  sought  to  recover. 
Hetil,  that  the  negligent  act  of  the  passen- 
ger in  attempting  to  boarrl  the  train  did 
not  preclude  ii  re<i)very  by  her  for  the  in- 
jury sustained  by  the  unnecessary  violence 
of  the  train-hand.  Pennsy/vaiiiit  A'.  Co.  v. 
A'eei/,  58  .Im.  &•  Eiif;.  R.  Cas.  422,  60  l-'ed. 
Kep.  694.  Arul  see  also  Montgomery  &•  /•". 
,A'.  Co.  V.  Stewart,  91  Ala.  421, 8  So.  Rep.  708. 

3.   While  Gettin^r  off  Ciirs.\ 
a.  In  General. 
S02.  Fuiliire  to  use  ordiiuiry  cnro. 

— A  passenger  who  delays  le;iving  a  train 
after  it  has  reached  the  end  of  its  route  be- 
cause she  is  encumbered  with  packages  un- 


•  See  also  ante.  WHS,  JIT  7  (3). 
t  Sec  also  anie,  225-204. 


til  the  brakeman,  who  assisted  the  other 
passengers  to  alight,  has  left,  supposing  all 
the  passengers  have  gotten  o(T,  and  there- 
upon, without  waiting  for  assistance,  un- 
necessarily attempts  to  descend  the  steps, 
which  is  obviously  dangerous  be(ause  of 
the  distance  of  the  car  steps  from  the  plat- 
form, cannot  be  held,  as  a  matter  of  law,  not 
to  be  wanting  in  the  u;='j  of  ordinary  care. 
McDermott  v.  C/inngo  &*  X.  W.  R.  Co.,  82 
W/s.  246,  52  A'.  II'.  Rep.  85. 

303.  Fuiluru  to  look  kind  listen.*— 
It  is  the  duty  of  a  passenger  whose  vision 
is  so  impaired  that  he  cannot  see  more  than 
100  feet  upon  alighting  from  a  tram,  while 
another  is  approaching  wich  such  noise  as 
to  be  heard  a  mile,  to  remain  in  a  safe  posi- 
tion .iutil  he  can  see  that  the  track  on 
which  the  train  is  approaching  is  safe,  be- 
fore attempting  to  cross  it.  Gonzales  v. 
Xew  Vork  ^m  H.  R.  Co.,  i  /.  6-  S.  (N.  V.) 

57- 

31>4.  Fiillurc  to  lieod  wnriiiiit;  of 
ciiiployo.f  — A  passenger  train  ran  onto  a 
side-track  and  stopped  to  allow  a  freight 
train  to  pass.  Plaintiff,  a  passenger,  was 
warned  not  to  try  to  get  011  i't  that  place, 
the  conductor  even  taking  hold  of  him  to 
try  to  restrain  him  ;  but  he  persisted  in  get- 
ting off  and  was  injured.  The  train  was 
some  little  distance  from  the  station,  and 
not  at  a  place  where  it  was  customary  for 
jxissengers  to  alight,  but  where  it  was  cus- 
tomary for  the  train  to  stop  under  the  same 
circumstances.  Held,  that  plaintiff  was 
guilty  of  such  contributory  negligence  as 
to  bar  a  recovery.  0/n'o  &^  M.  R.  Co.  v. 
Schiibe,  44  ///.  460.  See  also  Ihockway  v, 
Lascala,  1  Edin.  Sel.  Cas.  (A'.    I'.)  135. 

A  passenger  has  no  right  to  presume  that 
a  ferry-boat  has  landed  on  account  of  the 
chain-guard  and  barriers  across  the  bow  of 
the  boat  being  down,  when  warned  and  per- 
sonally notified  at  the  time  by  tlu)se  in 
charge  that  a  landing  had  not  been  made. 
Vavi's  V.  Orei^on  &•  C.  R.  Co.,  8  Ore^.   17?. 

Where  a  passenger  in  the  caboose  of  a 
freight  train,  upon  its  stopping  at  a  station, 
stepped  upon  the  front  platform  and  was 
warned  by  an  employe  of  the  approach  of  a 
train  about  to  collide  behintl,  but  not  un- 
tlerstanding  English,  resisted  his  vffort  to 
driig  him  away— //</</,  not  to  be  such  con- 
tributory    negligence    as    to    preclude    a 

*  Spi;  also  pml.  453. 

fSee  also  ante,  372,  382  ;  post,  473. 
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recovery  by  his  administrator  (or  the 
company's  negligence.  IValler  v.  Chicago, 
D.  Sf  AI.  K.  Co..  39  fiKva  33, 9  Am.  Ay.  Rep. 
78,  20  Am.  liy.  Rep.  319. 

3U5.  of  fellow  -  passeiiffer.* — 

While  not  bound  to  obey  a  warning  of  a  fel- 
low-passenger as  to  the  danger  of  alighting 
from  cars,  the  person  warned  disregards  it  at 
his  peril,  from  wliatever source  it  comes.  It 
is  enough  that  iiis  attention  is  drawn  to  his 
danger ;  it  then  becomes  his  duty  to  avoid 
it,  and  not  to  do  so  is  negligence.  Kilpatrick 
V.  Pennsylvania  K.  Co.,  140  Pa.  St.  502,  21 
Atl.  Rep.  408. 

»SM).  Fniliirc  to  retain  hold  of  rail- 
ing.t— A  passenger  has  a  right  to  assume 
that  he  will  be  allowed  a  reasonable  oppor- 
tunity to  get  off  before  the  train  starts;  and 
it  is  n(  I  necessarily  contributory  negligence 
to  fail  I.!  liold  on  to  the  car  railing  on  the 
platf(>rm  until  be  is  fully  off.  McDonald 
v.Long  Island R.  Co.,  116  X.  )'.  546,  22  ;V. 
£.  Rep.  1068,  27  A',  y.  S.  R.  481  ;  afirming 
6  i\.  Y.  S.  R.  691,  43  Hun  637.— DisiiN- 
GUi.siiKU  IN  Losee  %>.  Watervliet  T.  &  R. 
Co.,  44  N.  Y.  S.  R.  343,  63  Hun  404,  18  N. 
Y.  Supp.  297. 

Wwi.  Failure  to  inform  carrier  of 
disability. — IMaintitT  was  a  passenger  on 
defendants'  train.  The  night  w;is  dark  and 
the  station  grounds  were  not  lighted  when 
plaintifl  reached  her  destination.  There 
was  no  platform  on  which  to  alight,  b".t  the 
grc.uiul  was  smot^lh  and  level.  A  brake- 
man  came  with  a  lantern,  carried  u;!t  the 
plaintilT's  valise,  and  assisted  her  to  alight. 
The  lowest  step  of  tli>-  carriage  was  26 
inches  from  the  ground.  Hefon"  assisting 
her  to  alight  the  brakeman  placed  the  lan- 
tern on  the  ground.  It  cast  a  light  20  or  30 
fi  Tt  around.  In  alighting,  the  plaintilT  in- 
jurer)  her  knee  and  was  coinpclled  in  conse- 
tiuence  to  abandon  her  employment  as  cook 
in  a  hotel  at  Deloraine.  It  ap|)eared  at  the 
trial  tlint  the  |)lainlifT's  knee  had  been  weak 
for  some  time  previously,  and  that  she  had 
been  aflected  with  synovitis  in  a  sub-acute 
form.  She  did  not  tell  the  brakeman  of 
this  weakness  of  the  knee.  ///■/(/,  that  de- 
fendants were  not  guilty  of  negligence 
which  should  render  them  liable  for  the 
injury,  and  that  if  there  was  any  negligence 
at  all  it  wiis  attributable  to  plaintifl  in  not 
telling  the  brakeman  of  her  feeble  and  deli- 


*  See  alst)  /»«/,  4;J1S. 

t  See  also  <>///.'.  .'{tlM,  a88. 


cate  knee.  McGinney  v.  Canadian  Pac.  R. 
Co.,7  Man.  151.— Distinguishin(;  Harrold 
V.  Great  Western  R.  Co.,  14  L.  T.  440; 
Cornman  v.  Eastern  Counties  R.  Co.,  4  11. 
&  N.  781  :  Toomey  v.  London,  B.  &  S.  C.  R. 
Co.,  3  C.  B.  N.  S.  146 ;  Owen  v.  Great  West- 
ern R.  Co.,  36  L.  T.  S50;  Crafter  7>.  Met- 
ropolitan R.  Co.,  L.  R.  1  C.  P.  300;  Si- 
ner  v.  Great  Western  R.  Co.,  L.  R.  3  Ex. 
150. 

:i98.  Clioosiiig  between  two  dan- 
gers.*— Where  a  company  through  fault 
induces  a  passenger  to  choose  between  the 
risk  of  leaving  a  train  and  being  exposed  to 
other  dangers,  to  which  it  has  no  right  to 
expose  him,  and  he  is  injured  in  getting  ofT 
under  circumstances  which  would  not  pre- 
vent a  person  of  ordinary  prudence  from 
doing  so,  the  company  is  liable.  Delainalyr 
V.  Milwaukee  &*  P.  du  C.  R.  Co.,  24  ff  V.v.  578. 
—Distinguishing  Siner  v.  Great  Western 
R.  Co.,  L.  R.  3  Ex.  150. 

Whether  it  is  imprudent  and  careless  to 
attempt  leaving  a  car  while  in  motion  de- 
pends upon  circumstances ;  and  where  a 
party,  by  the  wrongful  act  of  another,  has 
been  placed  in  circiunstances  calling  for  an 
election  between  leaving  the  cars  or  sub- 
mitting to  an  inconvenience  and  a  further 
wrong,  it  is  a  proper  question  for  the  jury 
whether  it  was  a  pruflent  act  or  whether  it 
was  a  reckless  exposure  of  tlie  person  to 
peril.  Taylor  v.  Missouri  Pac.  R.  Co.,  26 
Mo.  A  pp.  336. 

WWW.  stepping  upon  eoupliiig-link. 
— That  a  passenger,  when  a  train  has  hiilted 
at  a  station,  stejis,  in  getting  off  the  train, 
ujion  the  connecting  link  between  tw.>  cars, 
is  not /<r  ,sv  negligence  on  the  part  of  the 
passenger.  Jolnison  v.  Winona  &^  .V/.  /'.  A'. 
Co.,  It  Minn.  296  {Gil.  204).  Kkvikwkd 
IN  Solen  7'.  Virginia  &  T.  R.  Co.,  13  Nev. 
106. 

40(>.  lnfoxlea(ion.+ —  If  the  liqi..)r 
that  ()lainti(T  had  taken  interfered  ;il  all 
with  his  diligence  in  starling  to  leave  the 
train,  or  lessened  his  caution  or  prudence 
in  getting  off,  and  this  effect ,  however 
slight,  contributed  to  the  injury,  he  was  not 
entitled  to  demand  damages.  Sfr,iiiil  v. 
Chicago  &'  ir.  M.  R.  Co.,  31  A//i.  &<>  Kiig. 
R.  Cas.  54,  67  Mich.  380,  11  li'csl.  Rep.  538, 
34  .V.   IV.  Rep.  712. 

*  See   also  an/f.  :<4<S  ;   and  CoNTRiBtrroRV 
Nkoi.icknck,  41. 
I  Se^    also    .„ite.  117,    101,     115,    147, 

:<i:2,  anil;  fast,  4:14. 
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401.  PnMHeiiK<*r   lalliiiK  asloop.  — 

A  passenger  al  niglit  was  asleep  wlioii  the 
train  stopped  at  his  rlestinaiion  and  failed 
to  yet  oiT.  He  was  awakene<l  by  the  con- 
ductor, who  stated  that  he  was  still  neat  the 
station.  Rather  than  go  a  long  distance  to 
tlie  next  stopping  place,  tlie  train  was 
stopped  at  his  request  and  lie  got  off.  lie 
then  discovered  tliat  he  was  in  a  swamp,  a 
mile  from  the  depot,  and  would  have  to 
walk  over  a  long  t)ridge  in  returning.  While 
on  the  t)ridge,  carrying  his  child,  he  saw  an 
approaching  freight  train  and,  hurrying 
back,  barely  escaped  being  run  over.  He 
was  feeble,  and  tlie  exertion  and  excitement 
caused  injury  to  his  health,  and  he  sued  the 
railroad  company  for  dam;iges.  //</</,  that 
he  could  not  recover,  though  probably  mis- 
led by  what  the  conductor  said  as  to  where 
the  train  was.  lie  was  negligent  in  not 
getting  off  at  the  station,  and  the  conduc- 
tor was  serving  him  and  not  the  company 
in  afterwards  stopping.  U'lhon  v.  AVrt/ 
Orleans  &^  A'.  E.  A.  Co.,  68  A/tss.  9,  8  So. 
R,'P.  330. 

402.  QiK'stio.i  <»f'  fact  for  jury.* 
— Whether  by  the  use  of  ordinary  care  a 
pregnant  woma  1  could  avoid  the  conse- 
quences to  herself  of  the  negligence  of  a 
company  in  n<jt  providing  a  safe  and  suit- 
able landing  place  to  alight  from  the  cars, 
the  conductf)r  having  designated  the  place 
as  suitable  and  assisted  her  to  alight,  is  a 
question  for  the  jury.  The  matter  being 
doubtful,  and  the  doubt  not  being  soluble 
by  the  record  to  the  .satisfaction  of  the 
court,  the  judgment  of  the  superior  court, 
denying  the  company  a  new  trial,  will  not 
be  reversefi.  Gf origin  R.  &*  />.  Co.  v.  Usry, 
82  Gil.  54,  8  .S".  A".  />',■/.  1S6. 

The  like  rule  holds  touching  the  question 
whether,  alter  receiving  the  injury,  the 
woman  could,  consistently  with  ordinary 
prudence,  undertake  a  short  journey  to 
reach  her  home,  rather  th.m  remain  at  the 
station  and  take  imnu-diate  prei.uitions  t" 
obviate  the  threatened  coiiseipienccs. 
GiV>xia  A',  ili^  //.  C'<'.  v.  dry,  ^2  C„i.  54,  8 
S.  /:.  A'/-/.  iSf). 

The  question  o(  plaintiffs  contributory 
negligence  in  alightini.'  '  ni  a  train  was  for 
the  jury.  Acting  in  obedience  to  the  re- 
quest of  the  conductor  in  ;i'ighting,  his  act 
could  not  be  said  to  be  voluntary,  litllinan 
V.  Ntw  York  C.  &•  //.  A'.  A'.  Co..  5  A'.   Y.  .V. 

^^53^ 

•  Sec  also  pcsi,  414,  420." 


Plaintiff,  a  female  passenger,  was  told  to 
alight  at  a  point  where  the  car  steps  were 
not  oi)|)osite  the  platform,  ard  where  she 
could  not  reach  it,  uidess  she  jumped  ob- 
liquely. A  lady  accompanying  plaintiff 
jumped  and  landed  safely;  whereupon 
])laiiitiff  attempted  to  jum|>  to  the  jdatform, 
but  missed  it,  and  fell  and  was  injured. 
The  ground  opposite  the  steps  was  muddy 
and  slanted  rapidly  from  the  ends  of  the 
ties,  and  was  unsuitable  for  a  landing  place, 
Hy  jum|)ing  obliquely  toward  the  platform, 
her  skirts  caught  on  the  dog  of  a  brake, 
causing  her  to  fall.  No  employe  of  the 
company  offered  to  assist.  //«■/</,  the 
question  of  her  contributoiy  negligence  was 
for  the  jury.  Jhiamalyr  v.  Mi'u'iiiikir  &• 
P.  dii  C.  R.  Co.,  24  IV/s.  578.  7\iy/i>r  v. 
Missouri  Pac.  R.  Co.,  26  Mo.  App.  336. 

b.  In  an  Improper  Manner  or  at  Dangerous 
Place. 

40;i.  Geiierall J'.— Plaintiff  was  in  the 

habit  of  riding  on  a  dummy  train  and  <if 
alighting  at  a  certain  crossing,  of  which  fact 
the  trainmen  had  notice.  (Jn  the  day  of 
the  injury  the  ir.iin  went  past  the  crossing 
and  was  brought  to  a  ftill  sli>p  175  or  200 
yards  distant,  al  a  place  where  plaintiff  li.id 
previously  gotten  off,  and  without  any  in- 
tim,\iion  to  |»laintiff  the  train  w.is  backed  up 
aiHl  against  him  while  he  was  in  the  act 
of  reaching  hack  to  the  {)laiform  for  his 
crutches.  Ilfui.  that  from  all  the  ciiciim- 
sianc  es,  anii  in  the  al)sence  of  notice  or 
wai'ning.plainiilT  was  jiistilied  in  concluding 
that  as  the  train  had  siopfH.'«l  he  might 
aliiiht,  and  was  not  guilty  of  ne;;ligence  ni 
acting  on  tliis  ap|)arent  invitation.  Gadsili-n 
&*  A.  ('.  R.  Co.  v.  Ciiitslt'r,  58  ..////.  tS-  Ent^. 
R.  Cos.  258,  97  .Uti.  235,  12  So.  Rep.  439. 

Where  a  ferry-boat  is  provided  with 
two  passageways,  one  for  te;ims  .md  the 
other  for  passiiigers,  a  passenger  wuo  at- 
tempts to  enter  the  way  for  teams  and  is 
iniiired  by  the  dropjiing  of  the  guard-chain, 
is  Kudtx'  of  such  negligence  as  to  |>re\'<Mit 
a  riH'overx.  Graham  v.  I'einisylvania  A'. 
C'('..  39  /'(v/.  A'./.  51/),  12  A',  y.  A.  /.  231.— 
I'Oll.oWiM.  (ioodlett  V.  Louisville  A  N.  K. 
Co..  122  U.  S.  391,  7  Sup.  (  »  Kep.  1234; 
Kane  '<.  Northern  C.  R.  Co.,  128  L.  .S.  91,  9 
Slip.  Ct.  Rep.  16. 

In  an  .iction  to  recover  daniagns  foi  per- 
sonal injiiri(;s,  when  it  a|)pe,irs  thai  the  de- 
fendant company  had  providcfl  a  safe  and 
convenient   place    for   passengers    to    land 
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from  tlie  saloon  fleck  of  tlic  steamboat  and 
given  notice  thercofto  the  passenj^ers  aboard, 
and  that  the  |)lace  where  plaintiff  was  in- 
jured was  not  intended  for  use  by  passen- 
gers, the  phiintitf  must,  by  disreganiing  the 
regulations  of  the  c(;mpany,  be  held  to  have 
tak(;n  all  the  risk  of  injury  upon  himself  in 
leaving  at  the  time  and  place  and  in  the 
manner  in  which  he  difl.  Jhu/t^i'  v.  lioston 
&^  />'.  Stiiiiinliip  Co.,  37  Am.  &* I'Hii.  /»'•  Cas. 
67,  148  Mass.  207,  19  A'.  /;'.  Rep.  373,  2  /,.  A'. 

//.  83. 
404.  On    wroiiK   Hi«l(>   of  train.*— 

(i)  </V;/(V(f//j'.— The  fact  that  a  passenger 
attempts  to  alight  from  a  train  on  the  side 
opposite  from  the  platform  is  not  negli- 
gence ptT  St;  but  is  proper  to  be  taken  into 
consideration  by  the  jury  in  determining 
the  f|uestion,  from  all  the  facts  of  the  case. 
A/i(JitM,fi  v.  Cittnil  /'(If.  A'.  Co.,  16  .//«. 
«S^  /•.//(,'.  A'.  Cds.  353,  64  Cii/.  463,  2  J'lU-.  AVp. 
46.  — IJISTIMUMSIIINC  j'ennsylvania  R.  Co. 
V.  Zebe,  33  I*a.  St.  318  ;  Michigan  C.  R.  C  ...v . 
Coleman,  2S  Mich.  440;  Bancroft  7'.  l.'".,l./r. 
&  W.  K.  Co.,  97  Ma.ss.  275;  Siner  7'.  (Jre..t 
Western  K.  Co.,  L.  K.  3  Ex.  150,  L.  K.  4  E.x. 
117. 

Where  a  railroad  provides  a  platform  or 
other  safe  means  of  exit  from  car  ■  at  a  sta- 
tion, it  is  the  iluty  of  passengers  to  leave  by 
the  way  provided,  unless  it  be  unsafe,  or  a 
justifying  necessity  exist  to  escape  from 
peril  or  injury  to  life  or  limb;  and  it  is 
error  toadinit  evidence  that  persons  were  in 
the  habit  of  getting  out  of  the  cars  on  the 
side  opposite  the  platform.  Pennsy/vantii 
A'.  Co.  V.  /iifif,  37  /'a.  .SV.  420. 

A  compiny  that  has  provided  a  sufficient 
platform  for  the  egress  o{  passengers  from 
its  cars  is  not  liable  for  injuries  to  a  pas- 
senger sustained  in  consequence  of  hi= 
voluntarily  leaving  them  on  the  ..(jposite 
side  and  stepping  on  the  other  trac  k,  in- 
stead of  on  the  platform,  unless  there  was 
gross  negligence  on  its  p;(rt  in  permitting 
the  passengers  thus  to  leave  the  car.  /V««- 
syhanui  R.  Co.  v.  /.the.  33  Pa.  St.  3:8. — 
DlsTiNC.UlsiiHJ  IN   McQuilken   v.  Central 


*  See  also  ante,  3  •  4. 

rontribiitiiry  iii-jrliKcnie  in  iilii;Iitin(j  (in  wronR 
aicji-  of  traiti,  si'o  \vA>\  ih  Am.  it  Km;.  R.  Cas. 

35  f>. 

Injury  10  passeturcr  leaving  train  on  wrong 
side,  set-  ^3  Am.  \'  F.nc.  K.  Cas   21)7.  iifn/r. 

I.i.ibililv  for  miury  to  a  p.isspn^i-r  who  alights 
from  tr.iiii  on  sine  opposite  from  pl.illorm  and  is 
struck  by  iitr.tiii  on  adjoining  trark,  sec  52  Am, 
&  Eno.  R.  Cas.  371,  ofotr. 


Pac.  R.  Co.,  64  Cal.  463 ;  Van  Ostran  7/.  New 
York  C.  &  H.  R.  R.  Co..  35  Hun  (X.  V.) 
590.  Foi.l.owKO  IN  Drake  t.  Pennsyl- 
vania R.  Co.,  137  Pa.  St.  352.  (Ji'oiKi)  IN 
Little  Rock  &  Ft.  S.  R.  Co.  t.  Cavenessc,48 
Ark.  106.  Rkvikwko  in  Haltimore  &  Y. 
Turnpike  r<oad  7'.  Cason,  72  Md.  377. 

(2)  /«  violation  (»/////<'i.*— When  a  com- 
pany has  provided  .safe  and  convenient 
means  of  ingress  and  egress  to  and  from  its 
trains,  upon  (Mie  side  of  its  track,  it  has  in 
this  particular  discharged  its  whole  duty  to 
passengers,  and  it  is  not  bound  to  anticipate 
that,  in  disregard  to  its  reasonable  and 
known  regulations,  they  will  alight  upon  the 
opposite  side.  Drake  v.  Pennsylvattia  R. 
Co.,  137  l\i.  St.  352,  20  All.  Rep.  994. 

A  passenger  who,  with  notice  of  a  regula- 
tion requiring  liiin  to  alight  from  his  train 
upon  the  .south  side  of  the  track,  voluntarily 
alights  upon  the  north  side,  and  in  alight- 
ing is  injured  by  falling  into  an  unguarded 
excavation  mafle  by  the  company,  cannot 
recover  damages  from  the  company  for  his 
injuries.  Drake \.  Pennsylvania  R.  Co.,  137 
/'<«.  St.  352.  20  .///.  Rep.  994. 

(3)  Illustrations. — A  passenger  who  is 
familiar  with  the  groiuuis  cannot  recover 
from  a  company  for  an  injury  received  in 
getting  oti  the  train  on  the  side  opi)osite 
the  platform  in  the  night,  where  his  only 
object  in  doing  so  is  t(j  save  walking  aiross 
the  track  and  some  four  minutes' time  until 
the  tiain  moves  on.  l.ouisi'ille  <^  A'.  R. 
Co.  V.  Rieketts,  (A>.)  19  .V.  W.  Rep.  182. 

Plaintiff  got  off  the  train  on  the  sitle  op- 
posite the  platform,  and  was  struck  by  a 
train  going  in  the  opposite  direction  on  an- 
other track,  with  a  bell  ringing  and  running 
some  three  miles  an  hour.  The  track  at 
the  time  was  obscured  from  view  by  escap- 
ing steam.  There  was  a  conflict  of  evi- 
dence as  to  whether  the  train  from  which 
plaintiff  alighted  was  at  rest  or  not.  HeU, 
not  sulRiient  proof  of  negligence,  and  of 
freedom  from  contributory  negligence,  to 
warrant  a  recovery.  Colt/lterjf  \i.  AewWirk 
C.  Gr'  II.  R.  R.  Co.,  54  A'. )'.  .S."  A'.  90.  71  //«« 
613.  nieni.,  24  A'.  V.  Snpp.  1 143.— For.l.owiNd 
Goldberg  7'.  New  York  C.  »S:  II.  R.  H.  Co., 
133  N.  Y.  561.44  N.  Y.  S.  R.  71. 

\  passenger  attempted  to  get  off  at  a 
place  where  he  resided  a-nd  was  familiar 
with  the  surroundings,  en  a  highway  on  the 


»Sfe   also   ant,-,   ;|5I,    35»»,   300;    post, 
4A'A470,  4Ua. 
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side  opposite  the  platform,  when  the  train 
hud  cither  stopped  or  was  running  very 
slowly,  without  the  knowledge  of  the  con- 
ductor, who  was  on  the  opposite  side 
and  signaled  the  train  to  move  up,  as  plain- 
till  was  in  the  act  of  alighting,  which  caused 
him  to  fall.  It  was  in  |)ro<)f  that  it  was  not 
usual  for  passengers  to  aliglit  on  the  high- 
way on  that  side  of  the  train,  though  it  was 
ne.irest  the  village.  It  was  a  reasonable  in- 
ference from  the  evidence  that  tiie  passen- 
ger would  have  had  time  to  have  safely 
alighted  had  it  not  been  for  the  sudden 
start.  J/M,  that  the  case  should  have  been 
submitted  to  the  jury,  and  it  was  error  for 
tlic  trial  court  to  instruct  the  jury  that 
plaintiffs  manner  of  alighting  did  not  fur- 
nisii  any  evidence  of  contributory  negli- 
gence. Ploppcr  V.  i^no  York  C.  Sir'  H.  A'. 
A'.  Co.,  13  ////;/  (A^.  )'.)  625.— Kkvikwing 
Keating  ?'.  New  York  C.  R.  Co.,  49   N.  Y. 

673. 

A  nonsuit  is  properly  allowed  where  a 
passenger  sues  for  an  injury  received  by  a 
passing  car,  caused  by  his  alighting  on  the 
track  side  at  a  stopping  place  where  there 
was  no  station  or  platform,  though  it  ap- 
pear that  the  track  side  was  the  smoother 
of  the  two,  it  not  appearing  that  the  other 
side  was  dangerous.  Morgan  v.  Caiiitkn  &* 
A.  A\  Co.,  (Pa.)  16  yl//.  AV/».  353. 

A  train  stopped  on  a  dark  night  some  600 
feet  from  the  station,  where  plaintifl  and 
other  passengers  wished  to  get  out,  to  allow 
a  freiglit  train  to  pass,  but  no  notice  was 
given  that  the  train  was  at  the  station,  yet 
several  passengers  started  to  leave  the  train. 
Plaintifl  stepped  from  the  train,  and  in 
crossing  the  adjoining  track  was  struck  by 
the  freight  engine  and  injured.  It  was  cus- 
tomary for  passengers  to  get  on  and  ofl  on 
cither  side,  and  plaintifT  had  been  in  the 
habit  of  getting  ofT  on  the  same  side  that 
he  did  on  the  night  in  question.  I/M, 
tliat  both  questions,  of  negligence  and  con- 
tributory negligence,  were  proper  for  the 
jury.  Boss  v.  I'ro7it\ifHce  &*  IT.  Al.  Co.,  21 
Am.  &•  Eng.  K.  Cas.  364,  15  P.  I.  149,  i  At  I. 
Hep.  9. — Disapproving  Bridges  v.  North 
London  R.  Co.,  L.  R.  6Q.  B.  377.  Distin- 
guishing Ormsbee  v.  Boston  &  P.  R.  Corp., 
14  R.  I.  102  ;  Wheelwright  v.  Boston  &  A.  R. 
Co.,  135  Mass.  22$;  Stubley  v.  London  & 
N.  VV.  R.  Co.,  L.  R.  I  Ex.  13:  Ernst  v. 
Hudson  River  R.  Co..  36  How.  Pr.  (N.  Y.) 
84;  Pennsylvania  R.  Co.  v.  Zebe,  33  Pa.  St. 
318;  Gonzales  v.  New  York  &  H.  R.  Co.,  38 


N.  Y.  440;  Chicago,  R.  I.  &  P.  ^.  Co.  7/. 
Dingman,  l  III.  App.  162;  Bancroft  7'.  Bos- 
ton &  VV.  R.  Corp.,  97  Mass.  275.  Quoting 
Hart  7>,  Hudson  River  Bridge  Co.,  80  N.  Y. 
622 ;  Detroit  &  M.  R.  C6.  v.  Van  Sieinburg, 
17  Mich.  99. 

A  passenger  is  not  guilty  of  contributory 
negligence  per  se  in  disobeying  notice  in 
alighting  from  his  train  on  tiie  side  opposite 
from  the  platform,  which  was  the  side  next 
to  his  home,  wliere,  owing  to  tlie  bad  con- 
dition of  the  street  wiiich  passed  under  the 
track  at  the  point,  it  was  the  universal  cus- 
tom for  persons  to  cross  on  the  track. 
Chicago,  M.  &•  St.  P.  K.  Co.  v.  Lo^vell,  1 5 1 
U.  i".  209,  14. S///.  a.  Rip.  281. 

405.  At  p<'ur  cud  of  car.— A  passen- 
ger on  a  train  is  not  guilty  of  negligence 
per  se  in  leaving  a  car  at  the  rear  platform. 
McDonald  v.  Illinois  C.  A'.  Co.,  {lo^va)  58 
Am.  &*  Eng.  R.  Cas.  263,  55  N,  W.  Rip. 
102.— Following  Cartwright  v.  Chicago  & 
G.  T.  R.  Co.,  16  Am.  &  Eng.  R.  Cas.  321,  52 
Mich.  606,  18  N.  VV.  Rep.  380. 

Where  there  is  a  custom  to  leave  by 
either  end,  passengers  may  rightfully  pre- 
sume, until  in  some  way  the  contrary  ap- 
pears, that  either  platform  of  a  car  may  be 
used  as  the  means  of  egress.  McDonald  v. 
Illinois  C.  R.  Co.,  (Iowa)  58  Am.  6-  Eng.  R. 
Cas.  263,  55  N.  W.  Rep.  102.— FcM-i.owiNG 
Cartwright  v.  Chicago  &  G.  T.  R.  Co.,  16 
Am.  &  Eng.  R.  Cas.  321,  32  Micii.  606,  18 
N.  VV.  Rep.  380. 

It  is  not  negligence  to  leave  a  car  at  its 
rear  end,  in  the  absence  of  any  rule  or  gen- 
eral custom  making  the  forward  end  the 
only  proper  place.  Cartwright  v.  Chii\t^o 
6-  (;.  T.  R.  Co.,  16  Am.  <5-  Eng.  R.  Cas.  321, 
52  Mich.  606,  18  A'.  IV.  Rep.  380,  50  Am. 
Rep.  274. 

If  for  any  reason  leaving  by  the  rear  plat- 
form is  dangerous,  it  is  the  duty  of  the  train- 
hands  to  warn  the  passengers,  or  to  take 
proper  precautions  against  an  attempt  to 
alight  therefrom,  and  failure  to  do  either  is 
sufficient  to  charge  the  company  with  neg- 
ligence. McDonald  v.  Illinois  C.  R.  Co., 
(Itnoa)  58  Am.  &*  Eng.  R.  Cas.  263,  55  A'. 
IV.  Rep.  102. 

400.  From  side  door  of  l>iig:g:ai;c 
car. — That  a  passenger  may  have  been  fa- 
miliar with  the  construction  of  cars,  and 
that  the  injury  occurred  by  the  passenger 
falling  while  attempting  to  step  from  the 
side  door  of  a  baggage  car  in  his  egress 
from  the  car  (when  a  safer  mode  of  egress 
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was  provided  by  a  door  in  the  end  of  the 
cur  for  such  purpose),  will  not  authorize  the 
court  to  charge  that  such  egress  in  the 
night-time  was  negligence  on  the  part  of  the 
injured  passenger.  Missouri  J'ac.  K.  Co.  v. 
Loiif;,  81  J't-.v.  253,  16  .s'.  W.  /^efi.  1016. 

4U7.  Uiiilt'i'  tliu  directiuiiM  of 
brakcnmii.*— I'laintitl  was  a  passenger 
on  defendant's  train.  There  was  only  one 
passenger  coach  on  the  train  and  it  was 
preceded  by  four  flat-cars.  Deep  piles  of 
snow  were  on  both  sides  of  the  track. 
When  the  train  reached  the  terminal  :::i- 
tion  the  brakeiuan  beat  down  the  snow  by 
the  side  of  the  car  to  make  a  place  for 
plaintifT  to  alight  and  stand  until  an  engine 
removed  the  flat-cars  which  obstructed  her 
passage  along  the  track.  After  remaining 
in  that  position  for  some  time  she  objected 
to  staying  there  longer.  The  brakeman 
suggested  she  pass  over  the  flat-cars.  She 
thereupon  proceeded  over  the  cars  success- 
fully untd  she  came  to  tlie  place  for  alight- 
ing, and  in  attempting  to  get  down  from  the 
car  her  clothes  caught  in  the  coupling-pin, 
and  she  fell  and  sustained  her  injuries. 
J/f/J,  that  the  question  of  defendant's  neg- 
ligence and  plaintilT's  contributory  negli- 
gence was  for  the  jury.  Hartaig  v.  Lehigh 
Valley  A'.  Co.,  154  /'«.  S/.  364.  26  A/l.  A'e/>. 

3  lo- 
in such  circumstances  plaintifT  cannot  be 
charged  with  contributory  negligence  for 
doing  as  she  was  told  to  do  by  the  brake- 
man.  She  was  still  in  the  charge  <^f  the  de- 
fendant company  and  therefore  was  not  a 
discharged  passenger.  Hartzig  v.  Lehigh 
}  'alley  A\  Co.,  1 54  />a.  S/.  364,  26  A/l.  Rep. 
310. 

408.  Ot'ttiiifjT  oft'  at  wroiif;  pla<*c, 
Kciivrally. — Passengers  are  presumed  to 
know  the  evcry-day  incidents  of  railway 
travel,  and  it  cannot  be  expected  that  they 
will  be  treated,  or  put  under  restraint,  as  if 
they  were  children.  So  hthi,  where  pas- 
senger was  hurt  by  voluntaril>  leaving  train 
at  wrong  place.  MUchell  v.  Chicago  &•  G. 
T.  R.  Co.,  12  Am.  &»  Etig.  R.  Cas.  163,  51 
Mich.  236,  16  N.  IV.  Rep.  388.  47  A>/i.  Rep. 
566. 

400. wIhtc  suitable  oitfchh  was 

provided.— Where  a  proper  landing  place 
is  provider!  and  a  passenger  knows,  or  has 
the  means  of  knowing,  its  locality,  and  that 

•See  .-.Iso  ,x,,if,  ,'155,  3VO,  378;  post, 
429,  4ai,470. 


he  should  leave  the  train  at  that  place, 
and  if  in  attempting  to  alight  elsewhere  he 
unnecessarily  and  negligently  exposes  him- 
self to  danger,  and  is  thereby  injured,  his 
injury  is  tlie  result  ol  his  own  act,  and  he 
cannot  recover  damages.  Chicago,  R.  I.  <Sj 
r.  R.  Co.  V.  Dingman,  \  III.  App.  162.— Dis- 
TlNUUiSHKU  IN  Ross  V.  Providence  tSi  W. 
R.  Co.,  15  R.  I.  149. 

If  a  passenger  is  injured  by  alighting  of 
his  own  accord  from  a  car  at  a  jilacc  where 
there  is  no  platform,  when  by  passing 
through  the  forward  car  he  could  alight 
with  safety  on  the  platform,  he  is  guilty  of 
negligence,  and  cannot  recover.  Kckcnlv. 
Chicago  &*  K.  IV.  R.  Co.,  27  yh/i.  &^  Lug, 
R.  Cas.  114,  70  /t>7(a  353,30  A'.  /('.  /iV/. 615. 

4 10.  AVIicru  train  stops  short  of 
station,  tft'iu'rally.*— Contributory  neg- 
ligence is  attributable  t<»  a  passenger  who, 
without  any  intimation  from  the  trainmen 
that  it  is  his  stopping  place,  while  the  train 
is  halting  a  moment  upon  a  trestle,  alights 
hurriedly  in  the  dark,  without  carefully 
looking  for  a  place  to  alight,  and  sustains 
injury  from  falling  into  a  canyon  beneath  the 
trestle ;  and  this,  notwithstanding  other 
passengers  believed  that  it  was  a  regular 
station,  and  some  of  them  were  preparing 
to  leave  the  train,  and  the  plaintifT  was  told 
by  one  of  the  passengers  to  get  out  quick, 
as  the  train  would  only  stop  a  moment. 
Nagle  V.  California  Southern  R.  Co.,  88  Cat. 
86,  25  Pac.  Rep.  1 106. 

If  a  passenger  Iea\es  his  seat  while  a  car 
is  slowing  up,  and,  before  it  stops,  reaches 
that  part  of  the  car  froni  which  the  passen- 
gers get  off,  it  is  negligence  for  him  to  at- 
tempt to  get  off,  unless  he  is  sure,  from  all 
the  circumstances,  that  it  is  a  permanent 
stop  for  the  purpose  of  discharging  passen- 
gers. Dunn  v.  Pennsylvania  A*.  Co.,  20 
Phila.  {Pa.)  258. 

411. and  the  name  of  the  sta- 
tion was  cal  led.  f—  d )  Generally.  —  1  f 
from  the  announcement  of  the  train-hand 
the  passenger  may  have  reasonably  con- 
cluded thai  the  train  had  arrived  at  the 
station  for  which  he  was  bound  and  that  he 
was  justified  in  an  attempt  to  get  off,  such 
a  conclusion  could  not  be  lawfully  indulged 
in  if  the  circumstances  or  indications  were 

♦  See  also  ante,  2<tO. 

f  See  also  ante,  2;i(>. 

Passenger  hearioR  name  of  station  called,  jus- 
tified in  attempting  to  alight,  see  note,  18  Am,  & 
Enu.  R.  Cas.  179. 
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such  as  to  show  to  any  person  of  reasonable 
prudence  aiul  ordinary  observation  that  the 
train  had  not  readied  a  platform  or  proper 
sto|)|>inK  place,  hiis/  Tenn.,  V.  &»  (J.  A'. 
Ci>.  V.  Holmes,  58  Am.  Sr^  Kiii;.  A'.  Las.  252, 
97  .-//(J.  3JJ,  12  \i'.  /\'</.  2S6.  -  F()i,i,()WiN(i 
Smith  V.  Georgia  I'ac.  K.  Co.,  88  Ahi.  538; 
Kichmond  &  I),   k.  Co.  v.  Smiili,  y2  Ala. 

237. 

There  is  a  dilTerenco  between  callinj;  a 
station  by  a  train  olhcer  and  calling  "All 
oiii  "  for  the  station.  The  latter  may  be 
regarded  as  .1  direction  to  passengers  to 
leave  the  cars,  with  a  guarantee  that  it  is 
safe  to  do  so,  but  the  former  cannot  be 
regarded  as  anything  more  tiian  informing 
the  |)assengers  of  the  name  of  a  station 
winch  the  train  is  ap|>roaching  and  will  stop 
at.  It  does  not  relieve  passengers  fronj 
all  the  care  that  they  would  otherwise  he 
re(piired  to  exercise,  iionzalcs  v.  Xno  York 
ijr'  II.  A'.  Co.,  I  J.  Sf'  S.  (.v.  J'.)  57. 

A  station  being  called  by  the  conductor 
of  a  railroad  train  and  the  |)assenger  told 
to  g(;t  olT,  lliert!  being  no  light  or  assistance 
offered,  she  had  a  right  to  rely  upon  the 
directiijns  (jf  the  conductor  and  to  presume 
that  sl^e  was  at  the  usual  place  of  getting  olT, 
and  that  there  was  at  that  place  a  safe  and 
suitable  place  to  alight  from  the  train. 
East  Tiini.,  1".  ijr'  (J.  R.  Co.  v.  Conner,  15 
Lea  ( Tenn.)  254. 

A  passenger  was  injured  in  alighting  from 
a  r.dlw.iy  car  in  the  night,  at  the  wrong 
place  and  time,  believing  that  he  had 
reached  his  destination  and  had  been 
directed  to  leave  the  car,  whereby  he  was 
injured.  Held,  that  in  every  such  case  all 
the  facts  surrounding  the  circumstances 
under  which  he  left  the  car  should  he 
looked  to,  and  from  them,  in  each  case, 
the  jury  must  determine,  as  question  of 
fact,  whether  the  passenger  was  authorized 
to  f)elieve  from  the  acts  and  words  of  the 
servants  of  the  company  that  it  was  in- 
tended that  he  should  alight  from  the  car 
ut  the  lime  and  place  he  attempted  to  do 
so.  Texas  &'  P.  R.  Co.  v.  Garcia,  21  Am. 
&*  Eni^r.  R.  Cas.  384,  62  Tex.  285. 

(2)  Company  liable.  —  Where  a  train  is 
stopped  in  the  night  after  a  station  is  an- 
nounced, and  a  passenger,  supposing  he  is 
at  the  station,  is  injured  by  a  sudden  start 
of  the  train,  the  company  is  liable  though  it 
appears  that  the  train  had  stopped  short  of 
the  station,  and  had  started  again  to  pull 
fully  up  to  it.     Memphis  Cr*  L.  R.  R.  Co.  v. 


Strinf^'/elloio,  21  Am.  &*  /Cnj,'.  H.  Cas.  374, 
44  ^//X.  322,  51  Am.  Rep.  598.  —  Disiin- 
tiUisiiiNC  Mitchell  7/.  Chicago  cSt  G.  T.  K. 
Co.,  51  Mich.  236,  47  Am.  Kip.  sf/j.  Dot'iir- 
lN(i  Lewis  7'.  London,  C.  «&  I).  K.  Co.,  L.  U.  9 
y.  H.  66,  7  Moak  119.  (JuoriNii  Mridges 
V.  North  London  K.  Co..  L.  U.  7  II.  L. 
213,  9  Moak  165;  Weller  v.  London,  H.  A 
S.  C.  K.  Co.,  L.  K.  9  C.  V.  126,  8  Moak 
441 ;  Central  K.  Co.  v.  Van  Horn,  38  N.  J. 
L.  133;  Columbus  9i  I.  C.  R.  Co.  v.  Farrell, 
31  Ind.  408.  Ki:viK,wiN(i  Taber  v.  Dela- 
ware, L.  &  W.  U.  Co.,  71  N.  Y.  489. 

The  company's  servants  announced  that 
the  ne.Kt  stop  of  the  train  on  which  the 
plaintill's  wife  was  riding  woidd  be  at  her 
station.  The  train  ran  on  a  side-tra<  k  ten 
miles  out  from  such  station,  in  the  night- 
time, to  permit  a  freight  train  to  pass,  when 
the  plaintilT's  wife,  snpjMJsing  she  had 
arrived  at  her  own  station,  no  announce- 
ment having  been  m.ide  of  the  name;  of  the 
station  where  the  train  was  then  str)pping, 
alighted  with  the  assistance  of  a  brakeman, 
who  did  n(Jt  inipiire  where  she  was  going, 
and  was  left  alone  in  the  (iark.  Sucii  side- 
track was  not  a  regidar  stop|>ing  place  for 
said  train.  Held,  that  she  was  not  guilty  of 
negligence  anil  that  the  company  was  liable 
to  her  for  damages  sustained.  Pennsyl- 
vania Co.  V.  Hoat^land,  3  .,-////.  iS^  A'//C-  ^^'• 
Cas.  436,  78  /nil.  203.  — Ills riN(;uisiii;o  IN 
Lewis  7>.  Klint  &  I».  M.  R.  Co.,  54  Mich.  55. 
I<i;c<)N(.ii,Ki>  IN  Cincinnati,  W.  &  M.  K. 
Co.  7'.  Peters,  6  Am.  &  ICng.  R.  Cas.  126, 
80  Ind.  ir,8. 

Plaintilfs  evidence  tended  to  show, 
among  other  things,  as  follows:  The  plain- 
tiff and  her  husband  were  passengers  un 
the  defendant's  railroad  train  from  Chanute 
to  Ottawa,  with  tickets  frcin  Chanute  to 
Topeka.  They  had  with  them  their  baby 
and  a  basket  and  some  wraps.  The  con- 
ductor punched  their  tickets  and  gave  them 
checks,  and  told  them  they  would  have  to 
change  cars  at  Ottawa.  Afterward,  on 
arriving  at  or  near  Ottawa,  the  conductor 
took  up  their  checks,  and  in  a  little  time 
the  brakeman  called  out  "Ottawa,"  and 
shortly  Jifterward  the  train  came  to  a  fidl 
stop.  They  then  gathered  up  tiicir  wraps 
and  the  baby  and  the  basket,  and  started 
toward  the  rear  end  of  the  car  to  get  off. 
Neither  had  ever  before  been  in  Ottawa, 
nor  had  either  of  them  any  knowledge  of 
t!ie  place  or  of  the  station.  Tlu-  conductor 
and  the  brakeman  saw  them  passing  out  of 
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the  car,  but  said  nothing,  nor  did  they 
niiikc  any  iii<|iiiries,  nor  did  tliey  see 
any  otiicr  people  actinj;  as  though  ihey 
were  about  to  leave  the  train.  Tliey  be- 
liived  that  they  had  arrived  at  the  station 
and  were  intending  to  leave  tiie  train  fir 
that  reason.  The  husband  not  oil  first  with 
tlie  l)aby  and  the  plainlilT  was  followinjr 
him.  Wliile  she  was  standing  on  the  next 
to  the  last  step  and  was  in  the  act  of  step- 
ping upon  the  last  step,  the  train  started 
suddenly  witli  a  jerk  and  threw  her  down 
on  the  ground  and  she  was  thereby  Injured. 
She  heard  no  signal  for  starting'  the  train, 
and  knew  of  none.  This  was  on  one  of  the 
pul)lie  streets  of  Ottawa,  and  it  was  flaik  at 
the  time,  and  about  three  or  four  o'clock  in 
the  morning.  There  was  no  station  there 
nor  any  |ilatform  upon  which  to  alight,  nor 
any  li>,'lits.  They  believed  that  they  were 
actin^i  carefully  in  their  attempt  to  leave 
the  train.  The  train  had  not  arrived  at  the 
station,  however,  but  had  stopped  only  at  a 
railroad  crossing,',  llild,  that  the  evidence 
was  sullicient  upon  which  the  jury  nii^lit 
find  tiiat  tile  defendant  was  guilty  of  culpa- 
ble nenli(.;cnce  causinjj  tlie  injury,  and  that 
the  plaintiff  was  not  guilty  of  any  culpable 
contributory  npf^li^^ence.  Southern  K'an.  /<!. 
Co.  V.  PiWij,  48  K'lin.  452,  29  J\ic.  A\/>.  593. 

Where  tlie  defendant  stopped  its  train  at 
an  unusual  and  unsafe  place,  before  reach- 
injj  which  the  station  was  announced,  on  a 
dark  nijjht  when  passengers  in  the  cab(jose 
could  not  sec  the  tlanj^er,  and  the  con- 
ductor, on  leavinjj  the  caboose  witii  tiic 
lif,dit,  niijfht  have  seen  it,  his  failure  to  warn 
the  passenj;crs  of  the  dangerous  character 
of  the  surroundings  was  gross  negligence. 
The  slowing  up  of  the  train  as  it  aji- 
proached  the  station,  the  sounding  of  the 
whistle,  the  announcement  of  the  station, 
stopping  the  train,  the  act  of  the  conductor 
and  brakcman  in  leaving  the  caboose  with 
the  light,  and  the  detachment  of  the  engine 
to  take  water,  must  be  construed  as  a  direc- 
tion to  the  passengers  to  alight  then  and 
there,  and  there  was  no  negligence  in  the 
act  of  the  plaintiff  in  acting  on  such  flirec- 
f.ion.  McGce  v.  Missouri  I\u.  R.  Co.,  31 
Am.  &*  E7ig.  R.  Ciis.  I.  92  Mo.  208,  10  ffVi/. 
Ri-/>.  282,  4  5".  ir.  R,-p.  739. 

(3)  Company  not  liable. — When  the  name 

of  a  station  is  called  out  on  approaching  it, 

and  soon  thereafter  the  train  is  brought  to 

a  standstill,  a  passenger    may  reasonably 

3  D.  R.  D.— 30. 


conclude  that  it  has  stopped  ut  the  jitation 
and  attempt  to  get  off,  unless  the  circum- 
stances are  such  as  wo'dd  show  to  any  per- 
son of  reasonable  prudence  and  ordinary  ob- 
servation that  it  had  not  reached  the  |)roper 
stnpping  place;  and  this  does  not  appear 
wlierj- tlie  fa(  ts  slinw,  as  in  this  case,  that 
about  live  o'clock  on  a  dark  morning,  after 
the  name  of  the  station  had  been  twice 
called  out  by  the  potter,  the  train  stopped 
at  a  water-tank  .seventy  live  yarils  from  the 
station,  where  it  very  si  Idnm  slopped,  and 
where  the  conductor  did  not  know  it  would 
stop,  and  that  plaintiff,  a  passenger,  was  in- 
jured in  stepping  from  the  front  philform, 
the  car  standing  on  the  trestle.  A'/i  //;//('//</ 
Sr*  I).  R.  Co.  V.  Smit/i,  92  Ala.  237,  9  So.  Re/>. 
223.— For.l.owiNi;  Sniiih  7'. Georgia  I'ac.  U. 
Co.,  88  Ala.  538. 

Where  the  train  was  slopped,  after  calling 
out  the  name  of  the  station,  in  a  deep  cut 
about  two  hundred  yards  from  the  platform, 
preparatory  to  taking  a  side-track  until  an- 
other tnun  could  pass,  and  the  plaintiff  was 
injured  while  attempting  to  ste[>  from  the 
rear  of  the  car  as  it  moved  forward  again, 
and  this  occurieil  in  the  daytime,  he  was 
guilty  of  contributory  negligence.  Smith  v. 
(.ieiiifj^ia  J'lie.  R.  Co.,  41  .Im.  «3^  A"//i,\  R.  Cas. 
143,  .sS  .lla.  538,7  So,  Re/>.  1 19.— (JuoliNi; 
Mriilges  7'.  North  London  K.  C(j.,  L.  K.  6 
(J.  \\.  377;  Taber  v.  Lackawanna  »S£  W.  U. 
Co.,  71  N.  Y.  4.S9.  Hi;vii.\\  IN(;  Central  K. 
Co.  T'.  Van  Horn,  38  N.  J.  L.  133;  Mitchell 
V.  Chicago  &  (j.  T.  K.  Co.,  51  Mich.  236. — 
Fdi.i.owi  I)  IN  Richmond  &  D.  K.  Co.  v. 
Smith,  92  Ala.  237. 

The  name  of  a  station  was  called  and  the 
train  came  to  a  stop,  and  a  passenger  pro- 
ceeded to  get  out,  but  was  injured  by  the 
sudden  starting  of  the  train.  It  was  day- 
light and  nothing  to  indicate  that  the  train 
was  alongside  the  station.  It  had  only 
slopped,  as  required  by  statute,  upon  ap- 
proaching another  cross-track,  and  no  one 
in  charge  of  the  train  knew  that  the  pas- 
senger was  about  to  alight.  J/eU,  that  no 
recovery  could  be  had  against  the  company. 
Mitiliellv.  Chicat^o  &*  (J.  T.  R.Co.,  12  Am. 
<S-  Knt^.  R.  Cas.  163.  51  Mic/i.  236,  16  A'.  IV. 
Ref>.  i'6^,:^T  Am.Ref>.  566. —  Distincui.shkd 
IN  Memphis  &  L.  R.  R.  Co.  v.  Stringfellow, 
21  Am.  &  Eng.  R.  Cas.  374,  44  Ark.  322,  51 
Am.  Rep.  598.  Reviiavf.d  in  Smith  v, 
Georgia  Pac.  R.Co.,  41  Am.  &  Eng.  R.Cas. 
143.  88  Aid.  538. 
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412.  Where  train  overshoots  sta- 
tion.*— Where  a  train  is  not  bound  to  stop 
at  a  particular  station  to  receive  or  dis- 
charge passengers,  but  is  required  by  law  to 
stop  within  eight  hundred  feet  of  a  railway 
intersection  some  five  hundred  feet  beyond 
such  station,  but  the  proof  showed  that  the 
conductor  received  fare  to  such  station,  and 
that  there  were  passei.gers  for  that  station, 
and  on  approacliing  il<i  station  the  whistle 
was  sounded  and  *  e  'peed  of  the  train 
slackened,  and  the  t.  i:.  was  finally  stopped, 
— /teM,  that  a  passenf->;r  on  tjie  train,  in 
the  absence  of  a  contra,  announcement, 
had  the  rii^ht  to  act  on  ^  elicf  that  the 
stop  wab  to  enable  passe  ^  .o  get  off,  and 
that  the  company  was  !la  ii.  ;  )r  an  injury  to 
a  passenger  caused  by  start:  ig  the  train  be- 
fore allowing  a  reasonable  time  to  get  off. 
McNitlta  v.  Ensch,  134  ///.  46,  24  N.  E.  Rep. 
613;  reversing  31  ///  App.  100. 

A  company  is  not  liable  for  injuries  to  a 
passenger  where  the  carriage  in  which  he 
was  riding  overshot  the  station  platform  and 
the  name  of  the  station  was  called  out  and 
he  descended  in  a  dark  place  and  sprained 
his  foot  on  the  rough  ground,  the  company 
not  having  requested  him  to  alight  there. 
Plant  V.  Midland  R.  Co.,  21  L.  T.  836. 

413. and  stops  at  a  dangerous 

place. — Where  a  train  having  overshot  the 
station  stops,  in  the  night,  upon  a  bridge 
over  a  stream,  to  take  water,  it  not  being  a 
stopping  place  for  passengers  to  get  on  and 
off.  the  company  is  not  required  by  Inw  to 
notify  passengers  not  to  attempt  to  get  off 
the  cars  at  such  place,  and  a  failure  to  do  so 
is  not  negligence.  Illinois  C.  R.  Co.  v. 
Green,  81  ///.  19. 

A  passenger  is  not  necessarily  guilty  of 
contributory  negligence  who,  without  any 
knowledge  of  the  dangerous  place  at  which 
a  train  has  stopped,  after  oveishooting  the 
station,  and  on  d  dark  night,  steps  from  a 
train  which  has  been  brought  to  a  full  stop, 
near  the  usual  stopping  place,  at  the  regular 
time  for  stopping,  and  after  the  customary 
signal  for  stopping  has  been  given.  Terre 
Haute  &>  I.  R.  Co.  v.  Buck,  18  Am.  <&«•  Eng. 
R.  Cas.  234,  96  Ind.  346,  49  Am.  Rep.  168. — 
Distinguishing  Cincinnati,  W.  &  M.  R. 
Co.  V.  Peters.  80  Ind.  168. 

414.  Question  of  fact  for  jurj-.f— A 
passenger  is  bound  to  use  caution  to  escape 


•  See  also  <7«/^  30 1. 

t  See  also  ante,  402  ;  post,  420. 


danger;  but  where  a  female  passenger  is 
carried  beyond  her  station  and  is  stopped  so 
near  a  tunnel  that  it  is  impossible  to  leave 
the  car  at  the  platform,  the  question  of  her 
contributory  negligence  in  attempting  to 
alight  on  the  other  side  is  for  the  jury.  On- 
dcrdonk  v.  New  York  6-  S.  B.  R.  Co.,  74 
Hun  42,  26  N.  Y.  Supp.  310,  56  A^.  F.  S.  R. 
190. 

A  female  passenger  in  feeble  health  was 
carried  500  to  700  feet  beyond  the  station, 
and  then  put  off  at  an  unsuitable  place.  She 
was  assisted  in  getting  off  by  the  train  of- 
ficers, but  was  injured  in  stepping  from  the 
lower  step  to  the  ground,  a  distance  of  22 
inches,  and  also  by  having  to  walk  back. 
Held,  that  the  question  of  her  contributory 
negligence  in  alighting  at  such  a  place  was 
for  the  jury.  Foss  v.  Boston  &■*  M.  R.  Co., 
(n.  H.)  47  Am.  &•  Eng.  R.  Cas.  566,  21  Atl. 
Rep.  222. 

Whether  a  passenger  was  guilty  of  contrib- 
utory negligence  is  a  question  for  the  jury  in 
the  following  cases  : 

Where  a  passenger,  riding  on  the  caboose 
of  a  freight  train,  carefully  alights  therefrom 
while  the  train  is  moving  slowly,  about  two 
miles  an  hour,  stepping  from  the  caboose  to 
the  platform  of  the  station,  and  is  thrown 
under  the  train  and  injured,  by  reason  of 
its  defective  condition,  unknown  to  him. 
Pennsylvania  Co.  v.  Marion,  123  Ind.  415,  7 
L.R.  A.  687,  23  A^.  E.  Rep.  973.— Follow- 
ing Louisville  &  N.  R.  Co.  v.  Crunk,  1 19 
Ind.  542. 

Where  a  passenger  who  is  in  feeble  health, 
and  whose  mind  is  flustered,  attempts,  with 
the  assistance  of  the  company's  servants,  to 
alight  from  the  cars  at  an  unsuitable  place, 
the  train  having  been  drawn  beyond  the  sta- 
tion. Foss  V.  Boston  &>  M.  R.  Co.,  {N.  H.) 
47  Am.  &*  Eng.  R.  Cas.  566,  21  Atl.  Rep. 
222. 

In  a  suit  brought  to  recover  for  injuries 
to  a  passenger  while  alighting  from  a  train, 
where  the  evidence  was  closely  balanced, 
both  as  to  the  negligence  of  the  defendant 
and  as  to  the  contributory  negligence,  with 
considerable  evidence  to  support  both, 
either  question  depending  upon  a  number 
of  circumstances.  Dickens  v.  New  York  C. 
R.  Co.,  I  Abb.  App.  Dec.  {N.  Y.)  504. 

Whether  a  passenger  on  a  freight  train 
was  justified  in  assuming  that  it  was  the  in- 
tention of  those  in  charge  of  the  train  to 
discharge  passengers  at  the  first  stop  of  the 
train  at  the  station  of  his  destination  and 


. 


CARRIAGE  OF   PASSENGERS,  415. 


467 


in  attempting  to  get  off,  in  a  suit  by  the 
passenger  to  recover  for  a  personal  injury 
caused  by  starting  the  train  with  a  sudden 
jerk  without  warning.  Chicago^ A.  R,  Co. 
V.  Arnol,  58  Am.  &•  Eng.  R.  Las.  411,  144 
///.  261,  33  N.  E.  Rep.  204. 

c.  Moving  Cars.* 

415.  Generally. — (i)  Statement  of  the 
rule. — A  company  is  not  liable  in  damages 
to  one  who  jumps  from  its  moving  train 
when  there  is  no  necessity  for  so  doing. 
IV/ielan  v.  Georgia  M.  &•  G.  R.  Co..,  44  Am. 
«&*  Eng.  R.  Cas.  335,  84  Ga.  506,  10  S.  E. 
Rep.  1 09 1. 

If  one  voluntarily  jumps  from  a  rapidly 
moving  train,  not  to  avoid  threatened  dan- 
ger, it  is  negligence.  Tabler\.  Hannibal Sf^ 
St.  J.  R.  Co.,  31  Am.  &>  Eng.  R.  Cas.  185.  93 
Mo.  79,  II  IVest.  Rep.  462,  5  S.  IV.  Rep. 
810. 

While  companies  ought  to  be  held  re- 
sponsible for  all  injuries  occasioned  to  pas- 
sengers on  their  trains  by  their  fault  and 
carelessness,  they  cannot  be  made  liable  and 
indebted  when  the  same  are  sustained  by 
the  voluntary  negligence  and  culpable  im- 
prudence of  the  travelers  in  jumping  from 
a  moving  train.  Fournet  v.  Morgan  L.  &* 
T.  R.  &*  S.  Co.,  43  La.  Ann.  1202,  11  So. 
Rep.  541. 

A  passenger  who  goes  out  of  the  car, 
knowing  that  the  train  is  in  motion,  and  is 
injured  by  stepping  ofT,  is  guilty  of  such 
negligence  as  to  defeat  a  recovery  for  in- 
juries received.  Gavett  v.  Manchester  &•  L. 
R.  Co.,  16  Gray  {Mass.)  501.— FOLLOWING 
Lucas  V.  New  Bedford  &  T.  R.  Co.,  6  Gray 
64. — Approved  i  ?j  Nelson  v.  Atlantic  &  P. 
R.  Co.,  68  Mo.  iJ93.  Distinguished  in 
Meesel  v.  Lynn  &  B.  R.Co.,  8  Allen  (Mass.) 
234 ;  Van  Ostran  v.  New  York  C.  &  H.  R. 
R.  Co.,  3S  Hun  (N.  Y.)  590.  Followed  in 
Burrows  v.   Erie   R.   Co.,  63   N.   Y.   556. 


•See  also  ante,  377-301. 
Alighting  from  moving  trains,  see  notes,  31 
Am.  &  Eng.  R.  Cas.  50 ;  30/</.  612  ;  18  /J.  182; 

3  /-!/•  431- 

Liability  for  injury  to  passenger  alighting 
from  moving  train,  see  notes,  i  L.  R.  A.  541; 
II  /(/.  395  ;  4.;  Am.  Rep.  508;  31  Am.  &  Eng.  R. 
Cas.  50,  aistr. 

Liability  for  injuries  to  passengers  in  jumping 
from  moving  train,  see  note,  17  Am.  St.  Rep. 
422. 

Contributory  negligence  of  passenger  in 
alighting  from  a  moving  train,  see  44  Am.  & 
Eng.  R.  Cas.  336,  a6str. ;  see  note,  47  Id.  563; 
see  52  Id.  294,  absir. ;  see  note  58  Id.  222. 


Quoted  in  Jewell  v.  Chicago,  St.  P.  &  M. 
R.  Co.,  6  Am.  &  Eng.  R.  Cas.  379,  54  Wis. 
610,  41  Am.  Rep.  63. 

If  a  passenger  be  negligently  carried  be- 
yond his  destination,  he  can  recover  for  the 
inconvenience,  loss  of  time,  and  expense  of 
traveling  back ;  butif  he  jumps,  or  leaves  the 
train  under  circumstances  when  prudence 
would  forbid,  he  cannot  recover  for  injuries 
received .  Kelly  v.  Hannibal  &^St./.  R.  Co. , 
70  Mo.  604. — Quoted  in  Waller  v.  Hanni- 
bal &  St.  J.  R.  Co.,  83  Mo.  608 ;  Richey  v. 
Burnes,  83  Mo.  362. 

(2)  //lustrations. — Plaintiff  having  boarded 
defendant's  passenger  train,  for  a  lawful  pur- 
pose, on  its  arrival  at  one  of  the  regular  sta- 
tions on  the  line  of  its  railroad,  was  detained 
by  his  business  until  after  the  train  had 
started  on  its  journey;  and  while  the  train 
was  moving  from  the  depot,  its  speed  in- 
creasing each  moment,  he,  of  his  own  ac- 
cord, to  prevent  being  carried  off,  and  with- 
out notifying  any  of  defendant's  employes  of 
his  presence,  and  without  requesting  any  of 
them  to  slow  or  stop  the  train,  and  without 
any  effort  to  arrest  its  progress,  walked  from 
the  platform  of  one  car  to  that  of  another, 
and,  with  papers  in  his  right  hand,  descended 
the  steps  of  the  car  and  jumped  from  the 
moving  train  at  right  angles  thereto  and 
fell,  and  in  the  fall  his  left  arm  was  caught 
under  the  wheel  of  the  car  and  crushed. 
Held,  that  the  injury  sustained  by  the  plain- 
tiff was  attributable  directly  and  imme- 
diately to  his  own  thoughtless  and  reckless 
act,  and  he  cannot  therefore  recover,  though 
the  defendant  was  negligent  in  not  giving 
the  signals  required  by  the  statute,  before 
and  at  the  time  the  train  left  the  station. 
Central  R.  &*  B.  Co.  v.  Letcher,  12  Am.  &> 
Eng.  R.  Cas.  115,  69  Ala.  106.— Quoting 
Pennsylvania  R.  Co.  v.  Aspell,  23  Pa.  St. 
I  -, — Quoted  in  Woodward  Iron  Co.  v. 
'jnes,  80  Ala.  123;  Griswold  v.  Chicago  & 
N.  W.  R.  Co.,  23  Am.  &  Eng.  R.  Cas.  463, 
64  Wis.  652.  Reviewed  in  Central  R.  & 
B.  Co.  V.  Miles,  41  Am.  &  Eng.  R.  Cas,  149, 
88  Ala.  256,  6  So.  Rep.  696. 

Plaintiff  was  riding  at  night  on  a  caboose 
at  the  rear  of  a  train,  and  was  informed 
some  three  times  that  he  was  at  his  station 
and  must  get  off,  before  he  was  fully  aroused 
from  sleep.  About  the  time  the  train  com- 
menced backing  the  conductor  stepped  off 
to  the  station  platform  with  his  lantern, 
when  plaintiff  came  out  of  the  car,  but  in- 
stead of  turning  toward  the  platform,  walked 
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straight  ahead  and  oiT  at  the  rear  end  of  the 
caboose  platform,  falling  on  the  track,  and 
was  injured  by  the  backing  of  the  cars.  He 
claimed  tliat  he  did  not  know  where  he  was 
going.  The  night  was  very  dark,  and  no 
lights  were  provided  about  the  station  ex- 
cept two  lanterns.  HM,  that  the  company 
was  at  fault  in  not  having  the  station  prop- 
erly lighted,  which  made  it  more  incumbent 
on  the  conductor  to  exercise  more  than 
usual  care;  yet, as  plaintiffs  own  negligence 
contributed  to  his  injury,  he  cannot  recover. 
Richmond  &>  D.  R.  Co.  v.  Morris,  3 1  Gratt. 
(Va.)  200.— Quoting  Pennsylvania  R.  Co. 
V.  Aspell,  23  Pa.  St.  147. — Followed  'v 
Richmond  &  D.  R.  Co.  v.  Pickleseimer,  8j 
Va.  798,  13  Va.  L.  J.  646,  10  S.  E.  Rep.  44. 
Reviewed  in  Richmond  &  D.  R.  Co.  v, 
Anderson,  ji  Gratt.  (Va.)  812. 

410.  Proximate  cause.*  — While  it 
may  be  negligence  for  a  passenger  to  leave 
a  slowly  moving  train,  which  stops  very 
soon  after  he  is  olT,  still  his  doing  so  will 
not  defeat  a  recovery  for  injuries  received, 
which  his  own  act  does  not  cause  or  con- 
tribute to.  Van  Ostran  v.  New  York  C.  &* 
H. R.  R.  Co.,  35 Hun  (iV.  F.)  590 ;  affirmed{? ) 
104  N.  Y.  683,  mem.,  7  N.  Y.  S.  R.  868. 
— Distinguishing  Mitchell  v.  Chicago  & 
G.  T.  R.  Co.,  12  Am.  &  Eng.  R.  Cas.  163, 
51  Mich.  236;  Michigan  C.  R.  Co.  v.  Cole- 
man, 28  Mich.  44c;  Pennsylvania  R.  Co.  z/. 
Zebe,  33  Pa.  St.  318,  37  Pa.  St.  420;  Ban- 
croft V.  Boston  &  W.  R.  Corp.,  97  Mass.  275  ; 
Wheelwright  v.  Boston  &  A.  R.  Co.,  135 
Mass.  225 ;  Warren  v.  Fitchburg  R.  Co.,  8 
Allen  (Mass.)  227  ;  Siner  v.  Great  Western 
R.  Co.,  L.  R.  3  Ex.  150,  L.  R.  4  Ex.  117; 
Morrison  v.  Erie  R.  Co.,  56  N.  Y.  302 ;  Gavett 
V.  Manchester  &  L.  R.  Co.,  16  Gray  (Mass.) 
501  ;  Jewell  v.  Chicago,  St.  P.  &  M.  R.  Co.,  6 
Am.  &  Eng.  R.  Cas.  379,  54  Wis.  610. 

If  there  was  any  failure  of  the  plaintiff  at 
the  time  to  exercisf^:  ordinary  care  on  her 
part,  as  by  attempting  to  leave  the  car  while 
in  motion,  or  otherwise,  and  the  same  di- 
rectly contributed  to  the  accident,  in  such 
wise  that  without  such  failure  the  accident 
would  not  have  occurred,  then  the  defend- 
ant is  entitled  to  a  verdict,  unless  the  peril 
to  which  the  plaintiff  so  exposed  herself 
could  have  been  discovered  by  the  driver  in 
time  for  him,  by  the  exercise  of  ordinary 
care  on  his  part,  to  have  avoided  the  acci- 
dent.    Central  R.  Co.  v.  Smith.  74  Md.  2 1 2, 

'  *  See  also  ante,  344 ;  post,  482. 


21  At  I.  Rep.  706. — Applying  Baltimore  & 
O.  R.  Co.  V.  Mulligan,  45  Md.  490;  Western 
Md.  R.  Co.  V.  Carter,  59  Md  309. 
417<  Degree  ofcare  demanded.*— 

In  an  action  by  a  woman  to  recover  dam- 
ages for  injuries  received  in  stepping  from  a 
moving  train,  her  age,  sex, and  physical  con- 
dition should  be  considered  in  determining 
whether  she  acted  prudently  or  recklessly. 
Little  Rock  <5<»  Ft.  S.  R.  Co.  v.  Tankersley,  54 
Ark.  25,  14  S.  IV.  Rep.  1099.  Hickman  v. 
Missouri  Pac.  R.  Co.,  91  Mo.  433,  4  5.  W. 
Rep.  127. 

Where  a  passenger  jumped  off  a  train 
while  running  at  a  speed  of  from  two  to 
four  miles  an  hour,  and  this  was  the  prox- 
imate cause  of  the  injury  complained  of, 
and  contributory  negligence  is  alleged,  the 
true  criterion  of  the  care  required  from  the 
passenger  is  that  degree  which  may  have 
been  reasonably  expected  from  a  sensible 
person  in  such  situation.  Lambeth  v.  North 
Carolina  R.  Co. ,  66  N.  Car.  494. 

418.  Negligence  perscf— (i)  When 
so  deemed.—A  passenger  is  guilty  of  con- 
tributory negligence  in  attempting  to  get 
off  a  moving  train.  Louisville,  N.  A.  &*  C. 
R.  Co.  V.  Johnson,  44  ///.  App.  56. 

It  is  negligence  fora  passenger  to  attempt 
to  alight  from  a  moving  train  at  all,  how- 
ever careful  he  may  be.  It  is  therefore 
error  to  instruct  a  jury  that  a  passenger 
may  recover  for  injuries  received  while 
getting  off  a  moving  train  if  "  reasonable 
diligence  and  ordinary  care  in  alighting 
from  the  train  "  were  used.  Cincinnati,  I., 
St.  L.  (&*  C.  R.  Co.  V.  Dufrain,  36  ///.  App. 
352. 

(2)  When  not  so  deemed. — It  cannot  be 
said,  as  matter  of  law,  independently  of 
any  statute,  that  it  would,  under  all  circum- 
stances, be  an  act  of  negligence  for  a  pas- 
senger to  attempt  to  alight  from  a  moving 
train.  Raben  v.  Central  Iowa  R.  Co.,  31 
Am.  <S^  Eng.  R.  Cas.  45,  74  Iowa  732,  34  A'. 
W.  Rep.  621.— Referring  to  Nichols  v. 
Dubuque  &  D.  R.  Co.,  68  Iowa  732 ;  Lind- 
sey  V.  Chicago,  R.  I.  &  P.  R.  Co.,  64  Iowa 
410;  Vimont  v.  Chicago  &  N.  W.  R.  Co.,  71 
Iowa  58. 

An  attempt  to  alight  from  a  moving  train 
whereby  personal  injury  ensues  is  not  in 
itself  conclusive  evidence  of  contributory 
negligence;  but  the  existence  of  contribu- 

*  See  also  antf,  348. 
t  See  also /<7.r/,  419. 
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tory  negligence  in  so  doing  must  be  deter- 
mined by  the  surrounding  facts  in  each 
particular  case.  Jackson  v.  St.  Louis,  I.  M. 
<S^  S.  R,  Co.,  29  Mo.  App.  495.— Applying 
Lloyd  V.  Hannibal  &  St.  J.  R.  Co.,  53  Mo. 
509;  Straus  V.  Kansas  City,  St.  J.  &  C.  B.  R. 
Co.,  75  Mo.  185  ;  Nelson  v.  Atlantic  &  P.  R. 
Co.,  68  Mo.  593.  Quoting  Wyatt  v.  Citi- 
zens' R.  Co.,  55  Mo.  485  ;  Pennsylvania  R. 
Co.  V.  Kilgore,  32  Pa.  St,  292. 

Whether  it  be  so  in  a  particular  case  de- 
pends upon  the  rapidity  of  the  motion,  the 
fact  whether  it  is  day  or  night,  the  distance 
from  the  car  to  the  ground  or  surface  upon 
which  the  passenger  alights,  the  age  and 
vigor  of  the  party,  and  whether  he  takes 
the  risk  by  the  command  or  encouragement 
of  the  company's  agent  in  charge  of  the 
train,  or  to  escape  a  greater  peril.  Little 
Rock  &>  Ft.  S.  R.  Co.  V.  Atkins,  46  Ark. 
423.— Quoting  St.  Louis,  L  M.  &  S.  R.  Co, 
V.  Cantrell,  37  Ark.  526. 

The  fact  that  a  passenger  voluntarily 
alights  from  a  n.  wing  train  does  not  raise 
a  conclusive  presumption  of  negligence  on 
his  part.  The  rate  of  speed  the  train  has 
acquired,  the  place,  and  all  the  circum- 
stances connected  with  the  alighting  are  to 
be  considered.  Louisville  &>  A''.  R.  Co.  v. 
Crunk,  41  Am.  6n>  E>i^'-_  j.;.Cas.  158,  119  /nd. 
542,  21  N.  E.  Rep.  31. 

(3)  Under  Nebraska  statute. — It  is  not 
such  contributory  negligence  for  a  passen- 
ger to  jump  from  a  moving  trail,  as  will  in 
every  case  prevent  a  recovery  under  the 
Nebraska  Comp.  St.  §  3,  art.  i,  ch.  72;  but 
where  the  circumstances  are  such  as  to  ren- 
der it  obviously  and  necessarily  perilous, 
and  to  show  a  wilful  disregard  of  the  dan- 
ger incurred  thereby,  such  act  amounts  to 
criminal  negligence  as  above  defined.  Chi- 
cago, B.  &»  Q.  R.  Co.  v.  Landauer,  54  Am.  &* 
Eng.  R.  Cas.  640,  36  A"eb.  642,  54  N.  IV. 
Rep.  976.— Reviewing  Omaha  &  R.  V.  R. 
Co.  V.  Chollette,  33  Neb.  143. 

419.  Question  of  law  for  court.*— 
Ordinarily  the  question  whether  a  passen- 
ger is  guilty  of  contributory  negligence  in 
attempting  to  get  ofl  a  moving  train  is  for 
the  jury ;  but  where  the  facts  are  undisputed 
it  becomes  a  question  of  law  for  the  court. 
Mtrrison  v.  Erie  R,  Co.,  56  A'^.  V,  302,  6 
Am.  Ry.  Rep.  166.— Applying  Filer  v.  New 
York  C.  R.  Co.,  49  N.  Y.  47  ;  Pennsylvania 
R.  Co.  V.  Kilgore,  32  Pa.  St.  292. — Applied 

*  See  also  ante,  418. 


IN  Solomon  v.  Manhattan  R.  Co.,  103  N.  Y. 
437,  9  N.  E.  Rep.  43,  56  Am.  Rep.  843. 
Distinguished  in  Hunter  v.  Cooperstown 
&  S.  V.  R.  Co.,  112  N.  Y.  371,  19  N.  E.  Rep. 
820,  21  N.  Y.  S.  R.  i;  Van  Ostran  v.  New 
York  C.  &  H.  R.  R.  Co.,  35  Hun  (N.  Y.) 
590.  Followed  in  Burrows  v.  Erie  R. 
Co.,  63  N.  Y.  556.  Quoted  in  Cumberland 
Valley  R.  Co.  v.  Maugans,  18  Am.  &  Eng. 
R.  Cas.  182,61  Md.  53;  Halpin  z/.  Third  Ave. 
R.  Co.,  8  J.  &  S.  (N.  Y.)  175.  Reviewed 
IN  Solomon  v.  Manhattan  R.  Co.,  3  N.  Y.  S. 
R.  636;  Worthington  v.  Central  Vt.  R.  Co., 
64  Vt.  107. 

It  is  contributory  negligence  for  a  passen- 
ger to  leave  a  car  while  it  is  motion,  with- 
out necessity,  real  or  apparent ;  and  in  an 
action  to  recover  damages  for  injuries  re- 
ceived while  so  alighting,  the  court  should 
so  instruct  the  jury.  It  is  error  to  instruct 
them  merely  in  such  a  Cuse  that  they  are  to 
determine  the  <"  stion  of  contributory  neg- 
ligence from  ai  he  evidence.  New  York, 
L.  E.  &^  IV.  R.  Co.  V.  Enc/ies,  39  Am.  &* 
Eng.  R.  Cas.  444,  127  Pa.  St.  316,  17  Atl. 
Rep.  991. 

420.  Question  of  fact  for  jury.* — 
(1)  Generally. — It  cannot  be  said  to  be  con- 
tributory negligence  in  all  cases  as  a  mat- 
ter of  law  for  a  passenger  to  leave  a  moving 
car.  Whether  it  is  or  not  depends  upon 
the  rate  of  speed.  The  test  is  whether  the 
party  exercised  ordinary  care  and  caulion 
under  the  circumstances  of  the  case.  A/et- 
ilestadt  V.  Ninth  Ave.  R.  Co.,  32  Hmv.  Pr. 
{N.  y.)  428,  4  Robt.  377. 

Whether  a  passenger  was  guilty  of  con- 
tributory negligence  is  a  question  of  fact  for 
the  jury  to  determine  in  the  following  cases: 

In  alighting  from  a  moving  train.  Louis- 
ville (S~»  N.  R.  Co.  V.  Crunk,  41  Am.  <S>»  En^^ . 
R.  Cas.  158,  119  Ind.  542,  21 '  A".  E.  Rep. 
31.— Followed  in  Pennsylvania  Co.  v. 
Marion,  123  Ind.  415. — Bucher  v.  A'CW  York 
C.  &>  H.  R.  R.  Co.,  21  Am.  &-  Eng.  R.  Cas. 
361,98  A^  Y.  128. 

In  jumping  from  a  moving  passenger  car. 
Western  Aid.  R.  Co.  v.  Her  old,  74  Md.  510, 
22  Atl.  Rep.  323. 

In  stepping  from  a  moving  car  to  the  sta- 
tion. Tabler  v.  Hannibal  &^  St. /.  R.  Co., 
31  A>n.  &^  Eng.  R.  Cas.  185,  93  Mo.  79,  11 
West.  Rep.  462,  5  S.  W.  Rep.  810. 

In  attempting  to  step  from  the  cars  when 
the  train  is  in  motion.     Waller  v.  Hannibal 

*See  also  ante,  402,  414;  post,  428  (8). 
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«S-  S/.  J.  R.  Co.,  83  Mo.  608.— Quoting 
Dossz/.  Missouri,  K.  &  T.  R.  Co.,  59  Mo.  37. 
—Doss  V.  Missouri .  K.  &*  T.  A'.  Co.,  59  Mo.  27, 
8  Am.  /i>.  AV/.  462.— Approved  in  Nelson 
V.  Atlantic  R.  Co.,  68  Mo.  593.  Followed 
IN  Duncan  v.  Wyatt  Park  R.  Co.,  48  Mo. 
App.  659;  Waller  v.  Hannibal  &  St.  J.  R. 
Co.,  83  Mo.  608.  Reviewed  in  Weber  v. 
Kansas  City  Cable  R.  Co.,  41  Am.  &  Eng.  R. 
Cas.  117,  100  Mo,  194,  12  S.  W.  Rep.  804, 
7  L.  R.  A.  819. 

Where,  in  an  action  to  recover  for  personal 
injuries  received  by  a  passenger  wiiile 
aligiiting  from  a  train,  the  testimony  is  con- 
flicting as  to  whether  the  train  was  in  mo- 
tion. Enches  v.  New  York,  L,  E.  6^  W.  R. 
Co.,  135  Pa.  St.  194,  19  All.  Rep.  939. 

Where  a  passenger,  riding  on  the  caboose 
of  a  freight  train,  carefully  alights  there- 
from while  the  train  is  moving  slowly, 
about  two  miles  an  hour,  stepping  from  the 
caboose  to  the  platform  of  the  station,  and 
is  thrown  under  the  train  and  injured,  by 
reason  of  its  defective  condition,  unknown 
to  him.  Pennsylvania  Co.  v.  Marion,  123 
Ind.  41 5,  7  L.  R.  A.  687,  23  N.  E.  Rep.  973. 
— Following  Louisville  &  N.  R.  Co.  v. 
Crunk,  119  Ind.  542. 

(2)  At  conductor's  invitation. — Whether 
it  is  negligence  in  a  passenger  to  step  off  a 
moving  train  at  the  invitation  of  the  con- 
ductor depends  upon  the  further  inquiry 
as  to  whether  the  train  is  going  at  such 
speed  as  to  render  the  attempt  obviously 
hazardous,  and  is  a  question  for  the  jury. 
Hi)^/tland  Ave.  &*  13.  R.  Co.  v.  Winn,  93 
Ala.  306,  9  So.  Rep.  509. 

The  direction  of  the  conductor  to  get  off 
a  moving  train  as  quickly  as  possible,  which 
was  not  accompanied  by  any  threat  or  com- 
pulsion, would  not  justify  the  plaintiff  in 
jumping  off  if  it  was  imprudent  or  hazard- 
ous to  do  so ;  but  in  view  of  all  the  cir- 
cumstances the  question  of  contributory 
negligence,  and  the  effect  that  the  direction 
of  the  conductor  to  get  off  might  have  on 
plaintiff's  mind,  were  questions  for  the 
jury.  Pittsburgh,  C.  <S-  St.  L.  R.  Co.  v, 
Krouse,  30  Ohio  St.  222, 15  Am.  Ry.  Rep.  298. 

(3)  Where  passenger  is  placed  in  peril.* — 
When  a  passenger  is  placed  in  peril  by  the 
default  or  negligence  of  the  company,  or 
when  he  leaves  the  train  while  it  is  in  mo- 
tion by  direction  of  the  company's  agent,  it 

*  See  also  ante,  207,  345 ;  post,  435- 
440. 


is  for  the  jury  to  say,  upon  the  evidence, 
whether  the  act  was  negligent  or  not ;  and 
where  there  is  evidence  tending  to  show 
that  a  train  was  not  stopped  a  reasonable 
time  to  allow  passengers  to  alight,  an  in- 
struction tiii-t  even  if  the  train  did  not 
stop  a  suflicient  time  to  allow  plaintiff  to 
leave  it,  yet  he  should  not  have  jumped  off 
after  it  started,  and  his  doing  so  was  such 
contributory  negligence  on  his  part  as  will 
prevent  a  recovery,  is  properly  refused. 
Pennsylvania  R.  Co.  v.  Lyons,  41  Am.  &>  Eng. 
R.  Cas.  154,  129  Pa.  St.  1 13,  i8  Atl.  Rep.  759. 

A  person  jumping  from  a  moving  car  is 
not,  as  a  matter  of  law,  guilty  of  contribu- 
tory negligence  whe  she  had  been  given 
permission  to  sit  ii.  .ne  car  while  the  sta- 
tion-room was  being  cleaned,  and  the  car 
was  suddenly  moved  out  of  the  station 
without  any  signals  having  been  given. 
Shannon  v.  Boston  &*  A.  R.  Co.,  23  Am.  &* 
Eng.  R.  Cao.  511,  78  Me.  52,  2  Atl.  Rep.  678. 

(4)  Where  train  was  checked  up  at  sta- 
tion.*— Whether  it  is  imprudent  and  careless 
for  a  passenger  to  attempt,  at  the  station  of 
his  destination,  which  has  been  announced 
and  the  train  slowed  up  but  not  stopped,  to 
alight  from  the  still  moving  train  after  it 
has  passed  the  depot,  depends  on  all  the 
circumstances,  and  is  a  proper  question  for 
the  jury.  Richmond  v.  Quincy,  O.  &*  K.  C. 
R.  Co.,^<)  iMo,  App.  104. — Distinguishing 
Nelson  v.  Atlantic  &  P.  R.  Co.,  68  Mo.  593. 
Explaining  Filer  v.  New  York  C.  R.  Co., 
49  N.  Y,  47 ;  Wyatt  v.  Citizens'  R.  Co.,  55 
Mo.  485. — Followed  in  Duncan  v.  Wyatt 
Park  R.  Co.,  48  Mo.  App.  659. 

Plaintiff  purchased  a  ticket  and  got  on 
a  train,  but  found  that,  by  mistake,  he  was 
on  an  express  train  which  did  not  stop  at 
his  destination.  The  conductor  took  up 
his  ticket  and  told  him  that  he  would  "  slow 
down  "  the  train  so  he  could  get  off.  Held, 
that  the  question  of  his  negligence  in  at- 
tempting to  get  off  in  that  way  was  for  the 
jury.  Schurr  v.  Houston,  10  N.  V,  S.  R. 
262. 

Where,  after  the  name  of  the  next  station 
was  called,  a  train  was  slowed  up  on  ap- 
proaching and  passing  it,  but  was  not 
brought  to  a  full  stop,  and  the  plaintiff,  who 
had  purchased  a  ticket  for  that  station,  re- 
ceived injuries  on  alighting  there — held, 
that  there  was  evidence  of  an  invitation  to 
alight,  and  that  it  was  for  the  jury  to  say 

*  See  also  post.  422,  425. 
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whether  she  had  acted  in  r  reasonably 
prudent  and  careful  manner  in  availint;  her- 
self of  it.  Edgar  v.  Xortlurn  R.  Co.,  22 
Am.  <S>»  E>^.  K.  Cas.  433,  11  Out.  App.  452 ; 
affirming  4  Ont.  201, — Approving  Bridges 
V.  North  London  R.  Co.,  L.  R.  6  Q.  B.  377, 
L.  R.  7  Q.  B.  213. 

Plaintifi  was  riding  at  a  time  when  the 
road  was  carrying  an  unusual  number  of 
passengers,  so  that  they  overflowed  all  the 
seats  and  passageways  and  platforms,  and 
even  rode  on  the  car  roof.  As  the  train 
approached  his  station  he  rose  from  his  seat 
and  endeavored  to  make  his  way  to  the  car 
door,  for  the  purpose  of  leaving  it  when  the 
train  stopped,  and  either  fell  or  was  pushed 
from  the  car  platform  by  the  crowd.  He  had 
been  told  that  his  train  would  stop  at  his  sta- 
tion. Held,  that  he  was  justified  in  making 
proper  preparations  to  leave  the  car,  and  he 
was  not  guilty  of  contributory  negligence  if 
his  conduct  was  tnat  of  a  reasonable  and  pru- 
dent man  ;  and  v»  nether  it  was  so  is  a  ques- 
tion for  the  jury.  Treat  v.  Boston  6^  L.  R. 
Co.,  3  Am.  &•  Eng.  R.  Cas.  423,  131  Mass. 
371.— Distinguished  in  Worthlngton  v. 
Central  Vt.  R.  Co.,64  Vt.  107.  Followed 
IN  Fleck  V.  Union  R.  Co.,  16  Am.  &  Eng. 
R.  Cas.  372,  134  Mass.  480. 

In  a  suit  for  damages  for  injuries  sus- 
tained by  a  passenger  on  a  gravity  railroad 
in  alighting  while  the  train  was  moving  no 
faster  than  a  man  can  walk,  past  the  point 
at  which  the  conductor  had  promised  to  let 
him  oflf,  there  was  a  conflict  of  testimony  as 
to  whether  the  conductor  ordered  him  to 
get  oflf  or  cautioned  him  against  getting 
oflf  until  the  train  stopped.  HM,  that  the 
fact  of  the  passenger's  negligence  was  for 
the  jury.  Delaware  &*  H.  Canal  Co.  v. 
Webster,  {Pa.)  27  Am.  &>  Eng.  R.  Cas.  160, 
6  All.  Rep.  841. 

(5)  After  starting  from  station.* — Where 
it  is  shown  that  a  passenger  got  up  from  his 
seat  when  the  cars  stopped  at  his  station 
and  moved  towards  the  door,  and  being  in- 
formed by  the  porter  that  the  train,  which 
had  started  again  and  was  moving  about 
three  miles  an  hour,  would  not  stop  again 
at  that  station,  he  stepped  over  the  platform 
to  the  ground  in  the  direction  in  which  the 
train  was  moving,  and  in  doing  so  was 
thrown  down  and  his  arm  broken,  his  act 
cannot  be  said  to  constitute  contributory 
negligence,  as  a  matter  of  law,  but  should 

*See  also/<;^^  427,  428. 


be  submitted  to  the  jury.  Central  R.  &*  B. 
Co.  V.  Miles,  41  Am.  &^  Eng.  R.  Cas.  149,  88 
Ala.  256,  6  So.  Rep.  696. 

In  an  action  by  a  woman  for  personal  in- 
juries occasioned  to  her  while  a  passenger 
on  defendant's  train,  it  appeared  that  when 
the  train  reached  her  destination  the  con- 
ductor called  the  name  of  the  station,  the 
train  stopped,  and  several  passengers  got 
out  at  once  without  unusual  delay,  among 
them  the  plaintiff,  who  followed  close  after 
the  person  in  front  of  her ;  and  that  when 
she  got  oflf  the  train  had  started  and  was 
moving,  by  reason  of  which  she  fell  and  re- 
ceived the  injuries  complained  of.  The 
plaintiff  testified  that  she  looked  when  she 
was  stepping  off,  but  that  it  was  so  dark  she 
could  not  see  the  platform;  and  that  she 
did  not  look  to  see  whether  the  train  was 
moving,  because  she  felt  sure  it  was  still ; 
and  there  was  also  evidence  that  there  was 
no  object  which  any  one  could  see  from 
which  it  could  be  determined  whether  the 
train  was  moving  or  not.  It  did  not  appear 
that  there  was  any  warning  which  the 
plaintiff  could  have  heard  that  the  train 
was  about  to  start.  Held,  that  the  question 
whether  the  plaintiff  was  in  the  exercise  of 
due  care  should  have  been  submitted  to  the 
jury.  Brooks  v.  Boston  &*  M.  R.  Co.,  16  Am. 
&*  Eng.  R.  Cas.  345,  135  Mass.  21. 

Plaintiff's  testimony  was  to  the  effect 
that  she  was  a  passenger  on  defendant's 
train,  which  reached  her  station  after  dark; 
that  she  started  out  of  the  car  with  a  num- 
ber of  packages,  and  when  she  reached  the 
steps  she  became  aware  that  the  train  was 
moving,  having  been  negligently  started 
before  she  had  been  given  a  reasonable  op- 
portunity to  alight.  She  also  testified  that, 
at  the  instant  of  discovering  that  the  train 
was  moving,  she  went  off  the  car,  falling 
upon  the  ground  and  receiving  injuries, 
without  any  conscious  effort  on  her  part  to 
leave  the  car,  and  without  having  had  time 
to  think  of  doing  so.  There  was  testimony 
for  defendant  which  tended  to  show  that 
she  stepped  or  jumped  off  the  train.  Held, 
that  the  court  prsp^rly  submitted  to  the 
jury  the  question  v/hether  plaintiff  stepped 
down  or  jumped  fn  >m  the  moving  car,  with 
instructions  that,  -f  she  did  so,  she  could 
not  recover,  unless  she  had  reason  to  appre- 
hend greater  danger  from  remaining  on  the 
train,  or  the  suddet  nes.i  of  the  danger  con- 
fronting her  rendered  her  incapable  of  exer- 
cising proper  judgment.   Leggettw.  Western 


472 


CARRIAGE   OF   PASSENGERS,  421, 422. 


.il 


4 


N.  y.  &*  p.  A\  Co.,  143  ^«-  •5'/-  39.  21  ^U/. 
Rip.  996. 

421.  Train  iiiuviiig  slowly,  {foiier- 
nlly.* — The  question  whether  a  passenger 
can  recover  for  injuries  received  in  getting 
off  a  slowly  moving  train  depends  upon 
vviiether  he  exercises  the  care  of  a  prudent 
man  in  attempting  to  do  so.  Price  v.  St. 
Louis,  K.  C.  &•  N.  P.  Co.,  3  Am.  &*  Eug.  P. 
Cas.  365,  72  Mo.  414.— Followed  in  Waller 
V.  Hannibal  &  St.  J.  R.  Co.,  83  Mo.  608. 

A  young  man  in  vigorous  health,  strong, 
active,  and  in  the  full  possession  of  all  his 
physical  and  mental  faculties,  having  a 
valise  containing  clothing  in  his  right  hand 
and  a  basket  of  provisions  on  his  left  arm, 
attempted  in  broad  daylight  to  leave  a  train 
while  it  was  moving  slowly,  the  distance 
from  the  lower  step  of  the  car  to  the  plat- 
form being  only  eighteen  inches,  and  in 
doing  so  was  seriously  injured.  In  an  action 
for  damages — /lelii,  that  under  the  circum- 
stances, in  voluntarily  stepping  from  the 
car  when  it  was  in  motion,  and  when  he 
had  not  the  free  and  unrestricted  use  of  his 
hands  and  arms,  the  plaintiff  was  not  guilty 
of  such  negligence  as  would  justify  the 
court  in  taking  the  case  from  the  consider- 
ation of  the  jury.  Cumberland  Valley  R. 
Co.  V.  Maugans,  18  Am.&t^  Eug.  P.  Cas.  182, 
61  Md.  53.— Quoting  Morrison  v.  Erie  R. 
Co.,  56  N.  Y.  302;  Detroit  &  M.  R.  Co.  v. 
Van  Steinburg,  17  Mich.  99.— Followed  in 
New  York,  P.  &  N.  R.  Co.  v.  Coulbourn,  69 
Md.  360,  16  Atl.  Rep.  208,  I  L.  R.  A.' 541, 18 
Md.  L.  J.  823.  Quoted  in  Terre  Haute  & 
I.  R.  Co.  V.  Voelker,  39  Am.  &  Eng.  R.  Cas. 
615,  129  111.  540, 22  N.  E.  Rep.  20;  Baltimore 
cSr  O.  R.  Co.  V.  Owings,  28  Am.  &  Eng.  R. 
Cas.  639,  65  Md.  502. 

If  a  train  does  not  stop,  an  attempt  of  a 
passenger  to  get  off  would,  perhaps,  consti- 
tute such  contributory  negligence  as  would 
preclude  a  recovery.  But  if  it  stops  for  a 
moment,  or  moves  so  slowly  as  to  be  almost 
imperceptible,  it  will  be  for  the  jury  to  say 
whether  it  is  such  negligence  as  will  pre- 
clude a  recovery.  Clotworthy  v.  Hannibal 
<S-  St.  J.  P.  Co.,  21  Am.  cS-  Eng.  P.  Cas.  371, 
80  Mo.  220.— Reconciled  in  Duncan  v. 
Wyatt  Park  R.  Co.,  48  Mo.  App.  659. 

422.  When  speed  has  been  checked 
up   at   station.!— (I)   Rule  stated.— It  is 

*_See  also/oj/,  428  (7). 

Liability  for  injuries  to  passengers  in  alighting 
from  slowly  moving  trains  when  so  directed  by 
conductor,  see  note,  21  L.  R.  A.  361. 

t  See  also  ante,  420  (4). 


not  contributory  negligence  per  se  for  a 
passenger  to  alight  from  a  train  which  lias 
almost  come  to  a  full  stop,  ;it  a  regular  pas- 
senger depot.  Nance  v.  Carolina  C.  P.  Co., 
94  A'.  Car.  619. 

The  court  properly  refused  to  instruct 
that  it  is  contril)utory  negligence  per  se  for 
a  passenger  to  alight  from  a  train  on  the 
platform  of  the  station  if  the  train  is  in  mo- 
tion, where  the  only  evidence  as  to  the 
train's  failure  to  stop  is  that  it  was  barely 
moving,  and  this  is  coupled  with  the  state- 
ment that  the  passenger  was  being  assisted 
to  alight  by  an  employe  in  charge  of  the 
train.  Georgia  Pac.P.  Co.  v.  West,  66  Miss. 
310,  6  So.  Pep.  207. 

(2)  Illustrations.— Where  a.  passenger  goes 
to  the  lower  step  of  a  train  when  it  is  ap- 
proaching a  station,  but  while  still  moving, 
from  which  he  is  thrown,  by  a  sudden  jerk, 
and  injured,  he  is  guilty  of  such  negligence, 
in  attempting  to  alight  while  the  train  is  in 
motion,  as  to  defeat  a  recovery.  Secor  v. 
Toledo,  P.  &-  IV.  P.  Co.,  10  Fed.  Pep.  15.— 
Reviewed  in  Jewell  v.  Chicago,  St.  P.  & 
M.  R.  Co.,  6  Am.  &  Eng.  R.  Cas.  379,  54 
Wis.  610,  41  Am.  Rep.  63. 

Where  a  conductor  had  agreed  to  slack 
the  speed  of  a  train  so  that  plaintiff  could 
get  off,  and  it  was  the  conductor's  duty  to 
so  slack  its  speed  that  plaintiff  could  get  off 
safely,  a  charge  that,  if  the  train  slacked  up 
so  that  plaintiff  might  have  gotten  off 
safely,  it  was  for  him  to  determine  whether 
he  would  get  off  or  not,  and  if  he  did  get  off, 
and  in  so  doing  was  injured,  he  cannot  re- 
cover, is  erroneous.  Western  P.  Co.  v. 
Young,  51  Ga.  489,  7  Am.  Ry.  Pep.  352. 

Plaintiff  purchased  a  ticket  for  a  station 
at  which  the  train  taken  was  advertised  to 
stop,  and,  upon  its  approaching  the  station, 
the  name  of  the  station  was  called,  and 
the  speed  of  the  train  greatly  reduced,  so 
that  some  baggage  was  removed  and  one 
passenger  got  off.  Plaintiff  was  told  that 
the  cars  would  not  make  any  further  stop, 
and  that  she  must  get  off,  and  in  attempting 
to  do  so  was  injured.  Held,  that  as  she  was 
called  upon  to  decide  upon  the  instant  be- 
tween being  carried  on  or  getting  off  the 
moving  train,  she  ought  not  to  be  held  to 
the  highest  degree  of  caution ;  that  get- 
ting off  under  such  circumstances  was  not 
negligence  per  se,  but  presented  a  question 
for  the  jury.  Filer  v.  New  York  C.  R.  Co., 
49  N.  Y.  47,  3  Am.  Ry.  Rep.  460. — APPLY- 
ING Pennsylvania  R.  Co.  v.  Kilgore,  32  Pa, 
St.  292  ;  Mclntyre  v.  New  York  C.  R,  Co.,  37 
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N.  Y.  287;  Foy  V.  London,  B.  &  S.  C.  R. 
Co.,  iS  C.  B.  N.  S.  225.  Distinguishing 
Lucas  V.  New  Bedford  &  T.  K.  Co.,  6  Gray 
(Mass.)  64 ;  Hickey  v.  Boston  &  L.  R.  Co.,  14 
Allen  (Mass.)  429;  Pennsylvania  R.  Co.  t'. 
Aspell,  23  Pa.  St.  147  ;  Siner  v.  Great  West- 
ern R.  Co.,  L.  R.  3  Ex.  150.— Approved  in 
Nelson  v.  Atlantic  &  P.  R.  Co.,  68  Mo.  593. 
Distinguished  in  Denver,  S.  P.  &  P.  K. 
Co.  V.  Pickard,  18  Am.  &  Eng.  R.  Cas.  284, 
8  Colo.  163;  Solomon  v.  Manhattan  R.  Co., 
103  N.  Y.  437,  9  N.  E.  Rep.  430,  56  Am. 
Rep.  843  ft.;  Hunter  ?/.  Coopersto>.'n  &  S.V. 
R.  Co.,  112  N.  Y.  371,  19  N.  E.  Rep.  820,  21 
N.  Y.  S.  R.  I ;  Hunter  v.  Cooperstown  &  S. 
V.  R.  Co.,  126  N.  Y.  18.  Explained  in 
Richmond  v.  Quincy,  O.  &  K.  C.  R.  Co.,  49 
Mo.  App.  104.  Followed  in  Bucher  v. 
New  York  C.  &  H.  R.  R.  Co.,  21  Am.  & 
Eng.  R.  Cas.  361,  98  N.  Y.  128;  Lent  v. 
New  York  C.  &  H.  R.  R.  Co.,  44  Am.  & 
Eng.  R.  Cas.  373,  120  N.  Y.  467,  24  N.  E. 
Rep.  653,  31  N.  Y.  S.  R.  538;  Gainard  v. 
Rochester  City  &  B.  R.  Co.,  18  N.  Y.  S.  R. 
692,  2  N,  Y.  Supp.  470.  Quoted  in  Wyatt 
V.  Citizens'  R.  Co.,  55  Mo.  485.  Reviewed 
IN  Carr  v.  Eel  River  &  E.  R.  Co.,  98  Cal. 
366;  Burrows  v.  Erie  R.  Co.,  63  N.  Y.  556; 
Solomon  v.  Manhattan  R.  Co.,  3  N.  Y.  S.  R. 
636. 

Stepping  from  a  moving  train,  which 
checks  its  speed  at  a  station  instead  of 
stopping,  as  required  by  law,  is  not  neces- 
sarily negligence  in  him  who  thus  steps 
from  it  and  is  thereby  injured.  If  in  step- 
ping from  the  train  he  takes  no  more  risk 
than  a  man  of  ordinary  prudence  would  take 
under  like  circumstances,  he  is  not  thereby 
precluded  from  recovering  for  injuries  sus- 
tained. If,  on  the  contrary,  he  failed  to 
exercise  ordinary  prudence,  and  stepped 
from  the  train  when  a  prudent  man  would 
not,  his  recovery  of  damages  for  injury 
would  be  prevented  by  his  contributing  by 
his  negligence  to  his  own  hurt.  Galveston, 
H.  &>  S.  A.  R.  Co.  v.  Smith,  59  Tex.  406.— 
Quoting  St.  Louis,  I.  M.  &  S.  R,  Co.  v. 
Cantrell,  8  Am.  &  Eng.  R.  Cas.  202,  37  Ark. 
519;  Chicago  &  A.  K.Qo.v.  Bonifield,  8  Am. 
&  Eng.  R.  Cas.  494,  104  IlL  223. 

423.  Train  moving  rapidly,  gener- 
ally.— An  injury  resulting  from  an  attempt 
to  alight  from  a  rapidly  moving  railway 
train  will  generally  afford  no  cause  of  action. 
McLarin  v.  Atlanta  8f»  IV.  P.  R.  Co.,  85 
Ga.  504,  II  S.  E.  Rep.  840.— Following 
Coleman  v.  Georgia  R.  &  B.  Co.,  84  Ga.  i. 


A  passenger  who  leaps  from  a  car,  when 
the  train  is  in  such  rapid  motion  as  to  ren- 
der the  actmanifestly  unsafe,  cannot  recovei 
damages  for  the  personal  injuries  suffered 
by  his  thus  leaping  from  the  car ;  nor  are 
his  rights  affected  by  the  act  of  the  em- 
ployes managing  the  train  in  not  stopping 
at  the  lepot,  where  the  passenger  stopped  in 
the  car  the  five  minutes  required  by  statute, 
whereby  he  was  being  carried  away  without 
his  consent.  Houston  6^  T.  C.  R.  Co.  v.  Les- 
lie, f)  Am.  &^  Eng.  R.  Cas.  407,  57  Tex.  83. 

For  one  to  jump  from  a  train  of  steam-cars 
while  in  rapid  motion,  voluntarily  and  not  to 
avoid  some  tlireatened  danger,  is  negligence; 
but  to  step  from  a  car  while  in  motion  to  a 
station  platform  may  or  may  not  be  negli- 
gence. Whether  it  is  or  not  is  a  question 
of  fact.  Leslie  v.  Wabash,  St.  L.  ^S^»  P.  R. 
Co.,  26  Am.  &^  Eng.  R.  Cas.  229,  88  Mo.  50.— 
Quoted  in  Murphy  v.  St.  Louis,  I.  M.  & 
S.  R.  Co.,  43  Mo.  App.  342. 

Whether  a  party  stepping  or  jumping 
from  a  moving  car  is  guilty  of  negligence 
must  depend  upon  other  circumstances  than 
the  speed  of  the  car.  If  the  rate  of  speed  is 
so  high  and  the  place  of  descent  so  ob- 
viously perilous  that  a  person  of  ordinary 
prudence  would  not  attempt  to  get  off,  the 
act  is  contributory  negligence  and  will  bar 
a  recovery.  IVeber  v.  Kansas  City  Cable  R. 
Co.,  41  Am.  &■>  Eng.  R.  Cas.  117, 100  Hlo.  194, 
12  S.  W.  Rep.  804,  13  5.  IV.  Rep.  587,  7 
L.  R.  A.  819.— Reviewing  Doss  v.  Mis- 
souri, K.  &  T.  R.  Co.,  59  Mo.  27. 

Although  a  person  entering  a  wrong 
train  by  mistake,  on  discovering  his  mis- 
take, could  have  safely  left  the  train,  the 
speed  being  then  very  slow,  yet  if  he  re- 
mained on  it  until  the  speed  became  greater, 
and  then,  under  order  from  the  agent  in 
charge  of  the  train,  sought  to  leave  it  and 
was  injured,  the  case  would  be  one  of  con- 
tributory negligence.  Southwestern  R.  Co. 
v.  Singleton,  67  Ga.  306. 

424.  Kiinning  fr6ni  live  to  twenty- 
five  miles  per  hour. — (i)  Five  miles  pet- 
hour. — Jumping  from  a  train  moving  at  the 
rate  of  five  miles  an  hour  is  not  negligence 
per  se.  Louisville  &>  N.  R.  Co.  v.  Crunk,  41 
Am.  &*  Eng.  R.  Cas.  158,  119  Ind.  542,  21 
N.  E.  Rep.  31.— Quoting  New  York,  P.  & 
N.  R.  Co.  V.  Coulbourn,  69  Md.  360. 

Jumping  from  a  car  moving  at  the  rate  of 
five  miles  an  hour,  by  one  rightfully  therein, 
is  not  such  negligence  on  his  part  as  would, 
in  itself,  preclude  his  right  to  recover  for  an 
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injury  sustained;  but  all  the  facts  and  cir- 
cumstances of  the  case  must  be  left  to  the 
jury ;  and  it  is  for  them  to  determine 
whether  the  person,  in  junjping  from  the 
car,  acted  as  a  reasonably  cautious  man 
would  do  under  like  circumstances.  A'fw 
VorJi;  P.  (^  N.  A'.  Co.  v.  Coulbourn,  69  Md. 
360,  16  ////.  Rep.  208,  I  L.  K.  A.  541,  18  Md. 
L.J.  823.— Following  Cumberland  Valley 
R.  Co.  V.  Maugans,  61  Md.  53. — Quoted  in 
Louisville  &  N.  R.  Co.  v.  Crunk,  41  Am.  & 
Eng.  R.  Cas.  158,  119  Ind.  542. 

(2)  Six  to  eight  miles  per  hour. — Where  a 
passenger,  in  the  night  time,  without  knowl- 
edge as  to  whether  or  not  the  train  has 
reached  a  station  previously  announced, 
leaves  it  when  it  is  moving  at  a  rate  of  6  or 
7  miles  an  hour  because  he  thinks  it  has 
passed  his  destination,  he  is  guilty  of  such 
contributory  negligence  as  will  preclude  a 
recovery  for  the  injuries  sustained  by  him. 
East  Tenti.,  V.  Sr-  G.  R.  Co.  v.  Holmes,  58 
Am.  &•  Eng.  R.  Cas.  252,  97  Ala.  332,  12  So. 
Rep.  286. 

A  passenger  who,  encumbered  with  hand- 
baggage,  steps  from  the  train  on  a  dark 
night,  while  it  is  moving  at  the  rate  of  six 
or  eight  miles  per  hour,  before  it  has  reached 
the  platform  of  a  regular  station,  at  which 
he  was  to  get  ofT,  and  with  the  locality  of 
which  he  is  acquainted,  against  the  advice 
of  the  conductor,  and  without  reason  to  be- 
lieve that  the  train  would  not  stop  as  usual 
at  the  platform,  is  guilty  of  contributory 
negligence,  which  bars  him  from  recovering 
damages  for  personal  injuries  sustained  in 
stepping  from  the  train.  South  &•  N.  Ala. 
R.  Co.  v.  Schauflcr,  21  Am.  &*  Eng.  R.  Cas. 
405,  75  Ala.  136. 

(3)  Fifteen  miles  per  hour. — If  one  leaps 
from  a  train  of  cars  moving  at  the  rate  of 
fifteen  miles  per  hour,  on  the  advice  or  con- 
currence of  the  conductor,  his  right  to  re- 
cover involves  the  question  whether  he  pru- 
dently used  the  only  means  provided  by  the 
company  for  him  to  get  off,  that  the  course 
of  the  company  permitted  him  to  use,  and 
also  his  recklessness  and  want  of  ordinary 
care;  for  if  by  the  use  of  ordinary  care  he 
could  have  avoided  the  injury,  the  company 
is  not  liable.  Southwestern  R.  Co.  v.  Sitigle- 
ton,  66  Ga.  252. 

If  a  company  fails  to  stop  its  train  at  a 
station  where  it  has  contracted  to  carry  a 
passenger,  it  furnishes  no  excuse  for  the 
passenger  leaping  from  the  train  some  three 
miles  beyond,  while  the  train  is  running  fif- 


teen miles  an  hour;  and  if  he  does  so  and  is 
injured  he  cannot  recover  for  such  injury. 
He  should  remain  on  the  train,  and  sue  for 
damages  in  being  carried  beyond  the  proper 
station.  Dougherty  v.  Chicago,  li.  Sr^  Q.  R. 
Co.,  86  ///.  467,  17  Am.  Ry.  Rep.  4S9. 

A  passenger  was  riding,  with  others,  in  a 
caboose,  and  while  the  train  was  running 
about  15  miles  an  hour,  the  stakes  and  fast- 
enings holding  lumber  on  a  freight  car  im- 
mediately in  advance  of  the  caboose  gave 
way  and  part  of  the  lumber  fell  oil.  Some 
of  it  was  blown  against  the  caboose,  making 
considerable  noise  and  creating  some  confu- 
sion, but  no  injury  was  done  to  any  one  in 
the  car,  and  none  to  the  caboose,  except  that 
one  window  was  broken  by  a  board,  and  one 
door-hinge.  The  passenger,  who  was  stand- 
ing at  the  open  side  door  of  the  car,  bec;;me 
frightened  and  jumped  out  and  was  killed. 
Held,  in  an  action  against  the  company,  that 
an  instruction,  "if  the  deceased  jumped 
from  the  car  when  the  train  was  running 
about  15  miles  an  hour,  he  was  guilty  of 
such  contributory  negligence  as  would  de- 
feat a  recovery,  unless  at  the  time  the  cir- 
cumstances were  such  as  would  reasonably 
have  induced  a  man  of  ordinary  prudence 
to  believe  that  his  life  was  in  danger,  or  that 
he  was  In  danger  of  great  bodily  harm,"  was 
correct.  Woolery  v.  Louisville,  N.  A.  &*  C. 
R.  Co.,  27  Am.  &^  Eng.  R.  Cas.  210, 107  /nd. 
381,  57  Am.  Rep.  114,8  N.  E.  Rep.  226. 

(4)  Twenty-five  miles  per  hour. — One  who 
jumps  from  a  train  moving  25  miles  an  hour, 
when  not  invited  or  ordered  to  do  so  by  the 
agentsof  the  company,  or  not  to  avoid  some 
threatened  peril,  is  guilty  of  contributory 
negligence  barring  a  recovery  for  injuries 
thereby  received,  although  the  place  where 
he  jumps  is  the  place  where  he  is  expected  to 
and  is  accustomed  to  leave  the  train ;  and 
the  fact  that  he  is  an  experienced  train- 
hand,  and  is  a  poor  man,  and  will  not  know 
how  to  get  back  there  if  he  does  not  jump, 
is  immaterial.  Jarrett  v.  Atlanta  &r*  W.  P. 
R.  Co.,  83  Ga.  347,  9  S.  E.  Rep.  681. 

425.  Before  train  has  reached  sta- 
tion.*—(i)  Generally.  —  Where  a  father 
look  passage,  with  his  son,  aged  about  ten 
years,  upon  a  train,  being  assured  that  the 
train  would  stop  at  a  certain  station,  and, 
when  the  whistle  was  sounded  for  such  sta- 
tion, he  and  his  son  went  out  of  the  coach 
upon  the  platform  and  stepped  down  on  the 

•See also  ante,  260,  410. 
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steps,  and,  being  burdened  with  luggage, 
stepped  off  the  train  before  it  had  slopped, 
and  the  son  was  thrown  upon  the  station 
platform,  and  from  there  fell  under  the 
wheels  of  the  cars,  where  he  received  such 
an  injury  as  to  cause  the  loss  of  both  legs — 
Af/ti,  that  no  recovery  could  be  had.  O/it'o 
&^  M.  A'.  Co.  V.  Stnitton,  78  ///.  88.— Dis- 
TiNUUlSHED  IN  Winters  v.  Kansas  City 
Cable  R.Cc,  40  Am.  &  Eng.  R.  Cas.  261,  99 
Mo.  509,  12  S.  W.  Rep.  652.  6  L.  R.  A.  536. 
Reviewed  in  Chicago  City  R.  Co.  v.  Wilcox, 
138  111.  370;  Stillson  V.  Hannibal  &  St.  J.  R. 
Co.,  67  Mo.  671. 

The  plaintiff  on  a  dark  night  was  a  pas- 
senger in  the  rear  car  of  a  train.  As  the 
train  was  approaching  a  refreshment-station 
the  plaintiflf  arose  and  got  oiT  while  the  train 
was  slowing  v.p,  but  before  it  actually 
stopped.  In  so  doing  he  stepped  from  the 
step  of  the  car  through  a  trestle  upon  stones 
in  the  bed  of  the  creek  and  was  injured.  In 
an  action  by  him  against  the  company  to  re- 
cover damages,  the  only  negligence  alleged 
was  the  placing  of  a  sleeping-car  between 
the  ordinary  passenger  cars  so  as  to  make 
the  car  on  which  plaintiff  was  riding  the  last 
in  the  train.  Held,  that  the  court  should 
have  ordered  a  verdict  for  defendant. 
Adams  v.  Louisville  iS-»  A'.  R.  Co.,  21  Am.  &> 
Eng.  R.  Cas.  380,  82  Ay.  603. 

Where  a  passenger  sues  for  an  injury  re- 
ceived by  being  struck  by  another  train  just 
after  alighting,  and  it  appears  that  the  con- 
ductor had  preceded  plaintiff  to  the  plat- 
form, without  any  notice  or  warning  that 
another  train  was  approaching,  and  where 
there  is  only  slight  evidence  tending  to  show 
that  the  train  had  not  stopped  when  the 
passenger  alighted,  and  there  is  nothing  to 
show  that  a  different  result  would  have  oc- 
curred whether  the  train  had  stopped  or 
not,  it  is  proper  to  refuse  an  instruction  to 
the  effect  that  if  plaintiff  got  off  the  train 
before  it  came  to  a  stop,  and  if  by  remain- 
ing on  the  train  until  it  had  stopped,  he 
would  not  have  sustained  the  injury,  then 
he  was  guilty  of  negligence  which  would 
defeat  a  recovery.  Armstrong  v.  Neiv  York 
C.  6f  H.  R.  R.  Co.,  66  Barb.  {N.  K)  437; 
affirmed  in  64  N.  V.  635,  mem. — Quoting 
Gonzales  v.  New  York  &  H.  R.  Co.,  38  N. 
Y.  440. 

Where,  when  the  usual  signal  was  given 
for  slacking  the  speed  of  the  train,  the  con- 
ductor went  with  a  passenger  and  his  com- 
panion out  on  the  platform  to  assist  them 


in  getting  off  tafely,  and  such  passenger, 
without  any  directions  from  the  conductor, 
voluntarily  increased  danger  by  jumping  off 
the  train  while  in  motion,  the  carrier  is  not 
responsible  for  injury  resulting  therefrom; 
but  if  the  motion  of  the  train  was  so  slow 
that  the  danger  of  jumping  off  would  not 
be  apparent  to  a  reasonable  person,  and  the 
passenger  acted  under  the  instructions  of 
the  conductor,  then  the  defense  of  contrib- 
utory negligence  would  be  unavailing.  Lai/i- 
beth  v.  North  Carolina  R.  Co.,  66  A'.  Car. 
494.— Distinguished  in  Pittsburgh,  C.  & 
St.  L.  R.  Co.  V.  Krouse,  30  Ohio  St.  222. 
Quoted  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Rosenberry,  45  Ark.  256. 

(2)  When  station  has  been  announced.* — 
There  is  a  difference  between  announcing  a 
station  as  the  train  approaches  it  and  an- 
nouncing it  after  the  train  has  stopped. 
The  latter  is  equivalent  to  inviting  passen- 
gers for  that  station  to  alight;  and  if  a  pas- 
senger is  deceived  by  such  announcement, 
whereby  he  is  injured,  the  company  is  liable, 
but  not  if  the  passenger  gets  out  without 
any  announcement.  Central  R.  Co.  v. 
Thompson,  76  Ga.  770. 

The  announcement  of  a  station  by  a  train- 
hand,  with  the  further  announcement  of 
"all  out  "  for  that  station,  is  not  sucli  an  in- 
struction, order,  or  command  to  leave  as  will 
justify  a  passenger  in  getting  off  a  train  in 
motion.  East  Tenn.,  V.  &»  G.  R.  Co.  v. 
Holmes.  58  Am.  <S-  Eng.  R.  Cas.  252,  97  Ala. 
332,  12  So.  Rep.  286. 

Althougli  a  passenger  may  reasonably 
conclude  that  he  has  reached  his  destina- 
tion when  the  name  of  the  station  is  called 
and  the  train  comes  to  a  stop,  yet,  if  the 
circumstances  would  indicate  to  a  prudent 
person  that  the  proper  stopping  place  had 
not  been  reached,  and  he  voluntarily  steps 
from  a  moving  train  in  darkness,  he  is 
guilty  of  such  contributory  negligence  as 
will  defeat  a  recovery  for  injuries  sustained. 
East  Tenn.,  V.  &*  G.  R.  Co.  v.  Holmes,  58  Am. 
&*  Eng.  R.  Cas.  252,  97  Ala.  332,  12  So.  Rep. 
286. 

A  female  passenger,  in  the  evening,  when 
the  brakeman  opened  and  fastened  back  the 
door  of  the  car  and  called  out  the  name  of 
her  station,  passed  out  upon  the  platform, 
and,  receiving  no  warning  from  the  brake- 
man,  stepped  off  from  the  platform  while 
the  train  was  still  in  motion,  and,  falling 

*  See  also  ante,  230,  411. 
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under  the  train,  was  injurctl.  The  place 
wlierc  she  attempted  to  gel  (jIT  was  dark  and 
badly  lighted,  and  she  supposed  that  the 
train  had  come  to  a  standstill.  iUld,  that 
she  was  ynilty  of  contributory  nejjli^ence, 
and  could  not  recover.  Kftglanti  v.  Hoston 
&*  M.  K.  Co.,  153  Mass.  490,  27  A'.  K,  luf.  i. 

42C(.  Wliuru  train  huMovvi'Mhot  Mta- 
tloii.* — (i)  Geiicra//y.—'V\\c  failure  of  a 
train  to  stop  at  the  station  will  not  justify  a 
hazardous  attempt  to  alight  from  it  wliilc  in 
motion.  Lilt/-  AWA-  &*  Ft.  S.  R.  Co.  v. 
Tatdirshy,  54  Arl\  25,  14  S.  IV,  Kep.  1099. 
Reibelv.  Cincinnati,  /.,  St.  L.  &^  C.  A'.  Co., 
114  /nd.  476,  IS  IVe'st.  Rep.  331,  17  N.  £. 
Rip.  107. 

Unless  tile  passenger  is  expressly  or  im- 
pliedly invited  to  do  so  by  the  employes 
of  the  company.  IValker  v.  Vicksburg,  S, 
<5«»  P.  R.  Co.,  41  Am.  (S>»  Eng.  R.  Cas.  172, 
41  La.  Ann,  795,  7  L.  R.  A.  1,1,6  So.  Rep. 
916. 

The  fact  that  a  train  is  about  to  pass  a 
station  without  stopping  does  not  justify  a 
passenger  in  leaping  ofl  while  it  is  in  motion, 
though  it  is  the  duty  of  the  conductor  to 
stop  the  train  at  the  station.  Jeffersonville 
R.  Co.  V.  Hendricks,  26  Ind.  228.— Dis- 
approved IN  Texas  «&  P.  R.  Co.  v.  Miller, 
79  Tex.  78.  Distinguished  in  Memphis 
&  C.  R.  Co.  V.  Whitfield,  44  Miss.  466. 
Quoted  in  Kentucky  &  I.  Bridge  Co.  v. 
Quinkert,  2  Ind.  App.  244. 

Nor  will  it  justify  him  in  otherwise  im- 
prudently exposing  himself  to  danger;  and 
if  he  does,  and  is  injured  in  consequence 
thereof,  it  is  owing  to  his  own  want  of  ordi- 
nary care,  and  he  cannot  recover  for  such 
injury.  Illinois  C,  R.  Co.  v.  Luts,  84  ///. 
598. 

Where  cars  pass  their  usual  stopping 
place,  and  to  avoid  being  carried  beyond  his 
destination,  a  passenger,  when  they  are  in 
motion,  jumps  out,  and  in  doing  so  sustains 
an  injury,  he  cannot  recover.  Damont  v. 
Ne^u  Orleans  &»  C.  R.  Co.,  9  La.  Ann.  441. 
— Quoted  in  Bon  v.  Railway  Pass.  Assur- 
ance Co.,  56  Iowa  664. 

And  this  is  true  though  the  conductor 
was  also  in  fault  in  not  stopping  the  train. 
Jeffersonville  R.  Co.  v.  Swift,  26  Ind.  459. — 
Reviewed  in  Cincinnati,  W.  &  M.  R.  Co.  v. 

*  See  also  ante,  261,  412,  413. 

Contributory  negligence  of  a  passenger  in 
jumping  from  a  moving  train  to  avoid  being 
carried  past  his  station,  see  33  Am.  &  Eng.  R. 
Cas.  518,  abstr. 


Peters,  6  Am.  &  Eng.  R.  Cas.  126,  80  Ind. 
168. 

And  notwithstanding  the  fact  that  the 
passenger  takes  that  course  in  o.-der  to  save 
others  distress  on  account  of  his  absence. 
Lake  Shore  &*  M .  S.  R.  Co.  v.  Bangs,  ■},Am. 
&r*  Eng.  R.  Cas.  426,  47  Mich.  470,  11  A^.  W 
Rep.  276. 

A  passenger  who  jumps  from  a  train  in 
motion,  not  for  the  purpose  of  escaping 
some  impending  peril,  but  merely  to  avoid 
being  carried  past  the  station  at  which  he 
intended  to  stop,  is  guilty  of  contributory 
negligence.  Nelson  v.  Atlantic  &*  P.  R.  Co., 
68  Mo.  593. — Approving  Doss  v.  Missouri, 
K.  &  T.  R.  Co.,  59  Mo.  37  ;  Pennsylvania 
R.  Co.  V.  Aspcll,  23  Pa.  St.  147 ;  Illinois  C. 
R.  Co.  V.  Able,  59  111.  131  ;  Chicago  tS:  A. 
R.  Co.  V.  Randolph,  53  111.  510;  Gavett  v, 
Manclicster&  L.  R.  Co.,  16  Gray  (Mass.)  501; 
Filer  v.  New  York  C.  R.  Co.,  49  N.  Y.  47. 
—Applied  in  Jackson  v.  St.  Louis,  I.  M.  &  S. 
R.  Co.,  29  Mo.  App.  495.  Distinguished 
IN  Richmond  v.  Quincy,  O.  &  K.  C.  R.  Co., 
49 Mo.  App.  104.  Followed  in  Waller?/. 
Hannibal  &  St.  J.  R.  Co.,  83  Mo.  608. 
Quoted  in  Murphy  v.  St.  Louis,  I.  M.  &  S. 
R.  Co.,  43  Mo.  App.  342.  Reconciled  in 
Duncan  v.  Wyatt  Park  R.  Co.,  48  Mo.  App. 
659. 

The  plaintiff's  act  in  jumping  from  the 
moving  train  being  purely  voluntary,  unin- 
fluenced by  any  invitation  expressed  or  in- 
tended by  the  company's  employes,  and  ex- 
cused by  no  impending  danger  or  necessity 
of  any  kind,  except  his  simple  unwillingness 
to  be  carried  beyond  his  destination,  is  so 
imprudent  and  dangerous  as  to  bar  his 
action  for  resulting  injury.  M^alkerv.  Vicks- 
burg, S.  &>  P.  R.  Co.,  41  Am.  &*  Eng.  R. 
Cas.  172,  41  La.  Ann.  795,  7  L.  R.  A.  11 1,  6 
So.  Rep.  916.— Distinguished  in  Ober  v. 
Crescent  City  R.  Co.,  44  La.  Ann.  1059. 

(2)  Illustrations. — The  evidence  showed 
that  a  female  passenger  relied  on  the  prom- 
ise of  the  conductor  to  let  her  off  at  a  cer- 
tain street  crossing,  and  that  the  train  did 
not  stop  at  such  crossing,  and  that  she 
jumped  while  it  was  in  motion  and  was 
injurvid.  IIeld,tha.t  it  was  proper  to  grant 
a  nonsuit.  Watson  v.  Georgia  Pac.  R.  Co., 
8 1  Ga.  476,  7  5.  E.  Rep.  854. 

A  passenger  cannot  recover  for  an  injury 
received  by  leaping  from  a  train  at  a  station 
where  such  train  did  not  stop,  if  the  danger 
was  so  apparent  that  a  prudent  man  simi- 
larly situate  would  not  have  attempted  the 
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leap,  even  if  the  conductor  did  give  it  as  his 
opinion  hi}  could  leap  in  safety.  Chicago  &• 
A.  A'.  Co.  V.  A'tiiuM/)//,  53  ///.  510,— Ap- 
PkovEU  IN  Nelson  v.  Atlantic  R.  Co.,  68 
Mo.  593. 

Tiic  evidence  for  the  plaintiff  showing 
that  lie  jumped  from  tlie  train  wiien  it  was 
in  motion,  of  his  own  accord,  and  just  be- 
fore it  stopped  at  the  station  which  was  his 
point  of  destination,  and  after  he  had  been 
notified  by  the  conductor  that  the  train  was 
going  to  stop  at  tiiat  station  ;  and  that  the 
train  did  stop  there,  and  if  he  had  waited  a 
minu'  e  or  two  he  could  have  got  olf  without 
injury,  the  court  below  should  havegranted 
a  nonsuit ;  and,  after  refusal  to  grant  a  non- 
suit, when  the  jury  returned  a  verdict  for 
the  plaintiff,  should  have  granted  a  new 
trial.  Saviinna/i,  F.  &»  IV.  R.  Co.  v.  IVatts, 
83  Ga.  229,  9  S.  E.  Kcp.  129. 

It  was  contributory  negligence  on  the 
part  of  the  passenger  on  reaching  the  door 
of  the  car  when  it  was  in  motion  to  pass  out 
upon  the  platform  and,  finding  no  one  to 
assist  her  to  alight  and  the  speed  of  the  car 
increasing,  to  step  off  because  she  was  afraid 
she  would  be  carried  past  her  station.  To- 
ledo. St.  L.  &>  K.  C.  A\  Co.  V.  Wingate,  {Ind.) 
58  Am.  <&*  Eitg.  R.  Cas.  232,  37  A'.  E.  Rep. 
274. 

A  passenger  on  a  freight  train  wished  to 
get  off  at  a  station  where  t'  e  train  did  not 
usually  come  to  a  full  stop  but  merely 
slowed  up  to  allow  passengers  to  alight. 
Finding  that  the  train  had  passed  the  sta- 
tion and  was  increasing  its  speed,  he  jumped 
from  the  platform  of  the  caboose  and  was 
killed.  Neid,  that  he  was  guilty  of  contrib- 
utory negligence  which  would  preclude  a 
recovery  tor  his  death,  even  though  the 
company  was  negligent  in  the  management 
of  the  train.  Brown  v.  Chicago,  M.  <&*  Si. 
P.  R.  Co.,  80  Wis.  162,  49  N.  W.  Rep.  807. 

(3)  English  cases. — If  a  female  passenger 
knows  that  a  carriage  has  not  stopped  at  a 
station  platform,  and  does  not  call  for  as- 
sistance, but  proceeds  to  get  down  the  steps 
as  quickly  as  she  can,  and  her  foot  slips, 
causing  her  to  fall,  there  is  no  evidence  of 
negligence  on  the  part  of  the  company  to 
go  to  the  jury.  Owen  v.  Great  Western  R. 
Co.,  46  L.J.  Q.  B.  D.  486,  36  L.  T.  850. 

If  a  female  passenger  is  injured  by  jump- 
ing from  a  carriage  which  had  overshot  a 
station  platform,  not  using  the  carriage 
steps,  she  is  guilty  of  contributory  negli- 
gence and  there  can  be  no  recovery.    Siner 


V.  Great  Western  R.  Co.,  L.  R.  4  Ex.  117,  38 
L.y.  Ex.  67,20  L.  T.  114,  17  W.  R.  417; 
affirming  L.  R.  3  Ex.  150,  yj  L.  J.  Ex.  98. 
—  DlSTlNGUKSHKl)  IN  Cockle  v.  London  & 
S.  E.  K.  Co.,  L.  R.  7  C.  \\  3:1,41  L.  J.  C.  \\ 
140,  27  L.  T.  320,  20  W.  R.  754;  Robson  v. 
North  Eastern  R.  Co.,  L.  R.  2  Q.  M.  I).  85, 
46  L.  I.  y.  n.  D.  50,  35  L.  T.  535,  25  W.  R. 
418. 

427.  vrtvr  reaNonablu  time  );iv(>ii 
toallf^lit.f— (I)  Rule  stated.— \  comiiany 
is  not  liab'e  for  injuries  to  a  passenger  re- 
1  i/ed  in  attempt  -ig  to  alight  at  a  stati-a 
from  a  moving  train  if,  after  the  station  was 
called  ic  uie  car,  the  train  stopped  long 
enciij^h  to  afford  an  opportunity,  by  the  use 
of  reasonable  diligence,  to  alight  from  it 
while  stationary.  Little  Rock  &^  Ft.  S.  R. 
Co.  V.  Tunkersley,  54  Ark.  25,  14  S.  W.  Rep. 
1099. 

Where  a  train  stops  at  a  station  long 
enough  to  allow  a  passenger  to  alight  with 
safety,  and  the  passenger  delays  until  about 
the  time  the  train  is  starting,  and  those  in 
charge  of  the  tram  have  no  knowledge  or 
reason  to  believe  that  he  is  in  the  act  of 
getting  off,  the  company  is  not  liable  for 
any  injury  caused  by  the  starting  of  the 
train.  Chesapeake  <S^  O.  R.  Co.  v.  Reeves, 
{Ky.)  II  S.  W.  Rep.  464.  Clotworthy  v. 
Hannibal  St*  St.  J.  R.  Co.,  21  Am.  &*  Eng. 
R.  Cas.  371.  80  Mo.  220.— Quoting  Straus 
V.  Kansas  Citv.  St.  J.  &  C.  B.  R.  Co.,  75  Mo. 
185. 

If  the  company  stopped  its  train  a  reason- 
ably sufficient  time  to  allow  the  plaintiff,  a 
passenger,  to  alight  in  safety,  and  he  jumped 
off  the  train  after  it  was  again  in  motion,  he 
cannot  recover.  If  it  did  not,  and  if  in  at- 
tempting to  get  off  he  was  not  guilty  of 
such  negligence  as  to  bar  his  right  to  re- 
cover, he  would  be  entitled  to  recover  such 
damages  as  he  may  have  sustained.  C07/- 
ington  V.  Western  &^  A,  R.  Co.,  34  Atn.  &^ 
Eng.  R.  Cas.  469, 81  Ga.  273, 6  S.  E.  Rep.  593. 

(2)  Illustrations. — Where  a  female  pas- 
senger, in  an  enfeebled  condition,  not  having 
time  to  leave  the  train  during  its  stop  at 
her  place  of  destination,  without  any  warn- 
ing to  the  conductor  or  any  other  employe, 
leaps  from  such  train  after  it  gets  in  motion 
she  is  guilty  of  such  contributory  negligence 
as  will  bar  her  right  to  recover  for  injuries 
thereby  sustained.  Louisville  &*  N.  R.  Co, 
V.  Lee,  97  Ala.  325,  12  So.  Rep.  48. 

*  See  also  ante,  420  (5). 
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In  an  action  to  recover  for  personal  injuries 
sustained  by  the  plaintifT  in  jumping  from 
a  moving  train,  tlie  undisputed  evidence  was 
that  after  the  train  stopped  at  C.  station,  for 
which  she  held  a  ticket,  tlie  conductor  called 
out  the  name  of  the  station,  but  did  not 
leave  the  train,  being  engaged  in  collecting 
tickets;  but  by  his  order  the  brakeman  got 
off  at  the  rear  of  the  train  and  walked  along 
the  station  platform  to  the  rear  of  the  next 
to  the  last  car,  where,  after  assisting  some 
passengers  to  alight,  and  seeing  no  others  to 
get  off,  he  gave  the  signal,  "All  aboard !" 
After  the  train  had  started  and  was  well  under 
way,  plaintiff,  who  had  occupied  the  fourth 
seat  from  the  front  of  the  rear  car,  came  out 
upon  the  front  platform  thereof,  and  after 
hurriedly  stepping  down  one  step,  and  with- 
out warning  to  the  conductor  or  brakemar, 
who  both  supposed  the  passengers  for  that 
station  had  all  left  the  train,  and  without 
looking  to  see  where  she  would  land,  jumped 
at  a  right  angle  from  the  train,  and  in  falling 
was  severely  injured.  Another  passenger, 
who  had  alighted  on  the  opposite  side,  had 
walked  the  length  of  a  car,  crossed  over  on 
car  platform,  and  walked  50  feet  to  the  gate 
of  a  park  that  distance  from  the  station, 
while  other  passengers  had  walked  to  a 
point  some  distance  inside  the  park  fence 
before  the  train  pulled  out.  It  also  appeared 
that  the  plaintiff  was  ayoung  woman  seven- 
teen years  of  ago,  of  average  intelligence, 
and  well  acquainted  with  the  premises. 
Held,  not  to  sustain  the  negligence  charged, 
viz.,  the  negligent  starting  of  the  train  with- 
out giving  plaintiff  sufficient  or  reasonable 
time  to  alight.  Held,  further,  that  plaintiff 
was  guilty  of  such  contributory  negligence 
as  would  prevent  a  recovery  for  injuries 
received  in  jumping  from  the  trtin.  Chi- 
cago, B.  &•  Q.  A'.  Co.  v.  Landauer,  54  Am. 
&>  Eng.  R.  Cas.  640,  36  Ned.  642,  54  N.  IV. 
Rep.  976. 

Where  the  evidence  whether  a  train  was 
stopped  at  a  station  a  sufficient  time  to  per- 
mit a  passenger  to  leave  it  is  conflicting, 
and  the  defendant  requests  an  instruction 
that  even  if  the  train  did  not  stop  a  suffi- 
cient time  to  allow  the  passenger  to  leave  it, 
yet  it  was  contributory  negligence  to  jump 
off  after  it  started,  it  is  error  for  the  court 
to  say,  in  refusing  the  instruction,  thut  the 
question  whether  it  was  contributory  neg- 
ligence to  leave  the  train  whilst  in  motion 
depends  altogether  on  the  speed  that  the 
train  was   under  at  the  time,  and  that  it 


must  be  left  to  the  jury,  as  such  an  instruc- 
tion authorizes  a  recovery  even  though  the 
plaintiff  may  have  been  guilty  of  negligence 
in  delaying  to  leave  the  train.  Pennsylvania 
R.  Cj.  v.  Lyons,  41  Am.  <&>•  Eng.  R  Cas.  1 54, 
129  Pa.  SI.  113,  18  All.  Rep.  759. 

428.  Before  lapse  of  time  suffi- 
cient to  aliglit.— (i)  Contributory  negli- 
gence.— It  is  the  duty  of  those  having  charge 
of  a  train  to  stop  it  at  the  stations  a  suffi- 
cient time  to  enable  passengers  to  leave  the 
train,  and  it  is  carelessness  for  a  passenger 
to  attempt  to  leave  the  train  while  it  is  in 
motion.  Jeffersonville  R.  Co.  v.  Hendricks, 
26  Ind.  228. 

One  who  passed  out  of  a  car  and  got  upon 
the  platform  and  attempted  to  step  or  jump 
from  the  car  while  it  was  1.";  T.otion,  cannot 
recover  for  injuries  suffered  inconsequence 
thereof,  even  though  he  had  reached  his 
place  of  destination,  and  the  train,  which 
had  previously  stopped  to  permit  passengers 
to  alight,  had  not  so  stopped  for  a  reason- 
able length  of  time.  Jewell  v.  Chicago,  St. 
P.  &■'  M.  R.  Co.,  6  Am.  ^-Eng.  R.  Cas.  379, 
54  Wis.  610,  12  N.  W.  Rep.  83,  41  Am.  Rep. 
63. — Quoting  Pennsylvania  R.  Co.  v.  As- 
pell,  23  Pa.  St.  147  ;  Gavett  v.  Manchester 
&  L.  R.  Co.,  16  Gray  (Mass.)  501 ;  Hickey 
V.  Boston  &  L.  R.  Co.,  14  Allen  (Mass.)  429. 
Reviewing  Secor  v.  Toledo,  P.  &  W.  R. 
Co.,  10  Fed.  Rep.  15. — Disapproved  in 
Carr  v.  Eel  River  ol  E.  R.  Co.,  98  Cal.  366. 
Distinguished  in  Van  Ostran  v.  New  York 
C.  &  H.  R.  R.  Co.,  35  Hun  (N.  Y.)  590. 

If  a  passenger  voluntarily  leaps  from  a 
train  whilst  it  is  in  motion  and  is  injured 
thereby,  he  cannot,  as  a  general  rule,  re- 
cover of  the  company,  although  the  train 
may  not  have  been  stopped  at  the  station 
long  enough  to  afford  reasonable  opportu- 
nity to  get  off  in  the  usual  way.  Atlanta 
&•  IV.  P.  R.  Co.  V.  Dickerson,  89  Ga.^^i,  15 
S.  E.  Rep.  534. 

In  an  action  for  the  death  of  a  passenger, 
plaintiff's  testimony  showed  that  the  pas- 
senger attempted  to  alight  from  the  train 
after  it  had  begun  to  move  and  after  two 
other  passengers  upon  the  platform  of  t'le 
same  car  had  been  thrown  down  in  alight- 
ing, in  consequence  of  the  motion  of  the 
train.  Held,X.haX  the  passenger  in  attempt- 
ing to  alight  under  the  circumstances  was 
i;uilty  of  contributory  negligence  which 
justified  binding  instructions  for  defendant. 
Brown  v.  Barnes,  151  Pa.  St.  562,  25  Atl. 
Rep.  144. 
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As  a  train  approached  the  station,  the 
station  was  called  and  the  train  stopped. 
Plaintiff,  a  child  of  twelve  years,  and  her 
parents  gathered  up  some  packages  and  rose 
to  their  feet  in  the  passage-way  to  leave  the 
train.  Before  they  got  outside  of  the  car 
the  train  started  sharply,  but  they  passed  to 
the  car-platform.  It  was  dark  and  the  train 
had  already  passed  beyond  the  station  plat- 
form. Plaintiff's  father  took  her  under  his 
arm  and  stepped  off  and  fell,  injuring  her. 
Held,  that  plaintiff  was  chargeable  with 
contributory  negligence  as  matter  of  law. 
Morrison  v.  Erie  R.  Co.,  56  N.  Y.  302,  6 
Am.Ry.  Rep.  166.— APPLYING  Lucas  f.  New 
Bedford  &  T.  R.  Co.,  6  Gray  (Mass.)  64; 
Phillips  V.  Rensselaer  &  S.  R.  Co.,  49  N. 
Y.  177 ;  Nichols  v.  Sixth  Ave.  R.  Co.,  38  N. 
Y.  131.  Distinguishing  Foy  v.  London, 
B.  &  S.  C.  R.  Co.,  18  C.  B.  N.  S.  225  ;  Siner 
V.  Great  Western  R.  Co.,  L.  R.  3  Ex.  150,  4 
Ex.  117 ;  Pennsylvania  R.  Co.  v.  Kilgore,  32 
Pa,  St.  292. 

(2) not  heeding  warnings. — A  train 

not  stopping  at  a  station  a  reasonable  length 
of  time  to  allow  passengers  to  alight,  one 
undertook,  in  spite  of  warnings,  to  get  off 
after  the  train  had  started,  and  was  injured. 
Held,  that  she  was  guilty  of  contributory 
negligence  fatal  to  recovery.  Jewell  v.  Chi- 
cago, St.  P.  &*  M.  R.  Co.,  6  Am.  &^  Eng.  R. 
Cas.  379  54  IVis.  610,  13  A^.  IV.  Rep.  83,  41 
Am.  Rep.  63.— Quoting  Pennsylvania  R. 
Co.  V.  Aspell,  23  Pa.  St.  147 ;  GavettT/.  Man- 
chester &  L.  R.  Co.,  16  Gray  (Mass.)  501 ; 
Hickey  v.  Boston  &  L.  R.  Co.,  14  Allen 
(Mass.)  429.  Reviewing  Secor  t/.  Toledo, 
P.  &  W,  R.  Co.,  10  Fed.  Rep,  15. 

(3) disobeying  notice. — A  notice  was 

posted  in  thecar,which  plaintiff  read,  forbid- 
ding passengers  from  getting  on  or  off  while 
the  cars  were  in  motion.  The  train  stopped 
at  thvi  station  where  she  wished  to  alight ; 
but,  before  she  got  to  the  platform  of  the 
car,  it  started.  She  attempted  to  get  off, 
with  the  assistance  of  B.,  whom  she  re- 
quested to  help  her,  and  was  injured.  Held, 
that  the  injury  sustained  was  either  owing 
to  the  fact  that  it  was  impiurticable  to  de- 
scend from  the  car  wiwh  safety,  in  which  case 
she  was  negligent  in  making  the  attempt, 
or  was  attributable  to  the  negligence  or 
unskilfulness  of  the  one  assisting  her,  for 
which  defendant  was  not  responsible;  that, 
while  it  was  the  duty  of  defendant  to  stop 
for  a  sufficient  length  of  time  to  allow  its 
passengers  to  alight,  yet  the  violation  of 


this  duty  did  not  justify  plaintiff  in  expos- 
ing herself  to  danger  by  getting  off  while 
the  cars  were  in  motion.  Burrows  v.  Erie 
R.  Co.,  6^  N.  K  556;  reversing  ^  T.  &■'  C. 
44. — Following  Morrison  v.  Erie  R.  Co., 
56  N.  Y.  302  ;  Gavett  v.  Manchester  &  L.  R. 
Co.,  16  Gray  (Mass.)  501 ;  Lucas  v.  New 
Bedford  &  T.  R.  Co.,  6  Gray  (Mass.)  64. 
Reviewing  Pennsylvania  R.  Co.  v.  Kilgore, 
32  Pa.  St.  292 ;  Filer  v.  New  York  C.  R.  Co., 
49  N.  Y.  47.— Applied  in  Solomon  %>.  Man- 
hattan R.  Co.,  103  N.  Y.  437,  9  N.  E.  Rep. 
430,  56  Am.  Rep.  843.  Reviewed  in  Solo- 
mon V.  Manhattan  R.  Co.,  3  N.  Y.S.  R.  636. 
(4)  Not  contributory  negligence. — Where  a 
train  starts  before  a  passenger  has  had  a 
reasonable  time  to  alight  therefrom,  it  is  an 
iniplied  invitation  on  the  part  of  those  in 
charge  of  the  train  for  him  to  get  off  after 
it  starts,  and  it  is  not  negligence  per  se  in 
him  to  do  so,  unless  it  is  manifestly  danger- 
ous. Louisville  &•  N.  R.  Co.  v.  Stacker,  86 
Tenn.  343,  6  Am.  St.  Rep.  840,  6  S.  IV.  Rep. 
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Where  a  train  Aas  failed  to  stop  at  its 
station  a  sufficient  length  of  time  to  enable 
passengers  to  alight  with  safety,  and  a  pas- 
senger upon  the  lower  ^rep,  just  about  to 
alight  when  the  train  starts,  jumps  off  the 
train,  within  a  distance  of  less  than  100  feet, 
the  act  of  the  passenger  in  leaving  the  car 
is  not  negligence /<rr  se.  Carr  v.  Eel  River 
&•  E.  R.  Co.,  58  Am.  <S-  Eng.  R.  Cas.  239, 
98  Cai.  366,  33  Pac.  Rep.  213. — Distin- 
guishing Filer  v.  New  York  C.  R.  Co.,  49 
N.  Y.  47.  Quoting  Johnson  v.  West  Ches- 
ter &  P.  R.  Co.,  70  Pa.  St.  357. 

Where  a  female  passenger  sues  for  injuries 
received  by  the  sudden  starting  of  the  train, 
when  she  is  leaving  it,  and  contributory 
negligence  is  relied  on  as  a  defense,  it  is 
proper  to  instruct  the  jury  that  she  was  not 
negligent,  if  she  acted  as  a  prudent  and 
careful  person  would  have  done  under  the 
circumstances.  Murphy  v.  Rome,  IV.  &^  O. 
R.  Co.,  32  N.  V.  S.  R.  381,  10  A^.  V.  Supp. 
354,  56  Hun  645.— Applying  McDonald  v. 
Long  Island  R.  Co.,  27  N.  Y,  S.  R.  481. 
Quoting  Parsons  v.  New  York  C.  &  H.  R. 
R.  Co.,  113  N.  Y.  364,  22  N.  Y.  5.  R.  697. 

A  female  passenger,  accompanied  by 
three  young  children,  on  arriving  at  her 
station  proceeded  to  alight  with  them ; 
two  of  the  children  had  left  the  car,  and 
whilst  plaintiff  was  still  upon  the  train  the 
cars  started,  when  she  sprang  upon  the 
platforrii,  on  which  one  of  the  children  had 
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fallen  prostrate,  and  was  injured.  Held, 
that  tliis  was  not  such  negligence  as  would 
prevent  her  from  recovering.  Pennsylva- 
nia R.  Co.  V.  Kilj^ore,  32  Pa.  St.  292. 
— Applied  in  Filer  v.  New  York  C.  R.  Co., 
49  N.  Y.  47.  Applied  and  distinguished 
IN  Morrison  v.  Erie  R.  Co.,  56  N.  Y.  302. 
Distinguished  i."  Pittsburgh,  C.  &  St.  L. 
R.  Co.  V.  Krouse,  30  Ohio  St.  222.  Quoted 
in  Dawson  v.  Louisville  &  N.  R.  Co.,  (Ky.) 
1 1  Am.  &  Eng.  R.  Cas.  134 ;  Southern  R.  Co. 
V.  Keiidrick,  40  Miss.  374;  Jackson  v.  St. 
Louis,  L  M.  &  S.  R.  Co.,  29  Mo.  App.  495. 
Reviewed  in  Burrows  v.  Erie  R.  Co.,  63 
N.  Y.  556. 

(5)  obeying  directions  of  employe's. — 

Where  a  train  stops  at  the  station  to  which 
a  passenger  is  bound,  but  before  he  is  able 
to  alight  it  is  started  again,  and  he  is  in- 
jured in  attempting  to  get  ofl  under  the 
conductor's  direction,  while  the  train  is 
moving  slowly  and  the  danger  is  not  ap- 
parent, he  is  not  guilty  of  such  contributory 
negligence  as  will  bar  a  recovery  for  the 
injury.  St.  Louis,  I.  M.  &>  S.  R.  Co.  v.  Per- 
son, 30  Am.  &>  Eng.  R.  Cas.  567,  49  Ark.  1S2, 
4  i\  IV.  Rep.  755- 

A  passenger  is  no',  guilty  of  negligence 
per  se  in  alighting  from  a  train  after  it  has 
stopped  and  he  has  been  invited  to  alight, 
and,  while  doing  so,  the  train  is  started ;  and 
especially  when  the  brakeman  or  conductor 
is  standing  upon  the  ground  inviting  and 
assisting  him,  unless  the  speed  of  the  train 
is  such  that  the  danger  is  obvious.  Mc- 
Caslin  v.  Lake  Shore  &•  M.  S.  R.  Co.,  52  Am. 
&^  Eng.  R.  Cas.  zcp,  93  Mich.  553,  53  N. 
IV.  Rep.  724.— Following  Strand  v.  Chi- 
cago &  W,  M.  R.  Co.,  64  Mich.  216. 

(6) passenger  assisting  child. — Where 

a  train  only  stops  at  a  station  one  minute, 
a  female  passenger  who  has  to  assist  a  little 
child  in  alighting  will  not  be  charged  with 
contributory  negligence  because  she  herself 
jumps  from  the  train  after  it  has  started,  and 
is  injured,  where  it  appears  that  there  was 
no  unnecessary  delay  in  her  attempt  to  get 
off  before  the  train  was  in  motion.  Loyd  v. 
Hannibal  &*  St.  J.  R.  Co.,  53  Mo.  509,  12 
Am.  Ry.  Rep.  474.— Applied  in  Jackson  v. 
St.  Louis,  L  M.  &  S.  R.  Co.,  29  Mo.  App. 
495. — See  also  Pennsylvania  R.  Co.  v.  Kil- 
gore,  32  Pa.  St.  292. 

(7) when  train  is  very  slowly  moving.* 

— Where   the   passenger   is   not  allowed  a 

* 
*  See  also  ante,  421. 


reasonable  opportunity  to  alight,  there 
being  a  slight  stoppage  of  the  train,  but  he 
attempts  to  do  so  after  the  train  has  re- 
sumed its  motion,  but  before  the  motion 
has  become  at  all  rapid,  and  the  stepping 
from  the  train  would  not  seem  dangerous 
to  a  man  of  ordinary  prudence  and  judg- 
ment, and  nevertheless  bodily  injury  fol- 
lows, in  such  case  the  passenger  would  be 
entitled  to  recover  for  the  injury.  Illinois 
C.  R.  Co.  V.  Able.  59  ///.  131,  11  Am.  Ry.  Rep. 
154.— Approved  in  Nelson  v.  Atlantic  &  P. 
R.  Co.,  68  Mo.  593.  Distinguished  in  Den- 
ver, S.  P.  &  P.  R.  Co.  V.  Pickard,  18  Am.  & 
Eng.  R.  Cas.  284,  8  Colo.  163.  Followed 
IN  Illinois  C.  R.  Co.  v.  Chambers,  71  111. 
519. 

Where  a  passenger's  destination  is  a  regu- 
lar station,  and  in  addition  the  conductor 
has  promised  to  stop  the  train,  it  is  not 
negligence /^r  j^  to  step  from  the  train  to 
the  platform  when  the  train  has  come 
almost  to  a  full  stop,  it  being  described  as 
"a  slight,  gentle,  creeping  movement." 
Nance  v.  Carolina  C.  R.  Co.,  94  A''.  Car.  619. 

(8)  Question  for  jury  .* — Where  a  passen- 
ger has  partly  descended  the  steps  of  a  car 
when  the  train  starts,  it  cannot  be  said,  as  a 
matter  of  law,  that  he  is  guilty  of  negli- 
gence if  he  proceeds  to  alight,  but  it  is  a 
question  for  the  jury  under  all  the  facts 
Nichols  v.  Dubuque  &•  D.  R.  Co.,  27  Am.  &> 
Eng.  R.  Cas.  183,  68  Iowa  732,  28  A'.  J  I'. 
Rep.  44. — Referred  to  in  Raben  7'.  Cen- 
tral Iowa  R.  Co.,  74  Iowa  732,  34  N.  W. 
Rep.  621. 

As  a  train  reached  the  plaintiff's  destina- 
tion the  conductor  called  the  name  of  the 
station,  the  train  stopped,  and  several  pas- 
sengers got  out  at  once,  without  unusual 
delay.  One  of  them,  plaintiff,  followed 
close  after  the  person  ahead  of  her.  The 
train  was  in  motion  as  she  alighted  and 
threw  her  down,  injuring  her  spine.  She 
testified  that  she  looked  when  she  was  step- 
ping off,  but  that  it  was  so  dark  that  she 
could  not  sec  the  platform;  that  she  did 
not  look  to  see  if  the  train  was  moving,  be- 
cause she  felt  sure  it  was  still ;  but  there 
was  other  evidence  showing  that  there  was 
no  object  which  any  one  could  see  from 
which  it  could  be  found  out  whether  the 
train  was  moving  -r  not.  Held,  that  the 
question  of  whether  she  was  negligent  or 
not  was   properly  submitted  to  the  jury. 

*  See  also  ante,  420. 
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Brooks  V.  Boston  &*  M.  R.  Co.,  i6  Am.  &' 
Eng.  R.  Cas.  345,  135  Mass.  21.— Distin- 
guishing Gavett  V.  Manchester  &  L.  R. 
Co.,  16  Gray  (Mass.)  501 ;  Harvey  v.  Eastern 
R.  Co.,  116  Mass.  269. 

Where  insufficient  time  is  allowed  a  pas- 
senger for  safe  and  convenient  egress  from 
the  cars,  and  before  he  attempts  to  alight 
the  train  is  started,  ami  !ie  then  jumps 
from  the  train  while  its  motion  is  so  slight 
as  to  be  almost  imperceptible,  and  is  in- 
jured, it  is  for  the  jury  to  determine,  from 
the  age  and  physical  condition  of  the  pas- 
senger, whether  he  is  guilty  of  contributory 
negligence.  Straits  v.  A'a/isas  City,  St.  J.  &• 
C.  n.  R.  Co.,  6  Am.  &-  Eng.  R.  Cas.  384,  75 
Mo.  185, — Applied  in  Jackson  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.,  29  Mo.  A  pp.  495.  Fol- 
lowed IN  Waller  v.  Hannibal  &  St.  J.  R. 
Co.,  83  Mo.  608.  Quoted  in  Clotworthy 
V.  Hannibal  «&  St.  J.  R.  Co.,  21  Am.  &  Eng. 
R.  Cas.  371,  80  Mo.  220;  Murphy  v.  St. 
Louis,   \.   M.    &  S.    R.   Co.,  43  Mo.  App. 

342. 

Where  a  passenger  leaving  a  train  at 
his  destination  crowds  through  out-bound 
passengers  who  have  been  admitted  to 
the  platform  and  door  of  the  car,  and, 
finding  upon  reaching  the  steps  that 
the  train  has  started,  jumps  of!  the  steps 
and  is  injured,  it  is  for  the  jury  to  say 
whether  the  company  was  guilty  of  neg- 
ligence in  admitting  the  passengers  or  start- 
ing the  train,  and  wiiether  the  plaintiff  was 
guilty  of  contributory  negligence  in  jump- 
ing from  the  steps.  Pennsylvania  R.  Co.  v. 
Peters,  30  Am.  &*  Eng.  R.  Cas.  607,  116  Pa. 
St.  206,  8  Cent.  Rep.  408,  9  At/.  Rep.  317,  19 
VV.  N.  C.  418.— Distinguished  i;.  Ellinger 
V.  Philadelphia,  W.  &  B.  R.  Co.,  153  Pa. 
St.  213. 

The  act  of  a  passenger  in  jumping  from  a 
moving  train  is  not  negligence /^r  se,  but  it 
is  for  the  jury  to  say,  under  all  the  circum- 
stances of  the  case,  wiiether  the  act  of 
jumping  was  justifiable  or  not;  and  if  the 
passenger  jumped  when  carried  less  than 
one  hundred  feet  beyond  the  station,  after 
an  attempt  to  alight  at  the  station,  where 
there  was  not  sufficient  time  allowed  to 
alight  with  safety,  and  there  is  no  evidence 
as  to  the  speed  of  the  train  at  the  time  of 
jumping,  it  is  proper  to  instruct  the  jury 
that  if  they  find  that  the  train  did  not  stop 
a  reasonable  K-^^th  of  time  to  allow  the 
plaintif!  to  get  off,  and  that  she  jumped 
a  D.  R.  D.— 31. 


therefrom  while  the  train  was  in  motion, 
and  under  such  circumstances  that  an  ordi- 
narily cautious,  careful,  and  prudent  person 
would  not  have  apprehended  danger  there- 
from, she  was  entitled  to  recover;  and  if 
they  found  that  '.iie  jumping  was  under  cir- 
cumstances where  such  a  person  would  have 
apprehended  danger,  it  was  an  act  of  care- 
lessness which  would  relieve  the  defendant 
from  responsibility  and  entitle  it  to  a  ver- 
dict. Carr  v.  Eel  River  &*  E.  R.  Co.,  98 
Cal.  366,  33  Pac.  Rep.  213.— Disapprov- 
ing Jewell  V.  Chicago,  St.  P.  &  M.  R.  Co., 
54  Wis.  610,  41  Am.  Rep.  63.  Reviewing 
Filer  z/.  New  York  C.  R.  Co.,  49  N.  Y.  47,  10 
Am.  Rep.  327 ;  Johnson  v.  West  Chester  & 
P.  R.  Co.,  70  Pa.  St.  357  ;  Louisville  &  N.  R. 
Co.  V.  Crunk,  119  Ind.  542,  12  Am.  St.  Rep. 

443- 

When  the  train  upon  which  the  plaintiff 
was  a  passenger  had  stopped  at  the  point  of 
his  destination,  he  arose  from  his  seat  and 
started  to  leave  the  train.  When  he  got  off 
the  cars  were  moving,  which  caused  him  to 
fall  and  receive  the  injury  of  which  he  com- 
plains. Other  passengers  had  'pft  the  cars 
in  safety  ahead  of  him.  There  was  a  con- 
flict of  testimony  as  to  how  fast  the  cars 
were  moving.  Upon  the  plaintiff's  showing 
the  court  refused  to  allow  him  to  recover, 
because  he  was  held  to  have  been  con- 
tributing by  negligence  to  the  injury.  Held: 
(i)  that  the  rule  of  prudence  binding  upon 
the  plaintiff  must  be  that  which,  under  just 
such  circumstances,  would  restrain  all  men 
of  ordinary  prudence,  and  if  the  mind  of  an 
ordinarily  prudent  man  would  have  been 
impressed  with  a  belief  of  danger,  the  plain- 
tiff had  no  right  to  incur  the  risk  ;  but  if 
the  danger  was  not  apparent,  he  was  not 
negligent  in  acting  on  that  assumption ;  (2) 
that  the  fact  of  the  cars  beginning  to  move 
before  the  plaintiff  had  time  to  alight  was  a 
circumstance  which  would  tend  to  disturb 
and  hurry  him ;  and  although  the  motion  of 
the  train  may  have  been  such  as  to  indicate 
danger,  yet  he  might  reasonably  assume  it 
to  be  safe,  unless  his  senses  told  him  plainly 
to  the  contrary ;  and  under  the  circum- 
stances the  question  of  contributory  negli- 
gence should  have  been  submitted  to  the 
jury.  Strand  v.  Chicago  &*  IV.  M.  R,  Co., 
28  Am.  &■*  Eng.  R.  Cas.  213,  64  Mic/i.  216,  31 
A'^.  IV.  Rep.  184.— Followed  in  McCaslin 
V.  Lake  Shore  &  M.  S.  R.  Co.,  93  Mich. 
553- 
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420.  At  the  coniniaiid  or  luvitatiou 
of  einployes,  generally.* — Ordinarily 
it  is  negligence  to  attempt  to  alight 
from  a  moving  train  ;  but  where  the 
cars  are  provided  writh  gates  to  prevent  pas- 
sengers from  getting  on  or  off  at  improper 
times,  throwing  the  gates  open  is  an  invita- 
tion to  alight  and  an  assurance  of  safety, 
and  leaves  the  passenger's  act  in  getting  off 
only  for  the  consideration  of  the  jury. 
Qiitn  V.  Manhattan  R.  Co.,  7  X.  V.  S.  A\ 
252. 

It  is  not  negligence  per  se  for  a  passen- 
ger to  get  off  a  car  that  is  moving  slowly, 
in  response  to  an  invitation  by  a  person  in 
charge  of  the  train.  But  if  the  train  is  mov- 
ing so  rapidly  as  to  render  it  clearly  danger- 
ous to  attempt  to  get  off,  the  passenger  who 
does  get  off  is  negligent.  Delaware  (S^  H. 
Canal  Co.  v.  Webster,  27  Am.  &^  Eng.  K.  Cas. 
160,6  Atl.  Rep.  841.— Reviewing  McGlin- 
tock  V.  Railroad  Co.,  42  Leg.  Int.  (Pa.)  82; 
Johnson  v.  West  Chester  &  P.  R.  Co.,  70 
Pa.  St.  357. 

Where  the  risk  or  danger  of  alighting 
from  a  moving  train  is  not  apparent  to  a 
passenger,  and  he  is  urged  to  take  the  haz- 
ard by  the  company's  employes,  whose  duty 
it  is  to  know  the  danger,  and  he  does  so,  he 
is  not  chargeable  with  negligence.  When 
the  danger  is  obvious,  but  slight,  he  has  the 
right  to  rely  upon  the  judgment  of  the  con- 
ductor, whose  duty  and  experience  he  may 
presume  gives  him  a  superior  knowledge  in 
such  matters.  St.  Louis,  I.  M.  &>  S.  R.  Co. 
v.  Rosenberry,  45  Ark.  256. — QUOTING  Lam- 
beth V.  North  Carolina  R.  Co.,  66  N.  Car. 
494;  Pennsylvania  R.  Co.  v.  Aspell,  23  Pa. 
St.  147 ;  Pittsburgh.  C  &  St.  L.  R.  Co.  v. 
Krouse,  30  Ohio  St.  222 ;  Filer  v.  New  York 
C.  R.  Co.,  49  N.  Y.  47. 

A  passenger  who  alights  from  a  slowly 
moving  train  at  the  instance  or  direction  of 
the  conductor  or  other  agent  in  manage- 
ment of  the  train,  on  whose  opinion  or 
judgment  in  the  matter  he  has  the  right  to 
rely,  and  when  the  risk  or  danger  is  not  ap- 
parent, is  not  chargeable  with  negligence. 
St.  Louis,  I.  M.  &-  S.  R.  Co.  v.  Cantrell,  8 
Am.  6f  Eng.  R.  Cas.  198,  37  Ark.  519,  40 
Am.  Rep.  105. — Quoted  in  Galveston,  H. 
&  S.  A.  R.  Co.  V.  Smith,  59  Tex.  406. 

•See  also  ante,  355,  370,  407  ;  post, 
470. 

Contributory  negligence  of  passenger  in  jump- 
ing from  moving  train  by  order  of  train- hands, 
see  58  Am.  &  Eng.  R.  Cas.  375,  abstr. 


If  a  person  who  accompanies  a  passenger 
to  a  train  voluntarily  jumps  therefrom  after 
it  is  started  and  before  an  opportunity  has 
been  offered  him  to  get  off,  he  is  guilty  of 
negligence  ;  but  if  he  jumps  off  in  obedience 
to  an  order  from  the  person  in  charge  of  the 
car,  under  circumstances  which  warrant 
him  in  believing  that  he  was  required  by 
such  person  to  jump,  it  is  a  question  of  fact 
whether  or  not  under  all  the  circumstances 
he  was  guilty  of  negligence  in  obeying  the 
order.  Galloway  v.  Chicago,  R.  I.  &•  P.  R. 
Co.,  (Iowa)  58  Am.  &>  Eng.  R.  Cas.  245,  54 
N.  IV.  Rep.^\7. 

430.  At  the  coininaiitl  of  the  brake- 
man.'*' — In  an  action  for  injuries  plaintiff 
testified  that  she  took  passage  on  defend- 
ant's road  from  Rochester  to  Fort  Plain ; 
as  the  train  approached  the  latter  station 
she  passed  out,  with  others,  upon  the  plat- 
form ;  the  train  was  moving  slowly ;  a  pas- 
senger who  preceded  her  sJtepped  off  the 
car,  and  the  brakeman  said  to  her,  "  You 
had  better  step  off,  as  we  are  not  going  to 
halt  any  longer;"  she  thereupon  stepped 
down  to  the  lower  step,  and  as  she  attempted 
to  step  down  upon  the  ground  the  cars  gave 
a  sudden  jerk,  which  threw  her  down  ;  her 
clothing  caught,  she  was  dragged  upon  the 
ground,  and  injured ;  that  the  person  she 
called  the  brakeman  had  stood  upon  the 
platform,  had  opened  the  door  and  called 
the  stations,  and  called  the  Fort  Plain  sta- 
tion, and  when  he  gave  the  direction  to  her 
stood  on  the  platform  with  his  hand  on  the 
brakes.  She  could  not  recognize  the  man, 
and  the  brakeman  on  the  train  denied  the 
plaintiff's  statements.  Held,  that  the  evi- 
dence was  sufficient  to  authorize  the  sub- 
mission of  the  questions  of  negligence  and 
contributory  negligence  to  the  jury,  and  to 
sustain  a  verdict  for  plaintiff.  Filer  v.  New 
York  C.  R.  Co.,  68  N.  V.  124. 

One  who,  acting  under  the  advice  and 
orders  of  a  brakeman,  jumps  off  a  moving 
train  and  is  injured,  is  not  guilty  of  a  misde- 
meanor under  McClain's  Code,  section  5203, 
and  can  recover  for  the  injuries  received. 
Galloway  v.  Chicago,  R.  /.  &*  P.  R,  Co., 
{Iowa)  58  Am.  &*  Eng.  R.  Cas.  245,  54  JV. 
IV.  Rep.  447. 

For  such  section,  providing  that  persons 
getting  off  a  moving  train  without  the  con- 
sent of  the  persons  in  charge  shall  be  guilty 

*  Advice  by  conductor  or  brakeman  to  pas- 
sengers to  alight  from  moving  train,  see  note,  31 
Am.  &  Eng.  R.  Cas.  409. 
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of  a  misdemeanor,  does  not  apply  to  a 
person  who  jumps  from  a  train  on  the 
advice  of  a  brakcman  and  without  ob- 
jection on  his  part.  Galloway  v.  Chicago, 
R.  I.  <S-  P.  R.  Co.,  {Iowa)  58  Am.  &•' Eng. 
R.  Cas.  245,  54  N.  IV.  Rep.  447.— Review- 
ing Raben  v.  Central  Iowa  R.  Co.,  31  Am. 
&  Eng.  R.  Cas.  45,  74  Iowa  733. 

And  it  is  proper  to  submit  to  the  jury  the 
question  as  to  whether  or  not  the  brakeman 
was  a  person  in  charge  of  tlie  car  within 
the  meaning  of  the  section.  Galloway  v. 
Chicago,  R.  I.  &>  P.  R.  Co.,  (loiua)  58  Am. 
&•  Eng.  R.  Cas.  245,  54  N.   IV.  Rep.  447. 

431.  At  the  coiuinand  of  the  con- 
ductor.*—(i)  Rule  s/a/ed.— It  is  not  suffi- 
cient to  charge  the  company  with  liability 
that  the  conductor  advised  the  passenger 
that  he  could  safely  jump  from  the  train, 
and  he  did  so  while  the  train  was  in  motion, 
to  avoid  being  carried  beyond  the  station 
at  which  he  desired  to  stop.  Jeffersonville 
R.  Co.  V.  S7aifl,  26  Ind.  459. 

As  to  whether  there  could  be  a  recovery 
if  it  appeared  that  the  passenger  left  the 
train  in  pursuance  of  the  direction  or  com- 
mand of  the  conductor,  see  Jeffersonville 
R.  Co.  V.  Swift,  26  Ind.  459. 

When  a  passenger  upon  a  train,  approach- 
ing the  place  at  which  he  expects  to  get  off, 
jumps  while  it  is  in  motion,  his  right  to  re- 
cover for  injuries  received  depends  upon 
whether  the  danger  was  so  obvious  that  a 
prudent  man  would  not  encounter  it,  though 
he  is  required  and  directed  to  jump  by  the 
conductor.  Whitlock  v.  Comer,  57  Fed. 
Rep.  565. 

Under  the  declaration  and  the  evidence 
this  case  should  have  turned,  as  to  the  ques- 
tion of  the  defendant's  liability,  upon 
whether  the  conductor  ordered  the  plain- 
tiff's daughter  to  jump  from  the  train  while 
in  motion  ;  and,  if  so,  whether  the  daughter 
was  free  from  plain  and  manifest  fault  in 
obeying  the  order.  If  the  order  was  not 
given,  or  if  it  should  have  been  disobeyed 
on  account  of  the  obvious  danger  of  com- 
plying with  it,  there  could  be  no  recovery ; 
otherwise  there  could  be  a  recovery,  meas- 
ured by  the  loss  of  services,  reduced  to  their 


*  Injury  to  passenger  leaving  moving  train  by 
conductor's  orders,  see  41  Am.  &  Eng.  R.  Cas. 
171,  abstr.;  or  acting  on  advice  of  conductor,  see 
note,  [j6  Am.  Rep.  843. 

Injuries  to  passengers  alighting  from  moving 
train  against  advice  of  the  conductor,  see  31  Am. 
A  Eng.  R.  Cas.  53,  abstr. 


present  net  value,  from  the  time  of  the  in- 
jury up  to  the  time  when  the  daughter 
would  attain  her  majority,  to  which  should 
be  added  any  expense  to  the  plaintiff  occa- 
sioned by  the  injury.  As  the  daughter  was 
about  17  years  of  age  she  should  not  be 
treated,  with  respect  to  her  duty  to  care  for 
her  own  safety,  as  a  child  of  "  tender  years," 
but  should  be  treated  as  a  person  who  is 
presumptively  chargeable  with  the  exercise 
of  the  ordinary  discretion  possessed  by 
young  persons  of  her  class  and  condition. 
East  Tenn.,  V.  <Sr*  G.  R.  Co.  v.  Hughes, 
(Ga.)  58  Am.  &*  Eng.  R.  Cas.  273,  17  S.  E. 
Rep.  949. 

(2)  When  contributory  negligence. — Where 
an  adult  passenger  leaves  a  moving  train 
under  tlie  advice  or  direction  of  the  conduc- 
tor in  charge  of  the  train,  and,  in  leaving 
the  train,  receives  personal  injuries,  such 
advice  or  direction,  though  plain  and  un- 
ambiguous, cannot  be  held  to  excuse  an  act 
of  negligence,  on  the  part  of  the  passenger, 
which  is  so  opposed  to  common  prudence 
as  to  make  it  an  obvious  act  of  reckless- 
ness or  folly.  South  &*  N.  Ala.  R.  Co.  v. 
Schaufler,  21  Am.  &•  Eng.  R.  Cas.  405,  75 
Ala.  136. 

Plaintiff  got  on  a  freight  train  as  a  pas- 
senger to  ride  to  ,a  station  where  the  train 
did  not  stop.  The  conductor  made  no 
thi'eats  to  put  him  off,  but  was  angry  and 
abusive,  and  ordered  him  to  jump  off  when 
the  train  reached  the  station.  Plaintiff  was 
injured  by  jumping  while  the  train  was  run- 
ning some  10  to  12  miles  per  hour.  Held, 
such  contributory  negligence  as  to  defeat  a 
recovery.  St.  Louis,  I.  M.  &>  S.  R.  Co.  v. 
Rosenberry,  45  Ark.  256. 

A  passenger  got  on  a  train  that  did  not 
stop  at  a  station  that  his  ticket  called  for. 
Upon  the  conductor  discovering  this  fact  he 
used  violent  language  and  told  the  passen- 
ger that  he  must  prepare  to  get  off  anyhow. 
When  nearing  the  station,  with  the  train 
running  10  or  12  miles  an  hour,  the  pas- 
senger, without  reason  to  believe  that  he 
would  have  suffered  bodily  harm  had  he  re- 
mained on  the  train,  or  that  he  would  have 
been  ejected  by  force  while  the  train  was  in 
rapid  motion,  jumped  from  the  train  and 
was  injured.  Held,  that  the  company  was 
not  liable  for  the  injuries  received  by  plain- 
tiff in  jumping  from  the  train,  though  it 
might  be  liable,  in  a  proper  case,  for  dam- 
ages on  account  of  the  bad  treatment  at  the 
hands  of  the  conductor  while  on  the  train. 


4S4 


CARRIAGE   OF   PASSENGERS,  431. 


Pill 


!^l 


' 


S/.  Louis,  I.  M.  &*  S.  R,  Co.  v.  Rosenbcrry, 
{Ark.)  II  5.  W.  Rep.  "12;  affinning  45 
Ark.  256. 

After  a  train  had  started  from  an  inter- 
mediate station  plaintiff  decided  to  get  off 
there,  and  so  informed  the  conductor,  who 
replied,  "Jump  off  quick,  if  you  are  going 
to."  The  evidence  showed  that  it  was  very 
dark  and  that  the  train  had  acquired  a 
speed  of  some  12  miles  an  hour.  In  jump- 
ing he  fell  into  a  culvert  and  was  injured. 
Held,  that  the  words  of  the  conductor  were 
not  a  requirement  to  leave  the  train  at  that 
time,  so  as  to  relieve  plaintiff  of  contribu- 
tory negligence.  Vimont  v.  Chicago  &*  N, 
IV.  R.  Co.,  28  Am.  (S--  Eng.  R.  Cas.  210,  71 
Iowa  58,  32  N.  W.  Rep.  100.— Referred 
TO  IN  Raben  v.  Central  Iowa  R.  Co.,  74 
Iowa  732,  34  N.  W.  Rep.  621. 

Plaintifl,  a  passenger,  requested  the  con- 
ductor to  stop  the  train  at  a  crossing  short 
of  his  destination  and  let  him  off,  which 
the  conductor  declined  to  do,  but  told 
him  he  would  slacken  the  speed  and  he 
could  jump  off.  The  traiti  passed  the  cross- 
ing at  night,  and  at  a  speed  of  from  6  to  12 
miles  an  hour,  and  plaintiff  was  injured  in 
jumping,  as  the  conductor  directed  him  to 
do.  Plaintiff  was  shown  to  be  a  man  of  in- 
telligence, and  admitted  that  he  knew  that 
an  attempt  to  get  off  in  that  way  was  dan- 
gerous. Held,  that  a  peremptory  instruc- 
tion to  find  for  the  defendant  was  correct. 
Bardivell  v.  Mobile  <3-  O.  R.  Co.,  63  Miss.  574. 
— Followed  in  McMurtry?/.  Louisville,  N. 
O.  &  T.  R.  Co.,  67  Miss.  601,  7  So.  Rep. 
401. 

(3) and  when  not.— One  who  receives 

injury  in  jumping  from  a  moving  train,  and 
who  jumps  therefrom  because  ordered  or 
directed  so  to  do  by  a  conductor  who  is 
ejecting  him,  cannot  be  charged  with  con- 
tributory negligence.  International  (S-  G. 
N.  R.  Co.  v.Hassell,  21  Am.  &^  Eng.  R.  Cas. 
315,  62  Tex.  256. 

In  an  action  for  personal  injuries,  alleged 
to  have  been  wilfully  caused  in  compelling 
plaintiff,  a  woman,  to  leave  the  car  while 
the  train  was  in  motion,  a  recovery  cannot 
be  had  on  proof  of  simple  negligence 
merely,  as  by  the  failure  to  stop  at  her  des- 
tination, or  where  it  appears  that  she  left 
the  car  voluntarily  on  the  invitation  and 
pacific  insistence  of  the  conductor ;  but  if 
she  left  under  protest  and  in  obedience  to 
his  orders,  it  is  not  necessary  to  prove  that 
she  was  forcibly  ejected  or  compelled   to 


leave  by  threats  or  hostile  demonstrations 
on  his  part.  Highland  Ave.  &^  B.  R.  Co. 
V.  Winn,  93  Ala.  306,  9  So.  Rep.  509. — Ad- 
hering TO  Louisville  &  N.  R.  Co.  v.  John- 
ston, 79  Ala.  436;  Birmingham  Mineral  R. 
Co.  V.  Jacobs,  92  Ala.  187.  Quoting  South 
&  N.  Ala.  R.  Co.  7/.  Schaufler,  75  Ala.  136. 

When  a  company  bound  to  stop  its  train 
to  let  off  a  passenger  only  slackens  its 
speed,  and  the  conductor  tells  the  passen- 
ger to  jump,  and  he  does  so  and  is  injured, 
the  latter  is  not  guilty  of  contributory  neg- 
ligence in  using  the  only  means  to  get  off 
the  company  affords  him.  Georgia  R.  &^B. 
Co.  V.  McC'urdy,  45  Ga.  288. 

Plaintiff,  who  was  a  large  wonan  and 
five  months  pregnant,  was  witli  her  wo  chil- 
dren, aged  two  and  five  years  respectively, 
a  passenger  on  defendant's  road.  On  arriv- 
ing at  her  destination,  which  was  a  regular 
stopping  place  and  had  a  platform  for  the 
use  of  passengers,  the  train  only  slackened, 
and  the  conductor  told  her  to  "get  off." 
She  asked  how  ;  he  replied  "  Jump,"  and  she 
did  jump,  with  the  youngest  child  in  her 
arms.  Held,  that  she  was  not  guilty  of  con- 
tributory negligence,  and  was  entitled  to 
recover.  Baltimore  &*  O.  R.  Co.  v.  Leapley, 
27  Am.  iS«»  Eng.  R.  Cas.  167,  65  Md.  571,  4 
Atl.  Rep.  891. 

Unless  a  train  is  moving  very  slowly,  and 
the  circumstances  are  especially  favorable, 
it  \%  prima-facie  negligence  for  a  passenger 
to  attempt  to  alight  or  jump  from  it  when 
moving.  The  circumstances  may  he.''  r. 
be  such  as  to  render  the  question  ;•  .■  - 
one  for  the  jury.  He  may  bejusti,;,.!  n 
any  particular  case,  in  relying  upr,!i 
superior  knowledge  of  the  conductor  it  ^.o 
the  speed  and  movements  of  the  train,  and 
other  circumstances,  and  in  following  his 
directions,  particularly  when  notified  to  act 
promptly  to  prevent  being  carried  beyond  a 
station.  Jones  v.  Chicago,  M.  &>  St.  P.  R. 
Co.,  41  Atn-S^  Eng.  R.  Cas.  169,  42  Minn, 
183,  43  N.  IV.  Rep.  II 14. 

It  is  not  negligence /^r  se  for  the  passen- 
ger to  leave  the  train  while  in  motion  ;  if 
he  is  told  by  the  conductor  to  get  off,  or 
given  by  him  to  understand  that  he  can  do 
so  in  safety,  and  the  surrounding  circum- 
stances are  such  as  to  give  him  reason  to 
believe  he  may,  he  is  justified  in  making 
the  attempt.  Bucher  v.  New  York  C.  <S- 
H.  R.  R.  Co.,  21  Am.  &*  Eng.  R.  Cas.  361, 98 
N.  V.  128.— Quoted  in  Weiler  v.  Manhat- 
tan R.  Co.,  6  N.  Y.  Supp.  320. 
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If  a  conductor  orders  a  person  to  get  off 
a  train  while  running  at  a  speed  which 
would  be  dangerous  for  him  in  getting  off, 
refuses  to  stop  the  train  to  allow  him  to  get 
ofT,  and  in  violent  and  insulting  language 
threatens  to  eject  the  person  from  the  train 
by  force  if  such  order  is  not  obeyed,  and 
has  force  at  his  command  to  execute  such 
threat,  and  the  person  jumps  from  the  train 
to  avoid  ejection  by  force,  there  is  suffi- 
cient compulsion  or  show  of  force  to  excuse 
the  person  from  the  charge  of  contributory 
negligence  in  so  jumping  from  the  train. 
BoiTgess  V.  Chesapeake  &"  O.  A'.  Co.,  37  IV. 
Va.  297,  16  S.  E.  Rep.  525.— Quoting 
Kline  v.  Central  Pac.  R.  Co.,  37  CaJ.  400. 

432.  At  the  advice  of  other  pas- 
sengers.— The  presence  of  the  conductor 
and  his  silence  on  hearing  another  passen- 
ger tell  the  plaintiff  that  the  car  was  not 
going  to  stop  and  he  had  better  get  off,  will 
not  justify  him  in  jumping  from  the  car 
and  causing  his  own  injury.  Master  son  v. 
Macon  City  &*  S.  St.  Ji.  Co.,  88  Ga.  436,  14 
S.  E.  Rep.  591. 

Plaintiff,  in  getting  off  one  of  defendant's 
cars  while  in  motion,  received  an  injury. 
It  appeared  that  she  was  directed  to  get 
off  when  she  did,  but  the  evidence  was  con- 
flicting as  to  whether  the  direction  was 
given  by  a  brakeman  or  by  a  person  not 
connected  with  the  running  of  the  train. 
The  court  charged,  in  substance,  that  it 
was  immaterial  who  gave  the  direction  ;  it 
was  for  the  jury  to  say  whether  it  was  pru- 
dent for  her,  acting  under  the  advice  so 
given  by  anybody  to  alight  from  the  train. 
Held,  error ;  that  if  directed  by  a  brake- 
man  or  employe,  the  plaintifl  had  a  right  to 
assume  that  she  could  get  ofl  with  safety, 
although  the  train  was  in  motion  ;  but  not 
so  if  the  direction  was  given  by  another 
passenger,  as  she  could  have  no  reason  to 
suppose  the  latter  knew  more  about  the 
safety  of  the  act  than  herself.  Filer  v. 
New  York  C.  R.  Co.,  59  N.  V.  351,  7  Am. 
Ry.  Rep.  1 11.— Referring  to  Filer  w.  New 
York  C.  R.  Co.,  49  N.  Y.  42. — Distin- 
guished IN  Pittsburgh,  C.  &  St.  L.  R,  Co.  v. 
Krouse,  30  Ohio  St.  222.  Quoted  in  Weiler 
V.  Manhattan  R.  Co.,  53  Hun  (N.  Y.)  372,  25 
N.  Y.  S.  R.  543,  6  N.  Y.  Supp.  320. 

A  boy  of  eleven  years  of  age  got  on  a 
freight  train  as  a  passenger,  and  told  the 
conductor,  on  paying  his  fare,  where  he 
wanted  to  get  off.  It  was  the  habit  of  the 
train  to  run  past  the  station  and  then  back 


to  the  platform,  to  allow  passengers  to  get 
off ;  but  the  boy  was  not  informed  of  this, 
and  as  the  train  first  slowly  passed  the  plat- 
form another  passenger  told  the  boy  he 
guessed  the  train  would  not  stop,  and  in  at- 
tempting to  leave  the  boy  fell  and  was 
injured.  Held,  that  it  was  negligence  not 
to  inform  the  boy  that  the  train  would  back 
to  the  platform,  and  let  him  off,  and  that  the 
jury  were  justified  in  finding  him  not  guilty 
of  contributory  negligence.  Hemmingiuay 
V.  Chicago,  M.  &•  St.  P.  R.  Co.,  33  Am.  &' 
Eng.  R.  Cas,  511,  72  Wis.  42,  7  Am.  St. 
Rep.  823,  37  N.  IV.  Rep.  804. 
.  433.  Failing:  to  heed  warning.*— 
The  evidence  in  the  case  disclosing  that  the 
plaintiff  leaped  from  the  cars  merely  to 
prevent  being  carried  on,  and  that  she  was 
at  the  time  warned  that  it  was  dangerous, 
and  so  thought  herself— //t'A/,  that  she 
could  not  recover,  she  having  contributed 
to  the  injury  by  her  negligence.  Evansville 
&^  C.  R.  Co.  V.  Duncan,  28  Ind.  441. 

A  passenger  who,  without  necessity,  at- 
tempts to  alight  from  a  moving  train,  in  the 
face  of  a  warning  from  a  fellow-passenger 
not  to  do  so,  is  guilty  of  contributory  negli- 
gence, and  cannot  recover  for  an  injury  re- 
ceived in  such  attempt.  Kilpatrick  v.  Penn- 
sylvania R.  Co.,  140  Pa.  St.  502,  21  Atl. 
Rep.  408. 

It  is  not  error,  in  an  action  for  an  injury 
received  in  alighting  from  a  train,  to  charge 
that,  if  the  train  was  in  motion  and  the 
plaintiff  was  informed  of  that  fact  by  a  fel- 
low-passenger, and  warned  not  to  alight,  it 
was  his  duty  to  heed  the  warning.  Kilpat- 
rick V.  Pennsylvania  R.  Co.,  140  Pa.  St.  502, 
21  Atl.  Rep.  408. 

Where  plaintiff  jumped  off  the  car  when 
in  motion,  though  warned  not  to  do  so,  he 
could  not  recover  for  injury,  though  negli- 
gently carried  beyond  a  station  where  he 
intended  to  stop.  Pennsylvania  R.  Co.  v. 
Aspell,  23  Pa.Sf.  147. — Approved  in  Nelson 
V.  Atlantic  &  P.  R.  Co.,  68  Mo.  593.  Not 
FOLLOWED  IN  Murphy  V.  St.  Louis,  I.  M.  & 
S.  R.  Co.,  43  Mo.  App.  342.  Quoted  in 
Norfolk  &  W.  R.  Co.  v.  Prinnell,  (Va.)  30 
Am.  &  Eng.  R.  Cas.  574,  3  S.  E.  Rep.  95 ; 
Central  R.  &  B.  Co.  7>.  Letcher.  12  Am.  & 
Eng.  R.  Cas.  115,  69  Ala.  106;  Jewell  v. 
Chicago,  St.  P.  &  M.  R.  Co.,  6  Am.  &  Eng. 
R.  Cas.  379,  54  Wis.  610,  41  Am.  Rep.  63. 

*  See  also  ante,  372,  382,  394,  428  (2); 
post,  473. 
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Reviewed  in  Wyatt  v.  Citizens'  R.  Co.,  55 
Mo.  485 ;  Hagan  v.  Philadelphia  &  G.  F.  R. 
Co.,  15  Phila.  (Pa.)  278. 

434.  lutuxiented    nnsseiiRcr.*— In 

an  action  to  recover  damages  sustained  by 
the  plaintiff  while  getting  off  defendant's 
train  by  the  sudden  starting  u.  of  the 
train,  where  it  appeared  that  he  had  been 
drinking  whiskey — AM,  that  it  was  the 
duty  of  the  court,  upon  the  request  of  the 
defendant,  to  instruct  the  jury  that,  if  the 
jury  should  find  that  plaintiff  was  at  all 
under  the  influence  of  liquor,  and  that  that 
fact  contributed  to  produce  the  Injury,  he 
could   not  recover.    Strand  v.  Chicago  <S«» 

IV.  M.  R.  Co.,2,\  Am.  <S-  Eng.  A\  Cas.  54, 
67  Ahc/i.  380,  1 1  IVdsi.  Rep.  53S,  34  N.  W. 
Rep.  712. 

435.  Ill  great  emergency  or  iiu- 
iniiieiit  peril,  generally.!— Where,  by 
the  gross  negligence  of  a  company,  a  person 
is  placed  in  such  a  perilous  position  that  he 
jumps  from  a  train  as  a  reasonab'.:  measure 
of  safety,  the  company  will  be  liable  for  the 
injury,  though  he  would  not  have  been  in- 
jured had  he  remained.  South  Western  R, 
Co.  V.  Patelk,  24  Ga.  356.— Distinguishing 
Collins  V.  Albany  &  S.  R.  Co.,  12  Barb.  (N. 
Y.)  492.  Quoting  Stokes  v.  Saltonstall,  13 
Pet.  (U.  S.)  181. 

A  company  is  not  liable  to  a  person, 
whether  passenger  or  trespasser,  who  iji  a 
state  of  panic  or  fear  jumps  out  of  a  train  in 
motion  and  is  injured  thereby,  in  the  ab- 
sence of  proof  that  such  panic  or  fear  was 
caused  or  inspired  by  word  or  act  of  an 
agent  or  employe  of  the  company.    Reary 

V.  Louisville,  N.  O.  &*  T.  R.  Co.,  34  Am.  &* 
Eng:  R.  Cas.  277,  40  La.  Ann.  32,  8  Am.  St. 
Rep.  497,  3  So.  Rep.  390. 

Fear  of  personal  danger  is  not  the  only 
excuse  that  will  exonerate  one  in  jumping 

*See  also  ante,  37,  101,  115,  147, 
312,  353,  400. 

f  See  also  ante,  207,  345,  420  (3);  post, 
457-498. 

Contributory  negligence  of  passengers  in  sud- 
den peril.  Jumping  from  trains,  see  note,  12 
Am.  &  Eng.  R.  Cas.  180. 

Attempt  of  passenger  to  avoid  injury  by 
jumping  from  car,  see  note,  27  Am.  &  E.ng.  R. 
Cas.  215. 

Injury  to  passenger  by  leaping  from  train  un- 
der apprehension  of  collision,  see  note,  33  Am. 
&  Eng.  R.  Cas.  539. 

Jumping  from  train  through  fright,  see  note, 
37  Am.  &  Eng.  R.  Cas.  193. 

Jumping  from  moving  train  when  in  imminent 
danger  not  contributory  negligence,  see  note,  7 
L.  R.  A.  115. 


from  a  nmving  train.  A  passenger  may  in 
some  cases  be  justified  in  alighting  from  a 
moving  train  merely  to  save  himself  from 
serious  inconvenience ;  all  depends  upon 
the  speed  of  the  train  and  the  attendant 
circumstances.  Shannon  v.  Boston  (S-»  A, 
R.  Co.,  23  Am.  (S-  Eng.  R.  Cas.  511,  78  Me. 
52,  2  Atl.  Rep.  678. 

Three  ladies,  including  plaintiff,  were  in- 
vited by  the  station  agent  to  remain  in  a 
car  while  awaiting  their  train,  the  station 
not  being  fit  for  occupancy  at  the  time,  he 
assuring  them  tliat  the  car  would  remain 
there.  Without  notice  or  signal,  and  with- 
out any  conductor  or  brakeman  on  the  car, 
the  train  began  to  move,  whereupon  the 
ladies  became  startled,  and  hurried  to  the 
rear  and  jumped  out,  plaintiff  becoming 
seriously  injured.  Held,  that  there  was 
sufficient  evidence  to  support  a  verdict 
against  the  company  ;  and  plaintiff,  being  a 
passenger,  was  not  guilty  of  such  contribu- 
tory negligence  as  to  bar  a  recovery.  Shan- 
non V.  Boston  &•  A.  R.  Co.,  23  Am.  &'  Eng. 
R.  Cas.  511,  78  Me.  52,  2  Atl.  Rep.  678. 

If  a  passenger  in  a  stage-coach,  by  reason 
of  a  peril  arising  from  an  accident  forwhich 
the  proprietors  thereof  are  liable,  is  in  so 
dangerous  a  situation  as  to  render  his  leap- 
ing from  tlie  coach  an  act  of  reasonable 
precaution,  and  he  leaps  therefrom  and 
thereby  breaks  a  limb,  the  proprietors  are 
answerable  to  him  in  damages,  though  he 
might  safely  have  retained  his  seat.  Ingalls 
V.  Bills,  9  (A fete.)  Mass.  i. 

43G.  Where  reasonable  ground  of 
fear  existed. — It  is  not  contributory  neg- 
ligence for  persons  in  a  stage-coach  to  jump 
out  if  they  were  justified  in  believing  they 
were  in  sudden  danger,  which  was  the  re- 
suit  of  the  negligence  of  the  driver.  Stohes 
v.  Saltonstall,  12,  Pet.  {U.S.)  181.— Quoted 
IN  South  Western  R.  Co.  v.  Paulk,  24  Ga. 
356 ;  South  Covington  &  C.  St.  R.  Co.  v. 
Ware,  27  Am.  &  Eng.  R.  Cas.  206,  84  Ky. 
267. 

Where  a  passenger  jumps  from  a  moving 
train,  under  a  well-grounded  fear  that  he 
will  suffer  death  or  great  bodily  harm  from 
an  impending  collision,  he  is  not  charge- 
able with  contributory  negligence,  though 
it  afterward  turns  out  that  he  would  not 
have  been  injured  had  he  remained  on  the 
traiti.  Baltimore  &*  O.  R.  Co.  v.  McKenzie, 
24  Am.  &^  Eng.  R.  Cas.  395,81  Va.  71. — 
Following  Richmond  &  D.  R.  Co.  v. 
Morris,  31  Gratt.  (Va.)  200. 


CARRIAGE   OF    PASSENGERS,  437-439. 


487 


Where  a  passenger,  to  avoid  impending 
danger,  attempts  to  leave  the  car  in  whicii 
he  is  riding,  believing,  upon  reasonable 
grounds,  that  by  so  doing  he  will  escape 
injury,  and  while  in  the  act  of  leaving  is 
injured  through  the  company's  negligence, 
he  is  not  chargeable  with  contributory  neg- 
ligence, although  had  he  made  no  attempt 
to  leave  the  car  the  injury  would  not  have 
happened.  Iron  R.  Co.  v.  Mcnvery,  3  Am, 
&»  Eng.  R.  Cas.  361,  36  O/iio  iV.  418,  38  Am. 
Rep.  S97. 

Where  a  passenger  is  placed  in  a  situation 
of  great  peril,  as  wliere  the  cars  get  off  the 
track  while  running  some  20  miles  an  hour, 
and  the  passenger  jumps  from  the  train  and 
is  injured,  he  is  not  chargeable  with  con- 
tributory negligence  if  it  appears  that  his 
act  was  one  which  a  person  acting  with 
ordinary  prudence  might  make  under  tlie 
same  circumstances ;  and  this  is  to  be  de- 
termined from  the  circumstances  as  they 
appeared  to  the  passenger  at  the  time. 
IVihon  V.  Northern  Pac.  R.  Co.,  26  Minn. 
278,  37  Am.  Rep.  410,  3  A^.   IV.  Rep.  333. 

And  whether  a  passenger  had  or  had  not 
a  reasonable  excuse  for  jumping  off  a  mov- 
ing car  is  usually  a  question  for  the  jury. 
An  extreme  case  may  be  determined  by  the 
court.  Shannon  v.  Boston  &•  A.  R.  Co.,  23 
Am.  &-  Eng.  R.  Qts.  511,  78  xUe.  52,  2  At/. 
Rep.  678. 

437.  Where  no  rea.sonabIe  ground 
for  fear  existed.— If  a  passenger  is,  by 
the  wrongful  act  of  the  carrier,  placed  in  a 
position  where,  under  a  sudden  impulse  to 
save  himself  from  serious  inconvenience,  he 
attempts  to  alight  from  a  moving  train, 
where  the  danger  is  not  imminent  and  where 
persons  of  ordinary  care  and  caution  would 
make  the  attempt,  the  question  of  his  neg- 
ligence in  making  the  attempt  is  for  the 
jury.  Cousins  v.  Lake  Shore  &'  M.  S.  R. 
Co.,  96  Mich.  386,  56  N.  \V.  Rep.  14. 

Where  the  court  instructed  the  jury  that, 
if  the  plaintiff  knowingly  entered  the  car 
in  violation  of  the  rules  of  the  company,  or 
if,  having  entered  even  without  knowledge 
of  such  rules,  she  jumped  from  the  car  from 
an  apprehension  of  danger  which  did  not  in 
fact  exist,  or  which  would  cause  a  person  of 
ordinary  prudence  to  jump  from  the  car, 
then  the  plaintiff  was  not  entitled  to  re- 
cover, the  defendant  has  no  just  ground  of 
compi.'.int  as  to  the  instruction.  Western  Md. 
R.  Co.  v.  Herold,  T\Md.  510.  22  Atl.  Rep. 
323- 


Plaintiff,  a  female  passenger,  with  her 
husband  and  other  passengers,  was  in  a  car 
lying  stationary  neai  -i  .talion.  when  some 
one  called  out,  "  Here  comes  a  train  right 
on  us,"  whereupon  the  passengers  generally 
ran  out  and  jumped  off,  and  in  doing  so 
plaintiff  was  injured.  It  appeared  that  tiie 
approaching  train  was  some  400  yards  dis- 
tant when  the  alarm  was  given  and  had 
stopped  100  yards  distant  by  the  time  the 
passengers  were  off.  It  seemed  that  there 
was  no  danger  of  a  collision,  no  negligence 
in  the  management  of  the  trains,  and  no 
one  connected  with  the  road  did  anything 
to  cause  alarm.  Held,  that  the  company 
was  not  liable.  Gulf,  C.  <2^  S.  F.  R.  Co.  v. 
Wat/en,  26  Am.  &^  Eng.  R.  Cas  219.  65 
Te.v.  568.— Explained  in  St.  Louis  &  S.  F. 
R.  Co.  V,  Murray,  55  Ark.  248. 

438.  Frightened  l>.v  I'alling  lum- 
ber.— If  a  passenger  leaps  out  of  a  car  at- 
tached to  the  rear  of  a  freight  train  upon 
becoming  alarmed  by  the  noise  and  confu- 
sion made  by  reason  of  lumber  from  a 
former  car  falling  and  being  blown  against 
the  passenger  car,  when  there  is  no  reason- 
able cause  to  apprehend  danger  to  life  or 
limb,  there  can  be  no  recovery  if  he  is  killed 
by  leaping,  though  it  may  have  been  negli- 
gence in  the  company  to  load  the  lumber 
so  that  it  would  fall  off.  IVoolery  v.  Louis- 
ville, N.  A.  dr-  C.  R.  Co.,  27  Am.  (S-  Eng.  R. 
Cas.  210,  107  Ind.  381,  57  Am.  Rep.  114,  8 
A^.  E.  Rep.  226. 

439.  Jumping  to  escape  collision. 
—  If  a  passenger  leaps  from  a  moving  car 
and  is  injured,  in  an  attempt  to  avoid  an 
impending  collision,  he  is  not  chargeable 
with  contributory  negligence  if  he  acted  as 
a  person  of  ordinary  prudence  would  have 
done  under  the  same  circumstances,  though 
it  turns  out  that  he  would  not  have  been 
injured  had  he  remained  on  the  train. 
T-womley  v.  Central  Park,  N.  &>  E.  R.  R. 
Co.,  6g  N.  V.  158,  18  Am.  Ry.  Rep.  113.— 
Quoted  in  Kleiber  v.  People's  R.  Co.,  107 
Mo.  240. 

A  passenger  who  is  injured  in  attempting 
to  leave  the  cars  on  seeing  two  trains  ap- 
proaching each  other  at  such  a  speed  as  to 
make  a  serious  collision  inevitable,  is  not  to 
be  deemed  guilty  of  negligence.  Bnel  v. 
Nerv  York  C.  R.  Co.,  31  N.  Y.  314.—  Re- 
viewed in  Mowrey  v.  Central  City  R.  Co., 
66  Barb.  (N.  Y.)  43. 

Although  he  is  upon  the  platform  of  the 
cars  attempting  to  escape  at  the  time  he 
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was  injured,  he  ia  not  stantling  or  riding 
upon  the  platform  in  sucli  a  sense  as  to  ex- 
cuse the  company  under  tiie  icj;u!ation 
prohibiting  passengers  from  standing  or 
riding  on  the  platform  wiien  the  cars  are  in 
motion.     Jiui/  V.  A'c'ru  i'ori'  C.  A'.   Co.,  31 

jv.  y.  314. 

Where  a  passenger,  through  the  negli- 
gence of  a  company,  is  placed  in  a  situation 
iip[)areiitly  so  perilous  as  to  render  it  pru- 
dent for  him  to  leap  from  the  train  in  order 
to  avoid  a  collision  with  another  train, 
whereby  he  is  injured,  lie  will  be  entitled  to 
recover  damages,  although  he  would  not 
have  been  hurt  if  he  had  remained.  S/. 
Louis  &•  S.  F.  A".  Co.  v.  Murray,  52  Am.  &• 
Kitg.  K.  Cas.  373,  55  Ark.  248,  18  S.  W.Ri-p. 
50.— Explaining  Chicago,  R.  I.  &  P.  R. 
Co.  V.  FeJton,  125  111.  458;  Gulf,  C.  &  S.  F. 
R,  Co.  V.  Wallen,  65  Tex.  568. 

In  such  a  case  testimony  as  to  the  opin- 
ions, language,  and  acts  of  other  passengers 
at  the  time  of  the  apparent  peril  is  admis- 
siblp  to  show  how  tiie  situation  appeared  to 
plaintifl  and  his  fellow-passengers  at  the 
time  he  leaped  from  the  train,  and  whether 
he  acted  prudently.  St.  Louis  &>  S.  F.  K. 
Co.  V.  Murray,  52  Am.  &•  Eng.  R.  Cas.  373, 
55  Ark.  248,  18  S.  W.  Ki-p.  50. 

Plaintiff's  intestate  had  taken  his  seat  as 
a  passenger  in  a  car,  in  the  rear  of  the  train, 
which  had  been  put  in  place  to  receive  pas- 
sengers; and  while  seated,  waiting  for  it  to 
proceed,  another  train  approached  from  the 
rear  at  a  great  speed.  Apprehending  danger 
he  attempted  to  escape,  but  was  killed  on 
the  platform.  Other  passengers  got  off  the 
car  and  were  uninjured,  and  one  who  re- 
mained in  the  car  was  not  killed.  Held, 
that  tlicre  was  no  evidence  to  establish  con- 
tributory negligence  on  the  part  of  the 
intestate.  St.  Louis,  I.  M.  &•  S.  R.  Co.  v. 
Maddry,  58  Am.  (S-  Eitg.  R.  Cas.  327,  57 
Ark.  306,  21  5.  W.  Rep.  472. 

If,  soon  after  boarding  a  train,  a  collision 
is  imminent,  and  to  avoid  danger  a  passen- 
ger leaps  from  the  train  and  is  injured,  he 
will  not  be  held  to  have  acquired  the  rights 
of  a  passenger  merely  because  he  had  en- 
tered the  caboose  with  the  shipper,  without 
objection  by  the  conductor,  who  merely 
expressed  surprise  that  he  also  was  going, 
it  appearing  that  the  conductor  was  busily 
occupied  and,  up  to  th°  time  of  the  acci- 
dent, had  not  demanded  his  fare,  or  seen 
the  bill  of  lading,  or  learned  of  such  pur- 
pose to  claim  free  passage  under  it.    Rich- 


mond &■»  D.  R.  Co  V.  Buntsi'd,  70  Miss,  437, 
12  So.  Rip.  958. 

440.  When  onr  Iuih  h'lt  trju-k.— If  a 

passenger,  on  a  car  wiiich  lias  been  derailed 
by  the  negligt:nce  of  the  company  and  is  in 
danger  of  overturning,  juni()s  from  the  car 
while  in  motion  in  order  to  escape  peril,  aiid 
receives  injuries  in  so  doing,  it  is  no  defense 
to  his  action  for  such  injuries  to  say  that  he 
was  unnecessarily  alarmed  and  that  he 
would  have  escaped  injury  if  he  had  re- 
mained on  the  car.  Dimmitt  v.  Haunibal 
Gt^St.J.  R.  Co.,  40  Mo.  App.  654. 

Where  a  passenger  is  injured  in  jumping 
from  a  moving  train  because  a  rear  coacli 
has  left  the  track,  and  after  the  conductor 
has  warned  him  to  keep  his  seat  and  be 
quiet,  he  cannot  recover  for  injuries  re- 
ceived, it  appearing  that  he  was  not  exer- 
cising ordinary  care  in  doing  so.  Mobile  &* 
O.  R.  Co.  V.  A'/cin,  43  ///.  App.  63. 

Plaintiff  and  two  others,  all  young  men, 
got  on  a  train  to  go  a  short  distance,  and 
were  told  by  the  conductor  that  the  passen- 
ger cars  were  all  filled  and  that  they  must 
go  into  the  baggage-car.  While  there  they 
got  into  a  play  and  scuffle,  which  brought 
on  a  racing  through  the  other  cats.  While 
in  a  passenger  car  it  was  thrown  from  the 
track,  and  plaintiff  became  frightened  and 
leaped  out,  and  was  injured.  The  baggage- 
car  was  not  thrown  off,  and  there  was  noth- 
ing to  excite  the  most  timid  person  in  it. 
//e/d,  that  no  recovery  could  be  had  against 
the  company.  Ga/e/ia  &^  C.  U.R.  Co.  v.  Y'ar- 
ui  ,d,  15  ///.  468. — Explained  in  Peoria  & 
R.  I.  R.  Co.  7'.  Lane,  83  III.44S.  Revikwed 
IN  Lawrcnceburgli  &  U.  M.  K.  Co.  v.  Mont- 
gomery, 7  Ind.  474;  Huelsenkamp  v.  Citi- 
zens' R.  Co.,  37  Mo.  537. 

4.  At  or  near  Stations.* 

441.  Generally.— It  is  not  negligence 
for  a  passenger  awaiting  a  train  to  leave  the 
waiting-room  and  go  out  on  the  platform 
before  it  is  necessary  to  board  his  train ; 
and  if  he  is  injured  by  the  baggage-man 
carelessly  running  a  truck  against  liim,  he 
may  recover.  C/iicago  &^  A.  R.  Co.\.  M'ool- 
riiige,  32  ///.  App.  237. 

*  See  also  ante,  205-285  ;  and  STATIONS 
AND  Depots,  110-127. 

Contributory  neglifience  of  passengers  in  go- 
ing to  or  from  cars  in  and  about  stations,  but  not 
at  platform,  when  for  jury,  see  note,  50  Am. 
Rep.  277. 

Obligation  of  company  as  to  place  where  pas- 
senger.s  alight ;  contributory  negligence,  see 
note,  16  Am.  &  Eng.  R.  Cas.  323. 
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A  passenger  entitled  to  safe  transporta- 
tion over  a  railroad  and  ferry  connecting 
therewith,  upon  invitation  of  tiie  employes 
of  the  railroad  company  managing  li.v  ferry 
passed  from  a  boat  by  a  wjiy  upon  the.  I'rry- 
bridge  provided  for  animals  and  vel;  clcs. 
As  he  was  so  doing  a  runaway  he;  se  be- 
longing to  the  railroad  company,  careering 
at  random  about  the  ferry-house,  bolted 
over  a  bow  which  aided  in  the  support  of 
the  ferry-bridge,  into  the  way  the  passenger 
was,  and  injured  him.  //<///,  that  by  being 
in  tlie  way  indicated  the  passenger  was  not 
guilty  of  negligence  which  contributed  to 
liis  injury.  Watson  v.  Camden  &*  A.  R.  Co., 
58  Am.  &*  Eng.  R.  Cas.  377,  55  A^./.  L.  125, 
26  Atl.  Rep.  136.— Following  New  York, 
L.  E.  &  W.  R.  Co.  V.  Ball,  53  N.  J.  L.  283, 
21  Atl.  Rep.  1052. 

442.  Failure  to  «so  proper  cnre.— 
Plaintiff  sued  for  injuries  received  in  fall- 
ing oil  a  platform  at  night  when  walking 
along  it  for  the  purpose  of  getting  on  a 
train.  The  negligence  cliargcd  was  both 
in  the  construction  of  the  platform  and  in 
not  having  it  sufticiently  lighted.  Tlic  de- 
fense of  contributory  negligence  was  made. 
Held,  that  he  could  not  recover  unless  he 
showed  that  he  was  exercising  reasonable 
care  and  caution — that  of  a  prudent  person. 
Renneker  v.  South  Carolina  R.  Co.,  18  Am. 
&r»  En^.  R.  Cas.  1 49,  20  So.  Car.  2 1 9. 

A  company  is  bound,  as  to  passengers 
and  persons  intending  to  become  passen- 
gers, to  make  such  arrangements  as  are 
suitable  to  preserve  from  harm  reasonable 
and  prudent  men  in  possession  of  ordinary 
senses  and  capacities.  There  is  no  obliga- 
tion to  provide  arrangements  suitable  to 
the  protection  of  persons  falling  below  that 
standard,  physically  or  mentally.  Such 
persons  must  be  cautious  and  prudent  in 
proportion  to  their,  defects.  Rcnnckcr  v. 
South  Carolina  R.  Co.,  i8  Am.  &»  Eng.  R. 
Cas.  149,  20  So.  Car.  219. — CRITICISED  IN 
Madden  v.  Port  Royal  &  W.  N.  C.  R.  Co., 
52  Am.  &  Eng.  R.  Cas.  286,  35  So.  Car.  381. 
Quoted  in  Simms  7'.  South  Carolina  R. 
Co.,  30  Am.  &  Eng.  R.  Cas.  571,  27  So.  Car. 
268,  3  S.  E.  Rep.  301. 

If  the  station-house  is  separated  by  a 
side-trade  from  a  platform  provided  for 
passing  to  the  trains,  and  there  are  no  regu- 
lations or  directions  as  to  when  or  how 
passengers  shall  pass  to  them,  the  question 
whether  a  passenger  is  bound  to  wait  in  the 
station-house  until  the  arrival  of  a  train  at 


the  platform,  or  may  go  to  and  stand  on  the 
platform  during  its  approach,  depends  on 
what  is  a  reasonably  safe  and  prudent 
course  for  him  to  adopt,  in  determining 
which  it  is  proper  for  a  jury  to  consider 
what  is  the  usage  of  passengers  there,  and 
whether  such  usage  is  known  to  and  |)er- 
mitted  by  the  company.  Caswell  v.  Hoston 
&*  W.  R.  Corp.,  98  Mass.  194. — Ai'I'Koving 
Warren  v,  Fitchbiirg  R.  Co.,  8  Allen  (Mass.) 
227.— Distinguished  in  Forsyth  v.  IJoston 
&  A.  R.  Co.,  103  Mass.  510. 

44:1.  Failure  to  use  ineaiiN  provided 
for  safety.  — Passengers  must  occupy  the 
premises  provided  for  their  use  while  wait- 
ing for  trains ;  and  in  going  to  and  from 
the  depoi.,  offices,  platforms,  and  trains 
must  use  the  ways  and  means  provided  for 
that  purpose.  Little  Rock  &*  Ft.  S.  R.  Co. 
V.  Cavencsse,  48  Ark.  106,  2  S.  W.  Rep.  505. 
—Quoting  Pennsylvania  R.  Co.?'.  Zebe,  33 
Pa.  St.  326;  Bancroft  v.  Boston  &  VV.  R. 
Corp.,  97  Mass.  275. 

In  order  to  make  a  passenger  using  a 
platform  guilty  of  contributory  negligence, 
the  defect  must  be  such  as  would  naturally 
suggest  to  one  of  common  understanding 
that  it  was  dangerous  and  such  as  to  place 
one  in  peril  to  pass  over  it.  A  passenger  is 
not  bound  to  that  degree  of  inspection  and 
care  as  a  servant  in  the  master's  service. 
()/iio  (S-  Jlf.  R.  Co.  v.  Stansberry,  132  Ind. 
533,  32  N.  E.  Rep.  218.— Quoting  Brassell 
V.  New  York  C.  &  H.  R.  R.  Co.,  84  N.  Y.  241. 

In  an  action  for  injuries  received  in  fall- 
ing from  a  platform  upon  leaving  a  car  at  a 
depot,  where  the  negligence  alleged  was  not 
that  the  company  had  not  constructed  a 
safe  passageway,  but  that  it  had  provided 
no  means  by  which  that  way  was  apparent 
to  passengers  alighting  in  the  night-time,  it 
would  be  improper  to  charge  the  jury  that 
plaintiff  could  not  recover  if  defendant  had 
provided  a  way  upon  which  the  public 
could  safely  travel,  and  if  plaintiff  went  in 
a  direction  which  the  public  did  not  usually 
go.  Texas  <S-  P.  R.  Co.  v.  Brown,  78  Tex. 
397,  14  .S"    W.  Rep.  1034. 

444.  Using  uiili(;litcd  stairway.— 
Plaintiff,  who  resided  near  defendant's  sta- 
tion, reached  it  after  dark.  There  were 
four  stairways,  by  any  one  of  which  he 
could  reach  the  street,  and  passengers  were 
accustomed  to  take  any  one  of  them  indis- 
criminately. Three  of  them  which  were 
convenient  for  plaintiff  to  use  were  well 
lighted ;  the  fourth  was  not  lighted.     He 
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passed  the  tlircc  lif^litcd  stairways  and  at- 
tempted to  find  tlic  fourtli,  but  missed  it  in 
the  dark  and  walked  over  tlie  cd>;e  (jf  the 
platform.  Held,  that  by  failing  to  avail 
himself  of  the  o;)portunity  to  use  the 
lighted  stairway  and  by  attempting  to  find 
the  unlighted  stairway,  which  was  indistin- 
guishable, he  assumed  the  risk  of  accident 
therefrom,  and  tiiat  he  was  not  entitled  to 
recover.  licnnctt  v.  Xcw  York,  X.  II.  &» 
//.  A'.  Co.,  41  Am.  &^  Eng.  A'.  Cm.  184,  57 
Conn.  422,  18  ////.  Rep.  668. 

445.  StcpiiiiiH:  oil' iiliittorm.— Plain- 
tiff got  off  a  train  on  a  very  dark  night  at  a 
station  where  he  was  familiar,  but  instead 
of  walking  to  the  end  of  the  platform  where 
steps  led  to  the  highway,  walked  to  the 
sifle  of  it  and  stepped  otT,  intending  to  go 
obliquely  to  the  highway.  In  stepping  ofT 
he  fell  into  a  cattle-guard  and  was  injured. 
It  was  so  dark  thit  he  had  to  feel  for  the 
edge  of  the  platform.  Held,  that  he  could 
not  recover  for  the  injuries.  Fomyth  v. 
lioston  &'  A.  A'.  Co.,  103  Mass.  510.— Dis- 
tinguishing Warren  v.  Fitchburg  R.  Co., 
8  Allen  (Mass.)  227;  Caswell  v.  Boston  & 
W.  R.  Corp.,98  Mass.  194;  Gaynor  7/.  Old 
Colony  &  N.  R.  Co.,  100  Mass.  208.— Dis- 
tinguished IN  Mayo  V.  Boston  &  M.  R. 
Co.,  104  Mass.  137  ;  Bullard  v.  Boston  &  M. 
R.  Co.,  27  Am.  &  Eng.  R.  Cas.  117,  64  N. 
H.  27.  Not  followed  in  Missouri  Pac. 
R.  Co.  V.  Neiswanger,  39  Am.  &  Eng.  R. 
Cas.  471,  41  Kan.  621,  21  Pac.  Rep.  582. 

The  plaintifT,  a  woman  about  52  years  of 
age,  arrived  at  the  station-house  in  the  city 
of  Beloii  before  dark  on  May  6,  1886,  in- 
tending to  become  a  passenger  on  the  de- 
fendant's westward-bound  train,  and  pur- 
chased a  ticket  for  that  purpose.  The 
station  platform  was  about  three  feet  high 
from  the  ground  and  there  were  steps  at 
the  west  end  which  she  passed  over  in  go- 
ing from  the  ground  to  the  platform.  She 
remained  at  the  station  waiting  for  her 
train  to  arrive  until  after  dark.  The  train 
was  delayed  and  it  was  not  known  when  it 
would  arrive.  There  were  no  water-closets 
or  other  like  conveniences  in  or  about  the 
station-house,  and  it  became  necessary  for 
her  to  retire  from  the  station-house  and 
from  the  platform.  There  was  a  public 
street  at  the  west  end  of  the  platform,  and 
she  passed  towards  the  east  end.  It  was 
dark  and  there  were  no  artificial  lights  upon 
the  platform  or  outside  of  the  station-house, 
but  there   was  sufficient   natural    ligiit  to 


enable  her  to  see  the  platform  and  to  sec 
the  ground.  When  she  arrived  at  the  east 
end  of  the  platform  she  saw  the  edge  of 
the  platform  and  saw  the  ground,  and,  be- 
lieving that  tliey  were  upon  the  same  level, 
she  attempted  to  step  from  the  platform  to 
the  ground,  but  the  ground  being  about 
three  feet  below,  she  lost  her  balance  and 
fell  to  the  ground,  causing  the  injuries  for 
which  she  sued  the  railway  company  in  this 
.action.  Held,  that  the  questions  as  to 
whether  the  defendant  was  guilty  of  negli- 
gence and  whether  the  plaintifl  was  guilty 
of  contributory  negligence  were  proper 
questions  for  the  jury,  and  their  verdict 
upon  these  questions  is  conclusive.  Mis- 
souri Pac.  K.  Co.  V.  Neiswanger,  39  Am.  &* 
Eng.  R.  Cas.  471,  41  A'an.  621,  21  Pac.  Rep. 
582.— Not  following  Reed  v.  Axtell,  84 
Va.  231  ;  Forsyth  v.  Boston  &  A.  R.  Co.,  103 
Mass.  510. 

44<t.  StuiiibliiiGT  over  o1>Htriit;tioii8. 
— Plaintiff,  who  was  a  stranger  at  a  station, 
and  who  was  waiting  for  a  night  train,  saw 
his  trail)  stop  at  a  frtight  depot  some  dis- 
tance from  the  passenger  station,  and  sup- 
posed that  it  would  pull  up  so  he  could  get 
on.  About  the  time  it  was  starting  he  was 
told  by  the  ticket  agent  that  it  would  not 
make  another  stop,  and  in  running  to  get 
on  he  fell  over  a  box  on  the  platform  and 
was  injured.  Held,  that  he  had  a  right  to 
suppose  that  the  train  woidd  be  brought  to 
the  passenger  station  and  stop  for  him  to 
get  on,  and  it  was,  therefore,  not  negligence 
to  wait  in  the  passenger  station  after  the 
train  stopped  ;  neither  was  it  negligence/^';' 
se  to  run  in  the  dark  to  get  on.  Maclennan 
v.  Long  Island  R.  Co.,  20/  <3-  S.  (N.  V.)  22  ; 
affirmed  (?)  107  X.    Y.  623,  mem.,  13  A^.  E. 

J^ep-  939.  ' '  ^-  ^'-  ^-  ^-  8S^- 
447.  StHiidiiiff  ill  daii^reroiis  pluco. 

— A  passenger  at  a  station  who,  in  anticipa- 
tion of  the  approach  of  his  train,  stands  on 
the  planking  between  the  east  and  west 
bound  tracks, and  is  injured  inconsequence 
of  a  coal  train  backing  up  on  one  track 
whilehis  train  is  arrivingon  the  other  track, 
is  guilty  of  contributory  negligence,  there 
being  a  safe  place  beyond  the  tracks  pro- 
vided by  the  company  at  which  he  could 
have  remained  until  the  actual  arrival  of  his 
train.  McGeehan  v.  Lehigh  Valley  R.  Co., 
50  A)ir  H  '  Eng.  R.  Cas.  32,  149  Pa.  Sf.  188, 
2J  A  I.  Rfp.  205.— Quoting  Moore  v.  Phila- 
kiphia  W.  &  B.  R.  Co.,  108  Pa.  St.  349.— 
Compare  also  Atchison,  T.  <S-  S.  F,  R.  Co,  v. 
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J  )/nis,  34  Am.  &^  Eh},'.  A\  Cis.  480,  36  A'an, 
yCx),  14  I'iu:  /»',•/.  237. 

44M.  oil    tliu    tnu'k.  —  A   person 

h;iviiij{  iiofjlij^ciitly  stcjod  upon  the  track 
ill  full  view  of  a  ncarapiiroaciiiii;;  train, 
which  raiiK  it«  bell  and  soiindcd  its  whistle, 
and  having  failed  tu  use  his  senses  in  his 
ca^er  absorption  in  the  attempt  to  board  a 
moving  train— in  itself  an  improper  and  in- 
fliscrect  act — must  be  hclfl  ^{uilty  of  con- 
tributory nc^jligence  which  debars  recovery. 
llWi-s  V.  Ncif  Orleans,  S,  F.  tS-  L.  A'.  Co.,  40 
La.  Arm.  800,  8  Am.  .St.  Rep.  560,  5  So.  Rep. 
72.— Rkvikwki)  in  ChafTer  v.  Old  Colony 
R.  Co..  17  R.  I.  658. 

A  passenger  got  ofT  at  a  station  where  the 
company  had  provided  a  sufficiently  con- 
venient place  of  egress  from  the  platform, 
on  which  he  stepped.  He  could  have 
reached  the  highway  through  the  passage 
so  provided  without  going  on  the  track  of 
the  railroad;  but  instead  he  attempted  to 
pass  across  tiie  track  at  a  moment  when  he 
knew  that  the  train  which  he  had  just  left 
was  slowly  moving  of!  so  as  to  obstruct  his 
view,  by  reason  of  which  he  did  not  see  an 
incoming  express  train  in  time  to  extricate 
himself,  or  avoid  a  collision.  Held,  that  he 
was  not  in  the  exercise  of  due  care,  lian- 
croft  V.  Jioston  &^  IT.  R.  Corp.,g7  Mass.  275, 
— Ai'i'KOVKi)  IN  Haines  7^  Illinois  C.  R.  Co., 
41  Iowa  227.  DisTiNouiSHKU  IN  McQuil- 
ken  V.  Central  Pac.  R.  Co.,  64  Cal.  463; 
Gaynor  ta  Did  Colony  &  N.  R.  Co.,  100 
Mass.  208 ;  Mayo  v.  Boston  &  M.  R.  Co.,  104 
Mass.  137  ;  Van  Ostran  v.  New  York  C.  &  H. 
R.  R.  Co.,  35  Hun  (N.  Y.)  590;  Bossz'.  Provi- 
dence &  VV.  R.  Co.,  15  R.  I.  149.  Quoted 
IN  Little  Rock  &  Ft.  S.  R.  Co.z/.  Caveiicsse, 
48  Ark.  106. 

44J).  Walking;  on  track. — A  company 
is  not  liable  for  injuring  a  passenger  who  is 
walking  on  the  track,  though  he  had  been 
in  the  habit  of  doing  so,  when  he  heard  a 
train  approaching  and  stepped  aside  until  it 
had  passed,  as  he  thought,  when  he  stepped 
on  the  track  again  and  was  struck  by  a  de- 
tached portion  of  the  train  which  had 
broken  loose,  where  there  is  nothing  to 
show  negligence  causing  the  break,  and 
where  it  appeared  that  there  were  two 
men  on  the  detached  cars  trying  to  set  the 
brakes,  but  who  did  not  see  plaintiff.  Louis- 
v'ile  &•  N.  R.  Co.  V.  Schmetser,  {Ky.)  22  S. 
W  Rep.  603. 

4ft O.  W'.lkiiig  alongside  main 
track  in  the  dark.— When  a  passenger 


on  a  d.irk  niglit  is  walking  alongside  nf  the 
main  track  ui  a  railroad,  a  usual  a[)proach 
to  thf  station  where  he  is  to  board  his  train, 
and  has  almost  leached  the  station,  which 
is  without  any  light,  when  he  liears  the 
train  back  of  him,aiul  his  retreat  to  the  side 
is  pr(!vented  by  a  coal  car  which,  by  reason 
of  the  darkness,  he  had  not  seen,  on  a  sid- 
ing he  did  not  know  of,  and  a  basket  on  his 
arm  is  struck  and  he  is  knocked  down  and 
injured,  the  testimonv  as  to  the  ringing  of 
the  bell  and  blowing  the  whistle  being  con- 
flicting, and  al'.o  as  to  the  speed  of  tiie  train, 
although  this  is  admitted  to  liave  been 
greater  than  was  allowed  by  an  ordinance 
of  the  borough  where  the  occurrence  took 
place,  tlie  question  of  defenda.  .  negli- 
gence and  plaintiff's  contributory  negligence 
is  for  the  jury.  S/iiitt  v.  Cumbei  lani  Val- 
ley  R.  Co.,  149  Pa.  St.  266,  24  ////.  Rep.  305. 

451.  CroHHi lit;  tracks,  Bciicrally.*— 
Where  the  giving  of  a  signal,  by  the  whistle 
of  an  engine,  is  a  proper  one  under  the  cir- 
cumstances of  the  case,  there  can  be  no 
negligence  in  giving  the  .same ;  and  if  a  pas- 
senger be  frightened  thereby,  and  in  conse- 
quence thereof  leaves  the  car  on  wiiich  he 
has  taken  passage  and  runs  upon  anotlier 
track,  where  he  is  injured,  without  the  fault 
of  the  company,  no  recovery  can  be  had  for 
the  injury.  Chicago,  R.  I.  &*  P.  R.  Co.  v. 
Felton,  33  Am.  i5-*  Eng.  R.  Cas.  533,  125  ///. 
458,  15  West.  Rep.  41,  17  A'.  E.  Rep.  765; 
reversing  24  ///.  App.  376. 

Though  it  may  be  negligence  to  stop  a 
freight  train  on  a  siding  between  the  ticket 
office  and  a  passenger  train  at  the  time  when 
the  latter  is  receiving  passengers,  yet  a  per- 
son of  mature  years  who  attempts  to  cross 
between  the  cars  of  the  freight  train  at  night 
without  notice  to  the  company's  emiiloyes, 
and  knowing  that  it  may  start  at  any  mo- 
ment, is  guilty  of  such  contributory  negli- 
gence as  to  defeat  a  recovery  for  an  injury 
received.  Chicago,  B.  &>  Q.  R.  Co.  v.  De-,vey, 
26  ///.  255.— Followed  in  Chicago  &  A.  R. 
Co.  V.  Gretzner,  4C  II!.  74. 

The  mere  fact  thai  a  passenger  began  to 
cross  a  track  at  a  time  when  her  view  along 
the  tracks  was  obstructed  by  a  departing 
train— //^/f/,  not  to  be  conclusive  that  she 
did  not  use  due  care.  Mayo  v.  Boston  (5«« 
M.  R.  Co.,  \o.\  Mass.  137. — Distinguished 


*  Passenger  leaving  train  at  intermediate  sta- 
tion and  run  over  by  freight  train.  Contributory 
negligence,  see  39  Am.  &  E.ng.  R.  Cas.  469,  aistr. 
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IN  Donnelly  v.  Boston  &  M.  R.  Co.,  42  Am. 
&  Eng.  R.  Cas.  182,  151  Mass.  210;  Orms- 
bee  7'.  Boston  &  P.  R.  Co.,  14  R.  I.  102, 
51  Am.  Rep.  354. 

Passengers  leaving  trains  temporarily, 
which  have  stopped  on  a  side-track  to  allow 
other  trains  to  pass,  must  use  their  senses 
and  exercise  reasonable  caution  when  cross- 
ing main  track,  to  avoid  injury  fron".  passing 
trains.  Df  Kay  v.  Chicago,  M.  &^St,  P.  li.  Co., 
^g  Am.  &^  E/ig.  A'.  Cas.  463,41  Minn.  178, 
4  L.  R.  A.  632,  43  N.  W.  Rep.  182. 

A  passenger,  upon  leaving  the  train  at  a 
station,  attempted  to  cross  an  adjoining 
track  which  passengers  had  been  accus- 
tomed to  cross  without  objection,  and  was 
struck  by  or  drawn  into  a  train  which  was 
traveling  at  a  high  rate  of  speed.  Held, 
that  the  question  whether  he  was  in  the  ex- 
ercise of  the  care  of  a  prudent  man,  under 
the  circumstances,  was  for  the  jury  to  de- 
termine. Robostelliv.  New  York,  N.  !!.&• 
H.  R.  Co.,  34  Am.  &*  Eng,  R.  Cas.  515,  33 
Fed.  Rep.  796. 

There  is  no  absolute  obligation  on  a  pas- 
senger alighting  at  a  station  at  night  to 
take  a  street  on  his  way  home  which  passes 
under  the  track,  and  which  is  unlighted  and 
unimproved  and  marshy,  where  it  is  the 
universal  custom  of  persons  crossing  at  the 
place  to  cross  on  the  tracks.  Chicago,  M. 
&^  St.  P.  R.  Co.  V.  Lowell,  151  U.  S.  209,  14 
Sup.  Ct.  Rep.  281.— Comparing  Dublin,  W. 
&  W.  R.  Co.  V.  Slattery,  3  App.  Cas.  1155. 

Where  an  intending  passenger  at  a  sta- 
tion, in  endeavoring  to  cross  the  track  to 
reach  a  platform  on  the  other  side,  is  struck 
by  a  passing  train  which  he  saw,  his  con- 
tributory negligence  precludes  a  recovery. 
Wright  V.  Great  Northern  R.  Co..  L.  R.  8/r. 
257. 

452. in  violation  of  rules.*— At 

a  station  there  was  a  flight  of  steps  leading 
down  about  15  or  20  feet  to  a  street  which, 
at  that  point,  passed  under  the  tracks  of  the 
company,  which  street  was  not  graded, 
lighted,  or  in  any  way  improved,  being  a 
natural  ravine,  in  a  marshy,  muddy,  and 
wet  condition,  and  irregular  and  uneven 
under  foot.  It  appeared  that  it  was  custom- 
er) for  passengers  to  cross  the  tracks,  goin; 
to  their  homes,  instead  of  descending  the 
steps  provided  by  the  company,  which  cus- 
tom was  well   known  to  it;   furthernjore, 

*  See  also  n»te,  351,  350,  300,  371  (2) ; 
post,  479,  405. 


there  was  a  notice  conspicuously  posted  in 
the  cars  requiring  passengers  leaving  the 
same  not  to  cross  the  tracks  in  so  leaving. 
I/eld,  that  if  the  custom  of  the  passengers 
in  disregarding  the  rule  was  so  common  as 
to  charge  the  servants  of  the  road  with 
notice  of  that  fact,  it  was  their  duty  to  take 
active  measures  to  enforce  the  rule,  or  to  so 
manage  their  trains  at  that  point  as  to  ren- 
der it  safe  to  disregard  it,  and  that  the  dis- 
regard of  the  notice  was  not,  as  a  matter  of 
law,  contributory  negligence.  Chicago,  M. 
(J*  St.  P.  R.  Co.  V.  Lowell,  58  Am.  &•  Eng. 
R.  Cas.  401,  151  U.  S.  209,  14  Sup.  Ct.  Rep. 
281. 

453.  Passenger's  duty  to  look  and 
listen.*— (i)  Rule  in  Colorado. — A  passen- 
ger, while  passing  from  the  cars  to  the 
depot,  is  not  required  to  exercise  that  de- 
gree of  care  in  crossing  a  track  which  is  im- 
posed upon  other  persons.  He  has  the 
right  to  assume  that  the  company  will  dis- 
charge its  duty  in  making  the  way  safe  ;  and 
relying  upon  this  assumption  he  may  neglect 
precautions  that  are  ordinarily  imposed  upon 
a  person  not  holding  that  relation.  At- 
chison, T.  &^  S.  F.  R.  Co.  V.  Shean,  18  Colo. 
368,  33  Pac.  Rep.  108.— Quoting  Baltimore 
&  O.  R.  Co.  V.  Hauer,  60  Md.  463, 

(2)  in   Illinois. — A   person  about  to 

take  a  train  standing  on  a  second  track 
from  the  platform  has  a  right  to  presume 
that  trains  will  be  so  run  and  the  road  so 
operated  that  the  intervening  track  may  be 
passed  with  safety ;  and  if  he  is  injured  by 
a  train  on  the  intervening  track,  while  at- 
tempting to  cross  to  his  own  train,  he  may 
recover.  Pennsylvania  Co.  v.  Keane,  41  ///. 
App.  317.— Quoting  Chicago  &  A.  K.  Co. 
V.  Wilson,  63  111.  167. 

(3)  in  Louisiana.— Passengers  cross- 
ing a  track  at  a  station,  in  order  to  leave  or 
board  a  train  halted  for  that  purpose,  are 
not  held  to  the  exercise  of  the  same  care 
and  diligence  which  are  ordinarily  exacted 
from  persons  crossing  tracks,  but  are  au- 
thorized to  assume  that  the  company  will 
so  order  its  trains  that  they  will  be  safe 
from  harm  on  tiie  track  which  they  are 
thus  invited  and  required  to  cross  in  order 
to  secure  their  passage.  IVeeks  v.  NciV  Or- 
leans, S.  F.  &*  L.  R.  Co.,  40  La.  Ann.  800,  8 
Am.  St.  Rep.  560,  5  So.  Rep.  72. 

But  where  a  person  attempts  to  board  the 
train  while  moving,  and  after  it  has  left  the 

*  See  also  ante,  303. 
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station,  he  no  longer  acts  on  the  invitation 
or  stands  under  the  protection  of  the  com- 
pany, and,  while  crossing  or  occupying  the 
track,  is  bound  to  use  proper  care  for  his 
own  protection.  Weeks  v.  New  Orleans,  S. 
F.  &r*  L.  R.  Co.,  40  La.  Ann.  800,  8  Am.  St. 
Rep.  560.  5  So.  Rep.  72. 

(4) in  Maryland. — It  was  in  evidence 

that,  as  tlie  train  of  the  defendant,  on  which 
the  plaintiff  was  a  passenger,  approached  a 
city  station  it  slowed  up;  the  name  of  the 
station  was  then  called  out,  and  the  train 
stopped  at  the  outer  end  of  the  platform. 
The  plaintiff  started  to  leave  the  car  in 
which  he  was  riding,  but  when  he  reached 
the  car  platform  the  train  had  commenced 
to  move  on  slowly.  Nevertheless  he  stepped 
from  the  car,  and  immediately  on  reaching 
the  ground  was  struck  by  a  train  coming 
from  the  opposite  direction.  If  he  had 
looked  ahead  before  he  left  the  step  of  the 
platform  he  would  have  seen  the  light  of 
the  advancing  train  and  could  have  avoided 
the  danger.  Held,  that  it  could  not  be  ruled 
as  a  matter  of  law  that  the  plaintiff  was 
guilty  of  contributory  negligence  because  he 
did  not  look  out  for  the  approaching  train 
before  he  left  the  car,  but  the  question  was 
one  to  be  determined  by  the  jury.  Phila- 
delphia, W.  &»  B.  P  Co.  V.  Anderson,  44  Am. 
<3-  Eng.  R.  Cas.  345,  72  Afd.  519,  20  All. 
Rep.  2. 

(5) in  Massachusetts. — If  at  a  station 

the  direct  and  usual  course  for  passengers 
to  reach  the  station-house  cars  waiting  to 
receive  them  is  by  crossing  one  of  the 
trai  ks,  they  have  a  right  to  rely,  to  some  ex- 
tent, for  their  safety  in  crossing  upon  proper 
and  usual  signals  of  warning  to  be  given  by 
trains  or  cars  approaching  upon  it.  Chaffee 
v.  Boston  6r'  L.  R.  Corp.,  104  Mass.  108. 

A  passenger  has  no  right  to  assume  that  a 
train  will  not  pass  on  another  track  while  the 
train  on  which  he  came  into  the  station  is 
discharging  passengers,  and  cannot  recover 
for  injuries  sustained  by  being  struck  by 
such  train  where  he  got  off  between  the  two 
tracks,  attempted  to  cross  one,  and  was 
struck  by  an  approaching  train  which  he 
could  easily  have  seen  had  he  looked  before 
he  attempted  to  cross.  Connolly  v.  Ne-o 
York  &>  N.  E.  R.  Co.,  1 58  Mass.  8,  32  /V.  E. 
Rep.  937. 

(6) in  New  York. — A  passenger,  when 

taking  or  leaving  a  car  at  a  station,  has  a 
right  to  assume  that  the  company  will  not 
expose  him  to  unnecessary  danger,  but  will 


discharge  the  duty  requiring  it  to  provide 
passengers  a  safe  passage  to  and  from  the 
train.  A  passenger,  therefore,  is  not  in  all 
cases  liable  to  the  charge  of  contributory 
negligence  because  he  attempts  to  cross  an 
intervening  track  without  looking  for  ap- 
proaching trains.  Brassell  v.  New  York  C. 
&-  H.  R.  R.  Co.,  3  Am  &'  Eng.  R.  Cas.  380, 
84  N.  Y.  241.— Following  Terry  v.  Jewett, 
78  N.  Y.  338. — Distinguished  in  De  Kay 
V.  Chicago,  M.  &  St.  P.  R.  Co.,  39  Am.  & 
Eng.  R.  Cas.  463,  41  Minn.  178,  4  L.  R.  A. 
632 ;  Ormsbee  v.  Boston  &  P.  R.  Co.,  14  R. 
I.  102,  51  Am.  Rep.  354.  Followed  in 
Dobiecki  v.  Sharp,  8  Am.  &  Eng.  R.  Cas. 
485,  88  N.  Y.  203 ;  Murphy  v.  New  York  C. 
&  H.  R.  R.  Co.,  8  Am.  &  Eng.  R.  Cas.  490, 
88  N.  Y.  445.  Quoted  in  Ohio  &  M.  R. 
Co.  V.  Stansberry,  132  Ind.  533.  Reviewed 
IN  Parsons  v.  New  York  C.  &  H.  R.  R.  Co., 
37  Hun  (N.  Y.)  128. 

A  passenger  arrived  at  a  station  on  a  train 
that  was  due  one  minute  before  an  express 
train  going  ii.  the  opposite  direction,  but 
just  as  he  stepped  off  he  was  struck  by  the 
express.  Held,  thac  he  had  a  right  to  rely 
upon  there  being  no  danger  in  getting  off  as 
he  did ;  that  it  was  the  duty  of  the  conduc- 
tor to  observe  the  true  time  of  the  trains, 
and  to  give  warning  if  one  train  was  off  time, 
or  of  anything  that  might  cause  danger. 
Gvnsales  v.  New  York  &•  H.  R.  Co.,  39  How. 
Pr.  {N.  F.)  407. 

As  a  matter  of  law  it  cannot  be  said  to  be 
contributory  negligence  for  a  passenger, 
seeking  to  get  on  a  train,  to  attempt  to  cross 
an  intermediate  track  without  first  looking 
to  see  if  trains  are  approaching.  Terry  v. 
Jewett,  78  N.  Y.  338;  affirming  17  Htiny^l, 

If  a  passenger  leaves  a  train  before  it  is 
at  the  station  and  attempts  to  cross  over 
tracks  he  is  bound  to  make  use  of  the  same 
vigilance  as  in  crossing  a  track  on  a  highway; 
but  if  he  leaves  at  such  place,  and  walks 
along  the  side  of  his  train  to  the  regular 
station,  then  he  has  a  right  to  assume  that 
no  trains  will  be  run  on  intervening  tracks, 
so  as  to  endanger  his  safety.  Parsons  v. 
New  York  C.  5-  H.  R.  R.  Co.,  37  Him  {N. 
Y.)  128. — Reviewing  Brassell  t/.  New  York 
C.&H.  R.  R.  Co..  84  N.  Y.  243. 

(7) in  Pennsylvania. —  Where  a  pas- 
senger was  told  that  the  next  station  was 
his  place  to  get  off,  and  as  the  train  slowed 
up  he  saw  the  name  of  the  station  on  a  sta- 
tion-house, and,  leaving  the  car,  was  killed 
by  a  passing  train  on  another  track,  which 
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it  was  necessary  to  cross— field,  that  the  rule 
to  "stop,  look,  and  listen"  did  not  apply, 
and  that  his  contributory  negligence  was  for 
the  jury,  though  it  appeared  that  the  train 
had  only  stopped  to  allow  the  other  to  pass, 
and  regularly  discharged  its  passengers  at  a 
station  a  little  further  on,  where  crossing 
the  other  track  was  not  necessary.  Pennsyl- 
vania R.  Co.  V.  White,  88  Pa.  St.  327.— 
Distinguishing  Pennsylvania  R.  Co.  v. 
Beale,  73  Pa.  St.  504;  Nagle  v.  Allegheny 
Valley  R.  Co.,  88  Pa.  St.  35.— Followed  in 
Pennsylvania  R.  Co.  v.  Peters,  30  Am.  & 
Eng.  R.  Cas.  607,  1 16  Pa.  St.  206,  8  Cent. 
Rep.  408,  9  Atl.  Rep.  317,  19  W.  N.  C.  418. 
Quoted  in  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Shean,  18  Colo.  368. 

(8)  in  Texas. — Plaintiff  had  gone  to 

the  station  from  the  train  on  the  main 
track.  On  leaving  the  station  he  passed 
along  the  platform  to  the  steps  at  its  north 
end,  and  descending  them  found  a  pile  of 
shells,  placed  there  by  the  company,  ob- 
structing his  further  progress  and  requiring 
him  to  step  aside  on  the  ends  of  the  cross- 
ties  on  the  side-track,  and  after  taking  four 
steps  he  was  struck  and  injured.  Steam 
was  escaping  from  the  engine  on  the  main 
track,  so  he  could  not  hear  the  approaching 
train.  The  appellee's  servants  saw  and 
could  have  warned  him,  but  did  not,  and  he 
did  not  know  that  another  train  was  due, 
but  the  servants  of  the  company  did. 
These  facts  do  not  show  that  appellant  was 
guilty  of  contributory  negligence.  Sanchez 
v.  San  Antonio  &•  A.  P.  R.  Co.,  3  Tex.  Civ. 
App.  89,  22  S.   IV.  Rep.  242. 

454.  Passing  under  train. — Plaintiff, 
in  assisting  a  passenger  to  a  train  on  de- 
fendant's road  in  the  night-time,  attempted 
to  pass  under  one  of  a  train  of  freight  cars 
standing  across  the  road,  to  which  an  engine 
was  attached,  and,  while  under  the  car,  was 
injured  by  the  starting  of  the  train,  //eld, 
that  he  was  guilty  of  contributory  negli- 
gence. Smith  V.  Chicago,  R.  /.  <Sr-  P.  R. 
Co.,  55  /owa  33,  7  N.  W.  Rep.  398. 

455.  Question  of  fact  for  jury.— 
Whether  a  passenger  who  alights  from  an 
excursion  train,  which  has  stopped  tempo- 
rarily to  allow  a  regular  train  to  pass,  to  get 
a  drink  of  water,  and  who  was  run  over  by 
the  regular  train  passing  at  full  speed,  was 
guilty  of  contributory  negligence  or  not  is 
a  question  of  fact  for  the  jury.  Wandell  v. 
Corbin,  38  Hun  {N.  Y.)  391. 

Plaintiff  was  a  member  of  a  military  com- 


pany and  was  a  passenger  on  an  east-bound 
special  train.  The  train  stopped  at  an  in- 
termediate station  to  permit  a  west-bound 
train  to  pass,  and  lay  some  fifteen  or  twenty 
minutes,  but  no  announcement  was  made  of 
the  purpose  of  the  stop.  The  day  was  very 
hot,  and  plaintiff,  becoming  ill  and  very 
thirsty,  and  not  finding  any  water  on  the 
train,  left  it  and  crossed  another  track  to  a 
passenger  platform  and  entered  a  switch- 
house  for  water.  In  crossing  the  track  he 
looked  eastward  but  saw  no  train,  but  very 
soon  after  entering  the  switch-house  heard 
a  train-bell  ring,  and  supposing  it  was  for 
the  purpose  of  starting  his  train,  hurried 
back,  but  in  crossing  the  track  was  struck 
by  a  west-bound  train,  //eld,  that  the  ques- 
tion as  to  whether  plaintiff  was  guilty  of 
contributory  negligence  was  for  the  jury. 
Wandell  \.  Corbin,  17  JV.  V.  S.  R.  718,  i  A'. 
Y.  Sitpp.  795.  And  see  also  Bethmann  v. 
Old  Colony  R.  Co.,  155  Mass.  352,  29  N.  E. 
Rep.  587. 

In  an  action  for  an  injury  sustained  by  a 
passenger  who  on  a  dark  night,  upon  the 
arrival  of  a  train  on  a  main  track  next  to 
the  station-house,  alighted  on  a  narrow 
platform  between  that  track  and  a  side- 
track, and  in  crossing  from  the  platform  to 
the  highway  was  struck  by  an  engine  back- 
ing on  the  side-track,  if  the  evidence  at  the 
trial  has  any  tendency  to  show,  according 
to  the  general  knowledge  and  experience  of 
men,  that  the  situation,  arrangement,  and 
use  of  the  premises  were  such  as  to  invite 
the  plaintiff  to  cross  to  the  highway  in  the 
manner  in  which  he  attempted  to  do,  that 
he  used  ordinary  care  in  the  attempt,  and 
that  th°  defendants  did  not  provide  proper 
safeguards  against  such  an  accident,  the 
questions  whether  there  was  due  care  on 
the  oart  of  the  plaintiff,  and  negligence  on 
the  part  of  the  defendants,  are  for  the  jury. 
Gaynor  v.  Old  Colony  &*  N.  R.  Co.,  100  Mass. 
208. — Distinguishing  Bancroft  v.  Boston 
&  W.  R.  Corp.,  97  Mass.  275.— Quoted  in 
Dodge  V.  Boston  ^  B.  Steamship  Co.,  37 
Am.  &  Eng.  R.  Cas.  67,  148  Mass.  207,  19  N. 
E.  Rep.  373,  2  L.  R.  A.  83;  Stafford  v. 
Hannibal  &  St.  J.  R.  Co.,  22  Mo.  App.  333. 

Where  a  passenger  at  a  station  on  a  dark 
night  was  obliged  to  cross  the  track  to  reach 
a  platform  from  which  his  train  started,  and 
while  so  doing  was  knocked  down  and  in- 
jured by  a  special  train  running  rapidly 
through  the  station  without  warning,  a  non- 
suit on  the  ground  of  contributory  negli- 
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gence  is  wrong,  and  the  case  should  go  to 
the  jury.  Brown  v.  Great  Western  K.  Co., 
52  Z.  T.  226.— Distinguishing  Davey  v. 
London  &  S,  W,  R.  Co.,  L.  R.  12  Q.  B.  D. 
70. 

450.  After  alig:Iitiug  at  place  near 
statiou."' —  A  passenger  was  carried  past 
the  station  at  which  he  wished  to  stop  and 
put  off  at  the  east  end  of  a  trestle  across 
the  river.  His  gun  was  put  out  on  the  em- 
bankment after  the  train  had  crossed  to  the 
west  end.  When  he  boarded  the  train  he 
was  directed  to  place  the  gun  in  the  baggage- 
car.  He  delivered  it  to  a  person  there  who 
demanded  and  received  25  cents  for  the 
service.  He  walked  across  the  trestle  and 
got  his  gun, and  in  crossing  back  with  it,  his 
feet  being  wet  and  covered  with  mud,  his 
foot  slipped  and  he  fell  upon  the  cross-ties 
and  received  injury,  for  which  he  brought 
suit.  Held,  that  he  could  not  recover.  In- 
ternational &*  G.  N.  Ji.  Co.  V.  Folliard, 
(Tex.)  27  Am.  &*  Eng.  R.  Cas.  280,  i  S. 
W.  Hep.  624. 

A  female  passenger  was  negligently  car- 
ried beyond  her  station  and  was  forced  to 
get  off  on  the  track  some  80  or  90  rods  from 
the  station.  In  attempting  to  walk  back 
she  fell  into  a  cattle-pit  and  was  injured. 
Held,  that  she  was  not  guilty  of  contribu- 
tory negligence  in  failing  to  observe  gates 
leading  into  private  grounds,  through  which 
she  might  have  returned  to  the  station  by 
an  unmarked  and  circuitous  route.  It  is 
only  natural  that  she  should  attempt  to 
walk  on  the  track  to  the  station,  and  she 
might  recover  for  such  injuries.  New 
Vork,  C.  &^  St.  L.  R.  Co.  v.  Doane,  37  Am. 
&'  Eng.  R.  Cas.  87.  115  Ind.  435,  15  West. 
Rep.  465,  17  A'.  E.  Rep.  913,  1  L.  R.  A.  157, 
7  Am.  St.  Rep.  451. 

About  half-past  nine  o'clock  on  a  dark, 
rainy,  and  snowy  night  plaintiff  went  to 
defendant's  depot  at  a  village  for  the  pur- 
pose of  taking  the  caboose-car  at  the  rear 
end  of  defendant's  freight  train  for  his  place 
of  residence.  The  train  stopped  with  the 
caboose-car  several  rods  north  of  the  depot 
platform,  and  two  car-lengths  north  of  a 
cattle-guard,  which  was  constructed  across 
both  tracks  of  the  road  and  between  them, 
and  was  partly  uncovered.  Plaintiff  asked 
the  night-watchman  whether  he  would  have 
to  walk  that  far  back  to  get  on  the  caboose, 
and  was  answered  affirmatively;  and  while 

*  See  also  ante,  285. 


on  his  way  to  the  caboose  met  the  conduc- 
tor with  a  lantern  accompanying  lady  passen- 
gers from  the  caboose.  Nothing  was  said 
to  him  by  the  conductor;  and  before  plain- 
tiff reached  the  caboose  he  fell  into  the 
open  cattle  guard  and  was  injured.  He  had 
been  in  the  habit  of  taking  this  train  with 
the  caboose  standing  north  of  the  platform, 
but  had  never  taken  it  with  the  caboose 
standing  north  of  the  cattle-guard  ;  and  he 
had  never  noticed  the  situation  and  condi- 
tion of  the  cattle-guard,  nor  did  he  know 
before  the  accident  that  the  caboose  stood 
north  of  it.  Held,  that  these  facts  war- 
ranted the  jury  in  finding  plaintiff  free  from 
contributory  negligence.  Hartwtg  v.  Chi- 
cago <S-  N.  W.  R.  Co.,  I  Am.  &*  Eng.  R. 
Cas.  65,  49  Wis.  358,  5  A'.  W.  Rep.  865. 

5.  Riding  in  Perilous  Position  or  Place.* 
a.  In  General. 

457.  Care  required  of  passenger. — 

Where  a  passenger  sues  for  an  injury  re- 
ceived by  the  falling  of  a  bridge,  and  it  ap- 
pears that  he  was  in  his  proper  place  in  the 
car,  and  made  no  exposure  of  his  person  to 
danger,  there  caii  be  no  quesron  of  con- 
tributory negligence  in  the  case.  Louisville, 
N.  A.  &>  C.  R.  Co.  V.  Snyder,  37  Am.  &- 
Eng.  R.  Cas.  137,  117  Ind.  435,20  N.  E. 
Rep.  284,  3  L.  R.  A.  434. 

458.  Duty  to  select  safe  seat  or 
position. — It  is  the  duty  of  the  passenger, 
on  getting  on  board  of  a  car,  to  place  him- 
self in  a  safe  position  therein,  if  he  is  able  to 
obtain  such  a  position,  and  it  is  no  excuse 
for  him  to  place  himself  in  an  unsafe  one, 
that  the  persons  in  charge  know  he  is  un- 
safe, and  do  not  drive  him  therefrom,  when 
the  unsafety  is  known  to  the  passenger. 
Ashbrook  v.  Frederick  Ave.  R.  Co.,  18  Mo. 
App.  290.— Quoting  Clark  v.  Eighth  Ave. 
R.  Co.,36N.  Y.  137. 

The  passenger  owes  no  duty  to  a  com  pany 
to  select  for  himself  the  safer  seat  on  the 
train.  It  is  the  duty  of  the  company  to  the 
passenger  to  make  all  seats  safe.  Willis  v. 
Long  Island  R.  Co.,  34  N.  Y.  670;  affirming 
32  Barb.  398. 

*  See  also  ante,  207,  345, 420(3),  435- 
440. 

Passenger  riding  in  perilous  position,  see 
notes,  21  Am.  &  Eng.  R.  Cas.  248;  31  Id.  72; 
13  Id.  27. 

Inju'ies  to  passengers  riding  in  dangerous 
places,  see  31  Am.  &  Eng.  R.  Cas.  73,  abstr. 
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Plaintiflf  entered  a  caboose  car  as  a  pas- 
senger, but  instead  of  taking  a  stationary 
seat  along  the  side  of  tlie  car  he  took  a 
light,  loose  chair  known  to  be  only  for  the 
use  of  the  conductor,  and  sat  in  it,  leaning 
back  against  a  box  within  a  few  inches  of 
the  open  side  door,  with  his  legs  crossed, 
when  he  was  thrown  out  while  the  train  was 
running  at  a  rapid  rate  around  a  curve. 
NM,  such  contributory  negligence  as  to  bar 
a  recovery.  Norfolk  &*  JV,  Ji.  Co,  v.  Fer- 
guson,  79  Va.  241. 

A  passenger  does  not  owe  a  duty  to  the 
company  to  push  and  crowd  his  way  in 
order  to  get  an  advantage  over  other  pas- 
sengers in  securing  a  place  within  the  cars, 
and  it  does  not  follow,  as  a  matter  of  law, 
that  he  will  be  guilty  of  negligence  for  not 
so  doing.  Nor  will  his  duty  to  the  com- 
pany require  that  he  shall  wholly  disregard 
the  usual  and  ordinary  courtesies  and 
amenities  of  life.  In  fact,  it  is  not  neces- 
sarily, and  as  a  matter  of  law,  negligence  to 
stand  aside  and  allow  ladies  to  occupy  the 
safest  and  most  desirable  positions  in  a  pub- 
lic conveyance.  Chicago  <S^»  A.  A'.  Co.  v. 
Fisher,  141  ///.  614,  31  N.  E.  Rep.  406; 
affirming  38  ///.  App.  33. 

450.  Ridini;  in  (Iniij^crous  position, 
generally.* — (i)  Kule  staled. — A  passen- 
ger who  voluntarily  and  unnecessarily  puts 
himself  in  a  position  of  danger  is  not  en- 
titled to  recover  damages  for  personal  in- 
juries to  himself,  as  he  has  been  guilty  of 
contributory  negligence.  Little  Jiock&^  Ft. 
S.  R.  Co.  V.  Miles,  1 3  Am.  &>  Eitg.  R.  Cas. 
10,  40  Ark.  298,  48  Ant.  Rep.  10. 

A  company  is  not  liable  for  failure  to  take 
steps  to  avert  injury  from  one  who  has 
placed  himself  in  danger,  where  it  has  not 
omitted  to  discharge  any  duty  towards  such 
person.  Carrollv.  Interstate  Rapid  Transit 
Co.,  52  Atn.&'Eug.R.  Cas.  273,  107  Mo.  653, 
175.  IV.  Rep.  889. 

Where  a  passenger,  without  the  consent 
of  the  carrier,  selects  a  place  to  ride  which 
is  obviously  not  intended  for  that  purpose, 
and  is  hurt  by  reason  of  hazards  peculiar  to 
that  position,  he  has  no  cause  of  action. 
Carroll  v.  Interstate  Rapid  Transit  Co.,  52 
Am.  &^  Eng.  R.  Cas.  273,  107  Mo.  653,  17  .S". 
IV.  Rep.  889. 

(2)  Permission  of  employ i. — A  station 
agent  has  no  authority  to  permit  a  passen- 

*  Riding  in  dangerous  place,  when  bars  action 
for  injury,  see  Contributory  Negligence, 
38. 


ger  to  ride  in  a  dangerous  place,  and  if  an 
accident  occurs  to  a  passenger  so  riding,  the 
company  will  not  be  liable  for  injuries  hap- 
pening to  him.  Little  Rock  6^  Ft.  S.  R. 
Co.  V.  Miles,  13  Am.  &*  Eng.  R.  Cas.  10,  40 
Ark.  298,  48  Am.  Rep.  10. — Quoting  Wil- 
ton V.  Middlesex  R.  Co.,  107  Mass.  108; 
Flower  v.  Pennsylvania  R.  Co.,  69  Pa.  St. 
210.  Reviewing  Eaton  %>.  Delaware,  L.  & 
W.  R.  Co.,  57  N.  Y.  382 ;  Robertson  v. 
New  York&  E.  R.  Co.,  22  Barb.  (N.  Y.)  91  ; 
Snyder  v.  Hannibal  &  St.  J.  R.  Co.,  60  Mo. 

413- 

If  a  person  takes  an  exposed  position 
upon  a  train  not  designed  for  the  use  of 
passengers,  he  himself  incurs  the  special 
risks  of  that  position,  whether  he  takes  it  by 
the  license,  non-interference,  or  even  ex- 
press permission  of  the  conductor.  Files  v. 
Boston  &^  A.  R.  Co.,  149  Mass.  204,  21  N. 
E.  Rep.  311. 

(3)  Illustrations. — If  a  passenger  goes  to 
the  rear  end  of  a  caboose  when  he  ought  to 
have  been  in  the  car,  and  is  thrown  down 
by  a  sudden  jerk,  he  cannot  complain  of  the 
absence  of  a  guard-chain  across  the  end  of 
the  car  platform,  which  would  have  pre- 
vented his  falling.  Hazard  v.  Chicago,  B. 
<S-  Q.  R.  Co..  1  Biss.  ([/.  S.)  503. 

A  passenger  on  an  excursion  train,  who 
seats  himself  on  the  rear  end  of  the  box  of 
an  open  car,  the  end  board  not  exceeding 
two  and  one  half  inches  in  thickness,  with 
his  feet  elevated  by  being  placed  on  the 
seat  directly  in  front  of  him,  and  with  no 
possible  opportunity  of  protecting  himself 
in  case  of  a  sudden  jolt  of  the  car,  when  he 
might  have  found  a  safe  seat  in  an  adjoining 
car  or  stood  up  in  the  car  in  question,  is 
guilty  of  contributory  negligence  as  a  mat- 
ter of  law ;  and,  in  an  action  for  his  death, 
caused  by  falling  from  his  seat  whiie  the 
train  was  in  motion,  it  is  error  to  submit 
the  question  of  contributory  negligence  to 
the  jury.  Jackson  v.  Crilly,  16  Colo.  103,  26 
Pac.  Rep.  331. 

460.    in    open    flat-car.— The 

plaintiflf  was  voluntarily  on  the  train  where 
he  was  injured,  by  the  invitation  of  the  con- 
ductor, made  at  his  own  request ;  he  paid 
no  fare,  and  none  was  expected  from  him  ; 
he  selected  an  open  flat-car,  on  which  he 
rode,  rather  than  in  the  passenger  coach, 
and  was  in  a  position  where  he  was  more 
exposed  to  accident  from  sparks  and  cinders 
than  he  would  have  been  had  he  taken  a 
seat  in  the  closed  coach.     Held,  that  he  was 
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entitled  to  look  only  for  such  security  as 
that  mode  of  conveyance  was  reasonably  ex- 
pected to  afford  ;  and  having  voluntarily 
incurred  the  injury  of  which  he  complains, 
resulting  from  getting  a  cinder  in  his  eye,  he 
was  not  entitled  to  recover  from  the  rail- 
road, even  if  it  were  somewhat  at  fault. 
Hti;gins  v.  Cherokee  R.  Co.,  27  Atn.  &'  Eng. 
K.  Cas.  218,  73  Ga.  149.— REVIEWED  in 
Western  &  A.  R.  Co.  v.  Bloomingdale,  74 
Ga.  604. 

A  company  was  running  a  train  used 
primarily  in  the  construction  of  tlie  road, 
but  carrying  a  number  of  passengers.  Plain- 
tiff and  others  placed  t"^^  ty  kegs  on  a  flat- 
car  and  made  seats  by  placing  a  plank 
across  them.  Both  the  conductor  and 
brakeman  requested  them  to  go  into  a  box- 
car. They  replied  that  they  wished  to  ride 
on  the  flat-car  to  see  the  country.  During 
the  trip  plaintiff  and  others  were  killed  by 
the  derailment  of  the  train,  caused  by  the 
company's  negligence  in  its  management. 
Held,  that  the  deceased  was  not  necessarily 
guilty  of  negligence  in  taking  a  position  on 
the  flat-car,  unless  he  was  there  in  disregard 
of  some  monition  of  danger,  or  in  disobedi- 
ence of  some  rule  or  order  of  the  company. 
The  question  was  one  for  the  jury,  whether, 
under  all  the  facts  and  circumstances,  an 
ordinarily  prudent  man  would  have  reason- 
ably anticipated,  by  taking  such  position, 
that  he  was  exposing  himself  to  injury, 
though  it  appeared  thi  he  might  not  have 
been  injured  had  he  been  in  the  boxcar. 
Wagner  v.  Missouri Pac.  J?.  Co.,  97  Afo.  512, 
3  L.  R.  A.  156.  10  S.  IV.  Rep.  486. 

401. on  engine.*— If  a  passenger 

leaves  his  place  on  a  car  where  it  is  cus- 
tomary for  passengers  to  ride,  and  at  the 
request  of  a  fireman  commences  to  clean 
the  headlight  of  the  engine,  at  which  place 
he  received  the  injury  complained  of,  he 
was  guilty  of  negligence,  and  it  should  have 
been  submitted  to  the  jury  to  determine  if 
such  negligence  proximately  contributed  to 
the  injury;  and  if  so,  to  further  determine  if 
the  conduct  of  the  defendant  was  wanton 
and  intentional,  or  so  reckless  as  to  be  the 
equivalent  thereof.  Brown  v.  Scarboro,  58 
Am.  &»  Eng.R.  Cas.  364,  97  Ala.  316,  12  .S"^. 
Rep.  289. 

Where  a  company  is  in  the  habit  of  car- 
rying its  shopmen  to  and  from  their  work 
as  a  matter  of  accommodation  and  without 

*See  also<iM/;,  31. 
2  D.  R.  D.— 32, 


any  agreement  or  compensation  therefor,  if 
its  train  is  so  crowded  that  one  of  said 
shopmen  cannot  get  a  seat  in  the  cars,  that 
fact  will  not  justify  him  in  sitting  on  the 
pilot  of  the  engine;  and  if  he  does  improp- 
erly do  so,  it  is  his  duty  to  leave  the  pilot 
and  go  into  the  cars  at  his  first  opportunity. 
Downey  v.  Chesapeake  6>»  O.  R.  Co.,  28  W. 
Va.  732. 

If  the  passenger  rides  where  he  has  no 
right  to  ride  by  the  rules  of  the  company,  or 
in  a  place  of  great  danger — as  on  top  of  the 
car  or  cow-catcher  or  pilot  of  the  engine — 
where  no  man  of  ordinary  prudence  would 
attempt  to  ride,  the  mere  knowledge  or  con- 
sent of  the  conductor  or  trainmen  to  his 
riding  there  will  not  entitle  the  plaintiff  to 
any  greater  rights  against  the  company  on 
account  of  any  injury  received  by  himwhile 
so  riding,  than  if  the  conductor  or  trainmen 
had  been  wholly  ignorant  that  he  was  so 
riding.  Downey  v.  Chesapeake  Ss^  O.  R.  Co.. 
28  IV.  Fa.  732.— Quoting  Pennsylvania  R. 
Co.  V.  Langdon,  92  Pa.  St.  21. 

A  colored  man,  coming  to  the  station  to 
take  passage  upon  a  train,  seated  himself  on 
the  pilot  of  the  engine,  and  when  asked  by 
the  conductor  what  he  was  doing  there, 
stated  that  he  had  not  enough  money  to 
pay  his  fare,  but  had  given  fifty  cents  to  the 
fireman  for  permission  to  ride  there.  After 
the  train  started  he  was  thrown  off  and  in- 
jured by  the  engine  running  over  a  hand-car. 
The  man  was  of  ordinary  intelligence.  By 
the  rules  of  the  company  employes  were 
prohibited  from  allowing  passengers  to  ride 
in  such  a  place.  In  an  action  to  recover 
damages  from  the  company — held,  that  the 
plaintiff  had  been  guilty  of  such  contribu- 
tory negligence  as  precluded  all  right  of  re- 
covery. Rucker  v.  Missouri  Pae.  R.  Co. ,  2 1 
Am.  &^  Eng.  R.  Cas.  245,  61  Tex.  499. 

462. on  runniik{>:-bonr(l  of  ex- 

cnrsion  train. — The  cars  on  an  excursion 
train  were  provided  with  a  running-board 
along  either  side  instead  of  an  aisle  through 
the  middle.  Plaintiff,  a  pissenger,  was  al- 
lowed to  leave  his  car  for  the  purpose  of 
selling  tickets.  When  passing  along  such 
running  board  he  was  injured  by  being 
struck  by  a  coal-bin,  constructed  very  near 
the  track.  Held,  that  it  was  not  contribu- 
tory negligence  for  him  to  attempt  to  use 
the  running-boards,  nor  to  fail  to  notice  the 
coal-bin.  Dickinson  v.  Port  Huron  &-■'  N.  IV. 
R.  Co.,  21  Am.  (S"*  Eng.  R.  Cas.  456,  53  J/zf//. 
43,  18  A^.  W.  Rep.  553.— Distinguishing 
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Hickey  v.  Boston  &  L.  R.  Co.,  14  Allen 
(Mass.)  429 ;  Camden  &  A.  R.  Co.z/.  Hoosey, 
99  Pa.  St.  492,  44  Am.  Rep.  120. 

4U3. on  top  of  caboose.— A  pas- 
senger on  a  freight  train,  riding  on  a  pro- 
jection or  cupola  several  feet  above  the 
roof  of  a  caboose,  where  there  are  no  guards 
of  any  sort,  and  thrown  therefrom  by  the 
jar  caused  by  the  coupling  of  a  switch-en- 
gine to  the  train,  cannot  recover  upon  mere 
proof  that  the  injury  was  caused  by  the  jar. 
It  is  contributory  negligence  to  ride  in  that 
way.  Tuhy  v.  Chicago,  B.  iS»  Q.  R.  Co.,  41 
Mo.  App.  432. -Reviewing  Harris  v.  Han- 
nibal &  St.  J.  R.  Co.,  89  Mo.  233. — And  see 
also  Dffwney  v.  Cliesapeake  &*  O.  A'.  Co.,  28 
IV.  Va.  732. 

404.  StaiKliiig  up  in  car. — A  passen- 
ger is  bound  to  occupy  a  seat  in  the  car 
provided  for  passengers.  If,  however,  he 
places  himself  in  some  other  position  with 
the  assent  of  the  conductor,  the  company  is 
liable  if  an  injury  occurs  through  its  negli- 
gence. Little  Rock  <5»  Ft.  S.  R.  Co.  v.  Miles, 
\lAm.&' Eng, R.  Cas.  i o, 40  Ark.  298, 48  Am. 
Rep.  10.— Reviewing  Indianapolis  &  St.  L. 
R.  Co.  V.  Horst,  93  U.  S.  291. — Quoted  in 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Lindley,  41 
Am.  &  Eng.  R.  Cas.  72,  42  Kan.  714, 6  L.  R. 
A.  646,  41  Alb.  L.  J.  92,  22  Pac.  Rep.  703. 

The  plaintiff  admitted  that  she  had  fre- 
quently taken  passage  on  the  train  and  was 
•familiar  with  its  operation  ;  that  when  the 
train  started,  after  the  first  stop,  she  could 
have  taken  a  seat  without  inconvenience  to 
herself,  and  waited  for  the  car  to  stop  again; 
that  she  saw  the  brakeman  pull  the  bell- 
cord  and  that  the  door  was  open,  and  knew 
.iiat  the  door,  which  swung  on  hingPo,  was 
■  )t  fastened,  and  that  the  train  .an  only 
'      ■«  or  four  feet  after  it  hadsfrted.  Held, 
'.  .L  'Ontributory  negligence  on  her  part 
;•,  •    'Ot  conclusively  established   by  these 
'  >  Madden  v.  Missouri  Pac.  R.  Co.,  50 

Mo.  App.  666. 

Where  a  passenger  was  thrown  down  and 
his  thigh  broken  while  standing  up  in  the 
car,  by  reason  of  heavy  jolts  and  jars,  and 
there  is  some  evidence  tending  to  prove 
that  the  locomotive  was  overloaded  and 
that  the  train  was  carelessly  managed,  it  is 
error  to  instruct  the  jury  that  the  injury  was 
the  result  of  a  mere  accident,  and  that  plain- 
tiff was  guilty  of  contributory  negligence. 
Wallace  v.  Western  N.  C.  R.  Co. ,  37  Am. 
&•  Eng.  R.  Cas.  159,  loi  JV.  Car.  454,  8  S. 
E.  Rep.  166. 


A  railway  train  should  stop  a  reasonable 
length  of  time  at  depots  to  allow  all  passen- 
gers to  enter  the  cars,  and  a  reasonable  time 
thereafter  for  them  to  be  seated,  after  which 
the  company  will  not  be  rendered  liable  on 
account  of  an  injury  sustained  by  one  who, 
having  an  opportunity  to  be  seated,  fails  to 
sit  down  and  is  thrown  down  by  the  start- 
ing of  the  train  after  the  usual  signal  to 
start  was  sounded.  International  &*  G.  A\ 
R.  Co.  v.  Copeland,  60  Tex.  325. 

465. standing  near  door— Open 

door.* — (i)  Generally.— "  II  there  be  any 
danger  in  standing  near  an  open  side  door 
of  the  car,  when  the  train  is  starting  or  in 
motion,  it  is  not  an  unreasonable  presump- 
tion that  persons  of  ordinary  prudence  are 
aware  of  it ;"  and  when  a  person  so  stand- 
ing is  thrown  from  the  car  by  the  shock 
attendant  on  its  coupling  with  the  train, 
and  thereby  injured,  he  cannot  complain 
that  he  was  not  notified  of  his  danger,  nor 
warned  of  the  coming  shock.  Thompson  v. 
Duncan,  76  Ala.  334. 

Plaintiff,  a  passenger  on  the  car  of  the 
defendant,  while  the  train  was  stopped  was 
standing  by  the  door  of  the  car,  the  door 
shutter  being  open,  with  his  hand  resting 
upon  the  door-frame  against  which  the 
shutter  closed.  While  in  that  position  the 
door  was  closed,  injuring  his  little  finger. 
A  brakeman  appears  to  have  closed  the 
door,  and  while  he  might  have  seen  the 
hand  of  the  plaintiff,  there  is  no  proof  that 
he  did  see  it.  Judgment  having  been  ren- 
dered for  damages— //^/^,  that  the  evidence 
showed  negligence  on  part  of  plaintiff  in 
resting  with  his  hand  in  danger.  It  was 
not  the  duty  of  the  brakeman  to  see  that 
the  plaintiff  was  taking  care  of  himself,  and 
he  had  a  right  to  presume  that  the  passen- 
ger was  taking  such  care.  Had  the  brake- 
man  seen  the  danger  and  then  shut  the 
door,  doing  the  injury,  the  negligence  of 
the  passenger  would  not  have  relieved  the 
defendant  from  liability.  Texas  A>»  P.  R. 
Co.  v.  Overall,  82  Tex.  247,  18  5.  W.  Rep. 
142. 

A  contract  with  the  government  to  trans- 
port prisoners  of  war  includes  necessary 
guards  and  stationing  them  at  proper  places. 


*  Contributory  negligence  of  passenger  negli- 
gently injured  by  or  about  car  door,  see  note,  31 
Am.  &  Eng.  R.  Cas.  434. 

Liability  to  passenger  who  was  struck  by  a 
missile  while  sitting  at  open  car  window,  see 
53  Am.  &  Eng.  R.  Cas.  407,  atstr. 
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So,  where  a  soldier  is  injured  while  acting 
as  guard,  and  standing  on  the  car  platform 
where  he  i^  stationed  and  required  to  stand, 
it  is  not  error  to  refuse  to  instruct  that  he 
could  not  recover  for  the  injuries  by  reason 
of  his  position  when  injured.  Truex  v. 
Erie  R.  Co.,i,Laiis.  (A'  F.)  198. 

(2)  English  cases. — A  passenger  who  leans 
too  heavily  upon  a  carriage  door  and  is  in- 
jured by  its  opening  is  guilty  of  contrib- 
utory negligence.  Warbiirton  v.  Midland 
M.  Co.,  21  L.  T.  S35. 

Where  a  passenger,  although  without 
necessity  for  so  doing,  leans  against  a  car- 
riage door  which  flies  open  and  causes  him 
to  fall  out  and  sustain  injuries,  there  is  evi- 
dence of  the  liability  of  the  company  to  go  to 
the  jury.  Gee  v.  Metropolitan  R.  Co.,  21  W. 
R.  584,  L.  R.  8  Q.  B.  161,  42  L.  J.  Q.  B.  105, 
28  L.  T.  282.— Followed  in  Richards  v. 
Great  Eastern  R.  Co.,  28  L.  T.  711, 

Where  a  passenger,  after  getting  into  a 
carriage,  leaves  his  hand  for  about  half  a 
minute  on  the  door-jamb,  and  the  guard, 
after  crying  out  to  the  passengers  to  take 
their  places,  shuts  the  door  and,  not  seeing 
the  passenger's  hand,  injures  his  thumb, 
there  is  no  evidence  of  negligence  on  the 
part  of  the  company,  but  there  is  evidence 
of  contributory  negligence  on  the  part  of 
the  passenger.  Richardson  v.  Metropolitan 
R.  Co.,  yj  L.J.  C.  P.  300. 

400.  Scuffling:  in  car.— Plaintiff  and 
others,  all  young  men,  entered  a  train,  and 
were  told  that  the  passenger  car  was  full 
and  were  directed  to  go  into  the  baggage- 
car.  They  got  to  playing  and  scuffling, 
which  brought  on  racing  from  one  car  to 
another,  and  while  in  the  passenger  car 
plaintiff  was  injured.  He  would  not  have 
been  injured  had  he  remained  in  the  bag- 
gage-car. Held,  that  he  could  not  recover, 
if  his  own  carelessness  or  imprudence  con- 
tributed in  any  way  to  the  injury.  Galena 
^  C.  U.  R.  Co.  V.  Fay,  16  ///.  558. 

407.  Shutting  car  door. — A  passen- 
ger, sitting  close  to  the  front  door  of  a 
crowded  car  when  passing  through  a  tunnel, 
attempted  to  shut  the  door,  after  the  car 
was  in  total  darkness,  in  order  to  keep  out 
smoke  and  cinders,  and  in  doing  so  was  in- 
jured. Held,  that  the  facts  justified  a  ver- 
dict against  the  company,  if  the  jury  found 
the  passenger  free  from  contributory  negli- 
gence. Western  Md.  R.  Co.  v.  Stanley,  18 
Am.  &*  Eng.  R.  Cas.  206,  61   Md.  266,  48 


Am.  Rep,  96.— DISTINGUISHING  Adams  v, 
Lancashire  &  Y.  R.  Co.,  L.  R.  4  C.  P.  739. 

A  passenger  who  falls  from  a  carriage 
while  attempting  to  fasten  a  door  which 
continually  flew  open  cannot  recover  for 
the  injuries  received,  where  it  is  shown  that 
the  train  would  have  arrived  at  the  next 
station  y.'ithin  two  or  three  minutes,  and 
thai  in  five  minutes  he  would  have  finished 
his  journey.  Adams  v,  Lancashire  (S>»  Y.  R. 
Co.,  38  L.J.  C.  P.  277,  L.  R.  4  C.  P.  739,  20 
L.  T.  850,  17  W.  R.  884.— Questioned  in 
Gee  V.  Metropolitan  R.  Co.,  L.  R.  8  Q.  B. 
161,  42  L.  J.  Q.  B.  105,  28  L.  T.  282,  21  W. 

R.  584. 
408.  Sitting  in  dangerous  position. 

— A  passenger  traveling  upon  a  train  com- 
posed partly  of  freight  and  partly  of  pas- 
senger cars,  who  knows  that  the  shocks  in 
coupling  such  trains  are  greater  and  more 
frequent  than  in  the  case  of  trains  composed 
wholly  of  passenger  cars,  is  guilty  of  negli- 
gence contributing  to  injuries  received 
through  being  thrown  against  a  seat,  if  he 
sits  on  the  arm  of  one  of  the  seats  with  his 
elbow  on  the  back  of  the  seat  and  his  hand 
holding  onto  the  corner  of  one  of  the  ad- 
joining seats.  Smith  v.  Richmond  &*  D.  R. 
Co.,  34  Am.  &^  Eng.  R.  Cas.  557,  99  Al.  Car. 
241,  5  S.  E.  Rep.  896. — Distinguishing  Gee 
V.  Metropolitan  R.  Co.,  L.  R.  8  Q.  B,  161. 
Reviewing  Harris  v.  Hannibal  &  St.  J.  R. 
Co.,  27  Am.  &  Eng.  R.  Cas.  216, 89  Mo.  233 ; 
Wallace  v.  Western  N.  C.  R.  Co.,  98  N.  Car, 
494- 

400.  in  chair  instead  of  sta- 
tionary seat. — Where  a  passenger  enters 
a  caboose  and  sees  a  chair,  he  is  justified  in 
inferring  that  it  is  there  for  a  seat;  and 
using  it  in  preference  to  the  stationary  seals 
around  the  side  of  the  car  is  not  contrib- 
utory negligence.  Quackenbttsh  v.  Chicago 
&*  N.  W.  R.  Co.,  34  Am.  &•  Eng.  R.  Cas. 
545.  73  ^oiva  458,  35  N.  IV.  Rep.  523. 

470.  Occupying  dangerous  posi- 
tion at  invitation  of  carrier.*— If  a 
passenger  takes  a  place  of  extra  peril  by  the 
invitation  of  the  carrier's  servants,  the  law 
requires  of  the  latter  the  exercise  of  a  cor- 
responding degree  of  care  for  his  safety. 
The  carrier's  care  ordinarily  is  to  be  meas- 
ured by  the  known  peril  of  the  party  it  un- 
dertakes to  carry.  If  the  passenger  is 
placed  in  a  position  of  great  danger  he 

*See  also  ante,  45,  205,  378,  429. 
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should  be  informed  of  that  fact,  so  as  to 
enable  him  to  exercise  greater  caution 
or  avoid  the  danger  altogether.  Lake 
Shore  iS>»  M.  S.  R.  Co.  v.  Bro-Mn,  31  Am.  &* 
Eiig.  R.  Cas.  61,  123  ///.  162,  14  N.  E.  Rep. 
197.— Reviewed  in  VVilburn  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.,  36  Mo.  App.  203. 

The  fact  that  servants  of  the  company  in- 
vited or  even  directed  passengers  to  occupy 
a  position  of  danger  will  not  render  the 
company  liable  for  injuries  resulting  there- 
from, if  the  danger  was  so  obvious  that  a 
reasonably  prudent  person  would  not  have 
obeyed  the  servant  or  accepted  the  invita- 
tion. Kentucky  &^  I.  Briiigc  Co.  v.  Quinkert, 
2  Ind.  App.  244,  28  N.  E.  Rep.  338. 

471.  Licaviiitr  i^cat  while  train  is 
inoviiig.* — (i)  Rule  stated. — The  company 
has  a  right  to  expect  that  passengers  will 
sit  in  the  cars  until  stations  are  called,  as  is 
the  common  custom  on  railroads; or  if  they 
do  not,  that  they  will  inform  themselves  of 
their  whereabouts.  Minock  v.  Detroit,  G. 
H.  6-  M.  R.  Co.,  97  Mick.  425,  56  A^.  W. 
Rep.  780. 

That  a  passenger  leaves  his  seat  and  steps 
into  the  aisle  near  an  open  door  does  not 
show  contributory  negligence.  Condyw.St. 
Louis,  I.  M.  &>  S.  R.  Co.,  13  Mo.  App.  587 ; 
affirmed  {?)  85  Mo.  79. 

Nor  is  it  necessarily  contributory  negli- 
gence for  a  passenger  to  leave  his  seat  as  a 
car  is  approaching  his  station,  with  a  view 
of  hastening  his  departure,  though  it  is 
probable  that  if  he  had  retained  his  seat  he 
would  not  have  been  injured.  Wylde  v. 
Northern  R.  Co.,  14  Abb.  Pr.  N.  S.  (A'.  Y.) 
213. 

But  in  a  Pennsylvania  case  it  has  been 
held  that  it  is  negligence  in  a  passenger  to 
leave  his  seat  while  a  car  is  slowing  up  near 
a  station  or  elsewhere,  if,  by  remaining  in 
his  seat  until  the  car  stops,  the  accident 
complained  of  would  not  have  occurred. 
Dunn  V.Pennsylvania  R.  Co.,  20 Phila.  {Pa.) 
258. 

(2)  Question  for  jury. — In  an  action  for 
personal  injuries  caused  by  the  alleged  neg- 
ligence of  the  engineer  of  a  passenger  train 
in  backing  the  train  after  stopping  at  a  sta- 
tion, while  the  plaintiff  was  alighting  from 
the  train,  where  the  evidence  is  conflicting 

*  Liability  of  company  for  injuries  to  passen- 
gers caused  by  leaving  seat  before  train  stops  at 
station,  see  note,  58  Am.  Rep.  113. 

Passenger  leaving  seat  before  train  stops,  see 
also  Elevated  Railways,  211. 


as  to  the  period  of  time  between  the  stop 
and  the  movement  backwards,  the  question 
of  contributory  negligence  of  the  plaintiff  in 
leaving  her  seat  in  the  car  before  the  train 
stopped  is  fairly  within  the  province  of  the 
jury  to  decide.  Morgan  v.  Southern  Pac. 
Co.,  95  Cal.  501,  30  Pac.  Rep.  601. 

The  contract  between  a  carrier  and  a  pas- 
senger which  requires  the  former  to  furnish 
the  latter  with  a  seat,  does  not,  as  a  matter 
of  law,  oblige  the  passenger  to  keep  it  dur- 
ing the  entire  journey ;  and  the  question  of 
his  contributory  negligence  in  standing  in 
the  passageway  after  the  car  is  at  his  sta- 
tion, for  the  purpose  of  hastening  his  de- 
parture, is  for  the  jury.  Harden  v.  Boston, 
C.  &^  F.  R.  Co.,  121  Mass.  426. 

(3)  Illustrations. — In  an  action  for  personal 
injuries  to  a  passenger,  a  nonsuit  is  properly 
allowed  where  the  plaintiff's  own  evidence 
shows  that,  when  within  three  orrfour  hun- 
dred yards  of  his  destination,  the  conductor 
came  through  the  car  and  announced  the 
station,  spoke  to  plaintiff  and  passed  onto 
the  platform  of  the  next  car,  leaving  the 
door  of  plaintiff's  car  open  ;  that  the  train 
was  running  rapidly ;  that  plaintiff  followed 
the  conductor  to  the  car  platform,  but  was 
thrown  down  by  the  motion  of  the  car  be- 
fore he  could  catch  the  car  railing.  Blitch 
v.  Central  R.  Co. ,  76  Ga.  333. 

If  the  conduct  of  those  operating  a  freight 
train,  and  their  management  thereof, 
amounts  to  an  invitation  to  a  passenger 
to  alight  at  a  station  for  the  discharge  of 
passengers,  and  would  be  so  understood  and 
acted  upon  by  reasonable  and  prudent  per- 
sons, and  a  passenger  acting  in  good  faith 
upon  such  invitation  arises,  upon  the  train 
coming  to  a  standstill,  for  that  purpose,  and 
is  injured  by  a  sudden  start  of  the  train,  the 
jury  will  be  justified  in  finding  that  he  was 
in  the  exercise  of  ordinary  care  for  his  safety 
at  the  time  of  the  injury.  Chicago  &*  A.  R, 
Co.  V.  Arnol,  58  Am.  6-»  Eng.  R.  Cas.  411, 
144  ///.  261,  33  N.  E.  Rep.  204. 

The  plaintiff  was  a  passenger  on  a  freight 
train  on  the  defendant  road.  Before  the 
train  reached  the  depot  at  the  place  of  his 
destination  it  stopped  to  do  some  switch- 
ing. The  plaintiff  got  up  from  his  seat  to 
see  if  he  was  to  get  off  there.  While  walk- 
ing to  the  door  of  the  car  a  coupling  was 
made,  causing  a  violent  jar,  which  threw 
plaintiflF  to  the  floor  and  injured  him.  In 
an  action  to  recover  damages  for  the  injuries 
sustained  —  held,    that    the    plaintiff    was 
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guilty  of  contributory  negligence  and  could 
not  recover;  that  the  dangers  naturally  in- 
cident to  travel  by  rail  are  greater  on  freight 
than  on  passenger  trains,  and  call  for  a  cor- 
respondingly higher  degree  of  care  on  the 
part  of  passengers.  Harris  v.  Hannibal  &• 
S/./.  A'.  Co. ,  27  Am.  (So  /f//^.  A'.  Cas.  216,89  •i'^''- 
233,  I  .S".  JV.  Rep.  325.— Rkvikwkd  in  Smith 
V.  Richmond  &  D.  R.  Co.,  34  Am.  &  Eng. 
R.  Cas.  5S7,  99  N.  Car.  241,  5  S.  E.  Rep.  896. 
A  passenger,  in  obedience  to  a  trainman's 
call  to  "  change  cars,"  and  after  the  car,  on 
arriving  at  a  station,  had  so  nearly  slopped 
tliat  it  appeared  to  persons  of  ordinary  in- 
telligence and  observation  to  have  fully 
stopped,  rose  and  walked  toward  the  exit. 
He  was  thrown  down  and  injured  by  a  sud- 
den jerk  of  the  car.  Held,  that  he  was  not 
chargeable  with  contributory  negligence, 
and  may  recover  damages  for  injuries  re- 
ceived. Bartholomew  v.  New  York  C.  &>  H. 
A'.  A'.  Co.,  27  Am.  &•  Eng.  Ji.  Cas.  154,  102 
N.  K  716,  I  Silv.  App.  72,  7  A^.  E.  Rep.  623, 
2  A^.  Y.  S.  R,  490.— Quoted  in  Dillon  v. 
Manhattan  R.  Co.,  16  N.  Y.  S.  R.  767.  Re- 
viewed IN  Cook  V.  Long  Island  R.  Co.,  47 
N.  Y.  S.  R.  200;  Myers  v.  Long  Island  R. 
Co.,  10  N.  Y.  S.  R.  430,  45  Hun  591. 

b.  Upon  Platform  of  Car,* 

472.  Generally.— For  a  passenger  to 
be  upon  the  platform  of  a  rapidly  moving 
steam-car  is,  as  matter  of  law,  prima-facie 
negligence,  and  no  recovery  can  be  had  for 
an  injury  which  was  contributed  to  by  the 
fact  of  his  being  in  that  position,  unless  his 
presence  there  was  excused  by  the  occasion. 
Worthingion  v.  Central  Ft.  R.  Co.,  52  Am.  &• 
Eng.  R.  Cas.  384,  64  Vt.  107,  23  Atl.  Rep.  590, 
15  L.  R.  A.  326. — Approving  Hlckey  v. 
Boston  &  L.  R.  Co.,  14  Allen  (Mass.)  429; 
Camden  &  A.  R.  Co.  v.  Hooscy,  99  Pa.  St. 
492.  Distinguishing  Willis  v.  Long  Isl- 
and R.  Co.,  34  N.  Y.  670 ;  Werle  v.  Long 
Island  R.  Co.,  98  N.  Y.  650 ;  Treat  v.  Boston 
&  L.  R.  Co.,  131  Mass.  371  ;  Zemp  ?/.  Wil- 
mington &  M.  R.  Co.,  9  Rich.  (So.  Car.)  84. 
Explaining  Nolan  v.  Brooklyn  City  &  N. 
R.  Co.,  87  N.  Y.  63.  Reviewing  Graville 
V.  Manhattan  R.  Co.,  105  N.  Y.  525. 

The  riding  upon  the  platform  of  a  pas- 

*  Contributory  negligence  of  passengers  in 
riding  on  platforms,  see  note,  58  Am.  &  Eng.  R. 
Cas.  358. 

Passenger  riding  on  platform,  see  also  Elec- 
tric Railways,  20:  Elevated  Railways, 
213. 


senger  car  is  such  negligence,  on  the  part  of 
the  passenger,  us  will  bar  his  recovery  for 
injuries  sustained  by  being  thrown  from  the 
platform  in  rounding  a  curve.  Gooihuin  v. 
Boston  &•  M.  R.  Co.,  52  Am.  &»  Eng.  R.  Cas. 
380,  84  Me.  203,  24  Atl.  Rep.  816, 

And  it  is  no  excuse  that  he  was  on  the 
platform  for  the  purpose  of  sending  a  mes- 
sage  to  his   family.     Torrey  v.  Boston  «&>• 

A.  R.  Co.,  147  Mass.  412,  7  N.  Eng.  Rep.  148, 
18  N.E.Rep.  213. 

Where  a  passenger  sues  for  an  injury  by 
being  thrown  down  by  the  starting  of  the 
train,  while  he  was  on  the  car  platform,  it  is 
proper  to  instruct  the  jury  "  that  if  he  was 
unnecessarily  or  improperly  there,  knowing 
that  the  train  was  about  to  start,  and  was 
thrown  down  by  the  starting  of  the  engine 
with  an  unusual  or  unnecessary  jerk,  he 
could  not  recover."  Torrey  v.  Boston  Gr^  A, 
R.  Co.,  147  Mass.  412,  7  N.Eng.  Rep.  148, 18 
N.  E.  Rep.  2 1 3. 

A  passenger  reaching  a  train  late  hur- 
riedly jumped  on  the  platform  between  the 
tender  and  express-car.  The  door  to  the 
express-car  was  locked,  and  after  standing 
some  time  and  getting  very  cold  he  was 
thrown  off  and  injured.  Held,  that  the  ex- 
press agent  was  under  no  obligation  to  ad- 
mit passengers  through  his  car,  the  express 
business  and  railroad  business  belonging  to 
distinct  companies;  and  that  the  railroad 
company  was  not  liable.  Ohio  iS-*  M.  R.  Co. 
V.  Allender,  47  ///.  App.  484. — D  ISTINGUISH- 
ING  Lake  Shore  &  M.  S.  R.  Co.  v.  Brown, 
123  III.  162  ;  Nashville  &  C.  R.Co.  v.  Erwin, 
(Tenn.)  3  Am.  &  Eng.  R.  Cas.  465  ;  Wilton  v, 
Middlesex  R.  Co.,  107  Mass.   108;  Ciiicago, 

B.  &  Q.  R.  Co.  V.  Sykes,  96  111.  162 ;  Hanson 
V.  Mansfield  R.  &  T.  Co.,  38  La.  Ann.  in  ; 
Union  R.  &  T.  Co.  v.  Shacklett,  19  111.  App. 
145 ;  Chicago  &  N.  W.  R.  Co.  %>.  Rielly,  40 
III.  App.  416. 

473.  After  being  warned  and  re- 
quested to  enter  car.* — A  passenger 
who  remains  on  the  platform  of  a  car  at  the 
rear  end  of  a  long  freight  train,  after  a  re- 
quest or  order  from  the  employes  to  enter 
the  car,  voluntarily  occupies  a  place  of  dan- 
ger, and  assumes  the  risk  of  being  thrown 
from  the  car  and  injured  by  the  sudden 
jerk  of  the  train  on  being  put  in  motion. 
Louisville  &•  N,  R.  Co.  v.  Bisch,  41  Am.  &* 
Eng.  R.  Cas.  89,  120  /tid.  549,  22  JV.  E.  Rep. 


*Seea.\soante,  372,  382,  394,  428  (2), 
433. 
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662.— Quoted  in  Kentucky  &  I.  Bridge  Co. 
V.  Quinkert,  2  Ind.  App.  244. 

It  is  tiie  duty  of  a  passenger  standing  on 
the  platform  of  a  stciim-railroad  car  to  go 
inside  the  car  when  requested  so  to  do  by 
a  person  hSving  charge  of  the  train,  if  there 
is  standing-room  inside,  althougii  there  are 
no  vacant  seats.  Tiie  fact  that  the  passen- 
ger has  a  well-founded  ground  of  complaint 
against  the  railroad  company  for  not  pro- 
viding adequate  accommodations  for  pas- 
sengers, docs  not  release  him  from  the  duty 
of  leaving  the  platform.  Graville  v.  Man- 
hattan K.  Co.,  34  Am.  &•  Eng.  R.  Cus.  375, 
105  N.  V.  525,  \2N.E.  Rep.  51,  8  .V.  Y.  S. 
R.  20;  rmersing  13  Z?ri^32.— Revikwed  IN 
Worthington  v.  Central  Vt.  R.  Co.,  64  Vt. 

107. 

Whether,  where  a  passenger  refuses  to  go 
inside  the  car  when  so  requested,  the  brake- 
man  or  conductor  has  the  right  to  force  him 
to  do  so,  quare.  Graville  v.  Manhattan  R. 
Co.,  34  Am.  (5-  Eng.  R.  Cas.  375,  105  A^.  Y. 
525,  12  A'.  E.  Rep.  l\,Z  N.Y.S.  R.  20;  re- 
versing 13  Daly  32. 

A  passenger  unnecessarily  riding  on  the 
platform  of  a  car  in  motion  must  go  into  the 
car  when  requested  by  the  conductor  or  other 
person  having  charge  of  the  train,  when 
there  is  standing-room  inside;  and  if,  by 
reason  of  such  refusal  and  by  going  down 
onto  the  steps  of  the  car  without  the  knowl- 
edge of  the  conductor  or  other  person  hav- 
ing charge  of  the  train,  he  loses  his  balance, 
falls  overboard,  and  is  injured,  he  is  guilty 
of  contributory  negligence  such  as  will  pre- 
clude his  recovery  for  such  injury.  Fisher 
V.  West  Virginia  df^  P.  R.  Co.,  (IV.  Fa.) 58 
Am.   &^  Eng.  R.   Cas.  337,  19  S.  E.   Rep. 

578. 

474.  Where  there  are  unoccupied 
seats  inside.— If  at  the  time  of  an  acci- 
dent by  which  a  passenger  is  injured  he  is 
voluntarily  and  unnecessarily  upon  the  plat- 
form of  a  running  car,  when  there  is  room 
for  him  inside  the  car,  this  is  such  contrib- 
utory negligence  as  will  prevent  a  recovery 
for  the  injury.  Memphis  &*  L.  R.  R.  Co.  v. 
Salinger,  46  Arh.  528. 

A  passenger  who  voluntarily  and  unneces- 
sarily stands  or  rides  upon  tlie  platform  of 
the  car  when  there  are  unoccupied  seats  in 
the  car,  is  guilty  of  such  negligence  as  will 
prevent  a  recovery  for  injuries  received 
while  so  on  the  platform.  Kentucky  &•  I, 
Bridge  Co.  v.  Quinkert,  2  Ind.  App.  244,  28 
N.E.Rep.-iiZ. 


475.  Where  train  is  crowded.— A 

party  voluntarily  buardini  .1  crowded  train 
and  taking  his  place  on  the  platform^of  a 
car,  without  complaint,  or  effort  to  obtain 
a  seat  or  other  better  accommodations,  can- 
not assign  the  overcrowding  of  the  train  as 
negli>;ence  in  the  railroad  company.  On  the 
other  hand,  when  the  conductor  sees  hin)  in 
that  position  and  collects  his  fare  without 
objection,  the  company  cannot  attribute  its 
occupancy  as  negligence.  Olivier  v.  Louis- 
ville (S-  A'.  R.  Co.,  47  Am.  &•  Eng.  R.  Cas. 
576,  43  La.  Ann.  804,  9  So.  Rep.  431. 

In  such  case  the  passenger  is  bound  to 
conduct  himself  with  the  care  and  caution 
which  his  position  requires,  and  the  com- 
pany is  bound  to  guard  him  from  danger 
incident  to  the  position  arising  from  its  own 
acts.  Olivier  v.  Louisville  &^  N.  R.  Co.,  47 
Am.  &*  Eng.  R.  Cas.  576,  43  La.  Ann.  804, 
9  So.  Rep.  431. 

Plaintiff  was  traveling  on  a  national  holi- 
day. Upon  starting,  the  cars  were  so 
crowded  that  he  was  compelled  to  ride  on 
the  car  steps,  but  before  he  reached  his  des- 
tination a  considerable  number  of  the 
passengers  had  left  the  cars,  but  plaintiff 
continued  on  the  stops,  from  which  he  was 
thrown  by  a  jerk  of  the  train  and  injured. 
The  company  had  provided  trains  and  cars 
for  ample  accommodations  for  the  number 
of  passengers  that  it  anticipattid,  basing  its 
estimate  upon  the  number  carried  the 
former  year;  but  on  this  year  the  num- 
ber of  passengers  was  double  that  of  the 
former  year  on  the  same  holiday.  Held, 
that  it  was  not  negligence  on  the  part  of  the 
company  to  fail  to  provide  better  accommo- 
dations, if  such  a  crowd  could  not  reason- 
ably have  been  anticipated ;  and,  after  a  por- 
tion of  the  passengers  had  left  the  train,  it 
was  the  duty  of  plaintiff  to  go  inside,  or  at 
least  to  see  whether  there  was  room  for  him 
inside.  Chicago  6^  A'.  W.  R.  Co.  v.  Carroll, 
5  ///.  App.  201. 

A  return  excursion  train  was  so  crowded 
and  overloaded  that  all  the  seats  and  stand- 
ing-room in  the  coaches  were  occupied,  as 
well  as  the  platforms  to  the  cars  and  the 
steps  to  the  same.  Plaintiff  got  on  the 
steps  of  a  front  car  and  was  carried  to  the 
next  station,  when  a  large  number  of  pas- 
sengers got  off.  It  did  not  appear  that 
the  plaintiff  might  have  got  a  better  or 
safer  position,  or  that  he  received  any  no- 
tice by  the  conductor  or  any  one  else  that 
he  might  find  room  in  some  other  car,  and 
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so  he  continued  to  occupy  his  position  on 
the  platform  steps  until  he  arrived  at  an- 
otiier  station,  when  he  was  pushed  oti  the 
steps  by  the  crowd  of  other  [lassengers  and 
injured.  Held,  that  his  failure  at  the  first 
stop  of  the  train  to  try  and  find  a  safer 
place  was  not  such  neglifjence,  as  a  matter 
of  law,  as  to  preclude  a  recovery  by  iiim, 
but  that  the  question  of  his  negligence  in 
fact  was  properly  submitted  to  the  jury. 
Chicago  &*  A.  R.  Co.  v.  Fisher,  141  ///.  614, 
31  A'.  E.  Kep.  406 ;  o firming  38  ///.  App.  33. 

470. and  tlicru  are  no  vacant 

scats  liisklc— Passengers  are  not  to  be 
deemed  guilty  of  negligence  for  standing  on 
the  platform  of  cars  in  motion,  when  there 
are  no  vacant  seats  for  them  within  the  cars. 
Willis  V.  Long  Island  A'.  Co.,  34  A'.  V.  670; 
affirming  32  Barb.  398. — FoLLOVviNfi  Car- 
roll %>.  New  York  &  N.  H.  R.  Co.,  i  Duer 
(M.  Y.)  571  ;  Haley  v.  Earle,  30  N.  Y.  208. 
Quoting  Colegrove  v.  New  York  &  N.  H. 
R.  Co.,  20  N.  Y.  492,  6  Duer  382.— Ap- 
proved IN  Bills  V,  New  York  C.  R.  Co.,  3 
Am.  &  Eng.  R.  Cas.  318,  84  N.  Y.  5.  Crit- 
IClSKD  IN  Thrings  v.  Central  Park  R.  Co.,  7 
Robt.  (N.  Y.)  616.  Distinguished  in 
Worthington  v.  Central  Vt.  R.  Co.,  64  Vt. 
107.  Reviewed  in  Goodrich  v.  Pennsylva- 
nia &  (N.  Y.  Canal  &  Railroad  Co.,)  29  Hun 
(N.  Y.)  50. 

And  if  they  are  injured  the  company  will 
not  thereby  be  relieved  from  damages. 
Morris  v.  Eighth  Ave.  R.  Co.,  52  A^.  Y.  S.  R. 
61,  22  A^.  Y.  Siipp.  666. 

The  fact  that  a  passenger,  failing  to  find 
a  seat,  and  having  none  pointed  out  to  him 
by  an  employe  of  the  company,  takes  a  po- 
sition on  the  platform  of  the  car,  where 
other  passengers  are  riding,  and  without 
objection  from  any  employe,  and  is  thrown 
from  the  car  by  a  sudden  lurch  given  it  by 
the  great  and  increased  speed  with  which 
the  train  is  run  when  turning  a  curve,  does 
not,  as  matter  of  law,  establish  contributory 
negligence.  U'erle  v.  Long  Island  R.  Co., 
21  Am.  &*Eng.  R.  Cas.  429,  98  A^.  Y.  650. — 
Distinguished  in  Worthington  v.  Central 
Vt.  R.  Co.,  64  Vt.  107. 

The  contributory  negligence  of  a  passen- 
ger in  standing  on  the  car  platform  or  steps 
depends  upon  whether  there  is  a  vacant 
seat  in  the  car  of  which  he  is  aware,  and 
which  he  might  take,  and  whether  stand- 
ing on  the  platform  is  more  dangerous  than 
occupying  a  seat ;  and  where  it  appears  that 
a  place  on  the  platform  is  more  dangerous, 


a  passenger  will  not  be  excused  for  riding 
there  because  others  did  so  and  because  his 
riding  there  was  known  to  the  conductor. 
Chicago  IV.  D.  R.  Co.  v.  Klatibler,  9  ///. 
.,■///.  613.— Quoting  Chicago,  H.  &  Q.  R. 
Co.  I/.  Lee,  68  111.  576;  Illinois  C,  R.  Co,  ta 
Hcthcrington,  83  III.  510. 

That  all  the  seats  in  the  car  are  occupied 
and  the  aisles  crowded  to  that  extent  that 
the  position  of  a  passenger  standing  in  the 
aisle  is  one  of  "  positive  disc<jnifort  to  him- 
self and  evident  annoyance  toothers,"  does 
not  excuse  a  passenger  who  goes  upon  the 
platform  voluntarily  and  remains  there 
while  the  train  is  in  rapid  motion.  VVorth- 
ington  v.  Central  Vt.  R.  Co.,  52  Am.  &^  Eng, 
R.  Cas.  384,  64  Vt.  107,  23  ////.  Rep.  590,  15 
L.  R.  A.  326. 

A  passenger  was  unable,  in  consequence 
of  the  crowed  condition  of  the  cars,  to  ob- 
tain a  seat.  Although  there  was  standing- 
room  inside,  he  placed  himself  on  or  near 
the  edge  of  the  outside  platform,  and  rode 
there  for  some  distance,  with  his  back 
against  the  end  car  window,  holding  on  by 
a  little  iron  rail.  While  in  this  position  a 
jolt  occurred,  by  whicii  he  was  thrown  upon 
the  track  and  injured.  Held,  that  plaintiff 
was  guilty  of  such  contributory  negligence 
as  to  defeat  a  recovery.  Camden  &^  A.  R. 
Co.  V.  Hoosey,  6  Am.  tSr^  Eng.  R.  Cas.  454, 
99 /"rt.  St.  492,  44  Am.  Rep.  120.— APPROVED 
IN  Worthington  v.  Central  Vt.  R.  Co.,  64 
Vt.  107.  Distinguished  in  Dickinson  v. 
Port  Huron  &  N.  W.  R.  Co.,  21  Am.  &  Eng. 
R.  Cas.  456,  53  Mich.  43. 

477.  Svhile  cars  arc  behif;  coupled. 
— The  locomotive  of  a  stationary  train  at 
one  of  the  stations  of  the  defendant  com- 
pany,  having  been  detached,  returned  shortly 
after  with  freight  cars,  which  the  employes 
of  the  company  coupled  to  tliose  which  had 
been  left  standing  on  a  side-track.  The 
coupling  caused  a  considerable  jolt  and 
moving  of  the  cars,  whicli,  under  ordinary 
circumstances,  would  not  have  been  danger- 
ous to  grown  persons  standing  upon  the 
platform  of  the  passenger  coach.  On  the 
particular  occasion  a  child  2  years  and  11 
months  old  was  standing  upon  the  platform. 
The  jar  caused  it  to  be  thrown  down  and  to 
fall  through  the  opening  between  two  cars. 
The  mother,  a  passenger,  who  was  inside 
the  coach,  ran  out,  jumped  to  the  ground, 
and,  thrusting  her  arm  under  the  car,  saved 
the  child  ;  but  in  so  doing  her  own  arm  was 
caught  under  one  of  the  wheels  and  badly 
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broken.  The  present  suit  is  for  damaRCs  for 
licr  injuries.  The  action  is  grounded  upon 
the  ciiarj.{c  that  tlic  defendant  was  ^jiiilty  of 
jjross  and  wanton  nc^lifjcnce  in  not  iiavin^ 
built  a  statioii-huusc  at  the  station,  and 
upon  a  ciiarne  of  nejjli^jence  on  tiie  |)art  of 
liie  oinrcrs  and  employes  of  the  company  in 
not  iiaving  notilicd  the  passenjjers  of  the 
approach  of  the  coupling-cars.  The  con- 
(Uuaor  had,  in  u  tone  loud  enough  to  be 
lieard,  told  passenjjers  to  keep  liieir  seats  ; 
but  he  had  not  specially  warned  them  not 
to  go  upon  the  platform,  nor  did  he  give 
them  notice  that  the  cars  were  about  to  be 
coupled.  //<■/</,  that  the  failure  of  the  com- 
pany to  build  a  station-house  was  a  fact  too 
remote  to  furnisii  a  ground  for  action  in 
this  case,  as  it  was  not  the  pro.\imate  cause 
of  the  accident;  that  the  accident  was  due 
solely  to  the  fact  that  a  child  of  such  ten- 
der years  was  standing  where  it  should  not 
have  been— upon  the  platform  of  tiie  coach  ; 
that  but  for  such  exceptional  fact,  wiiich  the 
conductor  could  not  reasonably  be  expected 
to  have  anticipated,  neither  the  coupling  of 
the  cars  noF  a  position  on  the  platform 
would  have  been  attended  with  any  danger ; 
that  the  coupling  was  such  as  is  habitually 
made  at  the  station  while  waiting  the  ar- 
rival of  the  train  on  the  main  road ;  that 
the  employes  were  at  their  respective  posts 
for  such  work,  and  that  the  concussion  from 
the  coupling  was  not  greater  than  was 
usual,  nor  unreasonably  violent ;  that,  how- 
ever deplorable  the  accident,  the  defendant 
cannot  legally  be  held  responsible  for  it 
under  the  circumstances.  De  Malty  v.  Mor- 
gan L.  &*  T.  A\  «S-  S.  Co.,  58  A»i.  &>  Kits. 
A\  Cas.  448,  45  La.  Attn.  1329,  14  .So.  Kep.di. 

478.  Diiriii};  ,su°itcliiii{>:s  and  tem- 
porary NtopN. — Where  a  passenger  in  a 
caboose  sues  for  an  injury  caused  by  being 
jarred  from  the  platform  while  cars  were 
being  switched,  and  plaintiff's  evidence  that 
there  was  ample  seating-room  in  the  ca- 
boose, and  that  he  knew  that  certain  cars 
would  be  switched  and  jarring  necessarily 
produced  by  attaching  them ;  that  there 
was  no  necessity  for  his  leaving  the  scat, 
and  that  he  would  not  have  been  injured  if 
he  had  been  sitting  down,  shows  contribu- 
tory negligence  sufficient  to  warrant  sus- 
taining a  demurrer  to  his  evidence.  Smoth- 
trman  v.  St.  Louis,  I.  M.  &*  S.  R.  Co.,  29 
J/<>.  ..4//.  265.— Quoting  Harris  z/.  Hanni- 
bal &  St.  J.  R.  Co.,  89  Mo.  233. 

Where  a  train  stopped  on   a  trestle  and 


a  passenger  went  on  the  car  platform  and 
was  thrown  to  the  ground  by  a  sudden  start 
of  the  train  -  liilil,  that  his  own  ni'gligence 
was  the  [iroximate  cause  of  the  injury,  and 
would  prevent  a  recovery.  l\0ikji<rd,  J\'.  I. 
<r-  .s/.  /,.  A.  Co.  v.  Coul/as.  (q  III.  398.— 
(Jl'oiKU  IN  Chicago  &  N,  W.  K.  Co.  %>. 
Kiclly,  40  111.  App.  416. 

471>.  Ill  violation  ol  nilcH.'^— (1) 
Cnnfrally.—\  regulation  forbidding  passen- 
gers to  stand  on  the  platform  of  a  car  while 
the  train  is  in  motion  being  reasonable  and 
projier,  a  passenger  who  is  injured  while 
standing  on  the  platform,  in  violation  of 
such  regulation,  is  guilty  of  contributory 
negligence,  anrl  cannot  maintain  an  action 
to  recover  damages  for  such  injuries.  Ala- 
bama a.  S.  A'.  Co.  V.  Haii.<k\  18  Am.  Sr*  ling. 
R,  Cas.  194,  72  Ala.  1 12,  47  Am.  Rep.  403. — 
Approving  Ilickey  v.  Boston  &  L.  K.  Co., 
14  Allen  (Mass.)  42';;  Quinn  7'.  Illinois  C. 
K.  Co.,  51  111.  49S;  Haltimorc  &  I^  H.  Co. 
V.  Jones,  95  U.  S.  439.  Distinguishing 
Cook  7'.  Central  R.  &  H.  Co.,  67  Ala.  533. 
yuoTiNc;  Memphis*  C.  R.  Co.  w.Copeland, 
61  Ala.  376.— Appkovki)  in  McCauley  v. 
Tennessee,  C,  I.  &  R.  Co..  93  Ala.  356.  Rk- 
vil'.wi'.i)  IN  Central  R.  k  B.  Co.?'.  Miles,  41 
Am.  &  Eng.  I^.  Cas.  149,  88  Ala.  256,  6  So. 
Rep.  696. — McCattliy  v.  Ttuncssee  C,  /.  &* 
R.  Co.,  47  Am.  &^  Alng.  R.  Cas.  580.  93  Ala. 
356,  9  So.  Rep.  611.  Macon  «jr>  W.  R.  Co.  v. 
Johnson,  38  Ga.  409. 

But  a  passenger  who  goes  tipon  a  plat- 
form for  the  purpose  of  leaving  the  train, 
and  who  remains  there  only  long  enough  to 
ascertain  that  the  train  would  not  stop 
again,  does  not  violate  a  regulation  prohib- 
iting passengers  from  traveling  upon  plat- 
forms. Central  R.  ts^  Ji.  Co.  v.  Miles,  41 
Am.  &^  Eng.  R.  Cas.  149,  88  Ala.  256,  6  So. 
Rep.  696.— Reviewing  Alabama  G.  S.  R. 
Co.  V.  Hawk,  72  Ala.  112. 

(2)  Statutes.— ^tccuon  4S4  of  the  Cal. 
Civil  Code,  protecting  a  company  from 
damages  for  an  injury  to  a  passenger  re- 
ceived on  or  from  the  platform  of  a  car,  in 
violation  of  printed  regulations  posted  in 
the  car,  or  of  verbal  instructions  to  the 
passenger,  is  intended  to  prevent  the  im- 
prudent act  of  standing  or  riding  on  the 
platform,  and  neither  the  statute  nor  the 
regulation  has  any  application  where  a  pas- 
senger  is  justifiably  entering  or  leaving  the 

*See  also  nn'f,  40,  70,  204,  351,  350, 
300,  37 1  (2),  452 ;  fast.  405. 
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cars  when  injured.  Mi'h/itl/  v.  Sout/urn 
JW,  A'.  Co.,  87  C,i/.  (>2,  25  /',»(•.  AV/.  245. 

Wlicrc  a  cotnpaiiy  has  a  prinlud  regula- 
tion, in  accordarux-  witii  N.  Y.  act  1850,011. 
140,  §  46,  posted  iiisifle  of  the  car,  warninj; 
|)assciincrs  not  to  ride  on  tlie  platform,  the 
mere  fact  thai  a  conductor  does  not  object 
to  a  passenger  standing;  on  tlie  platform 
when  there  is  sutlicicnt  room  inside,  will 
not  justify  the  presumption  that  tiie  com- 
pany tlierehy  waivi'<l  tlie  protection  yiven 
by  the  statute,  especially  where  the  iKJticc 
expressly  declares  that  the  company  would 
claim  the  benefit  of  the  act.  y//i,y/>«  v. 
A'e7v  York  &"  11.   R.  Co.,  2  JJosw.  \.V.  )'.) 

4MO.  By  iHtniiiHsioii  of  ctirriur.* — 

If  the  servants  of  the  compiiny  knowingly 
(icrmita  passenjjer,  drunken  to  unconscious- 
ness, to  ride  sitting  on  the  car  steps,  from 
which  he  falls  and  is  killed,  the  company 
will  be  liable.  S/.  Louis,  A.  &*  T.  If.  R. 
Co.  V.  Carr,  47  //A  y///.  353. 

A  passenger  who  is  told  by  an  employe  of 
the  train  to  remain  on  the  platform  of  the 
car  until  a  more  suitable  place  for  alighting 
is  reached,  is  not  guilty  of  contributory 
negligence  in  failing  to  attempt  to  return  to 
her  seat  wIicti  the  car  is  started,  if  the  dan- 
ger is  not  so  obvious  that  a  reasonably  pru- 
dent person  would  not  have  obeyed  the 
employe.  Kentucky  &•  I.  lirid^c  Co.  v.  Qui'i- 
kcrt,  2  Ind.  App.  244,  28  A'.   E.  Ri-p.  338. 

I'laintifT  was  riding  in  defendant's  ca- 
boose, and  was  asleep,  and  so  failed  to  get 
ofl  at  his  destination  when  the  station  was 
called.  After  the  station  had  been  passed, 
and  the  train  was  moving  too  fast  for  plain- 
tiff to  leave  it  safely,  the  conductor  told 
him  if  he  wanted  to  get  off  at  that  station 
to  get  off  quickly,  whereupon  he  placed 
himself  upon  the  steps  in  readiness  to  get 
off  if  the  train  should  stop.  While  so 
standing,  on  account  of  a  sudden  jerk  in 
taking  up  the  "slack  "  of  the  train,  he  was 
thrown  to  the  ground  and  injured.  Held, 
that  his  position  was  a  dangerous  one,  vol- 
untarily taken,  and  that,  if  there  was  negli- 
gence on  the  part  of  defendant,  still,  on 
account  of  his  own  contributory  negligence, 
he  could  not  recover.  Lindsey  v.  Chicago, 
R.  I.  (S-  P.  R.  Co..  18  Am.  &>  Eng.  R.  Cas. 
179,  64  Iowa  407,  20  A^.  H^.  Rep.  737. — 
Comparing  Bon  v.  Railway  Pass.  Assur. 
Co.,  56  Iowa  664. — Referrku  to  in  Raben 

*  See  also  ante,  46,  429. 


V.  Central  Iowa  R.  Co.,  74  Iowa  732,  34  N. 
\V.  Rep.  621. 
4Ht.  N<'Kl<>ctiiivtnliolil  rnilint;.'^— 

A  passenger  on  a  freight  train,  who  stands 
on  the  rear  platform  without  hoKling  to 
anything,  is  guilty  of  contributory  negli- 
gence aiKJ  cannot  recover  for  any  injury 
which  he  may  sustain  by  reason  of  the  sud- 
den starting  of  the  train.  Mulcotn  v.  Rich- 
mond &*  I).  R.  Co.,  44  ///;/.  iS^  I -Hi;-  R.  Cm: 
379,  iq6  A'.  Ciir.  63,  II  S.  E.  Rep.  187. 

4H2.  MiiNt  proxiiiiatt'ly  coiitriliiito 
to  liijiiry«f— Riding  on  the  platfcjrm  of  a 
car,  in  violation  of  the  rules  of  the  carrier, 
is  not  tile  proximate  cause  of  an  injury  to 
a  passenger  received  from  backing  the  train 
after  lie  had  gotten  off.  Gadsden  &^  A.  U. 
R.  Co.  V.  Causler,  58  //;;/.  (5«»  Eng.  R.  Cas. 
258.  97  Ala.  235,  12  So.  Rep.  439. 

Where  a  passenger  has  left  a  train  and  is 
.standing  on  the  ground  when  the  train  is 
backed  against  him,  thereby  causing  the 
injury  complained  of,  and  it  appears  tiiat 
he  liad  been  on  the  car  platform  in  viola- 
tion of  a  rule  of  the  company,  there  is  no 
such  causal  cf)nnection  between  the  viola- 
tion of  the  rule  and  the  injury  inflicted  as 
will  preclude  him  from  recovering  for  such 
injury.  Gadsden  <5~»  y/.  C/.  R.  Co.  v.  Caiis.'er, 
58  Am.  iS~»  /:;/;'.  R.  Cas.  258.  97  Ala.  235,  12 
So.  Rep.  439.— Following  Western  R.  Co. 
V.  Mutch,  54  Am.  &  Eng.  R.  Cas.  107,  97 
Ala.  194. 

Standing  on  the  platform  of  a  car  will 
not  prevent  a  passenger  recovering  from 
the  company  for  an  injury,  where  his  act 
is  not  the  cause  of  the  injury  nor  contrib- 
utory to  it.  Lackawanna  &*  //.  A'.  Co.  v. 
Cheneivith,  52  Pa.  St.  382.— Distinguish- 
ing Pennsylvania  R.  Co.  v.  McCloskey,  23 
Pa.  St.  526;  McCully  7'.  Clarke,  40  Pa.  St. 
406;  Pennsylvania  R.  Co.  71.  Aspell.  23  Pa. 
St.  149. — Followed  in  Fry  v.  People's" 
Pass.  R.  Co.,  17  Phila.  (Pa.)  61. 

4K.').  Questions  of  fact  niid  law.— 
Where  the  negligence  of  the  defendant  is 
admitted,  but  it  is  claimed  that  defendant 
is  not  liable  to  plaintiff  on  account  of  plain- 
tiff's contributory  negligence  by  being  on  the 
platform  of  a  passenger  car  and  not  in  the 
inside,  the  appellate  court  cannot  say,  as  a 
matter  of  law,  that  such  conduct  was  negli- 
gence/tr  jf.  Woods  V.  Southern  Pac.  Co., 
9  Utah  146,  33  Pac.  Rep.  628. 

*  See  also  ante,  358. 

f  See  also  ante,  344,  416. 
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Standing  or  sitting  upon  the  platform  or 
staps  of  a  railway  car  when  the  train  is  in 
motion,  although  it  may  he  prima-facie  evi- 
dence of  negligence,  is  not  under  p11  cir- 
camstances  negligence /frjf  and  as  amatter 
of  law.  Chicago  &*  A.  A'.  Co.  v.  Fisher,  141 
///.  614,  31  N.  E.  Rep.  406 ;  affirming  38  ///, 
App.  33.— Distinguishing  Quinnz/. Illinois 
C.  R.  Co.,  51  111.  495.  Quoting  and  dis- 
tinguishing Chicago,  R.  I.  &  P.  R.  Co.  v. 
Eininger.  114  111.  79. 

It  is  not  negligence  as  a  matter  of  Irw  for 
a  passenger  to  go  on  the  car  platform  where 
it  does  not  contribute  to  his  injury.  So 
held,  where  a  passenger  was  accidentally 
shot  while  on  the  ^^latform  by  a  revolver  in 
the  hands  of  a  conductor.  Gerstle  v.  Union 
Pac.  R.  Co.,  23  Mo.  App.  361. 

The  question  of  the  contributory  negli- 
gence of  a  passenger  who  was  injured  while 
riding  on  the  car  platform  is  for  the  jury, 
where  it  appears  that  the  train  was  closely 
crowded  and  that  the  passenger  was  able  to 
stand  some  distance  from  tl  e  edge  of  the 
platform  and  in  a  position  apparently  not 
dangerous.  Merwin  v.  Manhattan  R.  Co., 
1  A^.  y.  Supp.  267. 

Plaintiff  entered  one  car,  and  near  the 
door  of  the  next  car  to  the  rear  was  a  notice 
posted  that  passengers  should  not  stand  on 
the  platforms.  Plaintiff  was  injured  by 
reason  of  the  unfinished  and  imperfect  con- 
dition of  the  track,  but  no  one  in  the  rear 
car  was  injured.  Held,  that  it  was  proper 
to  leave  the  question  to  the  jury  whether 
plaintir  had  knowledge  of  the  notice,  and 
if  so,  1.  ■■  far  the  negligence  of  the  com- 
pany was  excused  by  his  going  on  the  plat- 
form in  violation  of  the  notice.  Zemp  v. 
Wilmington  <^»-  M.  R.  Co.,  9  Rich.  {So.  Car.) 
84. 

Where  at  the  time  the  iiccident  occurred 
the  plaintiff  was  standing  on  the  platform  of 
the  car,  and  his  testimony  showed  that  he 
had  gone  there  immediately  before  the 
accident,  in  fear  that  some  disaster  would 
occur  because  of  the  speed  of  the  train,  and 
that  he  intended  to  jump  therefrom  to  the 
sand,  but  that  the  car  was  overturned  as 
soon  as  he  reached  the  platform,  it  is  a 
question  for  the  jury  whether  the  attempt 
thus  made  was  an  unreasonable  or  rash  act, 
or  was  one  which  a  person  of  ordinary  care 
and  pktidence  might  do  under  the  circum- 
stances. Mitchell  V.  Southern  Pac.  R.  Co., 
87  Cal.  62,  25  Pac.  Rep.  245. 


c.  With   Part  of   Person   Projecting   from 
Window. 

484.  Putting:  arm  out  of  Aviiulow, 
generally.* — A  traveler  is  presumed  to 
know  the  use  of  a  seat  from  that  of  a  win- 
dow. The  former  is  to  sit  in.  the  latter  to 
admit  light  and  air.  It  is  negligence  to  put 
out  his  limbs  when  they  ought  not  to  be 
and  expose  them  to  be  broken  without  his 
ability  to  know  whether  there  is  or  was 
danger  approaching.  Moore  v.  Edison  Elec- 
tric 111.  Co.,  43  La.  Ann.  792,  9  So.  Rep. 

433- 

A  traveler  in  a  car  cannot  recover  dam- 
ages against  the  company  for  a  personal 
injury  sustained  wholly  or  in  part  by  reason 
of  allowing  his  arm  or  elbow  to  be  outside 
of  the  window.  Todd  v.  Old  Colony  iS-  F. 
R.  R.  Co.,  ^  Allen  (Mass.)  18;  affirmed  in 
Todd  V.  Old  Colony  &>  F.  R.  R.  Co.,  7  Allen 
207.— Disapproved  in  Spencer  v.  Mil- 
waukee &  P.  du  C.  R.  Co.,  17  Wis.  487. 
Distinguished  in  Meesel  v.  Lynn  &  B.  R. 
Co.,  8  Allen  (Mass.)  234;  Snow  v.  Housa- 
tonic  R.  Co.,  8  Allen  441.  Quoted  in 
Moakler  v.  Willamette  Valley  R.  Co.,  41 
Am.  &  Eng.  R.  Cas.  135,  18  Oreg.  189; 
Dun  V.  Seaboard  &  R.  R.  Co.,  16  Am.  & 
Eng.  R.  Cas.  363,  78  Va.  645,  49  Am.  Rep. 
388.  Reviewed  in  Pittsburg  &  C.  R.  Co, 
V.  Andrews,  39  Md.  329. 

Unless  he  can  show  gross  negligence  on 
the  part  of  the  company,  or  its  agents  or 
servants,  for  whose  conduct  it  is  legally  re- 
sponsible, or  that  the  injury  was  intention- 
ally done,  or  that  it  could  have  been 
avoided  by  ordinary  care.  Louisrille  &^  A\ 
R.  Co.w.Sickings,  5  Bush  (Ky.)  i. — Quoted 
IN  Favre  v.  Louisville  &  N.  R.  Co.,  91  Ky. 
541. 

Protrusion  by  passenger  of  his  limb  out 
of  the  car  window,  to  any  extent  whatever, 
is  such  contributory  negligence  as  will  bar 
recovery  for  injury  thereto.  Richmond  &* 
D.  R.  Co.  v.  Scott,  52  Am.  &^  Eng.  R.  Cas. 
405,  88  Va.  958, 14  S.  E.  Rep.  763.— Quoting 
Dun  V.  Seaboard  &  R.  R.  Co.,  78  Va.  662. 

Where  a  passenger  sues  to  recover  for 
being  negligently  injured,  it  is  not  error  for 
the  trial  court  to  refuse  to  instruct  the  jury 
that  "  if  plaintiff  was  sitting  with  his  elbow 

*  Injuries  to  passenger  riding  at  open  car 
window  with  arm  on  window-sill,  see  note,  50 
Am.  Rkp.  5S9  ;  or  projecting  their  persons  be- 
yond the  side  of  the  car,  see  notes,  39  Am.  & 
Eng.  R.  Cas.  459;  18  Jd.  20j; ;  16  Id.  372. 
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or  arm  projecting  out  of  the  window,  and 
sustained  the  injury  complained  of  by  r^- 
scn  of  that  fact,  he  could  not  recover." 
Spencerv.  Milwaukee  &*  P.  dti  C.  K.  Co.,  17 
Wis.  487. — Disapproving  Todd  v.  Old 
Colony  &  F.  R.  R.  Co.,  3  Allen  (Mass.)  18.— 
Disapproved  in  Georgia  Pac.  R.  Co.  v. 
Underwood,  90  Ala.  49;  Pittsburg  &  C.  R. 
Co.  V.  Andrews,  39  Md.  329.  Quoted  in 
Chicago  &  A.  R.  Co.  v.  Pondroni,  51  111.  333. 

485.  Coniiii{<r  in  collision  with  ob- 
ject near  track.— If  a  passenger  on  a 
train  puts  his  arm  or  any  part  of  his  body 
outside  a  car  when  in  motion,  and  by  com- 
ing in  contact  with  some  object  receives  an 
injury  he  would  not  have  received  if  he  had 
kept  his  body  entirely  inside  the  car,  he  is 
guilty  of  such  contributory  negligence  that 
he  cannot  recover  of  the  company.  Favre 
v.  Louisville  (S-  N.  R.  Co.,  47  Am.  &*  Eng. 
R.  Cas.  594.  91  Ky.  541,  16  5.  W.  Rep.  370. 
—Quoting  Louisville  &  N.  R.  Co.  v.  Sick- 
ings,  5  Bush  (Ky.)  i. 

480.    with    britlge.  —  Plaintiff, 

while  traveling  in  a  car,  permitted  his  hand 
to  extend  outside  of  the  window,  whereby 
his  arm  was  broken  by  coming  in  contact 
with  a  bridge.  Held,  that  the  carrier  was 
not  liable  if  he  gave  timely  notice  of  the 
danger,  which  the  plaintitf  might  have 
avoided.  Laing  v.  Colder,  8  Pa.  St.  479. — 
Distinguished  in  Pennsylvania  R.  Co.  v. 
MacKinney,  37  Am.  &  Eng.  R.  Cas.  153,  124 
Pa.  St.  462.  Reviewed  in  Lawrenceburgh 
&  U.  M,  R.  Co.  V.  Montgomery,  7  Ind.  474. 

487.  with  water-tank. — Where 

an  injury  results  from  the  arm  of  a  passen- 
ger, piaced  by  him  several  inches  outside 
the  window,  coming  in  contact  with  the 
structure  of  a  water-tank,  the  carrier  is  not 
liable.  Indianapolis  &>  C.  R.  Co.  v.  Ruther- 
fi.id,  29  Ind.  82.— Quoted  in  Bellefontaine 
R.  Co.  V.  Hunter,  33  Ind.  335 ;  Moakler  v. 
Wi'lamette  Valley  R.  Co.,  41  Am.  &  Eng. 
R.  Cas.  135,  18  Oreg.  189. 

488. with  pile  of  wood.— A  pas- 
senger, while  sitting  vith  his  arm  protrud- 
ing outside  of  an  open  window  of  a  car  in 
swift  motion,  was  struck  on  the  elbow  by 
wood  piled  near  the  track  and  was  injured. 
Held,  that  the  protrusion  of  the  arm  through 
the  window  was  such  contributory  negli- 
gence as  to  bar  a  recovery,  however  incau- 
tious the  carrier  may  have  been  in  guarding 
against  such  accidents.  Dun  v.  Seaboard &* 
R.  R.  Co.  16  Am.  &*  Ei'g.  R.  O^-.  j.-j,  78  Va. 
645,  49  Am.  Rep.  388.— Quoting  Baltimore 


&  P.  R.  Co  V.  Jones,  95  U.  S.  439;  Todd 
V.  Old  Colony  &  F.  R.  R.  Co.,  3  Allen 
(Mass.)  18.  Reviewing  Northern  C.  R.  Co. 
V.  State,  31  Md.  357.— Distinguished  in 
Carrico  v.  West  Virginia  C.  &  P.  R.  Co.,  35 
W.  Va.  389.  Quoted  in  Norfolk  &  W.  R, 
Co,  V.  Ferguson,  79  Va.  241. 

489. with  passing  train. — Where 

a  passenger  is  riding  with  his  arm  beyond 
the  car  window,  a  failure  of  the  conductor 
to  warn  him  of  his  danger  will  not  make  the 
company  liable  for  an  injury  received  by  be- 
ing struck  by  cars  passing  very  near,  on  a 
parallel  track,  in  the  opposite  direction. 
Miller  v.  St.  Louis  R.  Co.,  5  Mo.  App.  471. 

Plaintiff,  a  passenger  on  one  of  defend- 
ant's trains,  while  sitting  by  an  open  win- 
dow, with  his  arm  resting  upon  the  sill,  so 
that  the  window  could  have  been  closed 
without  touching  his  arm,  was  struck  on  the 
arm  and  injured,  as  the  evidence  tended  to 
show,  by  a  swinging  door  on  a  passing 
freight  train.  No  explanation  of  the  acci- 
dent was  given  by  the  defendant.  Held, 
that  want  of  proper  care  on  defendant's 
part  was  to  be  presumed,  and  a  recovery  by 
plaintiff  was  proper.  Brcen  v.  New  York 
C.  (S-  H.  R.  R.  Co.,  34  Am.  fi^-  Eng.  R.  Cas. 
523,  109  N.  V.  297,  16  N.  E.  Rep.  60,  14  N. 
V.  S.  R.  835 ;  affirming  40  Hun  638,  mem. 
— Reviewed  in  Francis r/.  New  York  Steam 
Co.,  114  N.  Y.  380,  21  N.  E.  Rep.  988,  23  N, 
Y.  S.  R.  543. 

490.    with    standing:    car.— A 

freight  car  was  run  onto  a  siding  very  near 
the  r  ain  track.  Plaintiff  was  a  passenger, 
sitting  with  his  arm  resting  on  the  car  win- 
dow-sill, and  his  elbow  protruding  outward, 
when  it  came  in  contact  with  a  leaning 
standard  in  the  freight  car,  which  rubbed 
the  passenger  car  its  entire  length.  It  ap- 
peared that  no  injury  would  have  occurred 
if  his  arm  had  been  inside.  Held,  that  his 
own  contributory  negligence  prevented  a  re- 
covery. Louisville  &*  N.  R.  Co.  v.  Sick- 
ings,  ^Rush{Ky.)  i.— Distinguishing  Lou- 
isville &  N.  R.  Co.  V.  Yandell,  17  B.  Mon. 
(Ky.)  598;  Louisville  &  N.  R.  Co.  v.  Col- 
lins, 2  Duv.  (Ky.)  114.  Quoting  Pitts- 
burg &  C.  R.  Co.  V.  McClurg,  56  Pa.  St. 
295. 

If  a  passenger  of  mature  years  voluntarily 
or  inattentively  projects  his  elbow  or  arm 
out  of  the  window  of  a  car  in  which  he  is 
traveling,  and  it  is  injured  by  coming  in 
contact  with  a  freight  car  standing  on  a 
siding  near  the  main  track  of  the  railroad, 
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he  is  not  entitled  to  recover  damages  for 
such  injury  from  the  company.  The  plac- 
ing of  his  arm  out  of  the  window  is  an  act 
of  contributory  negligence  on  his  part,  and 
the  court  should  so  instruct  the  jury,  as 
matter  of  law,  notwithstanding  the  company 
may  have  been  guilty  of  negligence  in  per- 
mitting the  car  on  the  siding  to  be  placed 
too  near  the  track  of  the  passing  train. 
Pittsburg  &*  C.  A'.  Co.  v.  Andrews,  39  Md. 
329,  10  Am.  Jiy.  Hep.  485.— Disapproving 
Spencer  v.  Milwaukee  &  P.  du  C.  R.  Co., 
17  Wis.  487  ;  Chicago  &  A.  R.  Co.  v.  Pon- 
drom,  51  111.333.  Reviewing  Todd  v.  Old 
Colony  &  F.  R.  R.  Co.,  3  Allen  (Mass.)  18  ; 
Holbrook  z/.Utica&S.  R.  Co.,  12  N.Y.  236. 
Reviewing  and  approving  Pittsburg  &  C. 
R.  Co.  V.  McClurg,  56  Pa,  St.  294.  Re- 
viewing and  disapproving  New  Jersey 
R.  Co.  7A  Kennard,  21  Pa.  St.  203. 

491.  Restiiit;  arm  011  window-sill.* 
— It  is  not  contributory  negligence  for  a 
passenger  to  ride  with  his  elbow  on  the 
sill  of  an  open  car  window,  and  he  may 
recover  for  an  injurj"  caused  by  a  collision 
which  jarred  his  arm  outside  the  window 
and  broke  it.  Farlow  v.  Kelly,  11  Am.  &* 
Eng.  R.  Cas.  104,  108  U.  S.  288,  2  Su/>.  Ct. 
Rep.  555. — Followed  in  Scl-.neiderz/.  New 
Orleans  &  C.  R.  Co.,  54  Fed.  Rep.  466. 

It  is  not  contributory  negligence  for  a 
passenger  to  place  his  arm  on  the  sill  of  an 
open  car  window  while  passing  over  a 
rough  place  in  the  road,  without  first  ex- 
amining the  sash  to  see  if  it  is  safe  against 
falling.  Gulf,  C.  &•  S.  F.  R.  Co.  v.  Ktlle- 
bre'w,{Tex)  20 S.  W.  Rep.  182. 

To  rest  the  arm  upon  the  window-sill  of  a 
car,  provided  it  does  not  protrude,  is  not 
negligence  per  se ;  but  if  it  does  protrude, 
the  act  becomes  negligent,  in  the  contem- 
plation of  law.  Carrico  v.  West  Virginia 
C.  &»  P.  R.  Co.,  52  Am.  ^S^»  Eng.  R.  Cas. 
393.  35  ^V.  Va.  389,  14  5.  E.  Rep   12. 

A  railroad  employe  is  not  bound  to  look 
every  time  that  a  window  is  raised  by  a  pas- 
senger, to  see  that  it  is  put  to  the  proper 
height.  A  passenger  who  places  his  hand 
under  an  open  window  must  look  and  see 
that  it  is  caught,  and  in  the  event  of  the 
window  falling  and  injuring  him,  the  com- 
pany is  not  negligent,  unless  the  catch  was 
defective.      Voorhees  v.  Kings    County  El. 


*  Liability  for  injury  to  passenger  riding  with 
arm  on  wintiow-sill.  see  notes,  i  L.  R.  A.  682 ; 
II  Am.  &  Eng.  R.  Cas.  106 ;  18  Id.  305. 


R.  Co.,  50  N.  Y.  S.  R.  569,  2\  N.  Y.  Supp. 
775,  3  Misc.  18. 

A  passenger  who  is  injured  while  in  his 
seat,  with  his  head  on  his  arm,  which  rests 
on  the  window-sill  of  the  car,  by  the  car 
coming  in  contact  with  a  wrecked  car  which 
had  been  left  too  near  the  track,  is  not 
guilty  of  contributory  negligence;  and  it  is 
error  to  so  charge.  Winters  v.  Hannibal  &' 
St.  J.  R.  Co.,  39  Mo.  468. 

492.  Question  of  law  for  court.— 
It  is  legal  negligence  for  a  passenger  to  ride 
in  a  fast-going  passenger  coach  with  his 
arm  protruding  out  of  the  window  and  be- 
yond the  line  of  the  body  of  the  car.  Car- 
rico v.  West  Virginia  C.  6-  P.  R.  Co.,  52 
Am.  &^  Eng.  R.  Cas.  393,  35  W.  Va.  389,  14 
S.  E.  Rep.  12. 

Where  a  passenger  puts  his  elbow  out  of 
a  car  window  voluntarily,  without  any  quali- 
fying circumstances  impelling  him  to  it,  it  is 
negligence  in  se,  and  should  be  so  declared 
by  the  court.  Pittsburg  &>  C.  R.  Co.  v. 
McClurg,  56  Pa.  St.  294. — Overruling 
New  Jersey  R.  Co.  v.  Kennard,  21  Pa. 
St.  203.— Distinguished  in  Burden  v. 
Boston,  C.  &  F.  R.  Co.,  121  Mass.  426. 
Quoted  in  Louisville  &  N.  R.  Co.  v. 
Sickings,  5  Bush  (Ky.)  i ;  Moakler  v, 
Willamette  Valley  R.  Co,,  41  Am.  &  Eng. 
R.  Cas.  135,  18  Oreg.  189.  Reviewed  and 
approved  in  Pittsburg  &  C.  R.  Co.  v. 
Andrews,  39  Md.  329.— Reviewed  in  Bar- 
ton V.  St.  Louis  &  I.  M.   R.  Co.,  52  Mo. 

253- 

It  is  negligence  per  se,  to  be  so  declared 
by  the  court  as  matter  of  law,  for  a  pas- 
senger to  protrude  his  arm,  hand,  or  elbow 
through  the  window  of  the  car  while  in  mo- 
tion, beyond  the  outer  edge  of  the  window 
or  outer  surface  of  the  car;  and  such  neg- 
ligence on  his  part,  contributing  proximately 
to  an  injury  received  by  collision  with  an 
object  passing  near  by,  bars  recovery  for 
damages.  Georgia  Pac.  R.  Co.  v.  Vnder- 
ivood,  44  Am.  <&*  Eng.  R.  Cas.  367,  90  Ala. 
49,  8  So.  Rep.  116.— Disapproving  Spencer 
V.  Milwaukee  &  P.  du  C.  R.  Co.,  17  Wis.  4S7. 
Distinguishing  Chicago  &  A.  R.  Co.  v. 
Pondrom,  51  111.  333.  Explaining  Quinn 
V.  South  Carolina  R.  Co.,  29  So.  Car.  381, 
7  S.  E.  Rep.  614.— Not  followed  in 
Schneider  v.  New  Orleans  &  C.  R.  Co.,  54 
Fed.  Rep.  466. 

If,  in  an  action  brought  by  a  passenger 
to  recover  damages  for  a  personal  injury 
f;  nm  the  swinging  of  an  unfastened  door  of 
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another  car  standing  upon  a  track  parallel 
to  that  over  which  he  is  riding,  it  appears 
from  the  plaintiff's  own  testimony  that  his 
elbow  extended  through  the  open  window, 
beyond  the  place  where  the  sash  would 
have  been  if  the  window  had  been  shut,  it  is 
ilie  duly  of  the  court  to  rule  that  this  is 
such  carelessness  as  will  prevent  a  recovery 
of  damages  by  him,  and  to  withdraw  the 
case  for  the  jury.  Toddw.  Old  Colony  (S-  F. 
K.  K.  Co.,  7  Allen  {Mass.)  207;  affirming 
Todd  v.  Old  Colony  &-  F.  R.  A\  Co.,  3  Allen 
18. — Distinguished  in  Mayo  z/.  Boston  & 
M.  R.  Co.,  104  Mass.  137 ;  Harden  v.  Boston, 
C.  &  F.  K.Co.,  121  Mass.  426. 

403.  Questiuii  of  fact  for  jury.— 
The  question  whether  a  passenger  is  guilty 
of  contributory  negligence  by  traveling 
upon  a  car  with  his  arm  projecting  from  the 
window,  is  a  question  of  fact  for  the  jury, 
and  it  is  not  error  for  the  court  to  refuse 
to  charge,  as  a  matter  of  law,  that  he  is 
guilty  of  contributory  negligence.  Quinn 
V.  South  Carolina  R.  Co.,  37  Am.  (S»  Eng.  R. 
Cas.  166,  29  So.  Car.  381,  7  5.  £.  Re/>.  614,  i 
L.  R.  A.  682. 

Where  a  passenger  sues  for  an  injury  re- 
ceived while  riding  with  his  elbow  project- 
ing beyond  the  car  window,  the  question  of 
wliether  he  was  guilty  of  contributory  neg- 
ligence in  so  riding  should  be  left  to  the 
jury.  Spencer  v.  Milwaukee  &*  P.  du  C.  R. 
Co.,  17  I'Vis.  487. 

Where,  in  an  action  against  the  company 
to  recover  damages  for  an  injured  arm, 
there  is  a  conflict  of  testimony  as  to  how 
the  plaintiff's  arm  came  to  be  exposed, 
whether  as  stated  by  him,  or  by  the  witness 
for  the  defense,  this  is  a  question  of  fact  to 
be  determined  exclusively  by  the  jury. 
Pittsburg  &"  C.  R.  Co.  v.  Andrews,  39  Md. 
329,  10  Am.  Ry.  Rep.  485. 

Where  a  passenger  was  riding  on  a  car 
with  his  elbow  resting  on  the  window-sill 
and  slightly  projecting  out  of  the  window, 
but  his  hand  and  wrist  were  inside,  and  a 
stick  of  cord-wood  fell  from  the  pile  corded 
or  stacked  near  the  track,  through  the  open 
window  at  which  he  sat,  striking  in  the 
palm  of  the  hand,  or  near  it,  catching  in  the 
mouth  of  the  coat-sleeve,  and  jammed  the 
arm  backward  and  injured  it — held,  that  the 
facts  were  not  such  as  the  court  could  de- 
cide to  be  negligence  in  law  by  allowing  a 
nonsuit,  but  were  for  the  jury.  Moakler  v. 
WillametteV alley  R.  Co.,  41  Am.  &*  Eng.  R. 
Cas.  135,  18  Greg.  189,  22  Pac.  Rep.  948,  6 


L.  R.  A.  656.  — Quoting  Todd  v.  Old 
Colony  &  F.  R.  R.  Co.,  3  Allen  (Mass.)  18; 
Indianapolis  &  C.  R.  Co.  v.  Rutherford,  29 
Ind.  83;  Pittsburg  &  C.  R.  Co.  v.  McClurg, 
56  Pa.  St.  294. 

Plaintiff's  arm  was  injured  while  resting 
on  an  open  car  window  when  crossing  a 
bridge.  The  bridge  did  not  belong  to  the 
railroad  company,  but  was  so  constructed 
that  portions  of  it  touched  the  sides  of 
passing  cars.  The  case  was  tried  upon  the 
theory  that  it  was  the  duty  of  the  -ompany 
to  guard  its  windows  by  screens,  or  some 
other  means,  whereby  passengers  could  not 
put  their  arms  beyond  the  window-sills. 
Held,  that  the  company  was  liable  if  a  pas- 
senger was  careful  and  attentive  to  his 
safety ;  and  whether  he  was  or  not  was  a 
question  for  the  jury.  Neiv  Jersey  R.  Co.  v. 
Kennard,  21  Pa.  St.  203. — Distinguished 
IN  Commonwealth  v.  Fleming,  130  Pa.  St. 
138.  Not  followed  in  Indianapolis  &  C. 
R.  Co.  V.  Rutherford,  29  Ind.  82.  Over- 
ruled IN  Pittsburg  &  C.  R.  Co.  v.  Mc- 
Clurg, 56  Pa.  St.  294;  Meier  v.  Pennsylva- 
nia R.  Co.,  64  Pa.  St.  225.  Quoted  and 
approved  in  Chicago  &  A.  R.  Co.  v.  Pon- 
drom,  51  111.  333.  Reviewed  and  disap- 
proved in  Pittsburg  &  C.  R.  Co.  v. 
Andrews,  39  Md.  329. 

d.  Riding  in  Baggage-car  or  Express-car.* 

404.   Ill  ba{irKag:e-cnr,  generally.— 

(i)  Minnesota. — A  passenger  is  not  guilty 
of  negligence,  so  as  to  exonerate  the  com- 
pany, by  going  into  and  remaining  in  a 
baggage-car,  where  he  is  injured.  Jacobus  v. 
St.  Paul  &*  C.  R.  Co.,  20  Minn.  125  {Gil. 
no). — Followed  in  Jones  t/.  Ciiicago,  St. 
P.,  M.  &  O.  R.  Co..  44  Am.  &  Eng.  R. 
Cas.  357,  43  Minn.  279.  Reviewed  in  At- 
chison, T.  &  S.  F.  R.  Co.  v.  Headland,  18 
Colo.  477. 

The  fact  that  a  company  has  a  rule  pro- 
hibiting passengers  being  in  its  baggage- 
cars  does  not  absolve  it  from  the  duty  of 
care  towards  passengers  who  are  in  a  bag- 
gage-car, if  it  habitually  disregards  the  rule 
and  permits  passengers  to  ride  in  such  cars. 


*  See  also  ante,  52. 

Contributory  negligence  of  passengers  riding 
in  baggage,  mail,  express,  and  freight  cars,  see 
notes,  47  Am.  &  E.SG.  R.  Cas.  592;  16  L.  R.  A. 
631. 

Liability  for  injury  to  passengers  while  riding 
in  dangerous  positions,  such  as  in  baggage-car, 
on  pilot,  etc.,  see  note,  55  Am.  Rep.  4a. 
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Jones  V.  Chicago,  St.  P.,  M.  &*  O.  R.  Co.,  44 
Am.  &*  Eng.  R.  Cas.  357,  43  Mi'nn.  279,  45 
N.  W.  Rep.  444.— Following  Jacobus  v. 
St.  Paul  &  C.  R.  Co.,  20  Minn.  125. 

(2)  Illinois — Texas. — A  passenger  who 
leaves  his  seat  in  a  passenger  car  and  goes 
into  the  baggage-car,  which  is  not  intended 
for  passengers  and  not  safely  fitted  for  their 
reception,  without  the  invitation  or  direc- 
tion of  the  company,  is  guilty  of  a  high 
degree  of  negligence  and  cannot  recover, 
unless  the  company  were  guilty  of  wanton 
or  reckless  misconduct.  Peoria  &•  R.  I.  R, 
Co.  V.Lane,  83  ///.  448.— Explaining  Galena 
&  C.  U.  R.  Co.  2/.  Yarwood,  15  111.  468.— 
Quoted  in  Chicago  &  N.  W.  R.  Co.  v. 
Rielly,  40  111.  App.  416. 

A  passenger  on  a  train  who,  instead  of 
occupying  a  coach  provided  for  passengers, 
remains,  without  necessity  therefor,  in  the 
baggage-car,  knowing  the  fact  that  he  is  in 
more  danger  there  than  in  a  passenger 
coach,  and,  thus  remaining,  receives  injury 
in  the  wreck  of  the  train,  which  he  would 
have  avoided  had  he  remained  in  the  pas- 
senger coach,  is  guilty  of  contributory  neg- 
ligence, and  cannot  recover  on  account  of 
injuries  received  under  such  circumstances. 
Houston  &*  T.  C.  R.  Co.  v.  C/e/nmons,  8  Am, 
&*  Eng.  R.  Cas.  396,  55  Tex.  88.— Quoting 
Hickey  v.  Boston  &  L.  R.  Co.,  14  Allen 
(Mass.)  431. 

405. iu  violation  of  rules.— A 

passenger  riding  in  a  baggage-car,  in  viola- 
tion of  a  known  rule  of  the  company, 
though  by  consent  of  the  train  managers, 
cannot  recover  for  an  injury  received,  where 
it  appears  he  would  not  have  been  injured 
if  he  had  been  in  the  proper  car.  Pennsyl- 
vania R.  Co.  V.  Langdon,  i  Am.  &*  Eng.  R. 
Cas.il,  fp.  Pa.  St.  21.— Quoted  in  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Lindley,4i  Am.  & 
Eng.  R.  Cas.  72,  42  Kan.  714, 6  L.  R.  A.  646, 
41  Alb.  L.  J.  92,  22  Pac.  Rep.  703;  Downey 
V.  Chesapeake  &  O.  R.  Co.,  28  W.  Va.  732. 
Reviewed  in  Florida  Southern  R.  Co.  v. 
Hirst,  30  Fla.  i ;  Baltimore  &  O.  R.  Co.  v. 
State,  41  Am.  &  Eng.  R.  Cas.  126,  72  Md. 

36. 

The  fact  that  a  passenger  is,  when  injured, 
in  a  baggage-car  in  which,  by  the  rules  of 
the  company,  passengers  are  not  permitted 
to  be,  is  not  negligence  on  his  part  that  will 
defeat  his  recovery,  unless  it  contributed  to 
or  aggravated  the  injury.  Jones  v.  Chicago, 
St.  P.,  M.  &*  O.  R.  Co.,  44  Am.  <S-  Eng.  R. 
Cas.  357,  43  Minn.  279,  45  A'.  IV.  Rep. 


—Reviewed  in  Florida  Southern  R.  Co.  v. 
Hirst,  30  Fla.  1. 

A  passenger  entitled  to  ride  on  a  train, 
and  who  was  smoking,  entered  the  forward 
compartment  of  a  combination  car,  which 
was  arranged  for  persons  smoking.  The 
car  was  the  rear  car  of  the  truin,  and  the 
rear  compartment  of  it  was  arranged  for 
the  carriage  of  baggage.  He  found  every 
seat  in  the  smoking  compartment  occupied, 
and  passed  into  the  baggage  compartment. 
There  was  a  rule  of  the  company  requiring 
those  in  charge  not  to  permit  passengers  to 
ride  in  baggage-cars,  but  of  this  rule  the 
passenger  had  no  knowledge.  He  and  other 
passengers  had  frequently  before  been  per- 
mitted to  ride  therein  without  objection, 
and  the  conductor  had  accepted  and  punched 
their  tickets  while  in  that  compartment,  as 
he  did  on  the  occasion  in  question.  By  the 
company's  negligence  a  train  proceeding  in 
the  same  direction,  on  the  same  track,  ran 
into  the  rear  of  the  train  on  which  the  pas- 
senger rode,  and  he  was  thereby  injured. 
//elel,  that  by  taking  his  position  in  the 
baggage  compartment  under  such  circum- 
stances the  passenger  took  the  risk  of  any 
injury  from  dangers  inherent  in  the  con- 
struction or  use  thereof  for  the  purpose  of 
carrying  baggage,  but  that  his  conduct, 
even  if  it  be  considered  as  contributing  to 
an  injury  received  from  extraneous  causes, 
such  as  a  collision,  could  not  be  deemed  to 
have  been  negligent,  and  that  a  charge  to 
that  effect  was  not  erroneous.  JVeiv  York, 
L.  E.  &•  W.  R.  Co.  v.  Ball,  53  N.J.  L.  283, 
21  All.  Rep.  1052. 

400.  Dvitli  the  consent  of  the 

conductor. — A  passenger  does  not  forfeit 
his  right  to  recover  from  the  railroad  for  a 
personal  injury  by  riding  in  a  baggage-car, 
contrary  to  the  rules  of  the  company,  when 
it  is  by  the  implied  consent  of  the  conduc- 
tor, and  it  does  not  add  to  the  cause  of  the 
injury.  O'Donnell  v.  All^heny  Valley  R. 
Co.,  59  Pa.  St.  239.— Overruled  in  Creed 
V.  Pennsylvania  R.  Co.,  86  Pa.  St.  139.  Re- 
viewed in  Kentucky  C.  R.  Co.  v.  Thomas, 
79  Ky.  160. 

Though  a  passenger  may  know  that  it  is 
more  dangerous  to  ride  in  a  baggage-car, 
yet  if  he  rides  there  by  permission  of  the 
conductor  he  may  recover  for  an  injury  re- 
ceived through  the  gross  carelessness  of  the 
company,  though  it  appears  afterward  that 
he  would  not  have  been  injured  had  he 
been  in  the  passenger  car,  his  want  of  care 
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not  contributing  to  the  injury.  Carroll  v. 
New  York  &*  N.  H.  K.  Co.,  i  Duer  (A'.  T.)  57 1 . 
— Distinguishing  Munger  v.  Tonawanda 
R.Co.,  4  N.Y.  349— Distinguished  IN  Hig- 
gins  V.  Hannibal  &  St.  J.  R.  Co.,  36  Mo.  41S. 
Followed  in  Haley  v.  Earle,  30  N.  Y.  208. 

497.  at  the  time  of  collision.— 

The  fact  that  a  person  injured  was  riding  in 
tlie  baggage-car,  with  the  knowledge  of  the 
conductor,  or  that  he  was  riding  free,  will 
not  preclude  him  from  a  recovery  for  an 
injury  caused  by  a  collision,  even  though  he 
might  not  or  would  not  have  been  injured 
if  he  had  remained  in  the  passenger  car. 
Washburn  v.  Nashville  &*  C.  R.  Co.,  3  Head 
(Tenn.)  638. —  Distinguished  in  Way  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  64  Iowa  48,  52 
Am.  Rep.  431. 

Plaintiff  took  his  seat  in  a  passenger  car 
where  there  was  plenty  of  room  ;  he  after- 
wards went  forward  into  the  baggage-car  to 
smoke  and  was  there  at  the  time  of  the 
collision.  The  evidence  tended  to  show 
that  the  baggage-car  was  a  safer  place  than 
the  passenger  car.  Defendant  claimed  that 
plaintiff  in  going  into  the  baggage-car  was 
guilty  of  such  negligence  as  barred  a  re- 
covery. Held,  untenable ;  that  if  plaintiff's 
presence  in  that  car,  although  unauthorized, 
in  no  way  contributed  to  the  injury,  it  fur- 
nished no  defense,  and  that  the  question 
was  properly  submitted  to  the  jury.  Web- 
ster v.  Rome,  w.  &>  o.  R.  Co.,  IIS  A-",  y. 

112.  21  N.E.  Rep.  725.  23  N.  Y.  S.  R.  778; 
affirming  40  Hun  161. 

A  passenger  who  was  familiar  with  the 
construction  of  a  road  and  the  time  of  run- 
ning trains,  and  knowing  that  there  was  but 
a  single  track,  entered  a  smoking-car,  but 
soon  after  leaving  the  station  observed  that 
a  train  in  the  opposite  direction  had  not 
passed  at  the  station  as  it  should  have  done  ; 
and,  being  fearful  of  danger,  went  into  the 
baggage  compartment  of  the  car  prepared 
to  jump  out  if  the  other  train  was  seen  ap- 
proaching. Upon  seeing  it  he  jumped  just 
before  the  trains  collided,  and  was  injured. 
Held,  that  the  question  of  whether  he  exer- 
cised due  care  was  proper  for  the  jury. 
Cody  V.  New  York  &*  N.  E.  R.  Co.,  151 
Mass.  462,  7  L,  R.  A.  843,  24  A^.  E.  Rep.  402. 

A  passenger,  entitled  to  ride  on  a  train, 
and  who  was  smoking,  entered  the  forward 
compartment  of  a  combination  car,  which 
was  arranged  for  persons  smoking.  The 
car  was  the  rear  car  of  the  train,  and  the 
rear  compartment  of   it  was  arranged  for 


the  carriage  of  baggage.  He  found  every 
seat  in  the  smoking  compartment  occupied 
and  passed  into  the  baggage  compartment. 
There  was  a  rule  of  the  railroad  company 
requiring  those  in  charge  not  to  permit  pas- 
sengers to  ride  in  b;iggage-cars ;  but  of 
this  rule  the  passenger  had  no  knowledge. 
He  and  other  passengers  had  frequently  be- 
fore been  permitted  to  ride  therein  without 
objection,  and  the  conductor  had  accepted 
and  punched  their  tickets  while  in  that 
compartment,  as  he  did  on  the  occasion  in 
question.  By  the  company's  negligence  a 
train,  proceeding  in  the  same  direction  on 
the  same  track,  ran  into  the  rear  of  the 
train  on  which  the  passenger  rode,  and  he 
was  thereby  injured.  Held,  that  by  taking 
his  position  in  the  baggage  compartment, 
under  such  circumstances,  the  passenger 
took  the  risk  of  any  injury  from  dangers 
inherent  in  the  construction  or  use  thereof 
for  the  purpose  of  carrying  baggage ;  but 
that  his  conduct,  even  if  it  be  considered 
as  contributing  to  an  injury  received  from 
extraneous  causes,  such  as  a  collision,  could 
not  be  deemed  to  have  been  negligent,  and 
that  a  charge  to  that  effect  was  not  errone- 
ous. New  York,  L.  E.  <S-  W.  R.  Co.  v. 
Ball,  47  Am.  &•  Eng.  R.  Cas.  586,  53  N.  J. 
Z.  283,  21  All.  Rep.  1052. 

498.  In  express-car.— Ordinarily  it 
is  the  duty  of  a  conductor  to  warn  a  pas- 
senger known  to  be  occupying  a  dangerous 
position  and  to  cause  him  to  go  into  a  pas- 
senger car,  and  his  failure  to  do  so  may  be 
equivalent  to  the  consent  of  the  company 
that  the  passenger  may  occupy  that  posi- 
tion. If  the  passenger  takes  his  place  m 
the  express  car  without  the  knowledge  or 
consent  of  the  conductor,  he  will  not  be 
permitted  to  excuse  himself  upon  the 
ground  that  the  conductor  ought  to  have 
discovered  him  and  ordered  him  out.  Ken- 
tucky C.  R.  Co.v.  Thomas,  79  Ky.  160.— DIS- 
TINGUISHING Louisville,  C.  &  L.  R.  Co.  v. 
Mahony,  7  Bush  (Ky.)  235.  Reviewing 
O'Donnell  v.  Allegheny  Valley  R.  Co.,  59 
Pa.  St.  239;  Dunn  v.  Grand  Trunk  R.  Co., 
58  Me.  187  ;  Edgerton  %>.  New  York  &  H.  R. 
Co.,  39  N.  Y.  227. 

It  is  contributory  negligence  fora  passen- 
ger to  ride  in  an  express  car  in  violation  of 
a  known  rule  of  the  company,  even  with 
the  permission,  connivance,  or  knowledge 
of  the  conductor  of  the  train,  or  without 
his  protestation  against  it,  when  the  con- 
ductor is  cognizant  of  the  rule  and  of  its 
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infraction,  if  by  such  violation  of  the  rule 
the  passenger  brings  upon  himself  injury 
from  which  he  would  have  escaped,  not- 
withstanding that  the  ne<4ligence  of  the 
company  produced  the  accident,  had  he  re- 
mained in  the  passenger  car  set  apart,  and 
afTording  space  for  his  accommodation. 
Florida  Southern  R.  Co.  v.  Hirst,  52  Am.  &* 
Eng.  R.  Cas.  409,  30  /•"/<{.  i,  11  So.  Rep.  506. 
— Distinguishing  Dum  v.  Grand  Trunk 
R.  Co.,  58  Me.  ii>7.     i  'ING  Houston 

&  T.  C.  R.  Co.  V.  yof-  0  .""'^.  31 ;  Gulf, 
C.  &  S.  F.  R.  Co.  z/.  (  w  .  (  /6  Tex.  174 ; 
Robertson  v.  New  York  &  E.  R.  Co.,  22 
Barb.  (N.  Y.)  91  ;  Ea'.  jn  v.  Delawyre,  L.  & 
W.  R.  Co.,  57  N.  Y.  382;  ^■'-nnsy'  -  t  R 
Co.  V.  Langdon,  92  Pa.  St.  21  ;  Vir;;;n:i.  ^I;d- 
land  R.  Co.  v.  Roach,  83  Va.  375  ;  Mc\'eety 
V.  St.  Paul.  M.  &  M.  R.  Co..  45  Minn.  268. 

If  a  company  which  has  a  rule  prohibit- 
ing passengers  from  riding  in  the  express 
car,  or  in  other  than  the  passenger  cars, 
habitually  permits  passengers  to  ride  in  the 
express  car  it  will  incur  the  same  respon- 
sibility to  passengers  for  injuries  received 
by  them  through  the  company's  negligence 
when  riding  in  the  express  car  as  if  they 
were  in  the  passenger  car.  Florida  Southern 
R.  Co.  v.  Hirst,  52  Am.  &>  Eng.  R.  Cas.  409, 
30  Fla.  I,  II  So.  Rep.  506.— APPROVING 
Houston  &  T.  C.  R.  Co.  v.  Moore,  49  Tex. 
31.  Reviewing  Prince  f.  International  & 
G.  N.  R.Co.,  64  Tex.  144;  Jones  v.  Chicago, 
St.  P.,  M.  &  O.  R.  Co.,  43  Minn.  279; 
Waterbury  v.  New  York  C.  &  H.  R.  R.  Co., 
21  Blatchf.  (U,  S.)  314. 

Though  a  passenger  who,  riding  in  an 
express  car,  receives  an  injury,  knows  at  the 
time  that  there  is  a  reasonable  rule  of  the 
company  prohibiting  his  riding  there,  can- 
not invoke  the  mere  delinquency  of  the 
conductor  in  enforcing  the  rule  as  a  bar  to 
the  company's  claiming  the  protection  of 
the  rule,  still  a  company  may  by  its  conduct 
abandon  the  rule  or  preclude  itself  from  the 
protection  thereunder.  It  may,  by  its  con- 
duct, have  held  out  its  employes  in  control 
of  its  trains  as  authorized,  notwithstanding 
such  a  rule,  to  consent  to  plaintiff's  riding 
in  an  express  car ;  or  its  employes  may  have 
been  accustomed  to  allow  passengers  to 
ride  in  the  express  car  so  generally  and 
constantly  that  the  officers  of  the  company 
must  be  held  to  have  known  of  and  ac- 
quiesced in  the  violation  of  the  rule ;  or 
there  may  have  been  such  continued  and 
habitual  disregard  of  the  rule  by  the  em- 


ployes as  must  have  reasonably  produced 
the  belief  thiU  the  company  had  practically 
abandoned  its  rule.  There  must  be  such 
conduct  as  in  effect  establishes  the  concur- 
rence of  the  company  in  the  disregard  of 
the  regulation.  Florida  Southern  R.  Co.  v. 
Hirst,  52  Am.  &•  Eng.  R.  Cas,  409,  30  Fla, 
I,  li  So.  Rep.  506. 

Plaintiff  went  into  the  express  car.  While 
there,  owing  to  the  negligence  of  defend- 
ants' servants,  the  train  was  run  into  and 
plaintiff's  arm  was  broken.  The  car  in  which 
he  was,  was  not  intended  for  passengers, 
but  it  appeared  that  they  frequently  went 
in  there  to  smoke,  and  that  the  conductor 
had  passed  through  it  while  plaintiff  was 
there  without  making  any  objection.  It 
was  proved  that  notice  that  passengers  were 
not  allowed  to  ride  upon  the  express  car 
was  usually  up  on  the  inside  of  each  door 
of  the  passenger  cars  and  on  the  door  of 
the  baggage-car,  but  not  distinctly  shown 
that  it  was  there  on  that  day.  The  jury 
found  that  the  plaintiff  was  wrongfully  in 
the  car,  but  that  he  was  not  told  where  to 
go  when  he  bought  his  ticket,  nor  did  the 
conductor  order  him  out;  and  so  that  he 
was  not  to  blame.  Held,  that  assuming 
plaintiff  was  aware  of  the  notices,  and  never- 
theless went  into  the  baggage-car,  defend- 
ants were  not  thereby  excused  under  all 
circumstances  ;  and  that  the  jury  were  war- 
ranted here  in  finding  that  plaintiff  did  not 
so  contribute  as  to  prevent  him  from  re- 
covering, the  collision  having  resulted  en- 
tirely from  defendants'  gross  negligence. 
Watson  V.  Northern  R.  Co.,  24  U.  C.  Q.  B. 
98. — Reviewed  in  Dunn  v.  Grand  Trunk 
R.  Co.,  58  Me.  187. 

IV.  CONNECTING  CABRIESS.* 

I.  Respective  Duties  and  Liabilities. 

a.  In  General. 

499.   Liability  of  one  carrier  for 

iiijury    on   liue   of   another. — Where 

*  See  also  Connecting  Lines. 

Rights  of  passengers  traveling  on  through 
tickets,  see  note,  35  Am.  Rep.  708. 

Right  to  stop  over  at  termini  of  connecting 
lines  on  coupon  tickets,  see  note,  21  Am.  &^N(i. 
R.  Cas.  282. 

Duty  and  liability  of  the  several  companies  to 
persons  traveling  on  through-coupon  tickets, 
see  26  Am.  &  Eng.  R.  Cas.  263,  abstr. 

Through  tickets  regarded  as  separate  contract 
over  each  road,  see  note,  2  L.  R.  A.  186. 

Connecting  carriers,  liability  of,  in  the  car- 
riage of  passengers,  see  note,  37  Am,  &  Eng. 
R.  Cas.  32. 
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there  are  several  connecting  lines,  and 
plaintifl  seeks  to  recover  of  one  for  an 
injury  received  upon  another  of  the  lines, 
he  must  establish  a  contract  with  the  line 
he  endeavors  to  hold,  or  that  it  had  some 
interest  in  or  control  over  the  transporta- 
tion of  passengers  by  the  line  in  default. 
Kerrigan  v.  Soitthern  Pac.  K.  Co.,  41  Am.  <S-» 
Eiig.  A\  Cas.  28,  81   Ca/.  248,  22  Pac.  Rep. 

677. 

The  sale  of  a  through  ticket  over  two  or 
more  connecting  lines  of  railroad  is  not 
evidence  of  a  joint  contract  between  such 
roads  whereby  one  should  become  responsi- 
ble for  the  default  of  another.  Felder  v. 
Columbia  <S-  G.  R.  Co.,  27  Am.  6-  Etig.  R. 
Cas.  264,  21  So.  Car.  35,  53  Am.  Rep.  656. 

500.  Joiut  and  several  liability.— 
Where  a  party  contracts  for  transportation 
over  a  route  composed  of  several  railroads, 
for  which  he  pays  an  entire  sum  and  receives 
a  through  ticket  or  receipt,  the  contract  is 
entire.  If  no  partnership  in  fact  exists  be- 
tween the  roads  he  may  treat  the  contract 
as  entire  or  several,  so  far  as  the  other 
parties  are  concerned.  Check  v.  Little  Mi- 
ami R.  Co.,  2  Disney  (Ohio)  237.— Review- 
ing Hart  V.  Rensselaer  &  S.  R.  Co.,  8  N.  Y. 

37. 

If  the  agent  at  the  starting  point  of  a  pas- 
senger, who  sells  him  a  through  ticket,  fails 
to  disclose  his  principals,  and  contracts  on 
their  behalf,  whether  jointly  or  severally, 
he,  or  the  company  represented  by  him,  may 
be  treated  as  sole  principal ;  but  if  the  con- 
tract be  in  fact  entire,  and  he  is  in  fact 
dealing  for  others,  who  receive  the  benefits 
of  the  contract,  the  passenger  may  look  to 
the  real  principals,  and  subject  all  who  are 
interested  in  the  joint  contract.  Check  v. 
Little  Miami  R.  Co.,  2  Disney  {Ohio)  237. 

b.  The  Initial  Carrier. 

501.  Duty  to  carry  person  seeking^ 
transportation. — If  a  company  has  the 
power  to  contract  for  carriage  of  passengers 
beyond  the  terminus  of  its  own  line,  and 
holds  itself  out  to  the  public  as  a  common 
carrier  to  a  point  beyond  its  own  line,  ready 
to  contract  and  actually  contracting  for  such 
carriage,  it  will  be  bound  to  carry  any  pas- 
senger offering  himself  to  be  carried,  in 
common  with  others.  Wheeler  v.  San 
Francisco  &•  A.  R.  Co.,  31  Cal.  46.— Dis- 
tinguished in  Pittsburgh,  C.  &St.  L.  R.Co. 
V.  Morton,  61  Ind.  539. 

While  a  company  cannot  be  compelled  to 
2  D.  R.  D.— 33. 


transport  beyond  its  termini,  it  is  well  set- 
tled that  it  may  lawfully  contract  to  carry 
passengers  and  property,  over  its  own  and 
other  lines,  to  a  destination  beyond  its 
route,  and  when  such  a  contract  is  made  it 
assumes  all  the  obligations  of  a  carrier  over 
the  connecting  lines  as  well  as  its  own. 
Atchison,  T.  &'  S.  F.  R.  Co.  v.  Roach,  27 
Am.  &>  Eng.  R.  Cas.  257,  35  Kan.  740,  12 
Pac.  Rep.  93. 

502.  Liability  for  I'ailurc  of  cou- 
ucctin{>:  line  to  receive  and  carry.— 
A  company  selling  a  ticket  over  roads  ex- 
tending beyond  its  terminus  is  liable  for  the 
failure  of  the  connecting  carrier  to  transport 
the  passenger,  when  the  cause  of  the  failure 
was  the  negligence  of  the  agent  of  the 
initial  carrier  in  not  properly  stamping  the 
through  ticket.  Griffin  v.  Utica  &*  £.  R. 
R.  Co.,  41  //un  {JV.  v.)  448,  3  iV.  K.   5.  R. 

155- 

503.  Xon-liability  beyond  its  own 
line. — A  company  selling  a  through  ticket 
is  not  liable  for  an  injury  to  a  passenger  on 
a  connecting  line  simply  because  an  arrange- 
ment exists  between  the  lines  by  which  it  is 
authorized  to  sell  a  through  ticket,  which 
authorizes  the  passenger  to  ride  over  the 
different  roads  without  a  change  of  cars, 
and  because  it  accepts  its  share  of  the  ticket 
money.  Neither  will  the  fact  that  the 
ticket  sold  is  composed  of  coupons  marked 
"  not  good  if  detached,"  and  each  bearing 
the  name  of  the  selling  road,  make  it  so 
liable.  Hartan  v.  Eastern  R.  Co.,  1 14  Mass. 
44.— Distinguishing  Hill  Mfg.  Co.  v.  Bos- 
ton &  L.  R.  Co.,  104  Mass.  122. 

No  action  will  lie  in  favor  of  a  passenger 
for  injuries  caused  by  the  negligence  of  a 
connecting  line,  against  the  original  com- 
pany which  sold  him  the  ticket  for  trans- 
portation. Ordinarily  the  first  company  is 
considered  the  agent  merely  of  the  latter. 
Nashville  &^  C.  R.  Co.  v.  Sprayberry,  8 
Baxt.  {Tenn.)  341. 

While  the  company  selling  a  ticket  may, 
by  contract  either  express  or  implied,  bind 
itself  to  be  responsible  for  the  entire  route, 
the  sale  of  the  ticket  merely  does  not  estab- 
lish this,  nor  is  the  onus  upon  the  company 
of  proving  that  it  expressly  limited  its  lia- 
bility. If  a  partnership  in  fact  appear  as 
existing  between  the  lines,  the  case  will  be 
different.  Nashville  &>•  C.  R.  Co.  v.  Spray- 
berry,  8  Baxt.  (Tenn.)  341. 

If  one  of  several  companies  composing  a 
public  line  of  travel,  by  agreement  with  the 
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others,  receive  fare  and  give  a  "through 
ticket"  over  the  entire  route,  the  company 
selling  the  ticitet  shall  be  regarded  as  the 
agent  of  the  otlier  companies  when  the 
ticket  itself  imports  this  and  nothing  else 
appears.  Nashville  &^  C.  /\\  Co.  v.  Spray- 
berry,  9  Heisk.  (Tenn.)  852,  20  Am.  Ry.  Kep. 
55.— Distinguished  in  Louisville  &  N.  R. 
Co.  V.  Weaver,  16  Am.  &  Eng.  R.  Cas.  218, 
9  Lea  (Tcnn.)  38. 

The  company  selling  the  ticket  may,  by 
contract  either  expressed  or  to  be  fairly  im- 
plied from  its  acts,  bind  itself  lobe  responsi- 
ble for  the  entire  route;  but  this  will  not  be 
held  conclusively  established  from  the  sale 
of  the  ticket  alone,  nor  throw  upon  the  de- 
fendant the  onits  of  proving  that  it  ex- 
pressly liniited  its  liability.  Otherwise  if  a 
partnership  in  fact  appear.  Nashville  &*  C. 
A\  Co.  V.  Sprayberry,  9  Heisk.  (  Teiin.)  852, 
20  Am.  liy.  Rep.  55. 

504. on  coiiiiectiiig  8tngc  line. 

— A  railroad  company  advertised  their  ter- 
minus to  be  P.,  where  stages  would  connect 
for  C.  They  sold  plaintiff  a  ticket  through 
to  C,  and  he  was  injured  in  the  stage  be- 
tween P.  and  C.  Defendants  did  not  own 
or  share  in  the  profits  of  the  stage  line. 
Held,  that  they  were  not  liable.  (Two 
judges  dissenting.)  Hood  v.  N^e^u  York  &* 
N.  H.  R.  Co.,  22  Conn,  i.— Approved  in 
Coates  V.  United  States  Exp.  Co.,  45  Mo. 
238.  Followed  in  Converse  7/.  Norwich  & 
N.  Y.  Transp.  Co.,  33  Conn.  166.  Not  fol- 
lowed IN  Gary  v.  Cleveland  &  T.  R.  Co., 
29  Barb.  (N.  Y.)  35  ;  Nashua  Lock  Co,  v. 
Worcester  &  N.  R.  Co.,  48  N.  H.  339. 

The  defendants  in  such  a  case  are  not 
estopped  from  showing  their  want  of  power 
to  make  a  special  contract  to  safely  cany 
the  plaintiff  from  their  initial  point  through 
to  C.  Hoodv.  Nexv  York  &^  N.  H.  R.  Co., 
22  Conn.  502. — Disapproved  in  Illinois  C. 
R.  Co.  V.  Copeland,  24  111.  332;  Knapp  v. 
United  States  &  C.  Exp.  Co.,  55  N.  H.  348. 
Followed  in  Naugatuck  R.  Co.  v.  Water- 
bury  Button  Co.,  24  Conn.  468.  Nor  fol- 
lowed IN  Perkins  v.  Portland,  S.  &  P.  R. 
Co.,  47  Me.  573.  Reviewed  in  Elmore  v, 
Naugatuck  R.  Co.,  23  Conn.  457. 

505.  Power  to  make  tlirouj^li  con- 
tract.*— A  company  as  a  carrier  may  con- 

*  Through  contract  for  passenger  transporta- 
tion over  connecting  line,  see  note,  18  Am.  & 
Eng.  R.  Cas.  345. 

Effect  of  selling  ticket  to  destination  beyond 
initial  carrier's  line,  see  note,  42  Am.  Rep.  664. 

Liability   of  company  selling  through  ticket 


tract  to  carry  passengers  and  freight  beyond 
their  own  routes,  irheeler  v.  San  Fran- 
cisco <S-  A.  R.  Co.,  31  Cal.  46.— Quoting 
Perkins  v.  Portland,  S.  &  P.  R.  Co.,  47  Me. 
573.  Reviewing  Crouch  v.  London  &  N. 
W.  R.  Co.,  25  Eng.  L.  &  Eq.  22,7.— Houston 
<S-  T.  C.  R.  Co.  v.  /////,  21  Am.  &>  Eng.  R. 
Cas.  263,  63  Te.v.  381. 

No  private  instructions  given  by  the  com- 
pany to  a  general  passenger  agent,  and  not 
brought  to  the  knowledge  of  the  party  con- 
tracting with  him,  as  to  the  matter  within 
the  scope  of  his  authority,  would  affect  the 
right  of  such  party  to  have  the  contract  car- 
ried out  and  performed.  Houston  &»  T.  C. 
R.  Co.  V.  Hill,  21  Am.  &•  Eng.  R.  Cas.  263, 
63  Te.v.  381. 

A  part  owner  of  one  of  several  lines  for 
the  transportation  of  passengers,  running  in 
connection  over  different  portions  of  a  route 
of  travel,  may  contract  as  principal  for  the 
conveyance  of  a  passenger  over  the  whole 
route,  and  such  contract  maybe  established 
by  the  circumstances,  notwithstanding  tlie 
passenger  receive  tickets  for  the  different 
lines  signed  by  their  separate  agents. 
Qui/nby  V.  Vanderbil/,  17  N.  F.  306. — Fol- 
lowing Hart  V.  Rensselaer  &  S.  R.  Co.,  8 
N.  Y.  37.— Applied  in  Williams  v.  Van- 
derbilt,  28  N.  Y.  217,  4  Abb.  .\pp.  Dec.  521, 
29  Barb.  491.  Approved  n  Coates  v. 
United  States  Exp.  Co.,  45  Mo.  238.  Dis- 
tinguished IN  Fonseca  7>.  Cunard  Steam- 
ship Co.,  153  Miiss.  553;  Milnor  v.  New 
York  &  N.  H.  R.  Co..  53  N.  Y.  363.  Fol- 
lowed IN  Buffett  V.  Troy  &  B.  R.  Co.,  40 
N.  Y.  168.  Quoted  in  United  States  Exp. 
Co.  V.  Rush,  24  Ind.  403;  Washington  v. 
Raleigh  &  G.  R.  Co.,  37  Am.  &  Eng.  R. 
Cas.  25,  loi  N.  Car.  239,  i  L.  R.A.  830,  7  S. 
E.  Rep.  789.  Reconciled  in  Barker  v. 
Coffin,  31  Barb.  (N.  Y.)  556. 

500. independently  of  statu- 
tory authority. —  Independent  of  any 
statute  directly  conferring  the  power,  rail- 
roads have  the  inherent  right,  under  their 
charters,  to  contract  to  carry  persons,  bag- 
gage, and  goods  beyond  the  termini  of 
their  own  lines.  Illinois  C.  R.  Co.  v.  Cope- 
land,  24  ///.  332. — Disapproving  Hood  v. 
New  York  &  N.  H.  R.  Co.,  22  Conn.  510,  24 
Conn.  482. 

507. independently  jf  author- 
ity expressly  given  in  charter.— 
Although  the  power  of  a  railroad  company 

for  injury  to  passenger  on  connecting  line,  see 
note,  I  Am.  St.  Rep.  200. 
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to  make  a  contract  for  the  transportation  of 
persons  or  property  beyond  their  own  lines 
is  not  expressly  granted  by  the  act  of  incor- 
poration, it  may  be  conferred  by  implication, 
as  necessary  to  the  proper  and  profitable 
exercise  <jf  the  powers  specially  enumerated 
in  the  ciiarter.  Perkins  v.  Portland,  S.  &* 
P.  A'.  Co.,  47  A/e.  573.— Following  Noyes 
V.  Rutland  &  B.  R.  Co.,  27  Vt.  no.  Not 
FOLLOWING  Hood  V.  New  York  &  N.  H.  R. 
Co.,  22  Conn.  502. 

And  this  applies  to  the  transportation  of 
passengers  by  carriers  beyond  their  own 
lines,  and  beyond  the  limits  of  their  re- 
spective states.  IVyman  v.  C/iicas^o  &*  A. 
A\  Co.,  4  Afo.  App.  35. 

A  company  chartered  in  California,  with 
the  usual  powers  of  a  common  carrier,  has 
the  power  to  make  valid  contracts  to  carry 
passengers  beyond  the  limit  of  its  road, 
whether  it  be  by  land  or  water,  so  as  to 
become  liable  for  injuries  to  passengers 
through  the  negligence  of  independent  con- 
necting carriers.  Wheeler  v.  San  Francisco 
&^  A.  R.  Co.,i\  Cal.46. 

r>OH.  Contractual  liability  beyond 
its  own  line,  generally.— (i)  United 
States. — A  company  that  contracts  to  carry 
passengers  and  their  baggage  beyond  the 
terminus  of  their  own  road  is  liable  for 
losses  occurring  on  any  part  of  the  route. 
JVeed  V.  Sarato^ra  &^  S.  A\  Co.,  19  IVe/id. 
{N.  V.)  534. — Distinguished  in  Van  Sant- 
voord  V.  St.  John,  6  Hill  (N.  Y.)  1 57 ;  Reed 
V.  United  States  Exp.  Co..  48  N.  Y.  462. 
Quoted  in  Nashua  Lock  Co.  v.  Worcester 
&  N.  R.  Co.,  48  N.  H.  339  ;  Cary  v.  Cleve- 
land &  T.  R.  Co.,  29  Barb.  (N.  Y.)  35.  Re- 
viewed in  Gray  v.  Jackson,  51  N.  H.  9; 
Dillon  V.  New  York  &  E.  R.  Co.,  i  Hilt. 
(N.  Y.)  231  ;  Green  v.  New  York  C.  R.  Co., 
12  Abb.  Pr.  N.  S.  (N.  Y.)  479 ;  Farmers'  &  M. 
Bank  v.  Champlain  Transp.  Co.,  23  Vt. 
186. 

A  company  may  be  thus  bound,  without 
any  actual  agreement  with  connecting  lines, 
if,  by  their  agents,  they  hold  themselves  out 
to  be  common  carriers  to  a  place  beyond 
the  limits  of  their  own  road.  Perkins  v. 
Portland,  S.  <S-  P.  R.  Co.,  47  Me.  573. 

A  company  may  so  issue  tickets  to  places 
beyond  its  own  line,  and  so  control  the 
transportation  of  its  passengers,  as  to  be 
held  to  have  contracted  for  the  entire  dis- 
tance, and  in  consequence  be  answerable  in 
damages  for  negligence  occurring  on  any 
one  of  the  connecting  lines.      Kerrigan  v. 


Southern  Pac.  R.  Co., 41  Ain.&^Eng.R.Cas. 
28.  81  Cal.  248,  22  Pac.  Rep.  677. 

A  carrier  who  enters  into  a  special  con- 
tract to  transport  passengers  to  a  point  be- 
yond its  own  line,  which  can  only  be  reached 
by  another  line,  thereby  constitutes  the 
latter  its  agent  in  the  performance  of  the 
contract,  and  will  be  held  liable  for  any 
damages  resulting  from  the  negligence  of 
such  agent.  Washington  v.  Raleigh  &^  G. 
R.  Co.,  37  Am.  &*  Eng.  R.  Cas.  25,  101  jV. 
Car.  239,  I  L.  R.  A.  830.  7  S.  E.  Rep.  789.— 
Quoting  Quimby  v.  Vanderbilt,  17  N.  Y. 
306. 

(2)  England. — The  contract  with  a  pas- 
senger on  giving  him  a  ticket  between  two 
places  is  the  same,  whether  the  journey  is 
entirely  over  the  company's  own  line  or 
partly  over  the  line  of  another  company, 
and  whether  the  passage  over  the  other 
line  is  under  an  agreement  to  share  profits 
or  simply  under  running  powers.  Thomas 
V.  Rhymney  R.  Co.,  L.  R.  6  Q.  B.  266,  40  L. 
J.  Q.  n.  89,  19  W.  R.  477,  24  Z.  T.  145. 
Thomas  v.  Rhymney  R.  Co.,  L.  R.  5  Q.  B. 
226,  39  L.  J.  Q.  B.  226,  22  L.  T.  297,  18 
W.  R.  668.— Distinguished  in  Wright  v. 
Midland  R.  Co.,  L.  R.  8  Ex.  137,  42  L.  J.  E.x. 
89,  29  L.  T.  436,  21  W.  R.  460. 

Where  a  company  undertakes  to  carry  a 
passenger  to  a  place  on  another  company's 
line,  and  the  passenger  is  injured  on  the 
latter  company's  line  by  reason  of  its  negli- 
gence, he  has  a  right  of  action  against  the 
company  from  whom  he  bought  the  ticket. 
Great  Western  R.  Co.  v.  Blake,  7  H.  &*  N. 
qZ-j,%Jur.  N.S.  1013,  31  L.  J.  Ex.  346,  10 
W.  R.  388,  7  L.  T.  94.— Distinguished  in 
Wright  ty.  Midland  R.  Co.,  L.  R.  8  Ex.  137, 
42  L.  J.  Ex.  89,  29  L.  T.  436,  21  W.  R.  460. 
Followed  in  Buxton  v.  North  Eastern  R. 
Co.,  L.  R.  3  Q.  B.  549,  37  L.  J.  Q.  B.  258.  iS 
L.  T.  795,  16  W.  R.  1124,  9  B.  &S.  824; 
Thomas  v.  Rhymney  R.  Co.,  L.  R.  6  Q.  B. 
266,  40  L.  J.  Q.  B.  89,  24  L.  T.  145,  19  W.  R. 

477- 

509.  Under  Nebraska  Coin  p.  St.  eh. 
72,  art.  1,  .sec.  3. — Plaintiff  applied  to 
an  agent  in  the  ticket  office  at  the  station  at 
W.,  on  defendant's  road,  for  a  ticket  to  E., 
on  the  Union  Pac.  R.  R.,a  number  of  miles 
east  of  the  eastern  terminus  of  defendant's 
road,  which  was  on  the  line  of  the  Union 
Pac.  R.  R.,  and  by  such  agent  was  furnished 
a  single  local  ticket  from  W.  to  E.  By  di- 
rection of  the  agents  in  charge  of  the  train 
she  took  her  seat  in  the  car,  in  which  she 
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was  carried  to  the  junction  of  the  two  roads 
and  on  to  E.  without  change.  At  E.  plain- 
tiff was  injured  while  alighting  from  the 
train,  the  injury  being  caused  by  the  alleged 
negligence  of  those  in  charge  of  the  train. 
Held,  that  in  sucli  case  the  defendant  would 
be  liable  under  tiie  provisions  of  S  3,  art. 
I,  ch.  72,  Comp.  St.,  for  the  damages  sus- 
tained. Chollette  v.  Omaha  »J-  R.  V.  R.  Co., 
37  Am.&^  Etiff.  R.  Cus.  16,  26  Ne6.  159,41 
A'.  IV.  Rep.  1 106. 

510.  Altlioiij;!!  contract  was  ultra 
vires. — Two  companies,  one  chartered  to 
build  a  road  in  Indiana  and  the  other  in 
Michigan,  united  their  business  and  operated 
a  third  road  connecting  the  two  through 
Illinois.  Plaintiff  was  injured  on  the  Illinois 
road.  The  two  companies  defended  on  the 
ground  that  the  contract  to  carry  through 
Illinois  was  ultra  vires.  Held,  having  re- 
ceived the  consideration  from  a  passenger 
who  was  ignorant  of  the  illegality  of  the 
contract,  the  two  companies  were  jointly 
liable.  Bisscll  v.  Michigan  S.  &*  N.  I.  R. 
Co.,  22  N,  V.  258.— Approving  Mayor  of 
Norwich  v.  Norfolk  R.  Co.,  30  Eng.  L.  & 
Eq.  120.  Explaining  Coleman  w.  Eastern 
Counties  R.  Co.,  10  Beav.  i. — Applied  in 
Woodruilz'.  Erie  R.  Co.,  16  Am.  &  Eng.  R. 
Cas.  501,93  N.  Y.  609.  Approved  in  Cen- 
tral R.  &  B.  Co.  V.  Smith,  76  Ala.  572.  Dis- 
tinguished IN  Way  V.  Chicago,  R.  I.  &  P. 
R.  Co.,  64  Iowa  48,  52  Am.  Rep.  431 ;  St. 
Louis  V.  St.  Louis  Gaslight  Co.,  5  Mo.  App. 
484;  Joslyn  V.  Dow,  19  Hun  (N.  Y.)  494, 
Followed  in  Stewart  v.  Erie  &  W.Transp. 
Co.,  17  Minn.  372  (Gil.  348).  Quoted  in 
Union  Bridge  Co.  v.  Troy  &  L.  R.  Co.,  7 
Lans.  (N.  Y.)  240.  Reviewed  in  Camden 
&  A.  R.  Co.  V.  May's  Landing  &  E.  H.  C.  R. 
Co.,  48  N.  J.  L.  530. 

Defendant  company  ran  a  coach  between 
its  station  and  a  village  a  mile  away  for  the 
accommodation  of  passengers.  The  driver 
was  furnished  with  tickets  for  sale  on  the 
railroad.  Plaintiff  was  injured  by  the  care- 
lessness of  the  driver  between  the  village 
and  station,  before  he  had  purchased  a 
ticket.  The  company  attempted  to  evade 
liability  on  the  ground  that  a  contract  to 
transport  passengers  by  the  coach  was  ullra 
vires.  Held,  that  whether  it  was  author- 
ized to  make  such  a  contract  or  not,  it  was 
liable  for  negligence  in  the  manner  of  carry- 
ing it  out.  Buffett  v.  Troy  &>  B.  R.  Co.,  40 
N.  Y.  168;  affirming  36  Barb.  420. — FOL- 
LOWING Hart  V.  Rensselaer  &  S.  R.Co,,  8 


N.  Y.  37;  Quimby  v.  Vandcrbilt,  17  N.  Y. 
306. 

.511.  Effect  of  MtipiiIiitioiiH,  etc., 
liniitiiif;  liability  to  its  own  line.*— 

A  company  which  sells  and  issues  tickets  to 
passengers  over  its  own  lines  of  road  and 
lines  of  road  of  other  companies  (known  as 
through  tickets)  is  liable  for  the  sure  and 
safe  transportation  of  such  passengers  to 
the  point  of  destination,  notwithstanding 
there  may  be  indorsed  or  printed  on  the 
tickets  so  sold  and  issued  a  notice  that  the 
company  issuing  and  selling  such  tickets 
shall  not  be  liable  except  as  to  its  own  line 
of  road.  Central  R.  Co.  v.  Combs,  18  Am. 
&•  Eng.  R.  Cas.  298.  70  Ga.  533,  48  Am. 
Rep.  582. 

Plaintiff  purchased  from  the  defendant  a 
first-class  railroad  ticket,  entitling  her  to 
ride  over  defendant's  road  and  certain  con- 
necting lines.  The  ticket  contained  a  pro- 
vision "that  in  selling  this  ticket  the  H.  E. 
&  W.  T.  R.  Co.  acts  only  as  agent,  and  is 
not  responsible  beyond  its  own  line."  After 
leaving  defendant's  road  and  while  on  a 
connecting  line  plaintiff  was  expelled  from 
a  first-class  carriage  and  compelled  to  ride 
second-class.  She  brought  action  against 
the  company  selling  her  the  ticket.  Held, 
that  the  condition  in  the  ticket  exempted  it 
from  responsibility.  Harris  v.  Hoave,  39 
Am.  &•  Eng.  R.  Cas.  498,  74  Tex.  534,  12  5. 
ly.  Rep.  224. — Approving  Pennsylvania 
C.  R.  Co.  V.  Schwarzenberger,  45  Pa.  St. 
208. — Followed  in  McCarn  v.  Interna- 
tional &  G.  N.  R.  Co.,  84  Tex.  352  ;  Inter- 
national &  G.  N.  R.  Co.  V.  Campbell,  i  Tex. 
Civ.  App.  509. 

c.  The  Final  or  Intermediate  Carrier. 

512.  Generally. — If  a  company  unites 
with  others  to  form  a  continuous  route,  the 
last  road  is  liable  to  a  passenger  traveling 
on  a  through  ticket  for  an  injury  received 
on  its  line,  whether  it  results  through  the 
negligence  of  its  immediate  employes  or 
through  the  negligence  of  another  com- 
pany with  whom  it  has  contracted  for 
motive  power.  Keep  v.  Indianapolis  6-  St. 
L.  R.  Co.,  3  McCrary  {U.  S.)  208,  9  Fed. 
Rep.  625. 

A  company  receiving  upon  its  track  the 
cars  of  another  company,  placing  them 
under  the  control  of  its  agents  and  servants, 

*  See  also  ante,  330-341. 
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and  dniwing  them  by  its  locomotive  over  its 
own  road  to  tiicir  place  of  destination,  as- 
stinieH  towards  tiie  passcn};crs  coming  upon 
its  road  in  such  cars  the  relation  of  com- 
mon carriers  of  passengers  and  all  the  lia- 
bilities incident  to  that  relation.  Schopman 
V.  liinton  &•  IV.  A'.  Corp.,  9  Cush.  {Muss.)  24. 

If  the  deceased  was  lawfully  on  defend- 
ant's  train  and  it  had  been  operated  by  ser- 
vants under  its  control,  the  defendant  would 
be  liable  for  an  injury  occasioned  by  the 
negligence  of  such  servants;  and  this,  too, 
irrespective  of  the  company  from  which  the 
ticket  was  purchased.  Smith  v.  St.  Lout's 
<3-  .V.  F.  A'.  Co.,  29  //;«.  &•  Eng.  A\  Cas.  106, 
85  Afo.  418,  55  Am.  Rip.  380. — Rkvif.wing 
Kelly  V.  Mayor  of  N.  Y.,  11  N.  Y.  432 ;  Durst 
V.  Burton,  47  N.  Y.  167. 

51JI.  l>uty  to  honor  ticket  of  prc- 
cediiif;  carrier. — Tlu;  obligation  of  one 
carrier  to  honor  tickets  over  its  road  sold  by 
a  connecting  carrier  is  founded  altogether 
upon  arrangement  or  contract  between  the 
companies.  In  the  absence  of  such  ar- 
rangement there  is  no  obligation  on  the 
part  of  either  company  to  honor  tickets 
issued  by  the  other.  Oregon  S.  L.  (&>•  U.  N. 
R.  Co.  V.  Northern  Pac.  R.  Co.,  51  Am.  &» 
Eiig.  R.  Ctis.  145,  51  Fetf.  Rep.  465. 

514.  Duty  to  gl\G  rcaNoiiablc  time 
for  transfer.  —  Where  two  companies 
reaching  a  common  point  sell  through 
tickets,  and  the  train  on  one  road  leaves 
upon  the  arrival  of  the  train  on  the  other,  it 
is  their  duty  to  give  a  reasonable  time  for 
the  transfer  of  passengers  and  baggage. 
Johnson  v.  West  Chester  &*  P.  R.  Co.,  70  Pa. 
St.  357- 

Where  a  p.isscnger  holding  a  through 
ticket  had  to  change  cars  at  a  station  and 
was  injured  in  stepping  from  one  train  to 
the  other,  by  reason  of  the  outgoing  train 
being  already  in  motion,  it  was  for  the  jury 
to  say  whether  the  da.iser  of  boarding  the 
moving  train  was  so  apparent  as  to  make  it 
the  duty  of  the  passenger  to  desist.  Johnson 
V.  West  Chester  &-  P.  R.  Co.,  70  Pa.  St.  357. 
— DlSTiNouisiiKO  IN  Denver,  S.  P.  &  P.  R. 
Co.  V.  Pickard,  18  Am.  &  Eng.  R.  Cas.  284, 
8  Colo.  163.  Reviewed  in  Delaware  &  H. 
Canal  Co.  v.  Webster,  27  Am.  &  Eng.  R. 
Cas.  160,  6  Atl.  Rep.  841 ;  Carr  v.  Eel  River 
&E.  R.  Co.,98  Cal.  366. 

515.  Liability  while  car  is  standiiif? 
on  side-track.— A  passenger  who  has 
been  carried  on  the  line  of  a  railway  in  a 
passenger  car  which  that  company  switches 


ofT  upon  the  line  of  a  connecting  railway, 
sustains  the  relation  of  passenger  to  such 
connecting  company  during  the  time  the 
car  is  stationary  and  he  remains  in  it,  if, 
according  to  the  usual  course  of  business, 
that  company  is  accustomed  to  receive, 
at  once,  cars  so  delivered  to  it,  couple 
them  into  its  trains,  and  carry  them  over  its 
own  line.  This  is  true  whether  the  passen- 
ger at  the  time  of  being  injured  has  pro- 
cured a  ticket  or  paid  his  fare  for  a  passage 
over  the  connecting  line  or  not.  Chat- 
tanooga, R.  &>  C.  R.  Co.  V.  Huggins,  52  ^Im. 
&•  Eng.  R.  Cas.  473,  89  Ca.  494,  15  S.  E. 
Rep.  848. 

5 10.  Delay  caused  by  intermediate 
carrier.— The  line  causing  delay  of  a  piis- 
senger  upon  a  limited  through  ticket  is 
liable  to  the  passenger  for  damages  result- 
ing from  such  delay.  Ctt/tJ,  C.  6^  S.  F.  R. 
Co.  V.  Looney,  52  Am.  <S«»  Eng.  R.  Cas.  197, 
85  Tex.  158,  19  .S'.  W.  Rep.  1039. 

Plaintid  bought  a  railway  ticket  at  Bir- 
mingham, Ala.,  for  passage  to  Cameron, 
Tex.,  on  the  several  connecting  lines  be- 
tween the  points.  The  ticket  was  limited 
as  to  time,  and  the  limit  had  expired  from 
fault  of  one  of  the  lines  before  he  reached  the 
line  of  the  defendant.  Passage  was  refused  by 
conductor  on  defendant's  train  on  the  ticket 
because  it  had  expired  before  it  was  pre- 
sented. Suit  for  damages  for  the  refusal, 
etc.  The  petition  alleged  that  the  ticket 
was  a  joint  undertaking  on  the  part  of  all 
the  lines  of  railway  tictween  Birmingham 
and  Cameron.  Held,  upon  such  allegations, 
that  the  defendant  .vouid  be  responsible  for 
the  default  of  the  connecting  line  causing  the 
delay,  at  least  to  the  extent  of  honoring  the 
ticket  when  presented.  Gulf,  C.  &•  S.  F.  R. 
Co.  V.  Looney,  52  Am.  &^  Eng.  R.  Cas.  197, 
85  Tex.  158,  19  S.  W.  Rep.  1039.— Distin- 
guishing Auerbach  7>.  New  York  C.  &  H. 
R.  R.  Co.,  89  N.  Y.  281. 

2.  Interpretation  and  EJfect  oj  Agreements. 

517.  Employment  of  ooninion 
a{;eiits.  —  Where  two  connecting  com- 
panies use  a  station  jointly,  or  hire  one 
person  to  discharge  the  duties  of  ticket 
agent  for  both,  and  such  person  sells  a 
ticket  over  one  of  the  roads,  the  other 
company  is  not  responsible  for  the  negli- 
gence of  the  connecting  road.  Atchison,  T. 
&*  S.  F.  R.  Co.  V.  Cochran,  41  Ant.  6-»  E'g. 
R.  Cas.  48,  43  ATiw.  225,  7  L.  R.  A.  414.  23 
Pac.  Rep.  151. 
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By  an  agreement  between  the  defendant 
and  anotlier  company  the  defendant  was  to 
appoint  an  aj^ent  wIkjsc  duty  it  was  to  re- 
ceive and  collect  freiglit,  to  sell  all  passen- 
gers ticl<ets,  and  to  receive  the  revenues 
accruing  from  the  joint  operations  of  the 
two  companies.  Held,  that  by  this  agree- 
ment there  was  no  partition  of  the  agency 
as  to  the  sales  of  through  tickets  over  both 
roads,  and  that  tlic  defendant  was  rcspon- 
siljle  for  the  manner  in  which  this  agent 
discharged  his  duty  in  the  sale  of  such 
tickets.    Noitliern  C.   K.   Co.  v.   Scholl,  i6 

iW.  33'. 

Hy  the  appointment  of  a  common  agent 
to  receive  the  entire  consideration  and  issue 
tiirougli  tickets  and  checks  over  connecting 
lines,  which  they  recognize  and  assume,  the 
several  com[)anie3  are  made  aware  that  the 
contract  is  treated  by  the  passenger  as  en- 
tire, and  not  several.  Check  v.  Little  Miami 
A\  Co.,  2  Ih'snev  iO/iio)  237. 

5  I H.  Arruii$;ciiu>iit8  not  emitiiiji;  a 
partnership.  —  Where  three  compatiies 
constitute  a  through  line,  and  the  fare  re- 
ceived for  through  tickets  is  accounted  for 
by  the  first  company  to  the  other  com- 
panies, according  to  a  tariff  established  by 
each  conipany  for  itself,  and  there  is  no 
division  of  profits  or  losses,  such  an  ar- 
rangement is  not  a  partnership  involving 
joint  liability.  Croft  v.  Baltimore  Ss^  O.  li. 
Co.,  I  Mac Ar til.  (D.  C.)  492. 

The  sale  of  a  through  ticket  over  the 
route  formed  by  the  connecting  lines  of 
several  companies  and  the  checking  of  bag- 
gage to  the  end  of  the  route,  without  other 
evidence  of  the  relations  between  the  com- 
panies or  the  basis  upon  which  through 
business  was  done  by  them,  fails  to  show 
such  a  community  of  interest  as  would 
make  them  partners  i/:ter  sese,  or  as  to 
third  persons ;  nor  will  such  action  make 
the  last  carrier  liable  for  the  nes^ligence  of 
the  contracting  carrier,  or  of  any  other 
carrier  in  the  combination.  Atchison,  T. 
&-  S.  F.  R.  Co.  V.  Roach,  27  Am.  £-  F.iig. 
R.  Cas.  257,  35  Kan.  740,  12  Pac.  Rep.  93.— 
Distinguishing  Hart  v.  Rensselaer  cS:  S. 
R.  Co.,  8  N.  Y.  37 :  Texas  &  P.  R.  Co.  v. 
Fort,  9  Am.  &  Eng.  R.  Cas.  392,  i  Tex. 
App.  (Civ.  Cas.)  722;  Harp  v.  The  Grand 
Era,  I  Woods  (U.  S.)  184;  Texas  &  P.  R. 
Co.  V.  Ferguson,  9  Am.  &  Eng.  R.  Cas.  395, 
1  Tex.  App.  (Civ.  Cas.)  724- 

Several  companies  entered  into  an  ar- 
rangement for  the  sale  of  through  coupon 


tickets  over  the  several  roads,  or  for  intet 
mediate  places.  Plaintifl  bought  a  ticket 
at  one  end  of  the  through  route  from  an 
agent  who  was  appointed  by  each  company 
separately,  under  an  arrangement  between 
the  companies  [jroviding,  among  other 
things,  for  a  division  of  the  ticket  money 
among  the  respective  companies,  in  proper 
proportion,  once  a  nKjnth.  Ilehl,  that  su(  h 
arrangement  did  not  constitute  the  several 
companies  partners,  so  as  to  make  the 
initial  carrier  liable  for  a  loss  of  baggage 
occurring  on  the  line  of  the  second  carrier. 
Straiton  v.  New  York  &"  N.  //.  R.  Co.,  2  E. 
D.  Smith  (N.  Y.)  184.— Applied  in  Louis- 
ville &  N.  R.  Co.  V.  Weaver,  16  Am.  &  Eng. 
R.  Cas.  218,  9  Lea  (Tenn.)  38. 

A 10.  CoiiMtitiitiut;  uiio  carrier  tli 
n^^eiit  oi'tlie  otlior.— Wlierc  a  company 
trains,  by  an  arrangement  with  another 
company,  regularly  enter  and  depart  from 
the  depot  of  the  latter,  and  it  intrusts  to 
the  latter  the  business  of  handling  and 
checking  the  baggage  of  its  passengers,  and 
furnishes  its  own  checks  therefor,  the  latter 
company  must  be  deemed  the  agent  of  the 
first-named  company  in  respect  to  such 
business.  Ahlbeck  v.  St,  Paul,  M.  &-^  M.  R. 
Co.,  39  Minn.  424,  40  A',  ly.  Rep.  364.— Re- 
viiowEi)  IN  Dean  v.  St.  Paul  Union  Depot 
Co.,  39  Am.  &  Eng.  R.  Cas.  360,41  Minn. 
360.  5  L.  R.  A.  442,  43  N.  W.  Rep.  54.— And 
see  also  Nashville  &*  C.  R.  Co.  v.  Sprayberry, 
&naxt.  (Tenn.)  341,  9  Heisk.  {Tenn.)  852. 
20  //;//.  Ry.  Rep.  55.  Washington  v.  Raleig/i 
6-  G.  R.  Co.,  37  Am.  &^  Eng.  R.  Cas.  25, 
101  N.  Car.  239,  I  Z.  R.  A.  830,  7  S.  E.  Rep. 
789. 

V.  ENGLISH  ACTS. 

n20.  Carriers*  Aot.— Where  a  carrier 
contracts  to  carry  a  passenger  and  part  of 
the  journey  is  to  be  performed  by  sea,  it  is 
entitled  to  the  protection  of  Carriers'  Art,  1 1 
Geo.  IV.  &  I  Wm.  IV.  c.  68.  Le  Contenr  v. 
London  &^  S.  W.  R.  Co.,  6n.&^  S.  961 ,  /,.  R. 
I  Q-  />'•  54.  35  L.J.  Q.  n.  40,  12  fur.  N.  S. 
266,  14  IV.  R.  80,  13  /..  T.  325.  —  Com- 
mented ON  IN  Bcrgheim  7/.  Great  Eastern 
R.  Co.,  26  W.  R.  301,  L.  R.  3  C.  P.  D.  221, 
47  L.J.C.  P.  318,  38  L.  T.  160. 

521.  Clieap  Trains  Act.— The  Cheap 
Trains  Act  1883  empowers  the  board  of 
trade,  if  it  shall  be  of  opinion  that  proper 
and  sulFicient  workmen's  trains  are  not  pro- 
vided for  workmen  going  to  and  returning 
from  their  work,  at  such  fares  and  at  such. 
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tinu's  between  six  o'clock  in  tiie  evening 
ami  ciglit  o'clock  in  the  morning  ;is  appear 
to  the  board  to  be  reasonable,  to  make  an 
inquiiy,  or,  if  required  by  the  railway  com- 
pany, to  refer  the  matter  to  tip;  railway 
rommissioiuTs  for  their  decision.  /"  >-<■  ///- 
fuiry  ittiilcr  Cheap  Trains  Ad  l88j,  6  Ky, 
i^  t'.   7'.  Cas.  19. 

522.  Itailway  iiiul  Ctiiial  Trafllv 
Ai't.* — Tile  court  has  jurisdiction,  under  J',S 
I,  2,  3  of  the  Kailway  and  Canal  Tralfic 
Act  1854,  to  require  a  company  to  resume 
passenger  traflic  on  a  part  of  its  line  on 
which  passenger  traflic  has  been  discontin- 
ued. Wiinford  Local  Hoard  v.  Clushire 
Liius  Committee,  44  .,■////.  &<•  En^.  A'.  Cas.  274, 
24  (2- 1^-  ^-  456.  7  />>.  <S-  C.  T.  Cas.  73.— Re- 
VIKWING  South  Eastern  R.  Co.  7'.  Railway 
Comrs,  5  y.  H.  D.  217,  6  ^  H.  D.  5S6 ; 
Dickson  v.  Great  Northern  R.  Co.,  18  Q.  B. 
1).  176. 

A  company  discontinued  the  carriage  of 
passenger  traffic  over  a  branch  line,  a  part 
of  their  railway  system,  alleging  that  they 
were  unable  to  work  such  traffic  otherwise 
than  at  a  loss.  I/eU,  that  it  being  proved 
that  there  was  a  substantial  passenger  traffic 
to  be  carried,  the  railway  company  were 
bound  to  afTord  facilities  which  should  be 
n  asonable  under  all  the  circumstances  for 
the  conveyance  of  that  traffic.  Winsford 
Local  Board  v.  Cheshire  LJiies  Committee,  44 
A  III.  iS-  Kitfr.  L\\  Cas.  274,  24  Q.  Ji.  D.  456,  7 
Ky.  (3-  C.  T.  Cas.  72. 

.\  train  is  or  is  not  within  the  Railways 
Rei^ulation  Act  186S,  ^  22  (which  requires 
companies  to  provide  communication  be- 
tween passengers  and  guard  when  a  train 
runs  twenty  miles  without  stopijiii';),  ac- 
cording to  the  actual  instructions  as  to  stop- 
ping given  to  the  company's  servants.  And 
therefore,  where  the  cause  of  an  accident  to 
a  train  not  provided  with  such  means  of 
communication  wasthc  l)reaking  of  a  wheel- 
tire  (without  any  negligence  on  the  part  of 
the  company  or  its  servants),  and  several 
minutes  elapsed  between  the  first  shock  felt 
by  the  passengers  and  the  actual  disaster,  it 
was  properly  left  to  the  jury  to  say,  first, 
what  was  the  elTeci  of  the  company's  time- 
tables, taken  together  with  the  special  in- 
struction given  to  the  servants,  with  regard 

*  Force  in  Americi  of  English  decisions  as  to 
the  English  Railway  and  Canal  Traffic  Act,  sec 
note.  2g  Am.  &  En(;.  R.  Cas.  59. 

"Fair  interests"  of  railway  company,  see 
note,  29  Am.  &  Eng.  R.  Cas.  60. 


to  the  train  in  (juestion  ;  and,  secondly, 
whether  the  absence  o(  the  statutory  pre- 
caution was  con<lucive  to  the  accident. 
lUainires  v.  Lancashire  Sr*  V.  K,  Co.,  42  L. 
J.  Ka:  182,  L.K.&  /•;.r.  283. 

In  cases  whcie,  having  regard  to  the 
clause  in  the  special  acts,  an  exchange  if 
passenger  tralfic  between  two  companies, 
free  to  exchange  at  any  junction  between 
their  lines,  ought  to  be  made  at  the  junc- 
tion which  is  most  convenient  for  the  public, 
the  facts  that  one  route  is  shorter  than  an- 
other, or  one,  by  reason  of  curves  or  gr.id- 
ients,  better  adapted  for  fast  tralfic,  or  that 
at  one  junction  there  is  a  joint  station  while 
at  mother  there  are  two  sejiarate  Nations, 
are  all  matters  allecting  the  public  c<jnven- 
ience  as  to  the  place  of  interchange,  lireal 
North  of  Scotland  A'.  Co.  v.  Highland  K.  Co., 
5  A>.  iS-  C.  r.  Cas.  103. 

The  applicants  had  running  powers  over 
defendants'  railway,  and  under  statutory 
powers  had  altered  and  reconstructed  the 
signals  thereon  in  such  a  way  as  was  neces- 
sary to  enable  defendants'  railway  to  be 
worked  on  the  block  system.  Upon  com- 
plaint that  defendants  did  not,  according 
to  their  powers,  afford  all  <lue  and  reason- 
able facilities  for  the  receiving,  forwarding, 
and  delivering  of  passenger  tralfic  upon 
their  railway,  in  thr-.t  they  lefused  to  work 
the  signals  which  the  ap|)licants  had  recon- 
structed in  sucli  a  manner  as  to  enable  the 
defendants'  railway  to  be  worked  on  the 
block  system — held,  that  the  working  of 
such  signals  on  defendants'  railway  was, 
under  section  2  of  the  Railway  and  Canal 
Tralfic  Act  1854,  a  due  and  reasonable  facil- 
ity which  defendants  should  afford  for  the 
receiving,  forwarding,  and  delivering  of  pas- 
senger tralfic,  and  that  defendants,  by  refus- 
ing or  omitting  to  work  the  signals,  offered 
obstructions  to  the  public  desirous  of  using 
the  applicants'  and  defendants'  railway  as  a 
continuous  line  of  connniinication.  Great 
Western  A",  Co.  v.  Ihistol Port  A'.  &^  P.  Co., 
5  A>.  iSr*  C.  T.  Cas.  94. 

Upon  a  complaint  that  two  companies  had 
not  established  a  proper  through  service  via 
a  junction,  for  traflic  requiring  to  pass  over 
a  portion  of  each  company's  railway,  and 
hrtU  not  availed  themselves  of  the  junction 
for  the  interchange  of  passenger  and  goods 
traffic,  and  had  not  aflorded  all  due  and 
reasonable  facilities  for  the  through  trans- 
mission of  all  descriptions  of  traffic  between 
the    two    companies— ^47^/,  under  the  cir- 
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cumstances  of  the  case,  taken  in  connection 
witli  the  powers  and  duties  of  the  companies 
under  their  private  acts,  that  (i)  the  com- 
panies must  afford  to  the  public  as  reason- 
able facilities  a  train  service  of  eight  trains 
daily  each  way,  to  connect  the  two  railways 
as  a  continuous  line ;  (2)  through  booking 
between  the  stations  on  the  two  railways; 
(3)  but  that  through  carriages  need  not  be 
provided  as  long  as  passengers  could  ex- 
change from  one  train  to  another  at  the 
same  station ;  (4)  that  the  companies  must 
interchange  goods  at  the  junction.  Toomer 
V.  London,  C.  &•  D.  R.  Co.,  3  Ky.  &•  C.  T. 
Cas.  79.  James  v.  Taff  Vale  R.  Co.,  3  Ry. 
&•  C.  T.  Cas.  540. 

Two  companies  ran  trains  to  A.,  and  each 
had  a  station  there.  The  stations  were  less 
than  a  mile  apart  and  were  connected  by  a 
line  of  railway  belonging  to  one  of  such 
companies.  Upon  complaint  that  no  pas- 
sengers were  conveyed  on  the  railway  be- 
tween the  two  stations,  although  there  was 
a  continuous  line,  the  court  made  an  order 
enjoining  both  companies  to  afford  at  A, 
all  due  and  reasonable  facilities  for  receiv- 
ing and  forwarding  by  the  railway  of  the  one 
company  all  the  passenger  traffic  arriving 
by  the  other,  without  any  unreasonable  de- 
lay, and  so  that  no  obstruction  might  be  of- 
fered to  the  public  desirous  of  using  the 
said  railways  as  a  continuous  line  of  com- 
munication between  towns  and  places  situ- 
ated on  the  railways  of  the  two  companies 
respectively.  Maidstone  Town  Council  v. 
South  Eastern  R,  Co.,  7  Ry.  <S<«  C.  T.  Cas.  99. 

The  court  further  ordered,  under  §  14  of 
the  Railway  and  Canal  Traffic  Act  i888,  the 
two  railway  companies  to  make  mutual  ar- 
rangements for  tlie  purpose  of  carrying 
such  order  into  effect,  and  further  to  sub- 
mit to  the  court  for  approval  a  scheme  for 
carrying  such  order  into  effect.  Maidstone 
Toivn  Council  V.  South  Eastern  R.  Co.,  7  Ry. 
&>  C.  T.  Cas.  99. 

Publication  of  by-laws  under  section  1 10 
of  the  Railways  Clauses  Act  1845.  see  Mot- 
teram  v.  Eastern  Counties  R.  Co.,  7  C.  B.  N. 
S.  58,  6  fur.  N.  S.  583,  29  L.J.  M.  C.  59. 

VI.  LEASES,  BUNNIKO  POWERS,  ETC.* 

523.  Liability  of  carrier  owning 
road. — Wiiere  a  company  grants  the  use  of 
its  track  to  another  company,  the  former  is 

*  See  also  Leases,  Running  Powers,  and 
Working  Agreements. 


liable  for  an  injury  to  one  of  its  passengers 
caujed  by  the  manner  of  running  trains  on 
the  track  by  such  other  company.  Illinois 
C.  R.  Co.  V.  Barron,  5  Wall.  (I/.  S.)  90.— 
Approving  Nelson  ?/.  Vermont&C.  R.  Co., 
26  Vt.  717;  McElroy  t/.  Nashua  &  L.  R. 
Corp.,  4  Cush.  (Mass.)  400.  Following 
Chicago.  St.  P.  &  F.  du  L.  R.  Co.  v.  Mc- 
Carthy, 20  111.  385;  Ohio  &  M.  R.  Co.  V. 
Dunbar,  20  111.  624;  Chicago  &  R.  I.  R.  Co. 
V.  Whipple,  22  111.  105.— Distinguished  in 
Arrowsmith  v.  Nashville  &  D.  R.  Co.,  57 
Fed.  Rep.  165.  Followed  in  Howard  7/. 
Delaware  &  H.  Canal  Co., 40  Fed.  Rep.  195. 
Quoted  in  McCoy  v.  Kansas  City,  St.  J.  & 
C.  B.  R.  Co.,  36  Mo.  A  pp.  445. 

A  company  is  liable  for  injuries  received 
by  a  passenger  at  a  station  belonging  to  it, 
owing  to  the  negligence  of  a  porter  on  a 
platform  which  was  exclusively  allotted  to 
the  traffic  of  another  company,  which  had 
running  powers  over  the  first  company's 
line  and  which  issued  the  ticket  under 
which  the  passenger  traveled.  SelJ  v.  Lon- 
don, B.  &*  S.  C.  R.  Co.,  42  L.  T.  173. 

624.  Liability  of  carrier  using  an- 
other's road.*  —  A  railroad  company 
which  was  operating  its  trains  over  the  road 
of  another  company  at  the  time  when  an 
accident  occurred  to  a  passenger,  is  liable  at 
common  law  as  a  common  carrier.  Eureka 
Springs  R.  Co.  v.  Timvions,  40  Am.  &»  Eiig. 
R.  Cas.  698,  51  Ark.  459,  11  S.  W.  Rep.  690. 

One  company  using  the  road  of  another 
in  the  operation  of  its  trains  is  responsible 
for  accidents  occurring  \.o  a  passenger  un- 
der such  circumstances  as  would  raise  lia- 
bility if  it  were  operating  a  train  over  its 
own  road.  Eureka  Springs  R.  Co.  v.  Tim- 
vions, 40  Am.  &*  Eng.  R.  Cas.  698,  51  Ark. 
459,  1 1  5.  IV.  Rep.  690. 

Where  a  carrier  has  the  right  to  run  his 
cars  over  the  track  of  another  company, 
but  has  no  control  or  right  beyond  running 
such  cars,  he  is  not  liable  for  an  injury  to 
one  of  his  passengers  while  upon  such  other 
road,  which  is  the  result  of  the  negligence 
of  the  operatives  of  the  road  and  where  he 
is  free  from  negligence  or  fault.  Sprague 
V.  Smith,  29  Vt.  421. 

525.  Liability  of  lessee.— If  a  road 
be  leased  by  authority  of  law,  the  lessor 
company  is  not  liable  for  an  injury  to  a  pas- 

*  Injury  to  passengers  where  one  company  is 
running  trains  over  track  of  another,  see  note, 
10  Am.  &  Eng.  R.  Cas.  814. 
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senger  caused  by  the  negligence  of  tlie  les- 
see in  operating  the  road,  though  there  be 
no  express  provision,  either  in  tlie  statute 
authorizing  the  lease  or  in  the  lease  itself, 
releasing  the  lessor  from  liability.  Arrow- 
smith  V.  Nashville  &>  D.  R.  Co.,  57  Fed.  Rep. 
165. — Approving  Ditchett  t/.  Spuyten  Duy- 
vil  &  P.  M.  R.  Co.,  67  N.  Y.  425;  Miller  v. 
New  York,  L.  &  W.  R.  Co.,  125  N.  Y.  118, 
26  N.  E.  Rep.  35  ;  Nugent  v.  Boston,  C.  &  M. 
R.  Co.,  80  Me.  62,  12  Atl.  Rep.  797  ;  Briscoe 
V.  Southern  Kan.  R.  Co.,  40  Fed.  Rep.  274; 
Virginia  Midland  R.  Co.  v.  Washington,  43 
Am.  &  Eng.  R.  Cas.  688,  86  Va.  629,  10  S. 
E.  Rep.  927.  Disapproving  Singleton  v. 
South  Western  R.  Co.,  70  Ga.  464 ;  Harmon 
V.  Columbia  &  G.  R.  Co.,  28  So.  Car.  401,  5 
S.  E.  Rep.  835 ;  Hart  v.  Charlotte,  C.  &  A. 
R.  Co.,  33  So.  Car.  427,  12  S.  E.  Rep.  9. 
Distinguishing  Ricketts  v.  Birmingham 
St.  R.  Co..  85  Ala.  600,  5  So.  Rep.  353; 
Rome  &  D.  R.  Co.  v.  Chasteen,  88  Ala.  591, 
7  So.  Rep.  94 ;  Mahoney  v.  Atlantic  &  St. 
L.  R.  Co.,  63  Me.  68 ;  Quested  v.  Newbury- 
port  &  A.  H.  R.  Co.,  127  Mass.  204;  Illinois 
C.  R.  Co.  V.  Barron,  5  Wall.  (U.  S.)  90; 
Thomas  v.  West  Jersey  R.  Co.,  loi  U.  S.  71 ; 
York  &  M.  L.  R.  Co.  v.  Winans,  17  How. 
(U.  S.)  31  ;  Chicago  &  N.  W.  R.  Co.  v. 
Crane,  113  U.  S.  424,  5  Sup.  Ct.  Rep.  578; 
Washington,  A.  &  G.  R.  Co.  y.  Brown,  17 
Wall.  (U.  S.)  445  ;  Chio  &  M.  R.  Co.  v.  Dun- 
bar, 20  111.  624;  Nelson  v.  Vermont  &  C.  R. 
Co.,  26  Vt.  717.  Explaining  Hanna  v. 
Chattanooga  &  N.  R.  Co.,  88  Tenn.  313,  12 
S.  W.  Rep^7i8. 

A  railway  passenger  traveling  over  a 
leased  track  has  no  contract  relations  with 
any  other  lessee  of  the  track  than  the  com- 
pany that  carries  him  ;  and  if  he  is  injured 
in  consequence  of  the  negligence  of  some 
other  lessee  in  its  use  of  the  track,  his  only 
remedy  is  by  an  action  in  tort  for  the  lat- 
ter's  breach  of  the  duty  it  owes  him  to  so 
use  it  as  not  to  injure  him.  Patterson  v. 
Wabash,  St.  L.  &>  P.R.  Co.,  18  Am.  &>  Eng. 
R.  Cas.  130,  54  Mich.  91,  19  N.  W.  Rep.  761. 

520.  Liability  of  oarricr  Iiaving 
running:  powers. — Where  a  company 
having  running  arrangements  over  the  line 
of  another  company  permits  a  person  to 
travel  on  one  of  its  trains,  it  is  bound  to 
make  provision  for  his  safety  although  he 
traveled  under  a  ticket  issued  by  the  com- 
pany ov/ning  the  line.  Foulkes  v.  Metropol- 
itan Dist.  R.  Co.,  L.  R.  5  C.  P.  D.  157.  49  L. 
J.  C.  P.  D.  361,  42  L.  T.  345,  28  W.  R.  526; 


affirming  L.  R.  4  C.  P.  D.  267,  48  Z.  /.  C. 
P.  D.  555.  41  L.  T.  95.— Followed  m 
Hooper  v.  London  &  N.  W.  R.  Co.,  50  L.  J. 
g.  B.  103,  43  L.  T.  570,  29  W.  R.  241,  45  J. 
P.  223. 

The  defendants  had  running  powers  be- 
tween H.,  a  station  upon  their  own  line,  and 
R.,  a  station  of  the  S.  company,  over  the 
line  of  that  company.  The  defendants  and 
the  S.  company  divided  the  profits  of  the 
traffic  between  H.  and  R.  The  plaintiff 
took  a  return  ticket  from  R.  to  H.,  which 
was  issued  to  him  by  a  clerk  of  the  S.  com- 
pany. Upon  the  return  journey  from  H.  to 
R.  he  traveled  in  a  trairj  belonging  to  the 
defendants,  and  driven  by  their  servants. 
Owing  to  the  carriage  being  unsuited  to  the 
platform  at  R.,  which  belonged  to  the  S. 
company,  the  plaintiff  sustained  bodily  in- 
jury. At  the  trial  the  jury  found  that  the 
defendants  had  been  guilty  of  negligence. 
Held,  that  an  action  lay  against  the  defend- 
ants, for  they,  having  perm ittea  the  plaintiff 
to  travel  by  their  train,  were  bound  to  make 
provision  for  his  safety.  Foulkes  v.  Metro- 
politan Dist.  R.  Co.,  L.  R.  5  C.  P.  D.  157,  49 
L.J.  C.  P.  Z>.  361.  See  Self  v.  London,  B. 
<S-  5.  C.  R.  Co.,  42  L.  T.  173,  3  Ry.  &-  C.  T. 
Cas.  xiv. 

527.  Liability  of  trustees.— A  per- 
son having  the  possession  and  control  of, 
and  actually  operating,  a  railroad  is  liable 
for  injuries  to  passengers  or  freight  occa- 
sioned by  his  misconduct  or  negligence,  or 
that  of  any  of  the  operatives  under  his 
control,  to  the  same  extent  that  the  railroad 
company  would  be  were  they  in  possession 
and  running  the  road.  This  rule  applies  to 
lessees,  to  persons  acting  as  trustees  for 
mortgage  creditors  of  the  company,  and 
also  to  persons  in  possession  who  are  mere 
intruders.  Sprague  v.  Smith,  29  F/.  421. — 
Quoted  in  Murphy  v.  Holbrook,  20  Oliio 
St.  137.  Quoted  and  followed  in  Ly- 
man V,  Central  Vt.  R.  Co.,  59  Vt.  167. 

VII.  PKOCEDUBE. 

I.  In  General.* 

528.  Right  of  actioii.t— A  passenger 
who  purchases  a  ticket  for  conveyance  over 
a  defendant  company's  railroad  and  is  re- 
ceived by  the  defendant  in  a  car  run  and 
operated  by  it  for  the  purpose  of  carrying 

*  Actions  against   carriers   for  injuries    sus- 
tained by  passengers,  see  note,  43  Am.  Dec.  355. 
f  See  also  «»//,  118. 
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passengers,  and  who,  while  so  on  such  car, 
is  injured  through  the  carelessness  and  neg- 
lij^ence  of  the  defendant,  without  fault  or 
negligence  on  his  part,  is  entitled  to  recover 
damages  from  the  defendant  for  such 
injury,  whether  the  defendant  owned  the 
car  and  engine  or  not.  Hannibal  &*  S/.  J. 
R.  Co.  V.  Martin,  in  ///.  219;  affirming  11 
///.  App.  386. 

Where  a  passenger  is  not  in  fault  in  start- 
ing on  a  particular  train,  he  has  a  right  of 
action  against  tlie  company  for  damages 
arising  from  its  refusal  or  failure  to  take 
him  to  his  destination  as  agreed  through  its 
ticket  agent.  But  whatever  his  remedy,  he 
has  no  righ; ,  without  paying  additional 
fare,  to  stay  on  the  train  after  he  is  notified 
by  the  conductor  that  it  will  not  stop  there ; 
and  the  additional  exaction  will  be  an  ele- 
ment of  damage.  Lake  Shore  <S»  M.  S.  R. 
Co.  V.  Pierce,  3  Am.  &r^  Eng.  R,  Cas,  340,  47 
Mich.  277,  II  A'.  VV.  Rep.  157. 

Although  no  bodily  injury,  mental  sufTer- 
ing,  insult,  oppression,  or  pecuniary  loss  be 
shown,  and  though  these  concomitants  of 
damages  are  disclaimed,  yet  if  the  railroad 
company  failed  in  its  obligation  by  neglect- 
ing to  deliver  its  passenger  at  B.,  the  pas- 
senger acquired  a  technical  right  of  recovery ; 
but  the  rule  of  punitive  damages  does  not 
apply.  Hence,  although  the  damages  are 
only  nominal,  nevertheless  the  cause  of  the 
action  should  be  sustained.  Thompson  v. 
New  Or  :ans,  J.  &*  G.  N.  R.  Co.,  50  Miss. 

315. 

The  liability  of  a  company  for  damages 
to  a  passenger,  resulting  from  the  negligent 
management  of  a  train,  should  be  commen- 
surate only  with  the  extent  of  its  right  to 
control.  Cunningham  v.  International  R. 
Co.,  51  Tex.  503. 

The  claim  alleged  that  the  serv.  nt  of  the 
plaintiff  took  a  ticket  and  traveled  by  the 
L.  T.  &  S.  Railway;  that  the  defendants, 
the  G.  E.  R.  Co.,  supplied  the  engines, 
drivers,  and  firemen  for  working  the  traffic 
of  the  L.  T.  &  S.  Railway,  also  the  signal- 
men for  working  the  said  traffic  at  the  S. 
Junction ;  that  the  L.  T.  &  S.  train,  in  which 
the  servant  traveled,  came  into  collision 
with  a  train  of  the  defendant  company  at 
the  junction,  through  the  negligence  of  the 
defendant's  signal-men  there  ;  that  the  ser- 
vant was  hurt,  whereby  the  plaintiff  lost  his 
services  and  was  damnified.  On  demurrer 
— held,  that  the  action  was  against  inde- 
pendent wrong-doers,   not   parties    to  the 


contract  of  carriage,  for  a  pure  tort,  and 
could  therefore  be  maintained.  Bcrringer 
v.  Great  Eastern  R.  Co.,  4  C.  P.  D.  163,  3 
Ry.  i5««  C.  T.  Cas.  xiii. 

o20.  and  liow  lost  or  waived. 

— Where  a  passenger  goes  on  a  train  and 
pays  his  fare  to  a  certain  place,  and  is  after- 
ward told  by  the  conductor  that  the  train 
will  not  go  to  the  point  to  which  he  has 
paid  his  fare,  and  that  he  can  either  get  (jff 
there  or  go  to  another  intermediate  point, 
he  may  leave  the  train  and  recover  damages 
from  the  company ;  but  if  the  conductor 
tenders  back  the  fare  for  the  incompleted 
part  of  the  journey,  after  he  has  left  the 
train,  and  he  accepts  it  voluntarily,  he 
thereby  waives  his  right  of  action.  Florida 
Southern  R.  Co.  v.  Kaiz,  28  Am.  &•  Eng,  R, 
Cas.  133,  23  Fla.  139,  i  So.  Rep.  473. 

A  passenger  entered  a  chair-car  when  his 
ticket  only  entitled  him  to  passage  in  a 
first-class  ordinary  car.  He  was  told  by  the 
conductor  that  he  would  have  to  pay  an 
extra  compensation  or  go  into  the  other 
car.  This  he  refused  to  do,  and  left  the 
train,  although  requested  not  to  do  so,  but 
to  go  into  the  other  car.  Held,  having  vol- 
untarily left  the  train,  and  having  sued  for 
being  unlawfully  ejected  from  the  chair-car, 
the  fact  that  his  ticket  was  not  returned 
would  not  entitle  him  to  damages.  If  he 
w.ts  entitled  to  a  stop-over  privilege  he 
should  have  sued  for  a  return  of  the  passage 
money,  and  not  for  damages  for  being 
ejected.  Wright  v.  California  C.  R.  Co., 
78  Cal.  360,  20  Pac.  Rep.  740. 

530.  Form  of  action— In  tort  or  on 
contract.*  —  The  contract  of  carriage 
created  by  the  sale  of  a  ticket  entitles  the 
passenger  to  admission  to  the  cars  and 
makes  it  the  duty  of  the  company  to  allow 
such  admission  under  proper  circumstances; 
and  the  refusal  or  neglect  to  perform  this 
duty,  as  well  as  the  ne.ijligent  performance 
of  it,  furnishes  a  grounil  of  action  in  tort. 
In  such  case  both  the  nonfeasance  and  the 
misfeasance  constitute  a  wrongful  act,  for 
which  the  remedy  may  be  either  by  action 
on  the  contract  or  in  tort.  Baltimore  &*  O. 
R.  Co.  V.  Carr,  71  Md.  135,  17  Atl.  Rep. 
1052. 

Where  a  carrier  is  sued  for  a  failure  to  let 
a  passenger  off  at  his  destinationjthe  courts 


*  See  also  anff,  118. 

Form  of  action   where  passenger  is  injured, 
see  notes,  16  Am.  &  Eng.  R.  Cas  309;  11  Jd.  loi. 
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are  inclined  to  consider  the  action  as 
founded  in  tort,  unless  a  special  contract 
very  clearly  appears  to  be  made  the  gravamen 
and  object  of  the  complaint.  Where  a  dec- 
laration alleges  that  after  acquiring  the 
right  to  travel  on  defendant's  cars  by  con- 
tract, and  while  lawfully  in  the  enjoyment 
of  that  right,  "  plaintiff  was  compelled  "  to 
leave  said  cars  at  a  distance  from  the  place 
of  destination,  the  action  will  be  considered 
in  tort,  and  the  contract  as  stated  but  an 
inducement  to  the  action,  merely  showing 
that  plaintiff  was  lawfully  on  the  cars.  New 
Orleans,  J.  S^  G.  N.  K.  Co.  v.  Ht4rst,  36 
AIi'ss.  660. — Distinguished  in  Thompson 
V.  New  Orleans,  J.  &  G.  N.  R.  Co.,  50  Miss. 
315.  Quoted  in  Galveston,  H.  &  S.  A.  R. 
Co.  7'.  Roemer,  i  Tex.  Civ.  App.  191 ;  Pur- 
cell  V.  Richmond  &  D.  R.  Co..  108  N.  Car. 
414.  Reviewed  in  Dawson  v.  Louisville 
&  N.  R.  Co.,  (Ky.)  1 1  Am.  &  Eng.  R.  Cas.  134. 

Plaintiff  desiring  to  sue  a  foreign  railroad 
corporation  doing  business  in  the  province 
for  personal  injury  and  loss  of  luggage,  ob- 
tained an  order  under  49  Vict.  c.  35,  §  32,  pro- 
viding that  service  of  process  may  be  allowed 
out  of  the  province  when  the  action  is  on 
contract  or  judgment,  and  the  defendant 
has  assets  within  the  province.'  The  declara- 
tion was  on  an  implied  contract  to  safely 
carry  plaintiiT  and  his  luggage,  but  by  rea- 
son of  the  negligence  of  defendant  it  failed 
to  do  so.  Hi/ii,  that  this  was  an  action  on 
contract  within  the  meaning  of  the  law. 
S/iawv.  Canadian  Pac.  R.  Co.,  5  Man.  198. 
— Disapproving  Fleming  v.  Manchester,  S. 
&  L.  R.  Co.,  26  VV.  R.  741.  Distinguish- 
ing Tation  V.  Great  Western  R.  Co.,  8  W. 
R.  606. 

SJll.  Partios— Who  may  Hiie— Mas- 
tor.— .A  company  is  not  liable  as  a  carrier, 
at  the  suit  of  a  master,  for  personal  injuries 
sustained  through  its  negligence  h\  his  ser- 
vant, whereby  the  master  lost  the  benefit  of 
the  servant's  services.  Alton  v.  Midland  R. 
Co.,  19  C  B.  i\.  S.  213,  wjiir.  N.  S.  672,  34 
L.J.  C.P.  292,  13  \V.  R.  918. 

532.  Who  may  he  sued,  {jeiiorally.* 
— Where  the  trains  of  a  company  are  made 
up  by  the  employes  of  another  railroad  com- 
pany, and   on  the  track  of  the  latter,  and 

*  See  alsoiiM/f,  500. 

Liability  to  p.^.sscnger  on  sleeping-car,  of  both 
sleeping-car  company  and  railroad  company,  see 
excellent  note,  21  L.  R.  A.  289. 

See  also  Slekfing  -vnd  Palace  Cak  Com- 
panies. 


cars  used  to  make  up  the  same  belong  to 
other  companies,  if  the  use  of  tlie  cars  and 
tracks  and  labor  in  making  up  such  trains 
is  to  enable  such  first-named  company  to 
exercise  its  function  and  perform  its  duties 
as  a  common  carrier,  such  cars,  tracks,  and 
servants,  so  far  as  the  rights  of  its  passengers 
who  may  receive  an  injury  are  concerned, 
must  be  regarded  as  the  cars,  tracks,  and  ser- 
vants of  the  company  so  using  the  same. 
Hannibal  &*  St.  J.  R.  Co.  v.  Martin,  1 1 1  ///. 
219;  affirming  11  ///.  App.  386. 

Where  the  contractors  for  the  transporta- 
tion of  the  mails  negligently  unload  the 
mail-bags  upon  the  station  platform  or  side- 
walk in  such  a  manner  as  to  cause  injury  to 
one,  who  recovers  judgment  therefor  against 
the  company,  the  company  may  maintain  an 
action  for  indemnity  against  the  contractors, 
the  relation  of  the  parties  inter  se  not  being 
that  of  joint  tort-feasors.  Old  Colony  R. 
Co.  v.  Slavens,  38  Am,  &-  Eng.  R.  Cas.  382, 
148  Mass.  363,  19  A^.  £.  Rep.  372. 

Two  companies,  one  chartered  to  build  a 
road  in  Indiana  and  the  other  in  Michigan, 
united  their  business  and  operated  a  third 
road  connecting  the  two  through  Illinois. 
Plaintiff  was  injured  on  the  Illinois  road. 
Held,  that  the  two  companies  were  jointly 
liable.  Bissell  v.  Michigan  S.  <S»  A^  /.  R. 
Co.,  22  A'.  Y.  258. — Followed  in  New 
York  &  N.  H.  R.  Co.  v.  Schuyler,  34  N.  Y. 
30 ;  Buffett  V.  Troy  &  B.  R.  Co.,  40  N.  Y. 
16S. 

533.  Carrier  siistaiiiiiif;  eoiitraet- 
ual  rehttioii  to  passcngrer.— A  com- 
pany is  responsible  for  an  injury  sustained 
bv  a  passenger  in  its  cars  in  consequence  of 
the  careless  management  of  a  switch,  by 
which  another  company  connects  witli  and 
enters  upon  its  road,  although  the  switch  is 
provided  by  the  proprietors  of  the  other 
road  and  attended  by  one  of  its  servants,  at 
their  expense.  McElroy  v.  h'ashua  &^  L.  R. 
Corp.,  4  Ctish.  (Mass.)  400. — Approved  in 
Illinois  C.  R.  Co.  v.  Barron,  5  Wall.  (U.  S.) 
90. 

Where  a  passenger  is  carried  to  the  end  of 
one  road  and  is  put  off  on  a  platform  used 
jointly  by  another  road  and  the  road  carry- 
ing liim,  and  he  is  injured  by  reason  of 
the  improper  construction  or  insuflicient 
lighting  of  the  platform,  he  may  sue  the 
company  bringing  him  there,  regardless  of 
whether  it  owns  the  platform  or  not.  Jf'a- 
basli.  St.  L.  <&*  P.  R.  Co.  v.  Wolff,  13  ///.  App. 
437- 
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If  a  passenger  in  a  car  standing  on  a  side- 
track is  injured  by  the  car  being  struck  by 
the  car  of  another  corporation,  through  the 
negligence  of  a  brakeman  in  the  employ  of 
such  corporation,  in  connecting  the  two  cars 
for  the  purpose  of  carrying  out  a  contract 
between  the  corporations  for  their  joint  bene- 
fit, an  action  may  be  maintained  by  the  in- 
jured person  against  the  corporation  owning 
the  car  in  which  he  was  a  passenger.  White 
V.  Fitchburg  R.  Co.,  i8  Am.  cS-  Eng.  R.  Cas. 
140,  136  Mass.  321. 

534.  Carrier  other  than  one  carry- 
ing passenger.* — A  passenger  on  one  road 
may  recover  for  injuries  by  another  road, 
where  the  tracks  cross,  caused  by  negligently 
backing  its  cars  against  the  one  in  which  the 
passenger  is,  regardless  of  whether  the  com- 
pany carrying  him  is  itself  free  from  negli- 
gence or  not.  Pittsburgh,  C.  &^  St.  L.  R. 
Co.  V.  Spencer,  21  Am.  <S^  Eng.  R.  Cas.  478, 
98  Ind.  186. 

535.  Where  negligence  of  two  car- 
riers concurs.!— Where  a  passenger  rid- 
ing on  the  conveyance  of  one  carrier  is  injured 
by  a  collision  with  the  conveyance  of  an- 
other carrier,  caused  by  the  concurrent  neg- 
ligence of  the  servants  of  both  parties,  each 
carrier  is  severally  liable  to  pay  him  the  full 
amount  of  damage  occasioned  him  by  the 
injury,  or  a  joint  action  may  be  sustained 
against  both  carriers.  Wabash,  St.  L.  &*  P. 
R.  Co.  v.  Shacklet,  12  Am.  <S»  Etig.  R.  Cas. 
166,  105  ///.  364.— Applied  in  Pullman  Pal- 
ace Car  Co.  V.  Laack,  143  111.  242.  Ap- 
proved IN  Little  V.  Hackett,  116  U.  S.  366. 
Disapproved  in  Thorogood  v.  Bryan,  8 
C.  B.  115.  Followed  in  Noyes  v.  Bos- 
cawen,  64  N.  H.  361. 

530.  Conductor  on  road  owned  by 
crown.— A  conductor  on  a  railroad  belong- 
ing to  the  crown  is  liable  to  a  passenger  for 
injuries  received  through  his  negligence 
while  getting  on  a  train.  Hall  v.  McFad- 
den,  2 1  New  Bnin.  586. 

2.  Pleading,  X  Defenses. 
a.  Declaration  ;  Complaint ;  Petition. 

537.  Interpretation.— Where  a  pas- 
senger sues  for  personal  injuries  caused  by 

*See  also  ante,  508-510. 

f  Right  of  one  injured  through  concurrent  neg- 
ligence of  two  carriers  to  maintain  joint  action 
against  both,  see  note,  38  Am.  Rep.  514.  See 
also  Collisions,  O. 

X  Pleading  in  action  for  injury  to  passenger, 
see  Pleadings,  15,  25,  llO. 

Pleading  breach  of  contract  with  passenger,  see 
Pleadings,  98,  120. 


his  car  becoming  derailed,  stating  in  the 
complaint  that  he  became  a  passenger  and 
where  he  was  to  be  carried,  this  does  not  qual- 
ify another  averment  that  he  was  to  be  carried 
from  K.  to  G. ;  nor  will  proof  that  his  jour- 
ney began  and  was  to  end  beyond  those 
places  affect  his  condition  as  a  passenger. 
Wabash  Western  R.  Co.  v.  Friedman,  41  ///. 
Apfi.  270. 

Where  tlie  complaint  seeks  a  recovery  for 
sickness  and  bodily  and  mental  suffering  of 
the  plaintiff  wife,  and  for  mental  suffering 
and  expense  and  trouble  on  the  part  of  the 
plaintiff  husband  growing  out  of  the  sick- 
ness of  the  wife,  alleged  to  have  been  caused 
by  the  negligence  of  defendant's  servants 
in  directing  plaintiffs  to  leave  a  train 
of  passenger  cars  before  they  had  reached 
their  destination,  the  action  is  in  tort  for 
the  negligence,  and  not  upon  the  contract 
of  carriage,  notwithstanding  averments 
which  show  a  contract  relation  between  tlie 
parties,  and  that  defendant  "wholly  disre- 
garded its  duty  in  the  premises,  and  its 
contract  and  obligations  to  and  with  the 
plaintiffs."  Bro7vn  v.  Chicago,  M.  &»  St.  P. 
R.  Co.,  3  Am.  &•  Eng.  R.  Cas.  444,  54  Wis. 
342,  II  N.  W.  Rep.  356,  911,  41  Am.  Rep. 
41.— Followed  in  Terre  Haute  &  I.  R.Co. 
V.  Buck,  18  Am.  &  Eng.  R.  Cas.  234,  96  Ind. 
346,  49  Am.  Rep.  168. 

538.  Necessary  allegations,  gener- 
ally.— Where  a  party  sues  a  company  for  a 
failure  or  refusal  to  carry  him  as  a  passen- 
ger, his  declaration  is  bad  unless  it  contains 
an  averment  that  he  offered  to  pay  his  fare, 
or  was  ready  and  willing  to  do  so.  Day  v. 
Owen,  5  Mich.  520. 

Where  a  passenger  sues  a  company  for 
personal  injuries,  it  is  not  necessary  to  aver 
in  his  complaint  his  age.  Galveston,  H.  &> 
S.  A.  R.  Co.  V.  Thornsberry,  (Tex.)  17  S.  W. 
Rep.  521. 

But  the  complaint  should  allege  a  con- 
tract of  carriage  upon  a  specific  day.  Conley 
V.  Richmond  &•  D.  R,  Co.,  52  Am.  &•  Eng. 
R.  Cas.  490,  109  A'.  Car.  692,  14  S.  E.  Rep. 
303.  See  also  Flint  &•  P.  M.  R.  Co.  v. 
Stark,  38  Mich.  714. 

539.  In  complaint  for  assault. — 
A  complaint  alleged  that  the  plaintiff,  while 
riding  upon  a  freight  train  by  the  invitation 
and  permission  of  the  conductor,  was,  with- 
out being  in  fault,  assaulted  by  one  of  the 
defendant's  servants  and  thrown  from  the 
train  and  under  its  wheels,  and  that  the  other 
servants  of  the  defendant,  with  knowledge 
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of  his  assailant's  intention,  did  not  interfere 
to  protect  him  from  injury.  Held,  that  the 
comphiint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  no  facts  being 
alleged  to  show  that  the  relationship  of 
carrier  and  passenger  existed,  nor  to  re- 
move the  presumption  that  the  defendant's 
frei;rht  trains  were  confined  exclusively  to 
the  transportation  of  freight.  Held  also, 
that  what  his  assailant's  duties  were,  and 
what  he  was  engaged  in  at  the  time  of  the 
assault,  should  have  been  averred.  Smith 
V.  Louisville,  E.  &*  St.  L.  R,  Co. ,  1 24  Itid. 
394,  24  jV.  E.  Rep.  753. — Distinguishing 
Lucas  V.  Milwaukee&  St.  P.  R.  Co.,  33  Wis. 
41,  14  Am.  Rep.  735;  Creed  v.  Pennsylvania 
R.  Co.,  86  Pa.  St.  139,  27  Am.  Rep.  693. 

540.  Allowing  that  plaintiff  was 
rightfully  on  train.— A  petition  for  the 
recovery  of  damages  for  an  injury  caused 
by  a  company  to  a  passenger,  which  does 
not  affirmatively  state  that  such  passenger 
was  rightfully  on  the  company's  cars,  is 
fatally  defective.  Whitehead  v.  St.  Louis, 
I.  M.  <S-  S.  R.  Co.,  22  Mo.  App.  60. 

Where  a  passenger  sues  for  personal  in- 
juries while  upon  the  cars,  it  is  sufficient  to 
aver  in  the  declaration  that  he  was  on  the 
cars  with  the  permission  of  the  company, 
and  with  the  knowledge  of  the  servants  of 
the  company  in  charge  of  the  cars.  Lam- 
mert  v.  Chicago  &•  A.  R.  Co.,  9  ///.  App.  388. 

A  complaint  against  a  company  averred 
that,  "  being  on  one  of  defendant's  trains, 
the  servants  of  defendants,  while  said  train 
was  in  motion,  ordered  and  compelled 
plaintiff  to  jump  from  said  train,  the 
coaches  of  which  passed  over  his  limbs, 
whereby  he  was  injured;  that  said  injuries 
were  committed  and  perpetrated  upon  him 
by  the  carelessness  and  negligence  of  de- 
fendant's servants ; "  that  plaintiff  was  him- 
self without  fault  or  negligence.  Held,  not 
sufficiently  specific  as  to  what  right  plaintiff 
had  on  the  train,  and  as  to  the  negligence 
of  the  defendant's  servants.  Pennsylvania 
Co.  v.  Dean,  18  Am.  &•  Eng.  R.  Cas.  188,  92 
Ind.  459. 

541.  Alleging  locality  of  accident. 
— A  complaint  in  an  action  to  recover  for 
personal  injuries  sustained  by  a  passenger, 
which  alleges  a  contract  to  transport  the 
plaintiff  over  the  line  of  defendant's  road, 
but  does  not  specifically  allege  that  the 
point  at  which  the  accident  occurred  is  be- 
tween the  place  of  departure  and  that  to 
which  defendant  contracted  to  carry  plain- 


tiff, is  sufficient  on  demurrer,  if  it  appears 
from  the  comphiint  that  plaintiff  received 
the  injuries  complained  of  while  being  car- 
ried under  the  contract.  International  &* 
G.  N.  R.  Co.  v.  Underwood,  34  Am.  &•  Eng. 
R.  Cas.  570,  67  7  ex.  589,  4  .S'.  ^F.  Rep.  216. 

If  it  appears  that,  at  u  particular  place, 
stones  have  been  repciitedly  thrown  at  the 
passenger  trains,  and  that  this  was  known 
to  the  company,  it  might  be  required  to 
take  such  precautions  at  that  spot  as  would 
prevent  a  continuance  of  the  offense  ;  but  a 
declaration  by  a  plaintiff  injured  under  such 
circumstances,  which  does  not  describe  the 
locality  definitely  and  aver  that  the  injuries 
were  received  there,  cannot  be  said  to  raise 
that  question.  Missemer  v.  Philadelphia  <&>• 
R.  R.  Co.,  17  Phila.  {Pa.)  172. 

542.  Alleging  negligence,  gener- 
ally.— (i)  Rules  stated. — In  an  action  by  a 
passenger  to  recover  damages  for  injuries 
alleged  to  have  been  occasioned  by  the 
negligence  of  the  company  defendant,  the 
plaintiff  must  in  his  complaint  charge  the 
company  defendant  with  negligence,  and 
must  also  aver  that  he  himself  was  without 
fault  or  negligence,  or  state  such  fac's  as 
will  clearly  show  that  he  was  without  fault 
or  negligence  in  the  premises.  Cincinnati, 
W.  6-  M.  R.  Co.  v.  Peters,  6  Am.  6-  Eng.  R. 
Cas.  126,  80  lud.  168. 

In  an  action  to  recover  damages  for  per- 
sonal injuries,  general  averments  of  negli 
gence  are  sufficient,  without  defining  the 
guo  mode,  or  specifying  the  particular  acts 
of  diligence  omitted,  when  simple  negli- 
gence constitutes  a  cause  of  action,  as 
where  the  person  injured  was  a  passenger ; 
but  where  the  complaint  does  not  show 
whether  he  was  a  passenger,  an  eni[)loye,  or 
a  mere  trespasser,  it  will  be  presumed  that 
he  was  a  trespasser,  who  can  only  recover 
for  injuries  caused  by  reckless,  wanton,  or 
intentional  negligence,  and  such  negligence 
must  be  alleged,  or  must  be  shown  by  the 
facts  stated.  Ensley  R.  Co.  v.  Chewning,  50 
Am.  &*  £"g-  R.  Cas.  46,  93  Ala.  24.  9  So. 
Rep.  458.— Disapproving  Alabama  &  F.  R. 
Co.  V.  Waller,  48  Ala.  459.— Followed  in 
Kansas  City,  M.  &  B.  R.  Co.  v.  Burton,  53 
Am.  &  Eng.  R.  Cas.  115.  97  Ala.  240,  12  So. 
Rep.  88. 

It  is  not  necessary  for  plaintiff  to  allege 
the  particular  cause  of  the  accident  when 
seeking  to  recover  damages  alleged  t  >  have 
been  sustained  in  consequence  of  the  negli- 
gence or  want  of  skill  of  the  carrier's  ser- 
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vants  in  carrying  plaintiflf  as  a  passenger. 
Carmanty  v.  Mexican  Gulf  R.  Co.,  5  La, 
Attn.  703. 

(2)  Sufficient  allegations.— \x\  an  action  on 
the  case  for  negligent  injury,  it  is  sufficient 
if  the  dcchiration  sets  out  between  piaintift 
and  defendant  the  relation  of  passenger  and 
carrier,  the  circumstances  out  of  which  the 
particular  duty  arose,  and  the  breach  of 
that  duty.  Richmond  City  R.  Co.  v.  Scott, 
44  Am.  &■*  ICng.  R.  Cas.  418,  86  Va.  902,  11 
S.  E.  Rep.  404. 

In  an  action  by  a  passenger  for  a  personal 
injury  received  at  night  while  alighting 
from  a  train  at  a  station  poorly  lighted,  it  is 
not  necessary  to  aver  in  direct  language 
that  the  plaintiff  was  in  danger,  which  was 
known  to  the  company's  employes.  It  is 
sufficient  to  aver  generally  such  facts  as 
will  warrant  the  conclusion  of  such  danger. 
Galveston,  H.  &•  S.  A.  R.  Co.  v.  Thornsberry, 
{7'e.v.)  17  S.  IV.  Rep.  521. 

In  an  action  for  injuries  sustained  in 
jumping  from  a  car  while  moving  rapidly,  it 
is  sufficient  to  aver  that  by  and  through  the 
negligence,  unskilfulness,  and  default  of 
the  company's  servants  in  conducting  and 
managing  the  car,  and  for  the  want  of  due 
care  and  attention  to  their  duty,  it  became 
and  was  unfit  for  the  plaintiff  to  remain  in 
the  car,  and  his  life  and  limbs  were  then  and 
there  greatly  jeopardized  and  endangered, 
and  in  order  to  get  out  of  such  danger  and 
to  preserve  his  life  and  limbs  he  was  obliged 
to  jump  from  the  car,  whereby  he  was 
greatly  hurt,  wounded,  etc.,  without  alleging 
specifically  the  circumstances  which  ren- 
dered it  unsafe  and  dangerous  to  remain  in 
the  car,  or  by  what  means  or  how  his  life 
and  limbs  were  endangered.  Eldridge  v. 
Long  Island  R.  Co.,  i  Sandf.  (N.  V.)  89. 

Plaintiff,  a  passenger,  entered  the  passen- 
ger coach,  and,  the  weather  being  warm, 
took  off  his  coat  and  'aid  it  across  the  back 
of  his  seat.  In  one  of  the  pockets,  in  a 
pocketbook,  was  the  sum  of  $240,  the  prop- 
erty of  plaintiff.  Near  'the  end  of  the 
bridge  crossing  Galveston  Bay  the  car  was 
overturned,  as  alleged,  through  the  gross 
carelessness  of  the  company  and  its  ser- 
vants; plaintiff  was  thrown  from  his  seat, 
and  the  coat  thrown  out  of  his  coach.  It 
was  afterward  found  and  returned  to  plain- 
tiff, but  the  money  was  gone,  and  it  is  al- 
leged that  the  money  was  lost  to  plainiiff 
without  his  fault  or  nej "  ct.  Held,  the  pe- 
tition was  good  against  a  general  demurrer. 


Bonner  v.  Grumbach,  2  Tex,  Cw.  App,  482, 
21   S.  IV.  Rep.  1 010. 

(3)  Insufficient  allegations. — A  passenger 
buying  a  ticket  to  D.  station  on  defendant's 
road  was  told  by  the  ticket  agent  to  take  a 
particular  train.  She  did  accordingly.  The 
train  proved  to  be  an  express,  not  allowed 
by  the  regulatioTis  of  the  company  to  stop 
at  D.,  but  she  did  not  know  this  until  in- 
formed of  it  by  the  conductor  after  the  train 
had  started.  She  told  him  of  the  direction 
the  agent  had  given  her,  and  insisted  on 
being  left  off  at  D.  He  took  up  her  ticket, 
but  refused  to  stop  at  D.,  and  took  her  to 
the  ne.\t  stopping  place  beyond.  In  an 
action  against  the  company — held,  that  the 
plaintiff  ought  to  have  counted  on  the  neg- 
ligent misdirection  of  the  ticket  agent,  .not 
on  the  refusal  of  the  conductor  to  stop,  for 
he  could  not  have  done  otherwise.  Marshall 
V.  .SV.  Louis,  K.  C.  &>  N.  R.  Co.,  18  Am.  &> 
Eng.  R.  Cas.  248,  78  Mo.  610.— Quoted  in 
McGinnis  v.  Missouri  Pac.  R.  Co.,  21  Mo. 
App.  399. 

543.  Certainty  — Defiiiiteness.— (i) 
Good.—K  charge  in  a  complaint  by  a  pas- 
senger against  a  railroad  is  sufficient  which 
charges  that  he  was  injured  by  the  derailing 
and  overturning  of  a  car  through  the  gross 
negligence,  carelessness,  and  default  of  the 
company,  its  agents,  servants,  and  employes, 
without  alleging  the  particular  acts  consti- 
tuting the  negligence.  Gulf,  C.  &^  S.  F. 
R.  Co.  V.  Smith,  {Tex.)  11  .S'.  U^.  Rep.  1104. 

Where  a  passenger  sues  for  a  personal  in- 
jury alleged  to  have  been  caused  by  the  de- 
fendant's negligence,  averments  in  the  com- 
plaint that  "  without  any  fault,  careU'ssness, 
or  negligence  on  his  part"  the  car  in  which 
plaintiff  was  riding  was,  "by  and  through 
the  fault,  carelessness,  and  negligence  of 
the  defendant,  its  agents,  and  employes, 
thrown  from  the  track,  whereby  plaintiff 
was  injured,  is  sufficient  on  demurrer  as  to 
the  allegation  of  negligence;  but  a  motion 
to  make  more  specific  as  to  the  allegation  of 
neglif:3nce  should  have  been  sustained. 
Cincinnati,  H.  &•  D.  R.  Co.  v.  Chester,  57  Ind. 
297.— D1STINGUI.SHED  IN  Wabash  R.  Co.  ?>, 
Savage,  28  Am.  &  Eng.  R.  Cas.  288,  1 10  Ind. 
156.  Followed  in  Ohio  &  M.  R.  Co.  7/. 
Craycraft,  5  Ind.  App.  335. 

Where  a  passenger  sues  for  an  injury  re- 
ceived about  the  time  he  was  attempting  to 
get  on  the  train,  an  averment  in  his  com- 
plaint to  the  effect  that  while  he  was  wait- 
ing at  defendant's  depot  to  take  a  train  de- 
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fenflant  "carelessly  and  negligently  ran  and 
propelled  one  of  its  cars  upon  and  against 
plaintiff,  whereby  he  was  injured,"  is  suffi- 
ciently definite  as  to  the  negligent  act  com- 
plained of.  The  particular  circumstances, 
showing  the  conduct  of  the  company's  ser- 
vants in  propelling  the  car,  need  not  be  al- 
leged. iMcCarlhy  v.  New  York  C.  fi-  //.  /i. 
a:  Co.,  24  JV.  1'.  S.  A\  924, 6  N.  Y.  Supp.  560. 

(2)  Had. — A  count  alleging  that  the 
plaintiff  was  in  the  railroad  car  of  the  de- 
fendant and  was  thrown  therefrom  by  the 
carelessness  of  the  defendant,  is  too  general 
in  its  description  of  the  mode  of  the  injury. 
Central  K.  Co.  v.  Van  Horn,  3S  N.  J.  L. 
133,  13  Am.  Ry.  Kep.  36.  — DISTINGUISHING 
Indianapolis,  P.  &  C.  R.  Co.  v.  Keely,  ^3 
Ind.  133. 

544.  Allcgin;;  negligence  in  nian- 
ngcnicnt  of  trains.— Where  a  complaint 
for  an  injury  to  the  plaintiff  shows  that  he 
was  rightfully  upon  the  train  of  the  defend- 
ant as  a  passenger,  and  alleges  that  the  ser- 
vants and  agents  of  the  defendant  wrong- 
fully struck  and  threw  the  plaintiff  from 
the  cars,  it  will  sufficiently  show  that  the 
wrong  complained  of  was  committed  by 
the  servants  of  the  defendant  in  their  em- 
ployment of  running  the  train  of  cars.  Pitts- 
burgh, C.  &>  St.  L.  R.  Co.  v.  Theobald, 
51  Ind.  246. 

A  declaration  stating  that  the  train  of  the 
defendant  approached,  "  at  very  great  and 
negligent  speed,"  the  car  occupied  by  the 
plaintiff  and  others  as  passengers  of  the  de- 
fendant, and  that  "being  negligently  and 
carelessly  operated  and  run  by  the  defend- 
ant," it  "  came  with  such  great  force  against 
the  car"  that  the  plaintiff  was  thrown  vio- 
lently forward  and  injured,  etc.,  sets  forth  a 
good  cause  of  action.  Chattanooga,  R.  &' 
C.  R.  Co.  V.  Huggins,  52  Am.  &*  Eng.  R. 
Cas.  473,  89  Ga.  494,  1 5  S.  E.  Rep.  848. 

A  petition  is  sufficiently  specific  in  its 
averments  of  the  acts  constituting  the  neg- 
ligence, which  charges  that  "  the  defendant, 
by  and  through  its  servants,  agents,  and  em- 
ployes in  charge  of  and  managing  said  train, 
negligently  and  unskilfully  ran  and  managed 
the  same  in  such  a  way  as  to  cause  the  said 
train  and  the  car  in  which  the  said  plaintiff 
was  being  conveyed  as  to  check  its  speed 
very  suddenly  and  to  jolt  and  pitch  the  same 
suddenly  and  with  great  force  backward  and 
forward  in  such  manner  and  with  such  force 
as  to  cast  and  throw  said  plaintiff  out  of  said 
car  and  upon  the  platform,  and  from  said 


platform  onto  the  track  of  said  railroad,  un- 
der the  said  cars  and  train,  by  means  and  by 
reason  of  which  said  cars  and  train  ran  upon 
and  over  the  left  arm  and  left  leg  of  the 
plaintiff."  Coudy  v.  St.  Louis,  I.  M.  <&>•  S. 
R.  Co.,  27  Am.  &^  Eng.  R.  Cas.  282,  85  A/o. 

79- 

A  declaration  that  the  plaintiff  was  a  ser- 
vant in  the  employment  of  one  K.,  a  con- 
tractor with  the  defendants  for  keeping 
their  road  in  repair;  that  in  performing 
said  repairs  certain  carriages  and  engines, 
under  the  management  of  defendant's  ser- 
vants, were  used  to  transport  materials  and 
convey  workmen  employed  by  K.;  that  the 
plaintiff,  being  one  of  such  workmen,  be- 
came a  passenger  in  one  of  these  carriages 
to  be  carried  from  his  place  of  work  to  his 
residence;  that  it  was  defendants'  duly  to 
use  proper  care  in  the  management  of  said 
train,  but  by  their  negligence  it  came  into 
collision  with  another  train,  whereby  the 
plaintiff  was  injured — is  sufficient  to  show 
defendants  liable.  Torpy  v.  Grand  Trunk 
R.  Co.,  20  U.  C.  Q.  B.  446.— Quoting  Degg 
V.  Midland  R.  Co.,  i  H.  &  N.  773.— Distin- 
guished in  Graham  v.  Toronto,  G.  &  B.  R. 
Co.,  23  U.  C.  C.  P.  541.  Reviewed  in 
Blackmore  v.  Toronto  St.  R.  Co.,  38  U.  C. 
Q.  B.  172. 

545. violently  jerking  tiain.— 

In  an  action  for  an  injury  received  by  the 
plaintiff  while  a  passenger  on  one  of  de- 
fendant's trains,  the  complaint  alleged  that 
when  the  train  stopped  at  the  plaintiff's  des- 
tination she  was  notified  by  the  servants  c 
the  company  to  alight,  and  that  she  went 
out  upon  the  platform,  but  could  not  get  off 
where  the  train  had  then  stopped,  and  was 
told  by  the  servants  of  the  company  to  re- 
main on  the  platform ;  that  while  she  was 
thus  upon  the  platform,  in  the  dark,  with  a 
child  in  her  arms,  without  giving  her  time 
to  return  into  the  cars  the  train  was  neg- 
ligently started  with  a  violent  jerk,  which 
caused  the  car  door  to  violently  close  upon 
and  injure  her  finger.  The  complaint  al- 
leged that  the  plaintiff  was  without  fault. 
Held,  that  the  complaint  showed  actionable 
negligence  on  the  part  of  the  defendant, 
and  that  it  was  good  against  a  motion  to 
dismiss ;  that  it  did  not  appear  from  the 
averments  of  the  complaint  that  the  plaintiff 
was  guilty  of  contributory  negligence;  and 
that  the  plaintiff  was  not  negligent  in  going 
upon  the  platform  and  placing  her  finger 
in  a  position  where  it  was  liable  to  be  in- 
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jured  if  the  door  closed  upon  it,  it  not  ap- 
pearing that  she  placed  her  hand  there 
voluntarily  and  independently  of  the  sudden 
motion  of  the  train.  Kentucky  &*  I.  Bridge 
Co.  V.  Quinkert,  2  Imi.  App.  244,  28  N.  E. 
Jief>.  338. 

540. failure  to  stop  train.*— (i) 

Generally. — In  an  action  by  a  passenger  for 
carrying  him  past  the  station  to  which  he 
had  purchased  a  ticket,  it  is  necessary  that 
he  aver  in  his  complaint  that  the  train  upon 
which  he  took  passage  was  one  which,  by  its 
running  arrangements,  under  the  rules  and 
rcgidations  of  the  company  should  have 
stopped  at  such  station,  or  that  by  a  special 
contract  the  company  had  agreed  to  carry 
him  to  that  station  on  that  train.  Ohio  &* 
M.  R.  Co.  V.  Hatton,  60  Ind.  12. — Followed 
IN  Ohio  &  M.  R.  Co.  V.  Swarthout,  67  Ind. 
567. 

A  declaration  alleged  as  follows :  Piaintiflf 
was  a  passenger  on  defendant's  train  and 
had  paid  his  fare  to  a  given  point,  where  de- 
fendant's agents  agreed  to  put  him  safely 
off,  but,  after  having  promised  to  slack  up, 
they  negligently  directed  plaintiff  to  get  ofl 
while  the  train  was  in  motion  ;  seeing  that 
he  was  about  to  be  carried  beyond  his  des- 
tination, and  thinking  he  might  safely  jump, 
under  promise  of  defendant's  agent  to  slack 
up,  and  his  notice  to  get  off,  plaintiff  stepped 
from  the  train.  Finding  that  he  would  be 
hurled  against  the  track  if  he  let  loose,  he 
retained  his  hold  on  the  car,  trusting  that 
the  speed  would  be  lessened ;  but,  though 
defendant's  agents  saw  plaintiff's  situation, 
the  speed  of  the  train  was  negligently  in- 
creased, causing  plaintiff  to  be  dragged,  etc. 
Held,  that  a  cause  of  action  was  set  out,  and 
a  demurrer  to  the  declaration  was  properly 
overruled.  Central  R.  Co.  v.  Smith,  69  Ga. 
268. 

Where  the  plaintifl  alleged  in  his  com- 
plaint, and  offered  testimony  tending  to 
show  that  he  purchased  a  ticket  from  de- 
fendant's agent  and  at  a  regular  station  be- 
fore the  time  advertised  for  the  arrival  and 
departure  of  its  trains  at  that  place,  and  was 
in  readiness  to  get  aboard,  but  the  train  ran 
by,  making  no  effort  to  stop,  although  it  had 
room  in  its  cars  for  plaintiff — held:  (i)  that 
the  complaint  set  forth  a  cause  of  action  in 
tort,  of  which  the  superior  court  had  juris- 


*  Failure  to  stop  train  at  station  and  take  on  a 
passent^er.  Suiliciency  of  complaint,  see  47  Am. 
&  Eng.  R  Cas.  460,  abstr. 


diction ;  (3)  that  the  plaintiff  was  entitled 
to  an  instruction  that,  if  the  jury  found  the 
facts  alleged  to  be  true,  he  would  be  entitled 
to  punitive  damages,  in  the  absence  of  suffi- 
cient excuse  shown  by  the  defendant.  Pur- 
cell  V.  Richmond  &*  D.  R.  Co.,  47  Am.  &* 
Eng.  R.  Cas.  457,  108  A^.  Car.  414,  12  S.  E. 
Rep.  954,  956. 

(2)  At  proper  place. — A  petition  which 
states  that  the  plaintiff,  while  a  passenger 
on  a  moving  train,  was  directed  by  the  con- 
ductor, or  some  other  employe  of  the  com- 
pany, to  jump  off  on  reaching  its  stopping 
place,  and  that  by  reason  of  obeying  such 
direction  the  plaintiff  was  permanently  in- 
jured, is  not  open  to  fatal  objection  on  the 
ground  that  it  does  not  state  that  the  "other 
employe  "  was  authorized  by  the  defendant 
to  give  such  directions  to  passengers.  Wil- 
bttrn  V.  St.  Louis,  I.  M.  &*  S.  R.  Co.,  36  A/o. 
App.  203. 

Complaint  in  two  paragraphs  for  an  injury 
to  a  passenger.  In  the  first  paragraph  the 
duty  of  the  company  to  use  due  care  and 
diligence  to  carry  the  plaintiff  to  her  desti- 
nation was  alleged,  and  the  breach  of  duty 
complained  of  was  that  the  plaintiff,  having 
been  carried  safely  to  the  proper  station  in 
a  box-car,  was  required  by  the  conductor  to 
jump  from  the  car  to  the  ground,  no  steps 
being  provided  for  the  safe  descent  of  pas- 
sengers, whereby  plaintiff  was  injured.  The 
second  paragraph  was  like  the  first,  except 
that  nothing  was  said  as  to  the  kind  of  car 
in  which  the  plaintiff  was  transported,  nor 
as  to  the  want  of  steps  for  descent,  nor  as 
to  any  order  by  the  conductor.  In  this 
paragraph  the  breach  of  duty  was  alleged  to 
consist  in  stopping  the  train  before  the  car 
which  the  plaintiff  was  in  had  reached  the 
platform  of  the  depot,  by  reason  of  which 
plaintiff  was  compelled  to  jump  from  the 
car,  etc.  Held,  that  both  paragraphs  stated 
a  good  cause  of  action,  and  held  also,  that  it 
is  not  necessary  for  the  pleader  to  aver  the 
nature  of  the  contract  or  the  duties  of  the 
carrier  in  such  cases,  but  the  court  will 
judicially  take  notice  of  the  duties  which  are 
annexed  by  law  to  the  contract  to  carry. 
Evansville  &»  C.  R.  Co.  v.  Duncan,  28  Ind, 

441- 

A  declaration  which  alleges  that  plaintiff's 
son,  being  taken  seriously  ill  while  from 
home,  was  placed  on  a  train  of  defendant  as 
a  passenger,  with  a  ticket,  in  charge  of  the 
conductor,  who,  with  full  knowledge  of  his 
condition  and  of  the  necessity  of  his  speedily 
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reaching  home,  promised  to  take  care  of 
liim  and  to  assist  him  from  the  train  if 
necessary,  but  tiiat  he  wholly  neglected 
tills ;  that  the  youth,  while  unconscious, 
was  taken  past  his  destination  and  was  put 
ofT  in  the  night  at  a  place  where  there  were 
no  accommodations,  and  where  he  remained 
without  attention  for  forty  hours,  being 
finally  sent  home;  and  that, as  the  result  of 
the  neglect  and  exposure,  he  shortly  after- 
wards died — states  a  good  cause  of  action. 
Weight  man  v.  Louisville,  N.  O.  &*  T.  K. 
Co.,  70  Miss.  563,  12  So.  Rep.  586.— Distin- 
guishing Sevier  T^Vicksburg  &  M.  R.  Co., 
61  Miss.  8.  Quoting  Conolly  v.  Crescent 
City  R.  Co.,  41  La.  Ann.  57  ;  Louisville,  C. 
&  L.  R.  Co.  V.  Sullivan,  81  Ky.  624. 

547. iiiaiiageineiit  of  liaiifl-cur. 

— A  petition  alleging  that  hand-cars  were 
sometimes  used  by  the  company  to  trans- 
port employes,  and  that  plaintiflF,  with 
others,  took  passage  on  one  at  the  invitation 
of  the  company's  agent,  to  go  to  a  place 
where  the  corpse  of  a  man  had  been  found 
on  the  railroad  track,  plaintiff  being  one  of 
the  jury  of  inquest,  and  that  by  the  negli- 
gence of  the  company's  servants  in  the 
management  of  said  car  he  was  injured, 
.states  a  good  luse  of  action,  not  subject  to 
demurrer.  Prince  v.  International  <S«»  G. 
N.  R.  Co.,  21  Am.  &*  Eng.  R.  Cas.  152,  64 
Tcx.  144.— Distinguished  in  International 
&  G.  N.  R.  Co.  V.  Cock,  68  Tex.  713.  Re- 
viewed IN  Florida  Southern  R.Co.  v.  Hirst, 
30  Fla.  I. 

548.  Alleging  failure  to  provide 
facilities  for  aliglitiiig.— The  petition 
alleged  that  the  company  neglected  to  pro- 
vide "  proper  lights  and  accommodations 
for  passengers  at  its  freight  depot ;"  that 
plaintifl,  being  unable  from  the  darkness  of 
the  night  to  see  where  he  alighted  from  the 
car,  fell,  and  injuries  to  his  person  were  oc- 
casioned by  the  neglect,  f/eld,  that  on 
general  demurrer  the  petition  was  sufficient. 
Stewart  v.  International  <S>«  G.  N.  R.  Co.,  2 
Am.  6-  Etig.  R.  Cas.  497,  53  Tex,  289. 

Allegations  in  the  complaint  that  plaintiff 
was  well  known  to  defendant  to  be  a  lady  in 
a  delicate  state  of  health,  rendering  it  dan- 
gerous for  her  to  alight  from  its  train  with- 
out a  footstool  which  it  was  defendant's 
custom  to  provide,  but  which  it  failed  to 
provide  on  the  occasion  in  question,  and  that 
by  reason  of  the  train  stopping  short  of  the 
customary  place  plaintiff  was  compelled  to 
jump  to  the  ground  and  thereby  received 
3  D.  R.  D.— 34. 


the  injuries  complained  of— sufficiently  al- 
lege negligence  on  the  part  of  defendant. 
Madden  v.  Port  Royal  .S-  W.  N.  C.  R.  Co., 
52  ./;«.  &•  Eng.  R.  Cas.  286,  35  So.  Car.  381, 
14  ..v.  ^.  Refi.  713.— Criticising  Renneker 
V.  South  Carolina  R.  Co.,  20  So.  Car.  222; 
Simms  v.  South  Carolina  R.Co., 27 So.  Car. 
271. 

540.  AllcgatioDHasto  coiulitioii  of 
track.— The  complaint  averred  that  the 
defendant  did  not  use  due  care,  diligence,, 
and  skill  in  carrying  the  plaintiff ;  but,  on 
the  contrary,  the  track  of  the  railroad  was 
in  bad  condition  and  repair,  and  the  defend- 
ant, by  its  servants,  etc.,  negligently,  un- 
skilfully, and  carelessly  ran  its  train  of  cars, 
whereby,  etc.  Held;  (i)  on  demurrer,  that 
the  averment  of  the  condition  of  the  track 
was  not  too  general ;  (2)  that  if  defendant 
desired  a  more  particular  description  of  the 
condition  of  the  track,  a  motion  to  make 
the  averment  more  specific  should  have 
been  made;  (3)  that  in  such  an  action,  an 
act,  the  doing  of  which  is  complained  of, 
and  that  such  act  was  negligently  done, 
must  be  alleged,  and  that  the  above  aver- 
ment of  the  condition  of  the  track,  and  the 
manner  in  which  the  train  was  run,  suffi- 
ciently stated  an  act,  and  that  it  was  negli- 
gently done  ;  (4)  that  w  hen  the  act  com- 
plained of  is  sufficiently  stated,  i'  is  only 
necessary  to  aver  that  such  act  was  negli- 
gently done,  without  setting  out  in  detail 
the  particulars  of  the  negligence.  0/iio  &* 
M.  R.  Co.  V.  Selliy,  47  Ind.  471,  8  Am.  Ry. 
Rep.  177.— Reviewed  in  Woodward  v. 
Oregon  R.  &  N.  Co.,  18  Oreg.  289, 

550.  Negativing  contributory  neg- 
ligence.— (i)  When  necessary, — A  com- 
plaint for  an  injury  suffered  by  a  passenger 
should  contain  an  allegation  that  the  plain- 
tiff did  not  contribute  to  the  injury.  Jeff'er- 
sonville  R,  Co.  v.  Hendricks,  26  Ind.  228. — 
Reviewed  in  Cincinnati,  W.  &  M.  R.  Co. 
V.  Peters,  6  Am.  &  Eng.  R.  Cas.  126,  80  Ind. 
168. 

A  complaint  which  does  not  aver  gener- 
ally that  the  plaintiflf  was  without  fault, 
and  alleges  the  facts  to  be  that  at  the 
station  the  train  slackened  speed  so  that 
the  plaintiff  could  have  alighted  without 
damage  if  there  had  been  a  platform  ;  that  it 
was  dark,  windy,  and  raining,  and  the  plain- 
tiff had  never  been  at  the  station  ;  that  the 
conductor  informed  him  of  arrival  at  the 
place  and  ordered  him  to  alight,  and,  rely- 
ing entirely  on  this  order,  he  stepped  off  as 
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directed,  and  by  reason  of  there  being  no 
platform,  as  he  supposed  tliere  was,  he  fell 
under  the  cars  and  was  injured,  is  bad  on 
denuirrer,  because  it  does  not  show  that 
the  plaintiff  was  free  from  contributory  neg- 
lij^ence.  Linchinati,  W.  6«»  M.  K.  Co.  v. 
Peters,  6  Ani-Gf*  Kii^^.  A\  Cas.  1 26,  80  /mi/.  168. 
—  Rkconciling  Pennsylvania  Co,  7>.  Hoag- 
land,  78  Ind.  203,  Rkvikwino  Frenzel  v. 
Miller,  37  Ind.  i  ;  Mackey  7'.  New  York  C. 
K.  Co,.  27  Barb.  (N.  Y,)  528;  JcfTersonvillc 
R.  Co.  V.  Hendricks,  26  Ind.  228  ;  Jetlerson- 
ville  R,  Co.  V.  Swift,  26  Ind.  459.  — Dis- 
JiNCL'isilKU  IN  Terrc  Haute  &  I.  R.  Co.  ?'. 
Buck,  18  Am.  &  Eng.  R.  Cas.  234,  96  Ind. 
346,  49  Am.  Rep.  168. 

Where  a  passenger  sues  for  an  injury  in 
alighting  from  a  car  at  night,  an  averment 
in  his  complaint  to  the  effect  that  when 
they  arrived  at  his  destination  the  conduc- 
tor informed  plaintiff  and  directed  him  to 
follow,  and  he  (the  conductor)  would  light 
him  off  the  train;  that  he  followed  the 
conductor  to  the  platform,  when  the  con- 
ductor held  his  lantern  and  told  him  that 
the  train  had  stopped  and  for  him  to  step 
off;  that  in  obedience  to  the  directions  of 
the  conductor  he  stepped  off  the  car  as 
carefully  as  he  could,  and  without  any  fault 
or  negligence  on  his  part,  but  was  thrown 
under  tlie  car  and  injured,  is  sufficient. 
Cincinnati,  W.  &*  M.  A'.  Co.  v.  Peters,  6 
ylm.  (Sr^  yi;/^.  A\  Cas.  126,80///^/.  168.— Dis- 
tinguished IN  Pittsburgh,  C.  &  St.  L.  R. 
Co.  V.  Conn,  104  Ind.  64. 

(2)  W/ien  not  necessary. — The  petition 
need  not  allege  that  plaintiff  was  at  the 
time  exercising  due  care,  and  not  guilty  of 
negligence  contributing  to  the  injuries  re- 
ceived. Loyd  V.  Hannifhil  &*  St.  J.  R.  Co., 
53  Mo.  509,  12  Am.  Ry.  Rep.  474.— Follow- 
ing Thompson  v.  North  Mo.  R.  Co.,  51  Mo. 
190.— Followed  in  Petty  v.  Hannibal  & 
St.  J.  R.  Co.,  88  Mo.  306. 

In  an  action  for  injuries  received  from 
the  falling  of  an  upper  berth  in  a  "  free 
emigrant  car"  while  she  v/as  away  from  her 
seat  warming  herself  at  the  stove,  it  is  not 
necessary  for  plaintiff  to  plead  and  prove  the 
necessity  for  leaving  her  seat,  as  contribu- 
tory negligence  is  a  matter  for  the  defense 
to  establish.  Northern  Pac.  R.  Co.  v.  Hess, 
48  Am.  &*  Eng.  R.  Cas.  91,  2  Wash.  383,  26 
Pac.  Rep.  866. 

Where  the  complaint  showed  the  plain- 
tiff to  have  been  a  passenger  rightfully  upon 
the  car,  and  rightfully  at  the  proper  place. 


and  under  the  proper  circumstances,  pro- 
ceeding by  the  usual  means  to  leave  the  car, 
which  had  stopped  at  the  station  where  she 
was  entitled  and  required  to  alight,  and 
that  she  was  only  prevented  from  doing  so 
by  the  fact  that  the  train  did  not  wait  inere 
a  sufficient  time,  and  she  was  injured  by  the 
sudden  stopping  and  starting  of  the  train, 
the  complaint  was  not  subject  aftef  verdict 
to  the  objection  that  it  did  not  show  that 
the  plaintiff  was  free  from  negligence. 
Ohio  <S^•  M.  K.  Co.  v.  Smith,  5  Ind.  App. 
560,  32  A'.  K.  Rep.  S09. — Reviewing  Ikd- 
ford,  S.  O.  &  B.  R.  Co.  v.  Rainbolt,  99  Ind. 

55'- 

A.  alleged  that  he  was  riding  on  the  plat- 
form of  one  of  the  cars  of  the  conipany 
defendant,  in  accordance  with  a  custom  on 
the  part  of  the  company  to  permit  passen- 
gers to  stand  there,  and  was  thrown  to  the 
ground  by  the  wilful  and  reckless  act  of 
the  engineer  in  starling  the  train  with  a 
jerk.  Held,  that  the  company  was  liable 
for  such  an  act  on  the  part  of  its  servant, 
and  that  the  act  being  alleged  to  be  wilful, 
no  allegation  of  freedom  from  contributory 
negligence  was  necessary.  Indiana,  B.  &* 
IV.  R.  Co.  v.  Ihirdge,  18  Am.  &>  Eng.  A'. 
Cas.  192,  94  /nd.  46. 

Plaintiff  could  not  recover  save  by  show- 
ing a  wilful  injury.  Indiana,  li.  &•  IV.  R. 
Co.  V.  Biirdge,  18  Am.&'  Eng.  R.  Cas.  192, 
94  Ind.  46. 

551.  Itule  whore  ooiitributory 
iii'g:li^:oiH*e  ai>]H>ai's from  alloKsitioiis. 
— A  declaration  alleging  that  the  conductor 
of  a  passenger  train  agreed  with  plaintiff  to 
stop  the  train  for  him  to  get  off  at  a  point 
where  there  was  no  regular  station,  but  at 
which  defendant's  road  crossed  another 
railroad  at  grade;  that  plaintiff  paid  his 
fare  to  this  point,  and  that  on  reaching  the 
same  the  train  only  slowed  up  and  did  not 
stop,  so  that  plaintiff,  "in  order  to  keep 
from  being  carried  beyond  his  destination, 
was  compelled  to  get  from  the  moving 
train,"  and  in  so  doing  was  seriously  in- 
jured, does  not  set  forth  a  cause  of  action, 
it  appearing  from  these  allegations  that 
plaintiff's  njury  was  caused  by  his  own  vol- 
untary act  in  taking  a  dangerous  risk,  if  the 
train  was  moving  so  rapidly  as  to  make 
leaving  it  unsafe ;  or  if  not,  that  the  injury 
must  have  resulted  from  a  mere  accident,  or 
from  plaintiff's  own  carelessness  in  getting 
off. ,  Barnett  v.  East  Tenn.,  V.  Sf  G,  R.  Co., 
87  Ga.  766,  \iS.  E.  Rep.  904. 
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A  count  in  a  declaration  wiiich  sets  forth 
that  phiintitT  put  his  hand  three  inches  out 
of  the  car  window,  and  it  struciv  against  the 
bridge  througli  which  the  train  was  passing, 
is  insufficient  on  demurrer.  Richmond  &* 
D  a:  Co.  v.  Sc-o//,  52  /1»:.  &*  Eng,  A'.  Cas. 
405,  88  Trt.  958,  14  S.  /;.  A'ffi.  763. 

552.  I>ii|>li<'ity. — A  petition  for  per- 
sonal injuries  is  n<jt  duplicitous  because  it 
alleges  in  one  count  that  plaintiiT  was 
thrown  from  the  car  witliout  fault  on  his 
part,  and  in  another  that  he  was  injured  by 
voluntarily  attempting  to  leave  the  train. 
Cit//,  C.  <S^  5.  F.  A\  Co.  V.  liiiford,  2  Tex. 
Civ.  App,  115,  21  .S'.  IV.  Rep.  272. 

A  complaint  which  alleges  tliat  a  com- 
pany carelessly,  negligently,  wilfully,  and 
wantonly  refused  to  stop  its  train  so  that 
plaintiff,  a  passenger  thereon,  might  safely 
alight  therefrom,  i)ut  obliged  tlie  plaintiff 
to  jump  from  the  car  while  it  was  in  rapid 
motion,  may  state  two  distinct  causes  of 
action — one  for  exemplary  damages  and  one 
for  actual  damages;  but  no  motion  having 
been  made  to  require  a  separate  statement 
and  election  of  these  two  causes  of  action, 
the  plaintiff  was  entitled  to  proceed  for 
actual  damages.  Thomas  v.  Charlotte,  C. 
&•  A.  R.  Co.,  38  So.  Car.  485,  17  S.  E.  Rep. 
226. 

553.  EvUleiico  admi.ssiblc  — Yari- 
aiicc* — VVliile  it  is  a  familiar  rule  of  law 
that  the  allegations  and  proofs  as  to  mate- 
rial matters  must  correspond,  yet  the  time 
as  to  when  a  passenger  was  injured  is  not  a 
material  matter,  and  proof  may  be  intro- 
duced to  show  that  the  injury  occurred  at  a 
time  different  from  that  alleged  in  the  com- 
plaint. St.  Louts,  I.  M.  &>  S.  R.  Co.  V.  Ed- 
wards, 3  Tex.  App.  {Civ.  Cas.)  410. 

An  averment  that  defendants  undertook 
and  promised  to  convey  plaintiff  as  a  pas- 
senger upon  their  cars  from  "  West  Urbana 
to  Tolono"  is  supported  by  proof  showing 
the  undertaking  was  to  carry  plaintiff  from 
"Champaign  City  to  Tolono,"  it  appearing 
that  West  Urbana  and  Champaign  City  are 
one  and  the  same  place.  Illinois  C.  R.  Co. 
V.  Sutton,  53  ///.  397. 

Under  a  count  which  alleges  that  at  the 
time  and  the  place  of  the  accident  the  car 
in  which  plaintiff  was  riding  being  thrown 
from  the   rack  and  overturned,  the  rails  on 


*  See  ?i\so  post,  5G1-509. 
Variances  in  actions  for  injuries  to  passengers, 
see  Pleading,  140. 


the  track  were  old,  worn,  and  unsound,  and 
the  cross-tics  rotten  and  unsound,  "  that  the 
train  was  running  at  a  great  rate  of  speed, 
and  that  said  accident  was  caused  by  the 
gross  negligence  of  defendant  in  running 
said  train  at  such  rate  of  sjjeed  over  saicl 
rails,  and  in  using  and  permitting  to  be 
used  said  old  and  worn  rails  and  said  rotten 
and  unsound  cross-tics  after  they  had  be- 
come unlit  for  use,"  the  averment  of  negli- 
gence not  being  confined  to  the  rate  of 
speed  at  which  the  train  was  running,  the 
defendant  cannot  claim  a  verflict  on  the 
ground  that  there  is  no  evidence  showing 
an  improper  rate  of  speed,  especially  where 
it  appears  that  the  cars,  after  leaving  the 
rails,  ran  three  hundred  yards  before  they 
were  stopped — a  fact  which  is,  of  itself,  some 
evidence  that  they  were  running  at  a  high 
rate  of  speed.  Alabama  G.  S.  R.  Co.  v.  /////, 
93  Ala.  514,  9  So.  Rep.  722. 

In  an  action  for  a  personal  injury  caused 
by  the  alleged  negligence  of  defendant's 
engineer  in  backing  his  train  with  such  force 
against  the  caboose  in  which  plaintiff  was 
riding  as  to  throw  him  against  a  desk, 
where  the  petition  charged  that  the  en- 
gineer carelessly  and  negligently  ran  the 
engine — held,  that  if  an  omission  to  sound 
the  bell  and  whistle  was  a  careless  running 
of  the  engine  under  the  circumstances,  then 
such  omission  might  be  proved  without  be- 
ing particularly  pleaded.  Winter  v.  Central 
loiua  R.  Co.,  80  lo^va  443,  45  A'.   IV.  Rep. 

737. 

Plaintiff  alleged  that  she  received  her  in- 
jury in  jumping  from  the  train  wnile  in 
motion,  but  tliat  she  was  guilty  of  no  negli- 
gence contributory  thereto.  Held,  that 
under  the  latter  averment  plaintiff  was  en- 
titled to  prove  that  she  jumped  from  the 
train  with  the  consent  of  the  person  in 
charge  thereof,  which  fact  would  relieve  her 
of  any  liability  under  Acts  i6th  Gen.  Assem. 
Iowa,  ch.  148,  §  2,  providing  that  if  any  per- 
son, not  an  employe  or  officer  of  the  law,  in 
discharge  of  his  duty,  shall  get  upon  or  off 
any  locomotive  or  car  while  in  motion, 
without  the  consent  of  the  person  in  charge, 
he  shall  be  guilty  of  a  misdemeanor.  Raben 
\.  Central  Iowa  R.  Co.,  2,^  Am.  &>  Eng.  R. 
Cas.  45,  74  Iowa  732,  34  A'.  JV.  Rep.  621. 

Where  the  complaint  alleged  that  the 
plaintiff  "was  compelled  and  forced  by  the 
agents  of  said  defendant  to  get  off  defend- 
ant's train  while  in  motion,  and  before  said 
tram  had  reached  the  usual  place  at  the 
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depot,"  and  that  injuries  sustained  by  liim 
were  proiluccd  by  tlic  ncf,'linencc  of  defend- 
ant's agents  "in  conipellinjj  and  forcin^j" 
him  to  get  ofl  the  train,  the  gravamen  of 
liic  action  is  the  allcKcd  force,  and  it  is  not 
sustained  by  evideme  merely  that,  when 
the  train  was  approaching;  the  platform  at 
the  depot,  the  conductor  came  towards  him 
in  tlie  car,  crying  out  the  name  of  the  station, 
and  saying,  "  We  liave  got  no  tinie  ;  hurry 
up,"  and  tiiat  this  was  repeated  by  the  con- 
ductor several  times  while  the  plaintifl  was 
making  his  egress  from  tlic  car,  and  before 
he  stepped  from  the  moving  train;  such 
words  not  being  susceptible  of  a  construc- 
tion which  would  impute  to  the  conductor 
any  purpose  to  force  or  compel  the  plaintiff 
to  prematurely  alight  from  the  train,  or  to 
put  himself  in  the  slightest  peril  in  leaving 
it.  Sou/ A  (S-  A'.  A/a.  /f.  Co.  v.  Scliaufler,  21 
Am.  i3-  Eni:[.  R.  Cas.  405,  75  A/a.  136. — 
yuoTKi)  IN  Highland  Ave.  &  B.  R.  Co.  v. 
Winn,  93  Ala.  306. 

i.  Plea;  Answer;  Defenses. 

554.  Plea— Answer.  —  In  an  action 
against  a  carrier  for  negligence  in  its  trans- 
portation of  passengers,  where  an  agree- 
ment on  the  part  of  the  plaintifT  that  he 
will  assume  all  risks  is  relied  upon  as  a 
defense,  it  must  be  specially  pleaded.  CV/t- 
zens'  St,  R.  Co.  v.  Twinatne,  30  Am.  &•  E>tg. 
R.  Cas.  616,  III  /t:d.  587,  10  «'«/.  Rep.  824, 
13  A^.  £".  Re/>.  55. 

When  one  is  permitted  to  take  a  caboose 
in  a  freight  train  for  the  purpose  of  trans- 
portation, by  the  consent  of  the  agents  in 
charge  of  the  train,  he  is  presumed  to  be 
there  of  right ;  and  in  a  petition  to  recover 
damages  for  an  injury  received  while  so 
being  transported,  it  is  not  necessary  that 
he  should  set  out  the  rules  of  the  company 
and  allege  a  compliance  therewith.  If  there 
has  been  a  known  violation  of  the  rules  of 
the  company  by  the  plaintiff,  that  is  a  mat- 
ter of  defense,  and  must  be  asserted  by  the 
defendant.  W/iite/tead  v.  St.  Louis,  I.  M. 
&*  S.  R.  Co.,  39  Am.  &*  Eng.  R.  Cas.  410, 99 
Mo.  263,  II  S.  W.  Rep,  751. 

It  cannot  be  inferred,  as  a  conclusion  of 
law,  that  getting  on  a  passenger  train  at  a 
place  other  than  the  platform  was  negli- 
gence of  the  passenger  contributing  to  an 
injury  received  while  entering  the  car,  in 
consequence  of  a  violent  and  negligent 
starting  of  the  train.  An  answer  stating 
such  fact  is,  therefore,  bad  on  demurrer. 


Stoner  v.  Pennsy/vania  Co,,  31  Am,  &•  Eng. 
R.  Cas,  340,  98  /hi/.  384,  49  Am.  Rep.  764.— 
yuoi  INU  Lafayette  «&  I.  K.  Co.  v.  Sims,  2f 
Ind.  59. 

555.  MiitterH  of  det'eiiMi',  Kciivr- 
ally.* — Where  a  pas.scnger  leaps  from  u 
train  when  an  accident  occurs,  and  sues  for 
the  injuries  received  thereby,  it  is  compe- 
tent for  the  company  to  show  in  defense 
that  the  passenger's  carelessness  or  culpable 
negligence  prior  to  the  accident  caused  the 
injury.  Ga/ctia  &'  C.  U.  R,  Co,  v.  Fay,  16 
///.  558. 

The  company  cannot  relieve  itself  of  re- 
sponsibility for  injuries  received  by  a  pas- 
senger where  it  is  shown  that  their  rules 
were  not  enforced,  but  their  observance  left 
discretionary  with  the  pjissenger.  Rritlon 
V.  At/ati/a  <S-  C.  A.  L.  R.  Co.,  18  Am.  &* 
Eng.  R.  Cas.  391,88  A'.  Car.  536,  43  .,1m. 
Rip.  749. 

Though  the  gate-keeper,  refusing  to  let 
plaintiff  pass,  may  have  been  mistaken  as 
to  the  departure  of  the  train  in  fact,  or  as 
to  his  duty  under  the  rules  and  regulations 
of  the  depot,  yet  if  the  circumstances  were 
such,  at  the  time  the  plaintiff  presented 
himself  at  the  gate,  as  to  entitle  him  to  ad- 
mission to  the  train  then  being  still  in  the 
depot  and  before  it  had  started,  such  mis- 
take of  the  gate-keeper  could  afford  no  de- 
fense to  the  right  of  the  plaintiff  to  recover. 
Ba/timore  6-  O.  R.  Co.  v.  Carr,  71  Md.  135. 
17  At/.  Rep.  1052. 

A  company  otherwise  liable  for  ai 
to  a  passenger  cannot  avoid  by 

showing  that   it  did   not  own  track. 

Eureka  Springs  R,  Co.  v.  Timnu  40  Am. 
<S-  Eng.  R.  Cas.  698,  51  Ark.  459,  11  S.  W 
Rep.  690. 

55C{.  Iiiterveuin{;  agency  contrib- 
uting to  injury.— Where  the  result  of  an 
injury  is  such  as  might  have  been  expected 


*  Act  of  God  as  a  defense,  see  ante,  O,  158. 
Act  of   public-  enemy  as  a  defense,  see  ante. 

Defenses  to  actions  for  injuries  to  the  spine, 
see  note,  21  Am.  &  Eng.  R.  Cas.  451. 

Excuse  for  overshooting  station,  see  ante, 
2»4. 

Limitation  of  liability  as  a  defense,  see  ante, 
330-341,511. 

Passenf^er's  own  negligence  as  a  defense,  see 
ante,  157,342-498. 

Release  by  injured  passenger,  see  Release, 
IL 

Want  of  knowledge  of  fellow- passenger's  dan- 
gerous character  as  a  defense  in  action  for  fail- 
ure to  protect  passenger,  see  ante,  322. 
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to  occur  in  the  ordinary  or  natural  course  o( 
events,  the  carrier  is  not  rehuved  from  re- 
spoiisiDiiity  aitiiougii  tiiere  may  have  been 
some  intcrvc-ninK  agency  contributinj^  to 
tiie  result.  Tcrre  Haute  *!?«•  /.  K,  Co.  v. 
JUick,  1 S  ,//;/.  &•  Kn^,  A'.  Cas.  234.  96  /mi. 
346, 4<;^/w.  AV/.  if)8.— DisAi'i'UoviNC  Krac  h 
V.  lli'lIinaM,  S3  Ind.  517;  Collier  7'.  Karly,  54 
Iiid.  559;  Ryan  v.  New  York  C.  R.  Cd.,  35 
N.  Y.  210;  Fairbanks  v.  Kerr,  70  I'a.  St.  86, 
10 Am.  Rcp.f/)4.  Di.siiNc.uisiiiNt;  SchelTcr 
V.  Washington  City,  V.  M.  &  G.  S.  R.  Co.. 
105  U.  S.  249.  OvKRKUi.iNd  I'ullman  Palace 
Car  Co.  V.  Harker,  4  Colo.  344. 

It  is  no  answer  to  an  .iction  by  a  passen- 
j^cr  against  a  earlier  that  the  negligence  or 
trespass  of  a  third  party  contributed  to  the 
injury,  whether  the  action  be  upon  contract 
or  in  tort.  So  /uld,  where  a  loaded  wagon 
blocked  the  track  and  a  passenger  train  was 
delayed  thereby,  causing  another  train  to 
run  into  it  and  injure  a  passenger.  Jiaton 
V.  Itoston  (S-  L.  A'.  Co.,  1 1  yl/Zcn  {Mass.)  500. 

557.  Traveling  on  Sunday.*— The 
adjudications  of  the  supreme  court  of 
Massachusetts,  holding  that  a  person  en- 
gaged in  travel  on  the  Sabbath  day  con- 
trary to  the  statute  of  the  state,  being  thus 
in  the  act  of  violating  a  criminal  statute, 
cannot  recover  against  a  railroad  upon 
whose  road  he  travels  for  the  negligence  of 
its  servants,  establish  a  local  law  of  that 
state  which  will  be  followed  by  the  federal 
courts  in  actions  arising  therein.  Ihtcher 
V.  Cheshire  A'.  Co.,  34  yim.  &•  Eiig.  A'.  Cas. 
389,  125  £/.  .v.  555,  8  Slip.  Ct.  Kep.  974.— 
DiSTiNCiUlsiiiNG  Philadelphia.  W.  &  B.  R. 
Co.  V.  Havre  de  Grace  Steam  Towboat  Co., 
23  How.  (U.  S.)  209.  Following  Stanton 
V.  Metropolitan  R.  Co.,  14  Alien  (Mass.) 
485 ;  Hosworth  7'.  Swansey,  10  Mete.  (Mass.) 
J63;  Jones?'.  Andover,  10  Allen  (Mass.)  18. 

A  company  engaged  to  carry  plaintilT  and 
others  to  a  certain  place  on  Sunday  morning 
to  attend  religious  services  in  connection 
with  laying  a  corner-stone.  They  were 
taken  out,  but  the  company  failed  to  send  a 
train  for  their  return  in  the  evening,  and 
they  were  compelled  to  stay  out  all  night, 
and  suit  was  brought  to  recover  damages. 


*  Injuries  to  passengers  on  SunfLiy,  see  notes, 
23  Am.  &  Enc..  R.  Cas.  434;  18  /</.  403. 

Recovery  for  injury  topasscnger  or  employfe 
as  aflccted  by  Sunday  laws,  see  very  full  note,  2 
L.  R.  A.  521. 

Violation  of  Sunday  law  as  a  defense  tn  action 
for  death  of  passenger,  see  Dkath  BY  Wrong- 
ful Act,  161 ;  Sunday,  4,  5. 


Held,  tliat  railroad  companies  arc  not  re- 
quired to  carry  passengers  on  Sunday, 
therefori-  the  action  could  not  be  based 
upon  a  breach  of  its  public  duty  as  a  com- 
mon carrier.  It  might  be  sustained  as  a 
breach  of  the  special  contract  to  carry,  but 
that  would  prevent  the  recovery  of  dama^'is 
for  mental  distress  or  suffering.  Walsh  v. 
Chicago,  M.  iS-  SI.  /'.  A'.  Co.,  42  It 'is.  23,  15 
j-hii.  Ay.  Rep.  71.— yuoTiNG  Hamlin  v. 
Great  Northern  R.  Co.,  i  H.  &  N.  408.— 
DlsilNGUlsiiKl)  IN  Urown  v.  Chicago,  M. 
&  St.  P.  R.  Co.,  3  Am.  <S  Fng.  R.  Cas.  444, 
54  Wis.  342,  41  Am.  Rep.  41.  Rkvikwko  in 
Alabama  &  V.  R.  Co.  t/.  Hanes,  69  Miss.  iTio. 

558.  Travvling  for  an  ilk'^al  inir- 
poNU. — Where  persons  are  traveling  for  an 
illegal  purpose  on  a  train,  and  the  railroad 
is  a  participator  in  such  purpose,  the  rule  /// 
pari  delicto,  etc.,  will  apply  in  a  suit  against 
the  company  for  negligence  and  consequent 
Injury  to  one  of  the  persons  so  carried. 
Redd\,  Muscogee  K,  C>'.,48  Ga.  102,  11  Am. 
Ry.  Rep.  390. 

Where  an  officer  of  the  Confederate  army, 
while  absent  from  service,  took  passage  in  a 
railroad  '.rain  for  the  purpose  of  reporting 
to  his  general  commanding,  and  while  on 
his  way  received  personal  injuries  through 
the  negligence  of  the  agents  of  the  company 
— held,  the  journey  of  the  officer  being  for 
an  illegal  purpo.se,  he  could  not  recover 
against  the  company.  Turner  v.  North 
Carolina  R.  Co ,  63  N.  Car,  522. 

55I>.  Passenger's  fraud.*— (i)  Non- 
payment of  fare. — Where  a  husband  know- 
ingly induces  a  conductor  to  carry  him  and 
his  wife  without  paying  fare,  contrary  to  the 
rules  of  the  company  and  the  instructions 
to  the  conductor,  it  is  a  fraud  upon  the 
company  which  will  preclude  a  recovery  by 
the  wife  for  any  injury  sustained  whilst 
being  so  carried.  Toledo,  W.  &*  IV.  R.  Co. 
V.  Brooks,  81  ///.  292. 

No  recovery  can  be  had  for  a  personal  in- 
jury to  a  passenger  or  for  his  death,  caused 
by  mere  negligence,  when  he  knowingly 
and  fraudulently  induces  the  conductor  to 
disregard  his  duty  and  defraud  the  company 
out  of  the  amount  of  his  fare  for  his  own 
profit.  Toledo,  IV.  <S^  W.  R.  Co.  v.  Brooks, 
81  ///.  245.— Rfviewed  in  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Headland,  18  Colo.  477- 

Where  a  child  enters  a  caboose  with  her 
mother,  for  the  purpose  of  taking  passage, 

*  See  also  ante,  18. 
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and  is  small  but  of  the  age  to  pay  fare,  and 
is  injured  by  a  sudden  jar  in  mailing  up  the 
train,  before  any  conductor  had  entered  tlie 
caboose  to  demand  or  receive  fares,  there 
is  no  ground  for  the  defense  that  she  was 
fraudulently  trying  to  conceal  her  age  and 
thus  get  a  free  ride.  Jllinois  C.  K.  Co.  v. 
Axhy,  47  ///.  App.  307. 

Prepayment  of  fare  is  not  necessary  to 
create  the  relation  of  carrier  and  passenger. 
So  a  carrier  by  boat  cannot  avoid  lia- 
bility for  injuries  to  one  who  goes  on  the 
boat  as  a  passenger,  meaning  to  pay  fare. 
The  carrier  can  only  end  the  relation  of 
carrier  and  passenger  by  demanding  that 
the  party  either  pay  or  leave  the  boat. 
liarilctt  V.  New  York  <S-  S.  B.  F.  &-  S.  T. 
Co.,  25/.  &-  5.  348,  29  N.  V.  S.  A\  357,  8  N. 
Y.  Supp.  309;  affirmed  in  130  N.  Y.  659, 
tneiu.,41  N.  Y.  S.  ^.951. 

(2)  Hiding  on  another's  non-transferable 
ticket.*— One  who  is  injured  by  the  negli- 
gence of  a  company  while  traveling  on  one  of 
its  trains  upon  a  commutation  ticket  issued 
to  another  person,  and  by  its  terms  non- 
transferable, has  no  remedy  against  the 
com  pany.  Way  v.  Chicago,  R.  I.  &*  P.  R.  Co., 
64  Iowa  48,  52  Am.  Rep.  431,  19  A^.  W.  Rep. 
828. — Distinguishing  Bissell  v.  Michigan 
S.  &  N.  I.  R.  Co.,  22  N.  Y.  308;  Washburn 
V.  Nashville  &  C.  R.  Co.,  3  Head  (Tenn.) 
638;  Jacobus  V.  St.  Paul  &  C.  R.  Co.,  20 
Minn.  125;  Pennsylvania  R.  Co.  7/.  Books, 

57  Pa.  St.  346;  Wilton  v.  Middlesex  R.  Co., 
107  Mass.  108  ;  Flint  &  P.  M.  R.  Co.  v.  Weir, 
37  Mich.  Ill;  Dunn  v.  Grand  Trunk  R.  Co., 

58  Me.  192  ;  Edgerton  v.  New  York  &  H.  R. 
Co.,  39  N.  Y.  227 ;  Gregory  v.  Burlington  & 
M.  R.  R.  Co.,  10  Neb.  250  ;  Great  Northern 
R.  Co.  V.  Harrison,  10  Ex.  376.  Quoting 
Toledo,  W.  &  W.  R.  Co.  v.  Beggs,  85  I'.l.  80. 
Reviewing  Union  Pac.  R.  Co.  v.  Nichols, 
8  Kan.  505. 

500.  Disease  or  ill  health  of  pas- 
seiiifcr.f  —  Invalids  as  well  as  persons  in 
robust  health  are  entitled  to  the  high- 
est degree  of  care  on  the  part  of  car- 
riers. A  passenger  who  receives  injury 
through  a  carrier's  negligence  may  re- 
cover for  all  the  ill  effects  which  natu- 
rally and  necessarily  follow  the  injuries  in 


•See  also  fl«/^,  20. 

fSee  also  ante,  1  lil,  14JS. 

Aggravation  of  injury  by  a  previous  disease  or 
feebleness,  dee  33  Am.  &  Enc.  R.  Cas.  530, 
abttr. 


the  condition  of  health  in  which  such  pas- 
senger was  at  thi;  time;  and  it  is  no  answer 
in  an  action  for  damages,  to  say  that  the 
injuries  would  not  have  occurred,  or  would 
not  have  been  so  great,  had  the  passenger 
been  in  good  health.  Owens  v.  Kansas  City, 
St.  J.  &*  C.  B.  R.  Co.,  33  Am.  &•  E/tg.  R.  Cas. 
524,  95  Afo.  169,  15  M'est.  Rep.  88,  8  S.  W. 
Rep.  350.— Approving  Allison  v.  Chicago 
&  N.  W.  R.  Co.,  42  Iowa  274.— Following 
Brown  v.  Hannibal  &  St.  J.  R.  Co.,  66  Mo. 
S^S.—Purcell  V.  St.  Paul  City  R.  Co.,  52  Am. 
&•  Eng.  R.  Cas.  611,  48  Minn.  134,  50  A'. 
W.  Rep.  1034,  \6  L.  R.  A.  203. 

A  company  is  liable  for  injuries  to  a  pas- 
senger who  at  the  time  is  afflicted  with  an 
incurable  disease,  which  would  have  caused 
death  in  course  of  time,  but  where  death  is 
hastened  by  the  injuries;  and  if  the  passen- 
ger dies  from  the  disease  it  will  not  be 
assumed,  as  a  matter  of  law,  that  the  in- 
juries did  not  hasten  death  by  impairing 
the  passenger's  strength  and  ability  to  resist 
disease.  Louisville  <S>»  A'^  R.  Co.  v.  Jones, 
34  Am.  &*  Eng.  R.  Cas.  417,  83  Ala.  376,  3 
So.  Rep.  902. 

A  diseased  passenger  suffering  with  con- 
sumption who  is  wrongfully  injured  in 
alighting  from  a  train  and  so  injured  that 
a  hemorrhage  results,  may  recover  damages 
from  he  railroad  company,  although  the 
latt  s  servants  may  not  have  had  reason 
to  apprehend  such  a  result.  Louisville,  N. 
A.&'C.  R.  Co.  V.  Wood,  11^  Ind.  544,  570, 
12  West.  Rep.  303,  16  A'.  E.  Rep.  197,  14  yV. 
E.  Rep.  572. 

The  fact  that  defendant's  servants  did  not 
know  the  delicate  state  of  health  of  the 
plaintiff  wife  at  the  time  of  the  alleged 
wrong  does  not  relieve  defendant  from  lia- 
bility for  tlie  actual  direct  consequences  of 
such  wrong.  Broivn  v.  Chicago,  AI.  &*  St. 
P.  R.  Co.,  3  Am.  &^  Eng.  R.  Cas.  444,  54 
Wis.  342,  II  A^.  W.  Rep.  356,  911,  41  Am. 
Rep.^i. — Approving  Stewart  v.  Ripon,  38 
Wis.  591  ;  Oliver  v.  Town  of  La  Valle,  36 
Wis   592. 

Where  one  had  been  injured  by  the  negli- 
gence of  the  employes  of  a  railroad  com- 
pany, and,  while  suffering  from  the  injury 
received  another,  by  an  accident  to  a  train 
upon  the  road  of  the  same  company — held, 
that  he  could  recover  for  the  latter  injury, 
although  a  person  well  and  sound  might 
have  suffered  no  ill  effects  tlierefrom.  Al- 
lison V.  Chicago  &•  N.  W.  R.  Co.,  4?  Iowa 
274. 
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3.  Evidence.* 
a.  Admissibility. 

561.  Geiierally.t— (i)  What  is  admis- 
sible.— In  an  action  for  negligence  against  a 
railroad  it  is  error  to  reject  any  evidence 
tending  to  prove  that  plaintiff,  although  in 
the  service  of  the  company,  was  by  the 
original  contract  a  daily  passenger  on  their 
road,  and  that  he  was  not  out  of  place  at  the 
time  of  the  injury,  O  Donnell  v.  Allejf:/uny 
A'.  Co.,  50  Pa.  S/.  490.— Followed  in  Cat- 
awissa  R.  Co,  v.  Armstrong,  49  Pa.  St,  186. 

Evidence  that  it  was  the  custom  and 
usage  of  defendant  to  carry  passengers  on 
its  freight  trains  was  admissible  as  tending 
to  show  that  the  relation  of  carrier  and  pas- 
senger existed.  McGee  v.  Missouri  Pac.  R. 
Co..  31  Am.  &*  Eng.  R.  Cas.  i,  92  Mo.  208, 
10  West.  Rep.  282,  4  5.  IV.  Rep.  739. 

In  an  action  for  injury  from  collision  evi- 
dence may  be  given  that  one  part  of  plain- 
tilf's  business  "was  dealing  in  land,  that  he 
had  a  quantity  of  land  on  hand,  and  to  show 
the  value  of  the  business  and  the  protits 
arising  therefrom."  Pennsylvania  R.  Co.  v. 
Dale,  76  Pa.  St.  47.— Following  Hanover 
R.  Co.  V.  Coyle,  55  Pa.  St.  396. 

Where  a  party  is  injured  in  alighting  from 
a  moving  train,  by  being  propelled  forward 
some  distance  along  the  station  platform 
and  coming  in  contact  with  a  truck,  evi- 
dence that  the  truck  was  not  in  its  usual 
place  is  admissible.  Chicago  &*  A.  R.  Co. 
v.  Fisher,  31  ///.  App.  36. 

In  an  action  for  carrying  a  passenger  be- 
yond her  place  of  destination,  there  being  evi- 
dence of  failure  tostopthe  train  at  the  place, 
that  she  was  landed  where  no  conveyance 
could  be  procured,  and  that  she  then  walked 
ill  the  night  a  distance  of  five  miles — she 
was  not  allowed  to  prove  further  that  the 
walk  occupied  three  hours  over  dusty  roads; 

*  Evidence  as  to  boarding  and  leaving  trains 
while  in  motion,  stt;  Evidknce,  3J$. 

Evidence  of  increased  precaution  after  acci- 
dent, see  EvinENCE.  84-88. 

Evidence  of  negligence  in  starting  train,  see 
Evidence,  05. 

Opinions  of  passengers  as  to  speed  of  train, 
sjc  Witnesses,  12J). 

t  Admissibility  of  evidence  as  to  similar  acci* 
dents  at  other  stations,  see  47  Am,  &  Eng,  R, 
Cas.  528,  abstr. 

Relevancy  of  cvidonce  that  conductor  sitting 
near  plaintiff  was  not  injured,  see  52  Am.  &  Enc. 
R  Cas.  623,  nfistr. 

Exhibiting  injur-^d  parts  at  trial,  see  33  Am.  & 
E.NG.  R.  Cas.  532,  abstr. 


that  in  crossing  a  creek  she  got  her  clothing 
and  feet  wet ;  that  she  was  chased  by  dogs, 
and  otherwise  frightened,  and  that  the 
weather  was  hot  and  sultry,  in  consequence 
of  which  she  became  and  remained  sick  for 
some  time.  Held,  that  the  evidence  was 
admissible.  Cincinnati,  H.  &*  I.  R.  Co.  v. 
Eaton,  18  Am.  &*  Eng.  R.  Cas.  254,  94  Ind. 
474,  48  Am.  Rep.  179.— Followed  in  Lake 
Erie  &  \V.  R.  Co.  v.  Close,  5  Ind.  App,  444, 

(2)  What  is  not. — Whether  a  company 
has  violated  a  lute  in  failing  to  retain  an 
old  depot  as  c  point  of  arrival  and  de- 
parture of  trains  cannot  be  raised  in  a  suit 
against  the  company  for  failing  to  carry  the 
purchaser  of  a  ticket  to  the  old  depot. 
Martindale  v.  Kansas  City,  St.  J.  &>  C.  B.  R. 
Co.,  60  Mo.  508, — Followed  in  Kinealy  v, 
St.  Louis,  K.  C.  &  N.  R.  Co.,  69  Mo.  658. 

Where  a  passenger  on  a  sleeping-car  is 
injured  by  the  falling  down  of  an  upper 
berth  upon  him  and  he  sues  the  railroad 
company  and  not  the  sleeping-car  company, 
being  entitled  only  to  compensatory  dam- 
ages, evidence  as  to  his  poverty,  or  as  to 
the  number  and  ages  of  his  children,  is 
irrelevant.  Pennsylvania  Co.  v.  Roy,  \  Am. 
&*  Eng.  R.    Cas.  225,   102  il.  S.  451. — Ap- 


Hannib.d  &  St.  J.  R. 
Distinguished  in 
Rauh,  49  Fed.  Rep. 


PLIED  IN  Day  harsh  v. 

Co.,    103     Mo.     570. 

Southern  Pac.  Co.  v. 

696,  7  U.  S.  App.  84,  I  C.  C.  A.  416. 

Plaintiff  was  passenger  on  an  excursion 
train  and  claimed  to  have  been  injured  by 
being  crowded  off,  the  negligence  charged 
being  a  failure  on  the  part  of  tne  compa- 
ny to  provide  sufficient  accommodations. 
J/eld,  that  proof  of  the  extent  which  the  ex- 
cursion had  been  advertised,  and  the  gen- 
eral understanding  in  the  neighborhood  as 
to  the  number  of  excursionists  expected, 
was  inadmissible,  in  the  absence  of  evi- 
dence to  show  that  the  company  knew  of 
the  extent  of  the  advertising,  or  of  such 
neighborhood  understanding.  Chicago  &^ 
A.  R.  Co.  v.  Jusher,  31  ///.  App.  36. 

562.  To  show  wilful  iiiiscoiidiiet. 

-S.  bought  a  ticket  on  the  V.  &  M.  R., 
between  A.  station  and  L.  station,  and  took 
passage  at  the  former  |)lace  for  the  latter. 
Tlie  train  failed  to  stop  at  L.  but  took  S. 
to  a  station  beyond  his  destination.  He 
sued  the  company  for  damages.  On  the 
trial  S.  testified  that  he  asked  the  conduc- 
tor in  charge  of  the  train  referred  to  if  he 
would  stop  for  him  to  get  off  at  his  gate,  it 
not  being  a  station,  and  that  the  conductor 
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replied,  "No,  sir!  I  won't  stop  for  you 
there,  or  anywhere  else."  This  testimony 
was  objected  to  as  incompetent.  Held,  that 
it  was  admissible  in  determining  the  ques- 
tion whether  tlie  train  was  run  by  L.  sta- 
tion wilfully  or  inadvertently.  I'icksburg 
&*  M.  K.  Co.  V.  ScanhiH,  63  Miss.  413. 

5<i3.  To  Hliow  c'oiiditiuii  of  track 
or  roadbed. — In  an  action  by  a  passen- 
ger for  a  personal  injury  caused  by  a  car 
being  thrown  off  the  track  in  consequence 
of  a  worn-out  rail,  evitlence  that  the  general 
condition  of  that  portion  of  the  road  which 
included  the  place  of  the  accident  had  long 
been  bad  and  that  the  rails  had  been  in  use 
a  great  many  years  is  admissible,  both  to 
show  the  defect  in  the  rail  and  that  the 
company  had  been  negligent  in  not  repair- 
ing. Vicksburg  &*  M.  K.  Co.  v.  Putnam.  27 
Aiti.&'  Ettg.  K.  Cas.  291,  118  U.  S.  545.  7 
Sup.  Ct.  Kep.  I.— Referred  to  in  Mc- 
Keigue  v.  Janesville,  68  Wis.  50,  31  N.  VV. 
Rep.  298. 

In  a  suit  for  damages  to  a  passenger 
caused  by  negligence  and  the  unsafe  condi- 
tion of  the  cars,  roadbed,  rails,  cross-ties, 
etc.,  it  is  not  error  to  allow  proof  as  to  the 
condition  of  the  track  for  a  short  distance 
on  cither  side  of  the  place  of  the  accident ; 
and  it  is  competent  to  show  that  the  sec- 
tion boss  permitted  part  of  his  road  to  be 
in  bad  condition,  in  determining  his  negli- 
gence and  want  of  skill.  Nashville,  C.  &* 
S/.  L.  R.  Co.  V.  Johnson,  15  Lea  (Tenn) 
677. 

In  an  action  for  death  alleged  to  have 
been  caused  by  the  derailment  of  a  freight 
train  by  reason  of  the  unsafe  condition  of 
the  track  and  cross-ties,  where  the  defend- 
j>Mt  has  sought  to  prove  the  condition  of  its 
road  not  only  at  the  place  of  injury  but 
also  along  the  entire  track  in  and  about 
such  place,  the  plaintiff  may  not  only  show 
the  defective  condition  of  the  road  at  the 
place  of  the  injury  but  likewise  for  several 
hundred  feet  on  each  side  of  it,  beginning 
at  the  point  of  derailment.  Ohio  Valley  K. 
Co.  V.  Watson,  {Ky.)  58  Am.  <&-»  Eng.  K.  Cas. 
418,  21  5.   W.Rep.  244. 

Where  a  passenger  sues  for  an  injury 
and  alleges  in  the  complaint  that  it  was 
caused  by  a  defective  track,  and  it  appears 
that  his  car  left  the  track  where  it  was  in 
good  condition,  but  ran  a  considerable  dis- 
tance before  it  turned  over,  which  pro- 
duced the  injury,  it  is  competent  to  show  a 
defect  in  the  track  anywhere,  if  it  con- 


tributed to  the  injury.  Union  Pac.  R.  Co, 
V.  Hand,  7  Kan.  380,  i  Am.  Ry.  Rep.  548. 

Where  it  was  in  evidence  that  the  cars  of 
defendant  ran  off  the  track  between  A.  and 
B.,  which  points  were  twenty-five  miles 
apart — held,  that  evidence  was  admissilile 
to  show  that  the  witness  had  passed  over 
the  same  road  two  days  before  the  plaintiff 
received  the  injury,  and  that  at  some  point 
on  the  road  witness  had  felt  a  severe  jar, 
and  that  on  the  day  the  cars  ran  off  witness 
was  in  the  cars  and  predicted  that  at  a  point 
ahead  the  passengers  would  feel  a  severe 
jar,  and  that  the  prediction  was  verified, 
although  the  point  at  which  the  jar  oc- 
curred WIS  not  shown  to  be  the  point  at 
which  the  cars  ran  off.  Hedges  v.  Wil- 
mington &*  W.  R.  Co.,  73  A'.  Car.  558. 

5U4.  To  show  absence  of  plaintiff's 
nef^ligeiice. — In  an  action  by  plaintiff  for 
personal  injuries  sustained  in  jumping  from 
defendant's  moving  passenger  train,  because 
of  the  improper  conduct  of  the  conductor, 
it  was  relevant  for  plaintiff  to  explain  to 
the  jury  the  reason  for  such  an  act  on  his 
part.  Spohn  v.  Missouri  J\tc.  R.  Co.,  loi 
Mo.  417,  14.9.  H'.AV/.SSo. 

Evidence  tending  to  show  that  passengers 
to  and  from  another  railroad  usually  passed 
over  certain  defective  steps  to  a  platform, 
was  admissible  to  show  that  plaintiff,  when 
injured,  was  not  endeavoring  to  enter  the 
cars  by  a  dangerous  and  unfrequented  place. 
MeDonald  v.  Chicago  &>  A'.  W.  R.  Co.,  29 
lo7i>a  170. 

At  the  trial  in  a  case  where  plaintiff  sued 
to  recover  for  injury  sustained  while  jump- 
ing oti  a  train  on  which  he  had  gotten  to 
get  some  change  that  was  coming  to  him 
from  the  contiuctor,  evidence  was  offerefl  to 
the  effect  that  the  conductor  told  plaintiff 
to  get  off  the  train,  after  returning  the 
money,  as  quickly  as  possible,  but  wiUioiit 
attempting  to  stop  the  train  ;  but  the  get- 
ting off  was  not  under  compulsion,  held, 
that  the  evidence  was  admissible,  both  as 
affecting  the  negligence  ol  the  conductr)r 
and  the  contributory  negligence  of  plaintiff. 
Pittsburgh,  C.  <S-  St.  L.  R.  Co.  v.  K rouse,  30 
Ohio  St.  222,  1 5  Am.  Ry.  Rep.  298. 

Five  empty  passenger  cars  were  standing 
upon  the  siding  opposite  a  station;  the  in- 
coming train  passed  by  the  station  on  the 
main  track  and,  after  reaching  the  switch, 
was  backed  down  upon  the  side-track  and 
coupled  to  the  stationary  cars.  After  the 
incoming  train   had   reached  the    station. 


CARRIAGE   OF   PASSENGERS,  565-507. 


537 


upon  which  from  a  hundred  to  a  hundred 
and  twenty-five  people  were  waiting  to  take 
the  train,  the  plaintiff  tried  to  get  into  one 
of  ths  stationary  cars,  upon  the  platform  of 
which  four  or  live  people  were  standing,  and 
was  injured.  Held,  in  an  action  to  recover 
damages  for  the  injuries,  that  evidence  that 
the  doors  of  the  stationary  cars  were  lociced 
was  competent,  as  the  locivcd  doors  may 
iiave  prevented  the  plaintiff  from  getting  on 
board  the  train  earlier,  and  the  crowd  of 
passengers  may  have  led  him  to  hurry  when 
he  did  try  to  get  in.  Dawson  v.  Boston  &* 
At.  R.  Co.,  156  Mixss.  127,  30  N.  E.  Rep. 
466. 

505.  Habits  and  coinpcteiicy  of 
conductor. — Where  a  passenger  sues  for 
an  injury  received  by  reason  oi  a  coal  train 
colliding  with  a  passenger  train  on  which 
he  is,  evidence  is  admissible  to  show  the 
character  of  the  conductor  in  charge  of  the 
coal  train.  Pennsylvania  R.  Co.  v.  Books,  57 
Pa.  St.  339.— Distinguished  in  Way  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  64  Iowa  48.  52 
Am.  Rep.  431. 

Proof  that  the  conductor  of  the  coal 
train  was  in  the  habit  of  being  intoxicated, 
raises  a  presumption  of  negligence.  Penn- 
svlvania  R.  Co.  v.  Books,  57  Pa.  St.  339.— 
Distinguished  in  Philadelphia  City  Pass. 
R.  Co.  V.  Henrice.  4  Am.  &  Eng.  R.  Cas.  544, 
92  Pa.  St.  431,  37  Am.  R  \>.  699.  Doubted 
IN  Williams  v.  Missouri  Pac.  R.  Co.,  109 
Mo.  475- 

500.  Usual  and  customary  occur- 
rences.—Where  a  passenger  sues  for  an 
injury  received,  as  he  claims,  by  reason  of 
the  cars  not  stopping  at  the  station  a  rea- 
sonable time  to  enable  him  to  get  off,  which 
is  denied  by  the  company,  it  is  proper  to  al- 
low evidence  of  what  was  the  usual  and  cus- 
tomary time  for  trains  to  stop  at  that  place. 
I'tiller  v.  Naiigatiick  R.  Co.,  21  Conn.  557. 

Plaintiff  sued  for  a  personal  injury  re- 
ceived in  attempting  to  get  on  a  train  which 
slowed  but  did  not  stop  at  the  station.  At 
the  trial  he  offered  to  prove  by  his  own  evi- 
dence that  before  the  time  of  the  accident 
he  had  got  on  and  off  cars  at  the  same 
place  when  they  did  not  slow  up  any  more 
than  at  the  time  of  the  accident ;  and  that 
he  had  knowledge  that  thoy  frequently  did 
not  stop,  but  merely  slowed  down,  as  they 
did  at  the  time  of  the  accident,  //eld,  that 
it  was  error  to  reject  the  evidence.  /'/u'llt/>s 
v.  Rensselaer  &'  S.  R.  Co.,  57  Barb.  (JV.  V.) 
644. 


Evidence  that  occasionally  a  passenger 
would  get  off  on  the  north  side  of  the  com- 
pany's trains,  cannot  affect  the  rights  and 
duties  of  the  passenger,  when  it  is  not  shown 
that  the  company  consented  to  or  had 
knowledge  of  such  practice ;  nor  is  such 
testimony  admissible.  Drake  v.  Pennsyl' 
vania  R.  Co.,  137  Pa.  St.  352,  20  Atl.  Rep. 
994. — Following  Pennsylvania  R.  Co.  v. 
Zebe,  33  Pa.  St.  318,  also  37  Pa.  St. 
420. 

507.  Res  gestse.— The  facts  that  a 
passenger  on  a  train  was  injured  in  an  at- 
tempt to  escape  from  an  expected  accident, 
and  that  those  who  remained  in  the  car  es- 
caped without  injury,  are  circumstances  to 
be  considered  by  the  jury  in  determining 
whether  the  injured  party  acted  as  a  man  of 
ordinary  prudence;  but  where  he  has  acted 
with  reasonable  prudence  upon  the  prob- 
abilities of  an  effort  to  escape,  it  cannot  be 
said  that  the  attempt  to  escape  constituted 
contributory  negligence,  nor  does  the  in- 
quiry depend  upon  the  result  of  the  attempt 
to  escape.  Mitchell  v.  Southern  Pac.  R.  Co., 
87  Cal.  62,  25  Pac.  Rep.  245. 

In  such  a  case  it  is  error  to  exclude  evi- 
dence of  the  actions  of  other  passengers  who 
remained  in  the  car,  and  as  to  whether  or 
not  any  of  them  were  injured.  Such  evi- 
dence is  competent,  as  a  part  of  the  res 
i^estce,  to  show  what  they  deemed  prudent 
conduct.  But  such  error  is  cured  by  the 
admission  of  undisputed  evidence  showing 
that  there  were  only  a  few  passengers  in  the 
car  besides  the  plaintiff,  and  that  they  all 
remained  in  their  seats  until  the  car  was 
overturned,  and  all  escaped  unhurt.  Mitchell 
V.  Southern  Pac.  R.  Co.,  87  Cal.  62,  25  Pac. 
Rep.  245.  Ttvoniley  v.  Central  Park,  N.  &* 
E.  R.  R.  Co.,  69  N.  V.  158,  18  Am.  Ry.  Rep. 

"3- 

Evidence  of  the  acts  of  passengers  and  of 
the  outcries  of  them  and  bystanders  was 
admissible  as  part  of  the  res  gcsta-  and  as 
showing  that  plaintiff  was  actuated  by  rea- 
sonable apprehension  in  jumping  from  the 
car.  Kleiber  v.  People's  A'.  Co.,  52  Ant.  &* 
Eng.  R.  Cas.  531,  107  Mo.  240,  17  S.  W. 
Rep.  946. 

Where  a  passenger  sues  for  damages  foi 
personal  injuries  caused  by  a  fall  whilst 
alighting  from  a  train,  a  declaration  made 
by  him  immediately  after  the  train  passed, 
while  he  lay  on  the  platform  where  he  fell,  is 
admissible  as  a  part  of  the  res  gesta. 
Pennsylvania  R.   Co.  v.  Lyons,  41  Am.  &* 
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E/ij[.K.  Cas.  154.  129  Pa.  St.  113,   18  Ail. 
Kep.  759. 

In  an  action  to  recover  for  injuries  al- 
leged to  have  been  occasioned  by  defective 
steps  in  the  end  of  a  platform,  beyond 
which  the  train  had  been  backed  during  a 
stop  for  supper,  and  which  the  plaintiff  was 
descending  to  enter  the  car,  evidence  that 
the  passenger-room  was  filled  with  tobacco 
smoke,  crowded  and  offensive,  was  admissi- 
ble as  a  part  of  the  transaction  and  as  tend- 
ing to  show  that  plaintiff  was  justified  in 
leaving  the  room  and  seeking  the  cars  be- 
fore the  train  had  returned  in  front  thereof. 
McDonald  v.  Chicago  &*  N.  JV.  K.  Co.,  29 
loTva  170. 

Where  a  passenger  sues  to  recover  for  in- 
juries received,  admissions  of  certain  em- 
ployes of  the  company,  made  long  after  the 
accident,  touching  defects  in  the  track 
tending  to  produce  the  injury,  and  as  to  the 
liability  of  the  company,  are  not  admissi- 
ble as  part  of  the  resgesia.  Mobile  &*  O.  R, 
Co.  V.  Klein,  43  ///.  Afifi.  63. 

r»08.  Books  of  rules— Diagrnins— 
Officers'  reports.— On  the  trial  of  an  ac- 
tion on  the  case  to  recover  damages  sus- 
tained by  a  passenger  through  the  alleged 
fault  of  the  servants  of  the  defendant  cor- 
poration, it  was  claimed  that  the  fault  con- 
sisted in  whole  or  in  part  of  the  violation 
of  the  established  rules  of  the  company. 
Held,  that  a  book  containing  the  rules  and 
regulations  of  the  company,  and  intended  for 
the  use  of  their  employes,  to  direct  them  in 
the  discharge  of  their  duties,  was  admissi- 
ble in  evidence.  Hohhs  v.  Eastern  R.  Co.,  66 
Me.  572,  19  Am.  Ry.  Rep.  210. 

A  passenger  sued  for  an  injury  received 
by  an  engine  on  a  side-track  running  into 
the  car  on  which  the  passenger  was.  The 
company  alleged  error  in  the  trial  court  in 
allowing  plaintiff  to  give  evidence  that  after 
tiie  injury  a  stop-block  was  placed  upon  the 
side-track  so  as  to  prevent  further  acci- 
dents. The  facts  were  that  a  map  had  been 
prepared  of  the  scene  of  the  accident,  and 
an  engineer,  who  was  called  as  a  witness, 
was  asked  if  the  map  was  correct,  where- 
upon he  replied  that  the  map  showed  the 
stop-block,  which  was  not  there  at  the  time 
of  the  accident;  but  before  the  map  was  put 
in  evidence,  by  direction  of  the  court  the 
representation  of  the  stop-block  was  or- 
dered stricken  off.  Held,  that  the  mere 
statement  of  the  engineer  as  to  its  appear- 
ance on  the  map  was  not  sufficient  to  sus- 


tain the  position  of  the  company.  Stouter 
V.  Manhattan  R.  Co.,  38  N.  Y.  S.  R.  162,  3 
Silv.  Slip.  Ct.  472. 

In  an  action  by  a  passenger  to  recover  for 
an  alleged  defect  in  the  track,  a  report  of 
the  superintendent  to  his  company  is  evi- 
dence to  sliow  the  bad  condition  of  the 
track.  Vicksbtirg  «3»  M.  R.  Co.  v.  Putnam, 
Tj  Am.  &•  Eng.  R.  Cas.  291,  118  U.  S.  545, 
7  Sup.  Ct.  Rep.  I. — Reviewed  and  distin- 
guished IN  Carroll  v.  East  Tenn.,  V.  &  G. 
R.  Co.,  41  Am.  &  Eng.  R.  Cas.  307,  82  Ga. 

452. 

500.  Immaterial  facts.— In  an  action 
for  a  personal  injury  received  in  alighting 
from  a  car,  the  mere  fact  that  the  platform 
where  plaintiff  alighted  was  higher  than 
that  at  another  station  of  the  road  was  im- 
material. Nichols  v.  Dubuque  &*  D.  R.  Co., 
27  Am.  6-  Eng.  R.  Cas.  183,  68  Iowa  732,  28 
N.  W.  Rep.  44. 

The  question  whether  a  cattle-guard  was 
properly  situated  and  constructed  is  imma- 
terial, where  the  defendant  is  chargeable 
with  negligence  on  the  facts  stated,  inde- 
pendently of  that  question.  Hartivig  v. 
Chicago  &*  N.  IV.  R.  Co.,  1  Am.  <S-  Eng.  R. 
Cas.  65.  49  H^is.  358,  5  N.  IV.  Rep.  865. 

On  the  trial  of  an  action  for  an  injury  to 
the  plaintiff  in  alighting  from  a  train,  the 
plaintiff,  on  cross-examination,  stated  that 
he  was  not  out  of  the  cars  between  two 
stations  named,  and  was  not  on  the  plat- 
form at  an  intermediate  station.  The  court 
refused  to  allow  a  witness  of  the  defendant 
to  testify  that  he  saw  plaintiff  get  off  the 
train  at  sucli  intermediate  station  on  the 
evening  he  was  injured  and  remain  off  until 
the  train  had  started,  and  then  run  along- 
side of  it  and  climb  on  while  it  was  in  mo- 
tion, //eld,  that  the  refused  testimony  was 
Inadmissible  as  primary  evidence,  as  it 
tended  to  raise  a  collateral  and  immaterial 
issue,  and  that  it  was  not  competent  as 
impeaching  testimony,  as  the  matter  sought 
to  be  contradicted  was  immaterial,  and 
drawn  out  by  the  defendant  on  cross-exam- 
ination. Lal'e  Erie  &•  IV.  R.  Co.  v.  Morain, 
140  ///.  1 17.  29  A'.  E.  Rep.  869 ;  affirming  36 
///.  App.  632. 

b.  Sufficiency. 

570.  Generally.— To  entitle  a  person 
injured  bv  an  accident  happening  to  a  train 
of  cars  on  which  he  is  a  passenger  to  re- 
cover damages  he  must  establish  affirma- 
tively (I)  that  he  was  guilty  of  no  negligence 
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which  contributed  to  the  injury,  and  (2)  that 
the  company  was  guilty  of  sucli  neghgence. 
The  negligence  of  the  defendant  is  the  gist 
of  the  action,  and  the  absence  of  negligence 
on  the  part  of  the  plaintiff  is  equally  im- 
portant. Dcyo  V.  Ne^u  York  C.  A'.  Co.,  34 
A'.  V.  9.— Following  Steves  v.  Oswego  & 
S.  R.  Co..  18  N.  Y.  422;  Wilds  v.  Hudson 
River  R.  Co.,  24  N.  Y.  430,  29  N.  Y.  315; 
Johnson  v.  Hudson  River  R.  Co.,  20  N.  Y. 
71  ;  Spencer  v.  Utica  &  S.  R.  Co.,  5  Barb. 
337. — Applied  in  Maverick  v.  Eighth  Ave. 
R.  Co.,  36  N.  Y.  378.  Followed  in  Fred- 
ericks V.  Northern  C.  R.  Co.,  157  Pa.  St. 
103.  Quoted  in  Griffith  v.  Utica  &  M.  R. 
Co.,  43  N.  Y.  S.  R.  835. 

That  a  rail  was  broken  before  a  passenger 
train  reached  it  cannot  be  sufficiently  shown 
by  evidence  that  another  train  passed  over 
the  road  a  short  time  before.  McPadden  v. 
New  York  C.  K.  Co.,^N.  Y.  478. 

Plaintiff,  a  female  passenger, testified  that 
she  was  injured  by  being  thrown  down  just 
as  she  had  placed  her  feet  on  the  car  plat- 
form, by  a  sudden  jolt  or  jar  in  the  move- 
ment of  the  train.  She  was  corroborated  as 
to  the  jolt  or  jar  by  four  other  witnesses. 
The  company  produced  five  witnesses  who 
testified  that  there  was  no  jolt  or  jar  of  the 
train,  but  only  a  slight  tremor  caused  by 
taking  off  the  air-brakes,  which  was  un- 
avoidable, besides  other  evidence  that  no 
motion  could  have  occurred  except  the 
sli|;ht  tremor.  Held,  that  the  evidence  was 
siilficient  to  justify  submitting  the  question 
of  negligence  to  the  jury,  and  it  was  not 
error  to  refuse  a  nonsuit.  Cook  v.  Long 
Inland  R.  Co.,  47  N.  Y  S.  A\  200;  affirmed 
ill  138  N.  Y.  642,  mem.,  53  N.  Y.  S.  A'.930.— 
Ki-.viKWiNG  Dillon  7>.  Manhattan  R.  Co.,  16 
N.  y.  S.  R.  767  ;  Bartholomew  v.  New  York 
C.  &  H.  R.  R.  Co.,  102  N.  Y.  717,  2  N.  Y. 
S.  R.  490. 

A  person  injured  while  in  an  express  car 
of  a  passenger  train  had,  up  to  si.x  weeks 
prior  to  the  accident  out  of  which  the  action 
arose,  been  an  express  messenger,  and  had 
run  on  the  same  train  with  the  conductor  of 
the  colliding  passenger  train,  but  had  left 
such  employment,  and  at  tiie  time  of  the  ac- 
cident was  engaged  in  other  business  not 
connected  with  the  railroad.  On  boarding 
the  train  he  went  into  the  passenger  car. 
He  had  funds  sufficient  to  pay  his  fare,  but 
the  conductor,  who,  there  was  evidence  to 
show,  was  aware  of  these  facts,  omitted, 
without  fault  of  the  party,  to  ask  him  for 


his  fare,  and  gave  as  a  reason  for  this 
omission  that  he  thought  the  party  was  in 
the  employ  of  the  express  company,  //eld, 
that  the  evidence  did  not  justify  a  con- 
clusion that  the  parly  was  attempting  to 
obtain  a  ride  without  paying  fare,  and  to 
this  end  was  practising  a  fraud  or  imposi- 
tion on  the  conductor  or  the  company  by 
passing  himself  off  as  an  express  messenger 
returning  to  his  "run."  /•'lori'du  Souther n 
R.  Co.  V.  //irst,  52  Am.  &>  Eng.  K.  Cas.  409, 
30  Fla.  I,  II  So.  Rep.  506. 

571.  To  prevent  disturbance  of 
verdict. — Although  it  may  be  conceded 
that  the  evidence  greatly  preponderates 
against  the  plaintiff  on  the  question  of  con- 
tributory negligence  in  alighting  from  a 
moving  train,  yet  if  there  is  also  substantial 
testimony  tending  to  show  that  the  defend- 
ant's train  did  not  halt  long  enough  to  en- 
able the  plaintiff  to  alight  with  safety,  a 
finding  for  the  plaintiff  ca.inot  be  disturbed 
on  account  of  such  preponderating  evi- 
dence, unless  there  is  a  strong  legitimate 
inference  of  prejudice  or  mistake  on  the 
part  of  the  jury.  Jackson  v.  St.  Lout's.  /.  M. 
&-  S.  R.  Co.,  29  Mo.  App.  495. — Followed 
IN  Duggan  V.  Wabash  Western  R.  Co.,  46 
Mo.  App.  266. 

Where  a  passenger  claims  that  he  was  in- 
jured by  the  sudden  starting  of  the  train 
when  he  was  about  to  alight,  if  there  is  evi- 
dence which  will  warrant  the  jury  in  find- 
ing a  want  of  proper  care,  a  judgment  for 
plaintiff  will  not  be  disturbed,  though  there 
is  a  conflict  of  evidence  as  to  whether  the 
train  could  be  started  suddenly  or  not, 
Atc/iison.  T.  <3-  .V.  F.  R.  Co.  v.  /-yier,  {Tex. 
Civ.  App.)  22  .S^   ir.  Rep.  6. 

Plaintiff  fell  while  alighting  from  the 
train  and  sustained  injuries,  to  recover  dam- 
ages for  which  he  brought  an  action  against 
the  company,  charging  them  with  negli- 
gence in  respect  to  the  lighting  of  the  sta- 
tion and  the  provision  of  safe  means  of 
transit  of  passengers  from  the  cars  to  the 
platform.  The  evidence  on  these  points 
being  contradictory,  and  the  jury  having 
found  for  defendant,  the  court  refused  to 
disturb  their  verdict.  Curtvin  v.  Windsor 
&*  A.  R.  Co.,  9  Nov.  Sc.  493. — Quoting 
Bridge  v.  Grand  Junction  R.  Co.,  3  M.  & 
W.  244. 

When  the  appellee  reached  the  car  plat- 
form the  train  was  moving,  and  he  was  told 
t'lat  it  would  not  stop  again  at  Longview, 
his  destination,  and  he  was  advised  to  get 
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ofT,  and  he  stepped  off  and  was  injured. 
The  testimony  was  conflicting  as  t'*  who  ad- 
vised him  to  get  off.  He  said  it  was  the 
brai<eman.  The  train  was  moving  at  about 
eight  miles  per  hour.  The  evidence  being 
conflicting,  the  court  cannot  say  that  tiie 
trial  court  erred  in  refusing  to  grant  a  new 
trial.  Texas  6-  P.  A\  Co.  v.  Bagwell,  3  Tex. 
Civ.  App.  256,  22  S.  IV.  Kep.  829. 

For  evidence  held  sutlicicnt  to  sustain  a 
verdict  of  damages  against  a  railway  com- 
pany for  failure  and  refusal  to  transport  a 
passenger  upon  application  and  tender  of 
charges,  see  Houston  &*  T.  C.  A*.  Co.  v.  Rand, 
( Tex.)  9  Am.  &*  Eng.  R.  Cas.  399. 

572.  To  mIiow  iioglif^ciico  on  part 
of  carrier,  g^eiiorally. — (i)  What  is  suf- 
ficient.— Carriers  being  held  to  extraordinary 
diligence  to  prevent  injuries  to  passengers, 
evidence  of  slight  neglect  is  sufficient  to  fix 
liability  for  an  injury.  Crawford  v.  Georgia 
R.  Co.,  62  Ga.  566. 

The  presumption  that  the  injury  was 
caused  by  the  negligence  of  the  carrier, 
which  is  raised  upon  proof  that  the  plaintiff 
was  injured  while  being  carried  as  a  passen- 
ger, is  itself  evidence  sufficient  to  sustain  a 
verdict  in  accordance  therewith,  and  is  a 
fact  which  the  jury  must  consider  in  deter- 
mining its  verdict,  and  which,  in  the  ab- 
sence of  any  other  evidence  in  reference  to 
the  negligence,  necessitates  a  verdict  in 
favor  of  the  plaintiff.  Bus/i  v.  Barnett,  96 
Cal.  202,  31  Pac.  Rip.  2. 

To  authorize  a  recovery  of  damages  for 
injuries  received  by  a  passenger  on  one  of 
its  trains,  there  must  be  reasonable  evidence 
of  negligence  on  the  part  of  the  defendant ; 
but  when  the  thing  causing  the  injury  is 
shown  to  be  under  the  control  of  the  de- 
fendant, and  the  accident  is  such  as,  in  the 
ordinary  course  of  business,  would  not 
happen  if  reasonable  care  was  used,  it 
affords,  in  the  absence  of  explanation  by 
the  defendant,  sufficient  evidence  that  the 
accident  arose  from  want  of  care  on  its 
part.  Breen  v.  New  York  C.  &^  //.  R.  R. 
Co.,  34  Aw.  &*  Eng.  R.  Cas.  523,  109  A'.  V. 
297,  16  N.  E.  Rep.  60,  14  JV.  V.  S.  R.  835 ; 
affirming  40  Hun  638,  ;«^;«.— FoiJ.owiNG 
Holbrook  v.  Utica  \  S.  R.  Co.,  12  N.  Y. 
236. 

(2) illustrations. — It   is  evidence  of 

negligence  that  the  train  was  run  over  a 
rail  known  to  have  been  defective  and  frac- 
tured. Pym  V.  Great  Northern  R.  Co.,  2  F. 
•J*/".  619. 


As  the  train  on  which  plaintiff  was  a  pas- 
senger was  pulled  into  the  depot,  the  engine 
was  cut  loose  from  tiie  cars,  and  plaintiff 
rose  to  his  feet  to  put  on  his  overcoat  in 
preparation  for  leaving  the  car.  The  cars 
ran  on  through  tlie  depot  and  struck  a 
"  bumper  "  with  great  force,  throwing  plain- 
tiff down  and  injuring  him.  Held,  suflicient 
evidence  of  negligence  to  warrant  a  verdict 
for  damages,  tfyide  v.  Northern  R.  Co.,  14 
Abb.  Pr.  N.  S.  (,N.  K)  213. 

Plaintiff  got  on  a  freight  train  which  only 
occasionally  carried  passengers,  paid  his 
fare,  and  was  carried  five  miles  beyond  his 
destination  and  put  off  at  another  station, 
from  which  he  was  compelled  to  walk  back. 
He  was  afflicted  with  rheumatism,  and  was 
exposed  to  inclement  weather  in  walking 
back.  Held,  on  demurrer  to  the  evidence, 
that  he  was  entitled  to  recover  damages. 
Mobile  &>  O.  R.  Co.  v.  A/eArthur.  43  Miss. 
180.— DiSTiNGUisHF.n  IN  Thompson  v.  New 
Orleans,  J.  &  G.  N.  R.  Co.,  50  Miss.  315. 

The  evidence  showed  that  the  accident 
was  caused  by  the  train  running  into  a 
freight  car  which  was  standing  on  the  track. 
It  appeared  that  the  freight  car  had  been 
left  on  a  siding  the  day  before  and  had 
been  blown  onto  the  main  track  by  a  strong 
wind.  There  was  no  evidence  that  the 
brakes  on  the  car  had  been  properly  set, 
and  there  was  a  conflict  of  evidence  as  to 
the  force  of  the  wind  and  whether  it  was 
strong  enough  to  have  blown  the  car  if  the 
brakes  had  been  properly  set.  Held,  suffi- 
cient evidence  of  negligence  on  the  part  of 
the  company  to  justify  a  submission  of  the 
case  to  the  jury.  Bowles  v.  Rome,  W.  &•  O. 
R.  Co.,  12  A',  y.  S.  R.  457.— Following 
Webster  ?'.  Rome,  VV.  &  O.  R.  Co.,  40  Hun 
(N.  Y. )  161. 

(3)  What  is  insufficient.  —  A  recovery 
against  a  company  for  negligent  injuries 
received  while  aligliting  from  a  train  can- 
not be  sustained  where  all  the  allegations 
of  th<  complaint  as  to  ownership  or  pos- 
session as  lessee  by  defendant  of  the  train 
and  tracks,  or  employment  by  it  of  those  in 
charge  thereof,  are  denied  in  the  answer,  and 
there  is  no  evidence  as  to  those  facts,  and 
it  is  uncontroverted  that  the  train,  at  the 
time  of  the  accident,  was  on  the  tracks  of 
another  company  which  ran  trains  between 
the  same  points  as  defendant.  Kiinzmann 
v.  New  VorA&'R.  B.  R.  Co.,  6  Misc.  (A'.  1'.) 
440,  27  A^.  Y.  Supp.  132,  58  A'.   Y.  S.  R.  584. 

Where  the  defendant's  evidence  estab- 
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lishes  tlie  fact  that  the  caboose  of  a  freight 
train  stopped  at  the  platform  and  remained 
a  length  of  time  ample  for  passengers  to  get 
off  and  on — which  defeats  his  (plaintiff's) 
right  to  recover — and  there  is  nothing  in 
plaintiff's  testimony  tending  to  contradict 
such  fact,  a  demurrer  to  plaintiff's  case 
slioiild  be  sustained.  Hays  v.  Wabash  R. 
Co.,  51  Mo.  A  pp.  438. 

A  passenger  was  left  at  a  station  where  it 
was  announced  that  the  train  would  stop  20 
minutes  for  supper.  There  was  a  conflict 
of  evidence  as  to  whether  the  train  did  stop 
20  minutes,  but  there  was  no  conflict  but 
that  full  and  fair  notice  was  given  by  the 
conductor  for  "all  aboard."  Held,  not  suf- 
ficient to  sustain  a  verdict  in  favor  of  the 
passenger.  Texas  Trunk  R.  Co,  v.  Mullins, 
(Te.x.  App)  18  S.  W.  Rep.  790. 

Plaintiff  entered  defendant's  passenger 
train  at  a  station  and  walked  down  the 
aisle  of  a  car,  carrying  a  satchel  in  her  hand 
and  looking  for  a  seat.  While  so  walking 
she  stumbled  over  two  satchels  in  the  aisle, 
and  fell  and  was  injured.  None  of  delend- 
ant's  employes  were  in  the  car  at  the  time. 
The  car  was  lighted  so  that  a  person  could, 
by  looking,  see  whether  there  were  any  ob- 
structions in  the  aisle.  Held,  that  evidence 
of  the  above  facts  did  not  tend  to  show  any 
negligence  on  the  part  of  defendant  or  its 
employes,  and  that  a  nonsuit  was  properly 
granted.  Stiiitson  v.  Milwaukee,  L.  S.  &• 
IV.  R.  Co.,  44  Am.  &>  Ettg.  R.  Cas.  381,  75 
Wis.  381,  44  A^.  W.  Rep.  748. 

573.  To  8I10W  wilful  negligence  or 
niiscomluct.*— Using  inferior  machinery, 
and  failing  to  use  reasonable  precautions  to 
provide  against  accidents,  might  authorize 
the  jury  to  find  against  the  company  as  for 
wilful  neglect.  Claxion  v.  Lexington  &•  B. 
S.  R.  Co.,  13  Bush  {Ky.)  636,  17  Am.  Ry. 
Rep.  12. 

Where  a  gateman,  in  refusing  to  accept  a 
return  coupon,  assigned  as  a  reason  for  so 
doing  that  the  date  looked  as  if  it  had  been 
rubbed  out  on  purpose,  and  then  referred 
the  passenger  to  the  ticket  receiver,  and  the 
plaintiff  returned,  saying  he  could  not  find 
the  receiver's  ofllice,  and  the  gateman  him- 
self had  time  before  the  departure  of  the 
train,  and  without  neglecting  his  other  du- 
ties, to  have  reported  the  case  to  the  re- 
ceiver, and  he  failed  or  refused  to  do  so — 
held,  that  these  facts  in  themselves  would 

*  See  also  ante,  502. 


not  warrant  the  jury  in  finding  that  the 
gateman  acted  with  a  wanton  or  reckless 
indifference  to  the  plaintiff's  rights;  that  in 
saying  that  the  date  looked  as  if  it  had  been 
rubbed  out  on  purpose,  such  language  might 
be  construed  as  an  insinuation,  at  least, 
that  the  date  had  been  rubbed  out  by  the 
plaintiff;  but  from  the  evidence  it  did  not 
seem  that  the  language  was  so  used,  nor 
that  it  was  understood  by  the  plaintiff  as 
being  used,  in  an  offensive  or  insulting 
manner;  and  that  it  was  the  duty  of  the 
gateman  to  stand  at  the  gate  until  the  de- 
parture of  the  train,  and  it  would  have  been 
a  breach  of  duty  to  have  left  the  gate  for 
this  or  any  like  purpose.  Northern  C.  R. 
Co.  V.  0' Conner,  52  Am.  &*  Eng.  R.  Cas.  176, 
76  Md.  207,  16  L.  R.  A.  449,  24  All.  Rep. 

449- 

Such  facts  would  not  warrant  the  jury  in 
allowing  not  only  such  damages  as  they 
may  find  to  have  been  the  direct  and  im- 
mediate consequences  of  the  defendant's 
refusal  to  admit  the  plaintiff  to  its  train, 
but,  in  addition  thereto,  such  other  damages 
as  they  may  believe  he  has  suffered  in  his 
person  and  feelings.  Northern  C.  R.  Co.  v. 
O' Conner,  52  Am.  &*  Eng.  R.  Cas.  176,  76 
Md.  207,  16  L.  R.  A.  449,  24  Atl.  Rep.  449. — 
Distinguishing  Philadelphia,  W.  &  B.  R. 
Co.  V.  Rice,  64  Md.  63. 

574.  To  show  negligence  in  man- 
agement of  train. — The  fact  that  a  car- 
riage door  is  improperly  fastened  is  evidence 
of  negligence,  even  when  the  train  was  not 
moving  at  the  time  when  the  accident  hap- 
pened. Richards  v.  Great  Eastern  R.  Co., 
28  Z.  T.  711. 

Suit  was  brought  to  recover  for  the  death 
of  a  passenger  who  was  killed  by  being 
thrown  from  the  car  platform  to  the  ground. 
The  proof  showed  that  through  the  negli- 
gence of  the  company's  servants  the  pas- 
senger was  induced  to  go  to  the  platform 
by  hearing  his  station  called  before  it  was 
reached,  and  upon  discovering  his  mistake 
the  train  suddenly  started  and  threw  him 
to  the  ground  before  he  could  return.  Held, 
the  jury  having  been  properly  instructed  as 
to  the  law,  both  as  to  the  care  the  company 
should  exercise  and  as  to  the  care  that  the 
passenger  should  exercise  to  avoid  injury  to 
himself,  that  there  was  evidence  to  support 
a  verdict  against  the  company.  Texas  &* 
P.  R.  Co.  v.  Evans,  2  Tex.  Unrep.  Cas.  318. 

In  a  suit  for  damages  caused  to  a  passen- 
ger from  personal  injuries  inflicted  by  the 
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.illegcd  negliRcnce  of  the  employes  on  a 
train,  it  was  shown  that  both  the  train  and 
road  belonged  to  the  company,  though  the 
road  had  not  been  formally  received  from 
the  contractors  who  constructed  it.  The 
engineer,  conductor,  and  employes  were, 
when  the  accident  occurred,  employed  and 
paid  by  the  company,  and  could  be  dis- 
charged on  complaint  of  the  contractor. 
//<•/(/.•  (i)  that  these  facts,  unexplained, 
would  make  the  company  liable  for  the 
negligence  of  the  engineer  and  its  other 
e.nployes  on  the  train;  (2)  that  if  tlie  train 
was  run  by  the  company  with  its  own  em- 
ployes for  the  purpose  of  transporting  con- 
struction material  for  the  contractors,  the 
company  would  be  responsible  to  any  one 
not  an  employe  for  injury  received  by  the 
negligence  of  those  operating  the  train, 
even  though  the  contractors  had  the  right 
to  determine  when,  where,  and  to  what  ex- 
tent supplies  should  be  transported,  and  to 
that  extent  had  the  control  of  the  com- 
pany's train  and  employes;  (3)  it  would 
seem  that,  even  if  the  employes  operating 
the  train,  who  were  employed  and  could  be 
discharged  by  the  company  alone,  were  yet 
operating  the  train  in  transporting  supplies 
according  to  the  directions  and  subject  to 
the  will  of  the  contractors,  they  would  still 
be  the  servants  of  the  company,  which 
would  be  responsible  in  damages  for  their 
negligence.  Ihirton  v.  Galveston,  H.  &*  S. 
A.  A\  Co.,  21  Am.  &>  Kng.  R.  Cis.  218.  61 
Ti'x.  526.— DiSAPPROVKD  IN  Powell  V.  Vir- 
ginia Constr.  Co.,  88  Tenn.  692,  13  S.  W. 
Rep.  691. 

57«».  To  show  knowltMlge  or  con- 
sent <»f  carrier. — In  an  action  for  injury 
to  a  passenger,  in  order  to  prove  negligence 
on  the  part  of  the  company  in  maintaining 
its  line  in  an  insecure  state,  whereby  a 
heavy  fall  of  rain  washed  away  an  embank- 
ment, it  must  be  shown  that  the  company 
knew,  or  ought  to  have  known,  that  its  line 
was  in  an  insecure  state,  and  in  the  absence 
of  testimony  to  that  effect  a  verdict  for  the 
plaintiff  is  against  the  weight  of  the  evi- 
dence. Withers  v.  North  Kent  K.  Co.,  27  L. 
J.  A>.  417;  nom.  Withersv.  Great  Northern 
R.  Co.,  \  F.&'F.  165. 

Where  a  passenger  sues  for  personal  in- 
juries while  alighting  from  a  train  at  nigiit, 
proof  that  the  grounds  were  so  poorly 
lighted  that  plaintiti  could  not  see  the 
ground  or  distinguish  objects  about  him, 
and   that   when    another   passenger,   just 


ahead  of  plaintiff,  asked  the  conductor 
whether  the  train  stopped  long  enough  for 
passengers  to  get  off,  he  replied  in  a  flippant 
manner  that  it  seemed  not,  is  sufficient  to 
justify  the  submission  of  tiie  case  to  the 
jury  on  the  questions  of  plaintiff's  danger 
and  whether  such  danger  was  known  to  the 
company's  employes.  Galveston,  H.  (S>»  S. 
A.K.  Co.  V.  'Ihornsberry,  (Tex.)  17  S.  li'. 
Rep.  521. 

A  passenger  was  riding  on  the  rear  plat- 
form of  a  caboose  at  night  when  approach- 
ing his  destination,  and  while  there  a 
conductor  took  his  ticket  but  said  nothing 
to  him.  Plaintiff  testified  that  some  one 
told  him  the  train  would  only  "  slow  up  "  at 
the  station,  and  he  would  have  to  jump  ofT; 
but  both  the  conductor  and  brakeman  testi- 
fied that  they  did  not  tell  him  so.  Plaintiff 
was  a  railroad  man  of  nine  years'  experi- 
ence, though  at  the  time  riding  as  a  passen- 
ger. The  train  did  check  its  speed,  and  the 
conductor  testified  that  it  would  have 
stopped  had  he  not  already  discovered  that 
plaintiff  had  jumped  off.  Held,  that  the 
evidence  failed  to  show  any  knowledge  or 
consent  to  his  jumping  off  on  the  part  of 
the  company,  but  did  show  contributory 
negligence  preventing  a  recovery  for  in- 
juries received  in  jumping  off.  Herman  v. 
Chicago,  M.  &•  St.  P.  R.  Co.,  79  lorca  161,  44 
N.  IV.  Ri'p.  298. 

570.  To  prove  or  disprove  contrib- 
utory iieKlljfence.— The  facts  that  a  pas- 
senger se.ited  himself  in  defendant's  car, 
paid  his  fare  to  tlie  conductor  when  re- 
quested, and  remained  seated  until  the 
train  left  the  track,  sufficiently  show  his 
freedom  from  contributory  neglifjence. 
Louisi>ille,  N.  A.  &*  C.  R.  Co.  v.  Miller,  (I mi.-) 
58  Am.  <S^  Eng.  R.  Cas.  304,  37  A'.  E.  Rep. 

343- 

Proof  that  a  plaintiff  was  standing  up  in 
a  caboose-car  which  was  provided  with 
seats  and  was  thrown  down  by  a  sudden 
jerk  or  start  of  the  train,  is  some  proof  of 
contributory  negligence,  and  the  case  should 
be  submitted  to  the  jury,  though  he  had 
left  his  seat  but  for  a  moment  to  pick  up  a 
bottle  of  medicine  for  a  disabled  passenger, 
whicn  had  dropped  to  the  floor.  Wallace 
V.  Western  N.  C.  R.  Co..  34  Am.  &*  Eng. 
R.  Cas.  553,  98  A'.  Car.  494.  2  Ant.  St.  Rep. 
346,  4  S.  E.  Rep.  503. 

Plaintiff's  evidence  was  to  the  effect  that 
he  was  jolted  off  a  train  on  which  he  was  a 
passenger    and  struck    a    moving    freight 
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train  and  was  injured.  All  the  other  evi- 
dence showed  that  he  was  injured  while 
attempting  to  wrongfully  mount  a  moving 
freight  train,  and  was  thereby  injured. 
Held,  that  he  was  not  entitled  to  recover. 
Missouri  Pac.  K.  Co.  v.  Texas  &•  P.  R.  Co., 
34  /'e<{.  A'i-/>.  92. 

577.  To  hIiuw  tlcf'ciidant  n  carrier 
of  imsseiiKiM'M. — In  an  action  for  personal 
injuries  to  a  passenger  he  offered  evidence 
to  show  that  the  company  was  duly  char- 
tered, organized,  and  had  constructed  its 
road,  which  was  then  in  operation;  that  he 
had  purchased  a  ticket  on  a  connecting 
road  to  a  point  on  defendant's  road,  which 
ticket  was  recognized  by  defendant's  con- 
ductor. //M,  that  the  evidence  was  enough 
to  submit  to  the  jury  that  defendant  was  a 
cor.mon  carrier.  Bi.vby  v.  Montpelier  &* 
St.  J.  R.  Co.,  49  Vt.  123,  17  Am.  Ky.  Rep. 
140. 

578. or  that  train  was  a  pas.seii- 

ger  train. — Where  the  liability  of  a  com- 
pany for  a  personal  injury  to  a  passenger 
depends  upon  whether  the  train  on  which 
he  rode  was  in  fact  a  passenger  train,  proof 
that  the  conductor  had  permitted  persons  to 
ride  on  two  or  three  former  occasions,  and 
had  collected  fare,  is  not  sufficient  to  estab- 
lish the  fact  that  it  was  a  passenger  train. 
The  evidence  sliould  show  tiiat  the  train 
carried  passengers  frequently  or  habitually. 
Lucas  V.  M ilivaukee  Qr^St.  P.  R.  Co.,  33  Wis, 
41. 

Where  the  liability  of  a  company  for  an 
injury  to  a  passenger  depends  upon  whether 
the  train  was  a  passenger  train  or  not,  evi- 
dence of  two  witnesses  that  they  had  a 
siiort  time  before  traveled  on  the  same 
train  and  paid  fare,  is  competent  evidence, 
i)iit  not  sufficient  to  establish  the  fact. 
I.ucas  V.  Milwaukee  &■*  Si.  P.  R.  Co.,  33 
//7.f.  41. 

570.  To  show  pliysical  pain  and 
mental  an^nisli. — Where  it  is  alleged 
that  by  reason  of  the  injuries  sustained 
plaintiff  has  become  permanently  disabled 
and  a  cripple  for  life,  and  will  never  recover 
from  the  effects  thereof,  and  that  he  was 
greatly  injured,  cut,  bruised,  and  wounded 
internally  and  externally  a'jout  his  hip  and 
spine,  and  is  wholly  unable  to  attend  to  the 
transaction  and  performance  of  his  usual 
and  necessary  business,  and  has  so  con- 
tinued from  the  time  of  the  accident  to  that 
of  the  suit,  the  law  infers  that  physical  pain 
and   mental    suffering  resulted  therefrom. 


Texas  iS-  P.  R.   Co.  v.  Curry,  21    Am.  &* 
Eui,r.  /^\  Cas.  448,  64  Tex.  85. 

580.  To  show  a  enstoin. — Where  a 
party  sues  for  an  injury  received  in  attempt- 
ing to  get  on  a  moving  train,  proof  that 
trains  usually  slowed  up  at  thai  f)lace  is  not 
sufficient  to  show  a  custom  on  the  part  of 
the  company  to  receive  passengers  on  mov- 
ing trains,  where  there  is  evidence  to  show 
that  the  trains  slowed  up  for  other  pur- 
poses and  where  there  is  nothing  to  show 
that  passengers  ever  gf)t  on  or  off  at  such 
times  by  invitation  or  direction  of  the  train 
employes.  Denver,  S.  P.  &^P.  R.  Co.  v.  Pick- 
ard,  18  Am.  &»  Eng.  R.  Cas.  284,  8  Colo. 
163,  6  Pac.  Rep.  149. 

c.  Presumptions;  Prima-facie  Evidence. 

581.  Generally.* — In  regard  to  all  the 
obligations  which  a  carrier  assumes  toward 
passengers,  including  the  making  and  main- 
taining of  a  suitable  track,  furnishing  com- 
fortable and  safe  cars,  and  running  them 
regularly  and  safely  ;  and  of  so  adjusting  its 
time-tables  that  trains  will  be  liable  to  pass 
each  other  without  injury,  and  furnishing 
safe  and  ready  passageways  to  and  from  its 
trains— the  law  presumes  that  they  will  be 
|)roperly  discharged ;  and  a  passenger  has  a 
right  to  presume  that  these  obligations 
will  be  discharged,  and  govern  his  action 
accordingly,  uidess  he  is  informed  or  noti- 
fied to  the  contrary.  Gonzales  v.  New  York 
&^  H.  R.  Co.,  39  Hoiv.  Pr.  (A'.  Y.\  407. 

Riding  in  a  passenger  car  raises  a  pre- 
sumption that  the  person  is  there  as  a  pas- 
senger by  invitation  or  permission.  Bryant 
v.  Chicago.  St.  P.,  M.  &<■  O.  R.  Co.,  58  Am.  &^ 
Eng.  R.  Cas.  1 5,  53  Fed.  Rep.  997,  4  C.  C.  A. 
146.  Gill ing ham  v.  Ohio  River  R.  Co.,  51 
Am.  &>  Eng.  R.  Cas.  222,  35  IV.  Va.  5S8, 
14  L.  R.  A.  798,  14  5.  E.  Rep.  243.  Creed  v. 
Pennsylvania  R.  Co.,  86  Pa.  St.  139.  Atchi- 
son, T.  &-  S.  F.  R.  Co.  V.  Headland,  i3  Colo. 
A77<  33  P^'C.  Rep.  185.     Pennsylvania  R.  Co. 

*  Presumption  of  knowledge  of  rules,  see 
ante,  (J7. 

Presumption  of  negligence  on  part  of  carrier, 
see  52  Am.  &  Eno.  R.  Cas.  249,  a/>str. 

Presumption  that  one  is  a  passenger,  see  ante, 
312. 

What  passenger  must  prove  to  raise  a  pre- 
sumption of  negligence,  see  note,  62  Am.  Dec 
6Si. 

Rule  as  to  what  constitutes  prima-facie  evi- 
dence of  negligence  in  actions  resting  on  con- 
tract, as  breach  of  contract  to  safely  carry  pas- 
senger, etc.,  see  note,  2  L.  R.  A.  821. 
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V.  /)'t)K^.f,  57  /'.I.  5/.  339.  Av/A'  V.  Douj,'- 
iass,  87  t<i/.  281,  25  /'<»c.  /'<■/.  417.  But 
compare  Siiyilirw  A'atc/ws,  A'.  A',  ir*  T.  A'. 
Co.,  44  //;w.  &^  ^'iig.  A'.  Cas.  278,  42  La,  Ann. 
302,  7  ^"t).  y»V/.  582. 

Where  u  party  is  injured  wiiile  on  a  train 
and  it  is  a  disputed  question  wlietlier  he  is 
ti  p:issei)gcr  or  an  employe  of  the  company, 
tlic  fact  that  lie  is  ridiny  on  an  employe's 
pass  raises  a  presumption  that  he  is  a  ser- 
vant of  the  company,  but  this  presumption 
may  be  rebutted.  P£Hn.<:ylVitnia  Ji,  Co.  v. 
Books,  57  /'(I.  .SV.  339. 

Where  one  has  been  carried  as  a  passen- 
ger for  n)any  hours,  and  the  conductor  has 
given  him  a  check,  which  is  found  upon  his 
person  after  he  is  killed  through  the  com- 
pany's negligence,  it  will  be  presumed  that 
lie  was  lawfully  on  the  train  ;  and  this  pre- 
sumption is  not  overcome  by  the  fact  that  a 
non-transferable  pass,  issued  to  another 
person,  is  found  on  his  body,  but  where 
tliere  is  no  evidence  that  he  had  procured  it 
fraudulently,  or  was  attempting  to  travel  on 
it.  Louisville,  N.  A.  &•  C.  K.  Co.  v.  T/tonip- 
son,  27  Am.  &*  Kni^.  A'.  Cas.  88,  107  ///</,  442, 
8  .V.  £.  Rep.  18,  '9  N.  E.  Kep.  357,  57  Am. 
I\ep.  120. 

The  presumption  is  that  a  stranger  rid- 
ing upon  a  freight  train  is  not  legally  a  pas- 
senger and  is  not  lawfully  upon  the  train  ; 
and  no  liability  for  negligence  can  be  im- 
posed upon  the  company  as  to  liiui,  unless 
the  special  circumstances  of  the  case  re- 
but this  presumption.  Eaton  v.  Delaware, 
L.  &-  IV.  R.  Co.,  57  A',  y.  382,  7  Am.  Ry. 
Rep.  67. — Api'MKU  in  Morris  7'.  Brown,  in 
N.  Y.  318,  18  N.  E.  Rep.  722,  19  N.  Y.  S.  R. 
355,  7  Am.  St.  Rep.  751.  Reviewed  in  At- 
cliison,  T.  &  S.  F.  R.  Co.  v.  Headland,  18 
Colo.  477 ;  Florida  Southern  R.  Co.  v.  Hirst, 
30  Fla.  I. 

Passenger  is  presumed  to  have  knowledge 
of  rules  posted  on  the  door  of  a  car.  Macon 
&•  IV.  R.  Co.  W.Johnson,  38  Ga.  409. 

Stopping  a  railway  train  at  an  unusual 
place  renders  the  company  presumptively 
in  the  wrong  to  that  extent,  and  the  burden 
of  explaining  the  neglect  is  cast  upon  it. 
Memphis  ^  C.  R.  Co.  v.  Whitfield,  44  Miss. 
466.— Reviewed  in  Dawson  v.  Louisville  & 
N.  R.  Co.,  (Ky.)  II  Am.  &  Eng.  R.  Cas.  134. 

Proof  that  a  train  always  stopped  at  a 
station  or  that  it  habitually  stopped  there 
when  it  was  the  destination  of  a  passenger 
on  board  sufficiently  proves  prima  facie  a 
regulation  requiring   it  to  do  so.    Sira  v. 


Wabash  R.  Co.,  58  Am.  d-'Enj,'.  R.  Cas.  538, 
II J  .\/o.  127,  21  S.  W.  Rip.  905. 

The  fact  that  a  passenger  was  carried  be- 
yond  her  destination  (hies  not,  of  itself,  es- 
tablish a  presumption  that  the  company  had 
failed  in  the  performance  of  its  duty ;  and 
the  burden  of  proof  is  upon  her  to  establish 
an  allegation  in  the  declaration  that  the 
train  did  not  stop  long  enough  to  enable 
her,  by  the  use  of  reasonable  diligence,  to 
leave  the  cars  in  safety.  Heaves  v.  PhiUi' 
delphia,  W.  &*  B.  R.  Co.,  76  Mil.  154,  34 
All.  Rep.  325. 

Where  that  which  causes  the  accident  is 
under  the  management  of  the  carrier,  and 
the  accident  such  as  would  not  ordinarily 
happen,  the  accident,  if  unexplained,  is 
reasonable  evidence  of  negligence ;  but 
where,  from  the  character  of  the  accident, 
it  appears  that  it  could  not  have  happened 
witliout  impn^pcr  exposure  on  the  part  of 
the  passenger,  it  does  not  raise  the  pre- 
sumption of  negligence.  Miller  v.  St.  Louis 
R.  Co.,  5  Mo.  A  pp.  471. 

582.  Mcro  proof  of  injury.*— Every 
one  that  undertakes  the  business  of  a  car- 
rier of  persons  is  bound  to  know  all  the 
hazards  to  which  it  is  exposed,  and  that  by 
the  exercise  of  reasonable  skill  and  proper 
care  the  traveler  can  be  carried  in  safety ; 
when,  therefore,  a  passenger  is  injured,  the 
presumption  is  that  it  has  been  occasioned 
by  negligence.  Saltonstalls.  Stockton,  Taney 
(l/.S.)  II  ;  affirmed  in  13  Pel.  (U.  S.)  181, 

Justice,  as  well  as  the  principles  of  evi- 
dence adopted  in  analogous  cases,  requires 
that  any  disaster  by  which  a  passenger  suf- 
fers should  be  prima  facie  evidence  of 
negligence  in  the  carrier,  and  should  make 
it  necessary  for  him,  in  order  to  exonerate 
himself  from  damages,  to  show  the  contrary. 
Saltonstall  v.  Stockton,  Taney  ( U.  S.)  1 1  ; 
affirmed  in  13  Pet.  {(/.  S.)  181. 

The  law  presumes,  in  the  absence  of  all 
explanation,  that  an  injury  suffered  at  the 
hands  of  a  carrier  was  the  result  of  the  car- 
rier's fault,  and  casts  on  him  the  burden  of 
overcoming  that  presumption,  or  of  show- 

*  When  mere  proof  of  an  accident  injuring  the 
plaintiff  will  raise  a  presumption  of  negligence 
on  the  part  of  the  company,  see  notes,  44  Am.  & 
Enc.  R.  Cas.  351;  30  /</.  621;  16  /</.  314:6  /J. 
418;  43  Am.  Dec.  363;  62  /d.  680;  43  Am.  Rei>. 
73.  See  also  47  Am.  &  Eng.  R.  Cas.  49a,  abslr.; 
58  III.  294,  abstr. 

Presumption  of  negligence  where  passenger  is 
injured  while  about  to  get  on  or  off  train,  see 
note,  IS  L.  R.  A.  38. 
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jn^  tliat  the  injury  could  not  have  been 
prevented  by  proper  care  and  diligence. 
Louisviile  &•  N.  A\  Co.  v.  Jones,  34  Am.  Sr* 
Eng.  A'.  Cas.  417,  83  A/a.  376.  3  So.  Rep. 
902.  — LlMlTKD  IN  Georgia  Pac.  H.  Co.  v. 
Love,  91  Ala.  432. — Laing  v.  Colder,  8  Pa. 
St.  479.— Distinguish KD  in  Hayman  v. 
Pennsylvania  R.  Co.,  34  Am.  &  Eng.  R. 
Cas.  478.  118  Pa.  St.  508.  10  Cent.  Rep.  835, 
1 1  All.  Rep.  81 5.  20  W.  N.  C.  466 ;  Herstine 
V.  U'hiKh  Valley  R.  Co..  151  Pa.  St.  244. 
Fof.LOWKD  IN  Longz/.  Pennsylvania  R.  Co., 
147  Pa.  St.  343. 

If  the  carrier  seeks  to  absolve  himself 
from  liability  by  showing  that  the  injury  re- 
sulted from  some  unavoidable  accident,  or 
from  some  cause  beyond  the  power  of 
human  care  or  foresight  to  prevent,  such 
defense  is  an  atTirmative  one  upon  his  part, 
which  he  is  required  to  establish  by  a  pre- 
ponderance of  evidence.  Bush  v.  Barnett, 
96  Cal.  202,  31  Pac.  Rep.  2, 

But  carelessness  or  negligence  which 
does  not  conduce  to  the  injury  will  not  sus- 
tain the  action  if  there  were  proper  careful- 
ness and  skill  at  that  point  of  the  road 
where  the  accident  happened.  Tennery  v. 
Pippiitger,  1  Pliila.  (Pa.)  543. 

The  mere  fact  that  a  passenger  was  in- 
jured does  not  raise  the  presumption  of 
negligence  so  as  to  shift  the  burden  of  proof 
on  the  defendant,  where  the  evidence  cleiirly 
shows  the  cause  of  the  accident.  Keller  v. 
Hc'stonville,  M.  &•  F.  Pass.  R.  Co.,  149  Pa. 
St.  65.  2^Atl.  Rep.  159,  I  Pa.  Dist.  197. 

But  mere  proof  of  an  accident,  which  is 
tlie  result  of  a  defective  track  or  apparatus, 
raises  a  presumption  of  negligence.  So 
where  it  appeared  that  an  accident  was  the 
result  of  a  misplaced  switch  or  a  spreading 
of  the  rails,  it  is  correct  to  charge  that  the 
fact  of  the  accident  occurring  is  "of  itself 
presumptive  evidence  of  negligence  on  the 
part  of  the  defendants."  Curtis  v.  Roch- 
ester &•  S.  R.  Co.,  \%  N.  Y.  534;  affirming 
20  Barb.  282. — Explaining  Holbrook  v. 
Utica  &  S.  R.  Co.,  12  N.  Y.  236.— Dis- 
approved IN  Central  Pass.  R.  Co.  v. 
Kuhn,  86  Ky.  578,  6  S.  W.  Rep.  441.  Re- 
viewed IN  Brehm  v.  Great  Western  R. 
Co.,  34  Barb.  (N.  Y.)  256;  Fredericks  v. 
Northern  C.   R.  Co.,  157  Pa.  St.  103. 

Upon  proof  of  an  injury  to  a  passenger, 
no  presumption  against  either  the  carrier  or 
pas.senger  arises.  It  is  incumbent  upon  the 
plaintiff  to  go  further  and  show  not  simply 
the  injury,  but  that  it  was  the  result  of 
a  D.  R.  D.— 35. 


some  negligence  of  the  carrier.  East  Tenn., 
V.  ^  G.  R.  Co.  V.  Mitchell,  1 1  Iliisk.  ( 7V««.) 
400.— yuoTED  IN  Louisville  «S  N.  R.  Co.  v. 
Manchester  Mills,  88  Tenn.  653,  14  S.  W. 
Rep.  314. 

While  the  mere  happening  of  the  accident 
to  a  passenger  train  does  not  necessarily 
make  out  a  prima-facie  case  of  negligence 
in  the  carrier,  it  is  nevertheless  evidence  10 
be  considered  by  the  court  or  jury  in  de- 
termining whether  or  not  negligence  ex- 
isted. In  many  instances  the  mishap  is  of 
such  a  nature  as  in  itself,  when  unexplained, 
affords  satisfactory  proof  of  the  fact.  We 
think  this  is  such  a  case.  Bonner  v.  Grum- 
bach,  2  Tex.  Civ.   App.  482,  21  5.   H'.  Rip. 

lOIO. 

a8ii.  Pruofofiiijiiry  wliilcoii  trniii, 
gcMiurully."' — If  a  passenger  be  injured  dur- 
ing the  progress  of  his  trip,  the  law  pre- 
sumes that  the  carrier  has  been  guilty  of 
negligence;  i.  e.,  when  the  plaintiff  proves 
that  he  took  passage  on  defendant's  train, 
paid  his  fare,  and  received  an  injury,  ho  has 
made  out  a  prima-facie  case,  and  the  bur- 
den of  proof  then  shifts  to  the  defendant  to 
explain  the  circumstances  of  the  injury. 
Carter  v.  Kansas  City  Cable  R.  Co. ,  42  Fed. 
Rep.  37.  Galena  &*  C.  U.  R.  Co.  v.  Yar- 
•wood,  17  ///.  509.  Zemp  v.  Wilmington  &* 
M.  R.  Co.,  9  Rich.  {So.  Car.)  84.— Quoting 
Hcgeman  v.  Western  R.  Corp.,  16  Barb.  (N. 
Y-)  353-  Reviewing  Kerwhaker  v.  Cleve- 
land, C.  &  C.  R.  Co.,  3  Liv.  Law  Mag.  341  ; 
Carpus  t/.  London  &  B.  R.  Co.,  3  Railw. 
Cas.  692;  Beers  v.  Housatonic  R.  Co.,  19 
Conn.  566;  Felder  v.  Louisviile,  C.  &  C.  R. 
Co.,  2  McMull.  (So.  Car.)  403;  Herring  v. 
Wilmington  &  R.  R.  Co.,  10  Ired.  (N.  Car.) 
402. — Distinguished  in  Worthingtcm  v. 
Central  Vt.  R.  Co.,  64  Vt.  107.  Quoted  in 
Joyner  v.  South  Carolina  R.  Co.,  29  Am.  & 
Eng.  R.  Cas.  258,  26  So.  Car.  49,  i  S.  E. 
Rep.  52.  Reviewed  in  Dunn  v.  Grand 
Trunk  R.  Co.,  58  Me.  187. 

When  a  passenger  on  a  train  is  injured 
owing  to  a  landslide,  a  presumption  of 
negligence  on  the  part  of  the  company  arises, 
and  the  burden  is  upon  it  to  show  that  the 
slide  was  the  result  of  causes  beyond  its 
control.     Gleeson  v.    Virginia  Midland  R. 

*  Presumption  of  negllRence  where  passenger 
is  injured  by  collision  of  carriage  with  other 
objects,  see  note,  15  L.  R.  A.  37. 

Various  illustrations  of  accidents  which  injure 
passengers  sufficient  to  support  a  presumption  of 
negligence,  see  note,  62  Am.  Dec.  682. 
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Co.,  47  Am.  6-  hnjr.  A'.  Ciis.  513,  140  i/.  S. 
435,  II  i'w/.  C/.  AV/.  859. 

If  n  passcngiT  seated  in  a  cur  is  injured  by 
a  collision,  or  by  a  defect  in  any  part  of  the 
machinery,  a prima/aiie  casc  of  neglifjence 
is  established,  and  the  onm  of  dis|)roving  it 
is  cast  upon  the  company.  Hut  where  a 
train  has  come  to  u  stop,  and  a  passenger, 
on  stepping  from  the  lowest  step  of  the 
platform  of  the  cars  to  the  ground,  fractnrcs 
her  knee-cap,  without  any  apparent  external 
cause,  no  presumption  of  negligence  is 
raised.  Delaware,  L.  Sf  W.  J\.  Co.  v.  A'<»- 
p/itj's,  1  /Iw.  &•  Ju/j;.  A'.  Cas.  52,  90  /'a.  S/. 
135.— Foi.LOWKO  IN  Philadelphia  &  R.  R. 
Co.  7'.  Anderson,  6  Am.  &  Eng.  R.  Cas.  407, 
94  Pa.  St.  351,  39  Am.  Rep.  7S7. 

An  accident  befalling  a  passenger  while 
on  board  a  train  and  in  the  course  of  his 
journey  raises  no  presumption  of  negligence 
on  the  part  of  the  company  unless  the  ac- 
cident is  connected  in  some  way  with  the 
means  of  transportation.  Hcrstinc  v.  Le- 
high Valley  K.  Co.,  151  Pa.  St.  244,  25  All. 
Rep.  104.— Distinguishing  Laingz/.  Colder, 
2,  Pa.  St.  479.  Reviewing  Spear  v.  Phila- 
delphia, W.  &  B.  R.  Co.,  1 19  Pa.  St.  61. 

The  mere  fact  that  the  aisle  of  a  passen- 
ger car  is  obstructed  by  the  personal  bagj^age 
of  some  passcnj-er,  over  which  another  pas- 
senger stumbles  and  is  injured,  does  not  of 
itself  raise  a  presumption  of  negligence  on 
the  part  of  the  company.  Stimson  v.  Mil- 
waukee, L.  S.  &>  \V.  R.  Co.,  44  Ant.  &>  lutj,'. 
R.  Gw.381.  75  "  ".  38".  44  A'.  W.  Re/>.  748. 
—  Distinguishing  Kirst  v.  Milwaukee,  L. 
S.  &  W.  R.  Co..  46  Wis.  489;  Muster  W.Chi- 
cago, M.  &  St.  P.  R.  Co.,  61  Wis.  325. 

584.  Proof  of  ii^nry  coiipliMl 
with  aliHciu'C  of  I'ontribiitory  iifj;- 
lijfPiK'c*.— An  injury  to  a  passenger  while 
on  a  train,  and  while  in  the  exercise  of  ordi- 
nary care  himself,  is  prima-facie  evidence 
of  tiie  liability  of  the  railroad  company. 
Ne-M  Jersey  R.  &>  T.  Co.  v.  Pollard,  22  Wall. 
(U.S.)  341.— Applied  in  Georgia  Pac.  R. 
Co.  V.  Love,  91  Ala.  432.  Reviewed  in 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Walton.  3  N. 
Mex.  ^ig.— George  v.  .9.'.  Louis,  I.  M.  &•  S. 
R.  Co.,  I  Am.  &*  F.ng.  A'.  Cas.  294,  34  ArJb. 
613.  Veomans  V.  Contra  Costa  S.  A'av.  Co., 
44  Cal.  71.  Guffey  v.  Hannibal  <S>»  St.  J.  R. 
Co.,  53  Mo.  App.  afti. 

But  this  legal  presumption  may  be  re- 
pelled by  proving  that  the  injury  resulted 
from  inevitable  accident,  or  that  it  was 
caused   by   something    against    which  no 


human  foresight  and  prudence  could  pro- 
vide. Sullivan  \.  Philadelphia  &»  R.R.  Co., 
30  Pa.  St.  234.  Meier  v.  Pennsylvania  R. 
Co.,  64  Pa.  St.  225,— Di.stinguishei)  in 
Hay  man  v.  Pennsylvania  R.  Co.,  34  Am.  & 
Eng.  R.  Cas.  478.  118  I'a.  St.  508,  10  Cent. 
Rep.  835,  II  Atl.  Rep.  815.  20  W.  N.  C.  466; 
Hawkins  v.  Front  St.  Cable  R.  Co..  3  Wash. 
592.  Quoted  in  Topeka  City  R.  Co.  v. 
Higgs,  34  Am.  &  Eng,  R.  Cas.  529,  38  Kan. 

375- 

The  prima-facie  liability  of  the  carrier, 
arising  from  the  mere  fact  of  the  accident, 
is  conditioned  upon  the  exercise  of  reason- 
able care  on  the  part  of  the  passenger. 
Tuley  V.  Chicago,  li.  &*  Q.  R.  Co.,  41  jUo. 
App.  432. 

Where  the  cause  of  the  accident  was  as 
well  known  to  plaintifl  as  to  the  company, 
the  presumption  of  negligence  arising  from 
the  mere  fact  that  one  is  injured  while  a 
passenger  in  the  care  of  a  carrier  company, 
has  no  application.  Pearn  v.  West  Jersey 
Ferry  Co.,  143  Pa.  St.  122.  22  ////.  Rep.  708. 
— D1.SIINGUISHING  Neslie  v.  Second  &  T. 
St.  Pass.  R.  Co.,  113  Pa.  St.  300, 

585.  ]*roof  of  injury  ocoiiNioiicd  in 
inaiuiKciuviit  of  train.— Where  a  pas- 
senger is  injured  during  the  time  when  he 
is  such,  and  therefore  under  the  protecti<m 
of  the  railroad  company,  and  the  injury  is 
inflicted  by  a  train  of  cars  running  on  its 
track  and  under  the  control  and  manage- 
ment of  its  servants,  the  company  ought  to 
be  required  to  show  that  it  used  on  the  occa- 
sion the  degree  of  care  which  the  law  imposes 
upon  it.  And  in  such  case  the  occurrence 
of  the  accident  is  primajacie  evidence  of 
negligence  on  the  part  of  the  company, 
throwing  upon  it  the  onus  of  rebutting  the 
presumption  by  proving  there  was  no  neg- 
ligence. Philadelphia,  W.  &*  />'.  R.  Co.  v. 
Anderson,  44  Am.  &^  Fng.  R.  Cas.  345.  72 
Md.  519,  20  Atl.  Rep.  2. 

Where  in  an  action  for  an  injury  received 
while  the  company  was  operating  its  train 
the  occurrence  of  the  injury  through  the 
mistake  of  the  carrier  is  shown,  a  presump- 
tion of  negligence  arises  against  the  latter 
which  casts  upon  it  the  burden  of  showing 
that  the  accident  happened  notwithstanding 
the  exercise  on  its  part  of  the  high  degree 
of  care  which  the  law  imposes  on  it.  Coudy 
V.  St.  Louis,  J.  M.  (S-  S.  R.  Co.,  27  Am.  &• 
Eng.  R.  Cas.  282,  85  Mo.  79.— Quoting 
Scott  V.  London  Dock  Co.,  10  Jur.  N.  S. 
1 107. 
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Under  the  provisions  of  section  3,  art.  i, 
cli.  73,  Nebraska  Comp.  St.,  it  is  only  neces- 
sary to  n  right  of  recovery  to  show  that  the 
person  injured  was  at  tiic  time  being  trans- 
ported as  a  passenger  over  the  defendant's 
line  of  railroad,  and  that  the  injury  resulted 
from  the  management  or  operation  of  said 
railroad.  A  presumption  thereupon  arises 
that  such  management  or  operation  was 
negligent,  and  it  can  be  met  only  by  show- 
ing that  the  injury  arose  from  the  criminal 
negligence  of  the  party  injured,  or  that  the 
injury  complained  of  wjis  the  result  of  the 
violation  of  some  express  rule  or  regulation 
of  said  company  actually  brought  to  the 
notice  of  the  party  injured.  Missouri  Pac, 
K.  Co.  v.  Jiaier,  yj  Neb.  235,  55  A'.  W.  Hep. 
913.  Union  Pac.  P.  Co.  v.  Porter,  58  Am. 
6m  Eng,  K.  Ciis.  289,  38  Neb.  226,  56  A'.  W. 
Rep.  808. 

Where  an  injury  is  chargeable  to  the 
mimner  of  coupling  a  car,  a  presumption  of 
negligence  on  the  part  of  the  company  does 
not  arise  if  the  accident  is  to  the  passenger 
and  not  to  the  car.  Herstine  v.  Lehigh 
Valley  R.  Co.,  151  Pa.  St,  244,  25  Atl.  Rep. 
104. 

580.  Proof  of  injury  nttributablo 
to  iiiHtriimeiittiIiti(>H  of  trniiHporta- 
tloii.'*' — If  one  is  injured  by  the  breaking 
down  or  upsetting  of  the  vehicle  used  in 
the  transportation,  or  by  the  colliding  of  one 
train  with  another,  or  by  the  train  running 
oil  the  track  from  some  defect  in  the  road- 
bed, in  these,  and  in  other  like  cases,  the 
evidentiary  facts  in  themselves  create  a  pre- 
sumption of  negligence  on  the  part  of  the 
carrier,  and  he  iiuist  show  that  the  accident 
happened  in  spite  of  the  exercise  by  him 
and  his  servants  of  the  greatest  degree  of 
care  and  diligence  practicable  under  the 
circumstances.  Baltimore  &>  O.  7\'.  Co.  v. 
State,  21  Am.  iS^  /uig.  R.  Cas.  202,  63  A/tl. 
135.  Mobile  (S^  O.  R.  Co.  v.  Thomas,  42  Ala. 
€72.  Pittsburg,  C.  (S-  St.  L.  R.  Co.  v. 
Thompson,  56  ///.  138,  3  Am.  Ry.  Rep.  454. 
— Foi.i.owKD  IN  North  Chicago  St.  R.  Co. 
V.  Cotton,  140  III.  486. — Central  Pass.  R.  Co. 
V.  Kuhn,  32  Am.  &'  Eng.  R.  Cas,  16,  86 
A>.  578,  6  S.  W.  Refi.  441.— Following 
Louisville  &  N.  R.  Co.  v.  Ritter,  85  Ky.368. 
Revikwinc.  Louisville  &  P.  R.  Co.  ta  Smith, 
^  Duv.  (Ky.)  ss6.—Paltimore  &•  O.  R.  Co.  v. 


•  Presumption  of  negligence  where  injuries 
result  from  defects  in  train,  see  note,  15  L.  R. 
A.  35. 


Wight  man,  29  Gratt.  ( Ta.)  431,  17  Am,  Ry. 
.AVyi.  351.  Paltimore  &»  O.  R.  Co.  v.  AW//, 
32  Gratf.  (Va.)  394. 

When  an  injury  occurs  to  a  passenger,  by 
reason  of  the  giving  way  of  a  briflge  under 
the  passing  train,  proof  of  the  casually  is 
prima-facie  evidence  of  negligence  in  the 
location  or  construction  of  the  bridge,  or  in 
both  its  location  and  constructif)n.  So, 
too,  where  the  subversion  of  the  bridge  ap- 
pears to  have  been  occasioned  by  an  un- 
usual flood  or  freshet.  Otherwise  where 
the  injury  occurs  from  causes  entirely 
foreign  to  the  apparatus  or  operations  of 
the  road.  Kansas  Pae.  R.  Co.  v.  Miller,  2 
Colo.  442,  20  Am.  Ry.  Rep.  245.— Arn.viNi; 
Brehni  v.  Great  Western  R.  Co.,  34  Harb. 
(N.  Y.)  256. 

Proof  that  the  injury  occurred  from  the 
breaking,  giving  way,  or  improper  working 
of  the  vehicle  or  any  of  the  machinery  or 
appliances  employed  in  carrying  the  passen- 
ger, makes  a. prima-facie  case  of  negligence 
on  the  part  of  the  carrier.  Wilson  v. 
Northern  Pac.  R.  Co.,  26  Minn.  278,  37  Am. 
Rep.  410,  3  A'.  W.  Rep.  333. 

VVhcre  a  car-wheel,  while  in  operation, 
breaks  and  thereby  a  passenger  is  injured, 
negligence  in  the  company  will  be  pre- 
sumed, but  this  may  be  rebutted.  Toledo, 
W.  &•  W.  R.  Co.  v.  Beggs,  85  ///,  80. 

The  fact  that  a  railway  track  has  given 
way  amounts  to  prima-facie  evirlence  of  its 
insufTiciency,  in  an  action  for  an  injury  to  a 
passenger  alleged  to  have  arisen  from  the 
improper  construction  of  the  railway;  this 
evidence  may  become  conclusive  from  the 
absence  of  any  proof  on  the  part  of  the  com- 
pany to  rebut  it.  Great  Western  R.  Co.  v. 
J'awcett,  I  Moore  P.  C.  C.  N.  S.  101,  9///r. 
A^.  S.  339,  II  W.  R.  444.  8/-.  T.  31.— Qukp- 
TiONF.D  IN  Czeck  V.  General  S.  Nav.  Co.,  L. 
R.  3  C.  P.  14,  17  L.  T.  246. 

While  in  many  cases  the  mere  fact  of  in- 
jury to  a  passenger  on  a  railway  car  raises 
the  presumption  of  a  want  of  care,  as  where 
the  injury  results  from  defective  track,  cars, 
machinery  or  motive-power,  yet  where  a 
passenger  in  a  railway  car  is  injured  by  the 
act  of  a  third  party  over  whom  the  com- 
pany has  no  control,  the  burden  of  proof  is 
upon  the  passenger  to  show  not  only  that 
he  was  not  guilty  of  contributory  negli- 
gence, but  that  the  company  was  guilty  of 
negligence,  and  that  thereby  the  injury  was 
caused.  Federal  St.  &>  P.  V.  R.  Co.  v.  Gib- 
son, 1 1  Am.  &*  Eng.  R.  Cas.  142,  96  Pa.  St. 
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83.— Followed  in  Hawkins  v.  Front  St. 
Cable  R.  Co.,  3  Wash.  592. 

The  legal  presumption  has  no  applica- 
tion in  a  case  in  which  the  injuries  com- 
plained of  were  received  by  a  passenger 
while  passing  in  the  course  of  his  journey 
lro:T>  the  station  to  a  ferry,  and  were  caused 
by  pushing  his  hand  through  the  glass  of  a 
swini.vdoor  at  the  entrance  to  the  ferry 
landing,  P'jch  door  being  no  part  of  the 
machi.'.ery  employed  for  the  carriage  of 
passengers,  and  being  constructed  in  the 
same  way  as  swinging-doors  to  be  met  with 
in  any  place  of  business.  Hayman  v.  Penn- 
sylvania R.  Co.,  34  Aw.  (S-  Jin^.  A'.  Cas.  478, 
118  Pa.  S/.  508,  \oCent.  Rep.  835,  11  Atl. 
Rep.  815,  20  W.  N.  C.  466.— Distinguish- 
ing Laing  v.  Colder,  8  Pa.  St.  479 ;  Meier 
V.  Pennsylvania  R.  Co.,  64  Pa.  St.  226; 
Philadelphia  &  R.  R.  Co.  v.  Anderson,  94 
Pa.  Si.  358. 

The  presumption  has  no  application  to  a 
case  where  a  passenger  is  injured  through 
being  struck  in  the  eye  by  a  piece  of  coal 
while  sitting  at  a  window  and  whilst  another 
train  is  passing  the  train  upon  which  he  is 
traveling— at  all  events,  when  the  employes 
of  both  trains  testify  that  they  knew  noth- 
ing of  the  accident.  Pennsylvania  R.  Co. 
v.  MacKinney,  37  Am.  Sf  Eng.  R,  Cas.  1 53, 
124  Pa.  S/.  462,  17  Atl.  Rep.  14.— Distin- 
guishing Christie  v.  Griggs,  2  Camp.  79; 
Stokes  z/.  Saltonstall,  13  Pet.  (U.  S.)  i8i; 
Ware  I/.  Gay,  ii  Pick.  (Mass.)  109;  Hipsley 
7'.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  27 
Ani.&  Eng.  R.  Cai.  287,  88  Mo.  348;  Feital 
7'.  Middlesex  R.  Co..  109  Mass.  398;  Edger- 
ton  V.  New  York  &  H.  R.  Co.,  39  N.  Y.  229; 
Sullivan  v.  Philadelphia  &  R.  R.  Co.,  30  Pa. 
St.  234;  Cleveland,  C,  C.  &  I.  R.  Co.  v. 
Walrath,  8  Am.  &  Eng.  R.  Cas.  371.  38  Ohio 
St.  461  ;  Pittsburgh  &  C.  R.  Co.  v.  Pillow, 
76  Pa.  St.  510;  Spear  7/.  Philadelphia,  V/. 
&  B.  R.  Co.,  119  Pa.  St.  61  ;  Memphis  &  O. 
R.  Packet  Co.  v.  McCool,  8  Am.  &  Eng.  R. 
Cas.  390,  83  Ind.  392  ;  Laing  v.  Colder,  8 
Pa.  St.  481 ;  Holbrook  v.  Utica  &  S.  R.  Co., 
12  N.  Y.  236;  Philadelphia  &  R.  R.  Co.  v. 
Anaerson,  94  Pa.  St.  351.— Applied  in 
Fredericks  v.  Northern  C.  R.  Co.,  1 57  Pa. 
St.  103.  Distinguished  in  Thomas  v. 
Philadelphia  &  R.  R.  Co..  148  Pa.  St.  180. 
Followed  in  Long  v.  Pennsylvania  R. 
Co.,  147  Pa.  St.  343- 

In  an  action  for  the  death  of  a  passenger 
upon  a  train,  it  appeared  that  the  af^cident 
was  the  result  of  a  rock  becoming  detached 


and  falling  upon  the  tram  while  passing  a 
point  where  a  hill  descended  precipitously 
to  the  track.  The  cut  for  '.he  railroad  ex- 
tended upward  thirty-three  feet,  and  above 
it  was  the  natural  hill.  The  rock  which 
fell  started  at  about  one  hundred  feet  from 
the  top  of  the  hill,  bounded  down  some 
forty  feet,  struck,  again  bounded  twenty 
or  thirty  feet,  making  four  bounds  before  it 
struck  the  train,  and  caused  the  death  of 
the  passenger.  Neld,  that  the  cause  of  the 
accident  was  not  connected  with  either  the 
means  and  appliances  of  transportation,  or 
the  construction  of  the  road,  and  that  there- 
fore no  presumption  of  negligence  arose 
against  the  company.  Fleming  v.  Pitts- 
burgh, C,  C.  &■'  St.  L.  R.  Co.,  158  Pa.  St. 
130,  27/?//.  AV/.  858.— Distinguishing  Sul- 
livan V.  Philadelphia  &  R.  R.  Co.,  30  Pa. 
St.  234 ;  Spear  v.  Philadelphia,  W.  &  B.  R. 
Co.,  119  Pa.  St.  68;  Glocson  v.  Virginia 
Midland  R.  Co.,  140  U.  S.  435.  Quoting 
Thomas  v.  Philadelphia  &  R.  R.  Co.,  148 
Pa.  St.  183. 

587.  Proof  of  dernllincnt.*— Where 
a  car  is  thrown  from  the  track,  whereby  a 
passenger  is  injured,  the  presumption  is 
that  the  accident  resulted  cither  from  the 
fact  that  the  track  was  out  of  order,  or  the 
train  badly  managed,  or  both,  and  the  onus 
is  on  the  company  to  show  it  w.'is  not  neg- 
ligent in  any  respect.  Peoria,  P.  &*  J.  R. 
Co.  v.  Reynolds,  88  ///.  418,  21  Am.  Ry.  Rep. 
324.  Chicago,  P.  &*  St.  L.  R.  Co.  v.  Lewis, 
48  ///.  App.  274.  Sarvyer  v.  Hannibal  &~  St. 
/.  R.  Co.,  37  Mo.  240. 

Where,  in  an  action  by  a  passenger  for 
damages  for  injuries  caused  by  the  derail- 
ment of  a  train,  the  evidence  shows  that 
the  plaintiff  was  injured  without  any  fault 
on  his  part,  a  prima-facie  case  is  made 
out  for  him,  and  the  onus  is  cast  upon  the 
defendant  of  relieving  itself  from  respon- 
sibility by  showing  that  the  injury  was  the 
result  of  an  accident  which  the  utmost  skill, 
foresight,  and  diligence  could  not  have  pre- 
vented. Hipsley  v.  Kansas  City,  St.  J.  &^  C. 
B.  R.  Co.,  vj  Am.  &^  Eng.  R.  Cas.  287,  88  Jtlo. 
348.— Reviewing  Lemon 7/.  Chanslor,68  Mo. 
341.— Distinguished  in  Pennsylvania  R. 
Co.  V.  MacKinney,  3/  Am.  &  Eng.  R.  Cas. 
153.  124  Pa.  St.  462. 

The  mere  fact  that  a  passenger  is  injured 


*  Derailment  of  cars  raises  a  presumption  of 
necligtrtce,  see  note,  47  Am.  &  Eng.  R.  Cas. 
499. 
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by  a  train  running  off  tlic  track  is  not  of  it- 
self presumptive  evidence  of  negligence  on 
tlic  part  of  the  compimy,  without  proof  of 
the  circumstances  under  whicii  tlie  accident 
occurred.  San  Antonio  &*  A.  P.  fi.  Co.  v. 
Jiobinson,  73  Tfx.  277,  1 1  S.  ]V.  Kep.  yrj. — 
yuoTiNO  Western  Transp.  Co.  v.  Downer, 
II  Wall.  (U.S.)  135. 

Tiie  happening  of  an  accident  to  a  pas- 
senger docs  not  make  a  prinia-Jacie  case  of 
negligence,  but  the  deraihnent  of  a  passen- 
ger car  is  evidence  of  negligence  in  the  com- 
pany, in  the  absence  of  explanation  show- 
ing that  the  accident  happened  without  the 
fault  of  the  railway  company ;  and  instruc- 
tions asking  a  finding  for  the  defendant 
upon  a  state  of  facts  which  ignore  the  ac- 
cident would  have  been  on  the  weight  of 
evidence  and  were  properly  refused.  For- 
dyce  V.  Withers,  i  Tex.  Civ.  App.  540,  20  S. 
\V.  Rep.  766. 

588.  Proof  of  injury  by  net  of  scr- 
vniitH. — Where  it  is  shown  that  a  j-assenger 
is  injured  through  the  act  of  the  carrier's 
servant,  a  presumption  of  the  servant's  neg- 
ligence attaches  and  casts  the  burden  of 
proving  due  care  on  the  carrier.  Memphis 
&•  O.  A\  Pixcket  Co.  v.  McCool,  8  Am.  <S- 
Eng.  R.  Cas.  390,  83  /mt.  392,  43  Am.  Rep. 
71.— Criticising  Federal  St.  &  P.  V.  Pass. 
R.  Co.  V.  Gibson,  96  Pa.  St.  83.  Quoting 
Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Willianr,. 
74  Ind.  462. 

Where  injury  is  sustained  by  any  one 
while  upon  a  railway  company's  train  as  a 
passenger,  it  is  treated  as  prima-facie  evi- 
dence of  negligence  on  tlie  part,  of  the  com- 
pany. This  rule  applies  not  only  to  defects 
in  machinery  but  also  to  the  acts  of  the  ser- 
vants engaged  in  operating  the  machinery. 
Kentucky  «&^  /.  lU  iil^e  Co.  v.  Qninkert,  2 
Ind.  App.  244,  28  A'.  E.  Rep.  338. 

When  a  passenger  upon  the  train  of  a 
company  is  injured  by  a  direct  act  of  one  of 
the  company's  servants  in  suddenly  opening 
a  closet  door,  the  statute  (Code,  j5  3033)  pre- 
sumes the  servant  was  negligent  in  perform- 
ing the  act,  unless  the  contrary  affirmatively 
appears;  but  the  presumption  may  be  re- 
butted bv  other  evidence.  Murphy  v.  At- 
lanta 6-  'W.  P.  R.  Co.,  89  Ga.  832,  15  S.  E. 
Rep.  774. 

580.  Prosninptlvc  proof  J  of  0011- 
trllmtory  iiO{;liK(->iicc. — For  a  passenger 
to  jump  upon  or  off  a  moving  train  is  prima- 
facie  negligence ;  if  injured  thereby,  it  is 
incumbent  on  him,  in  an  action  against  the 


railroad,  to  prove  a  reasonable  excuse  for 
the  act.  Shannon  v.  Hoston  &•  A.  R.  Co..  23 
Am.  (S-  Eng.  R.  Cas.  511,  78  Me.  52,  2  At/. 
Rep.  678. 

And  it  is  not  sufficient  to  rebut  the  pre- 
sumption that  the  trainmen  acquiesced  in 
the  action  of  the  passenger,  or  that  the 
company  violated  its  duty  or  contract  in  not 
stopping  the  train,  or  that  to  remain  on  the 
train  would  subject  the  passenger  to  trouble 
or  inconvenience  ;  but  to  excuse  siSch  an  act 
and  free  the  plaintiff  from  the  charge  of 
contributory  negligence  there  must  be  a  co- 
ercion of  circumstances  which  did  not  leave 
the  passenger  in  the  free  and  untranimeled 
possession  of  his  faculties  and  judgment. 
Solomon  v.  Manhattan  R.  Co.,  3  A'.  Y.  S.  R. 
636.— Quoting  Burrows  v.  Erie  R.  Co.,  63 
N.  Y.  556. 

No  legal  presumption  of  negligence  on 
the  part  of  the  passenger  arises  from  the 
fact  of  his  being  in  a  car  not  intended  for 
the  use  of  passengers  when  an  accident  hap- 
pens. Creed  v.  Pennsylvania  R.  Co.,  86  Pa. 
St.  139. 

590.  RcbnttiiiK  prosii  nipt  ion  of 
negligence— It  may  in  many  instances 
require  but  slight  evidence  to  rebut  the 
presumption  of  negligence  the  law  raises 
against  the  company  as  a  carrier  of  passen- 
gers, but  it  always  remains  till  removed  by 
i.'ie  proof,  which  may  be  that  ofT'.red  by 
cither  side.  Western  &•  A.  R.  Co.  v.  Abbott, 
74  (7rt.  8  5 1 .  See  al  so  Sullivan  v.  Philadelphia 
&•  R.  R.  Co..  30  Pa.  St.  234. 

A  loaded  freight  train  had  been  placed  by 
the  employes  of  a  company  on  a  side-track, 
with  the  brakes  set  tight  and  the  switch  set 
to  throw  the  cars  off  should  anything  hap- 
pen. A  boy  turned  the  switch  so  as  to  lot 
the  cars  onto  the  main  track  and  opened 
the  brakes,  thus  starting  the  cars,  which, 
reaching  the  main  track,  collided  with  an 
approaching  psisFenger  train  and  caused  the 
injury  complained  of.  Held,  that  the  pre- 
sumption of  negligence  whirh  arose  from 
the  fact  of  the  injury  was  rebutted  by  proof 
that  such  injury  was  the  result  of  the  wilful, 
criminal  trespass  of  a  stranger;  that  the 
highest  inquiry  that  could  legitimately  be 
conducted  by  the  jury  was  whether  or  not 
there  was  any  negligence  on  the  part  of  the 
defendant  in  the  precautions  taken  against 
such  an  accident,  ind  that  a  finding  in  favor 
of  the  company  was  conclusive  as  to  the 
question  of  its  negligence.  Fredericks  v. 
Northern  C.  R.  Co.,  58  Am.  &•  Eng.  R.  Cas. 
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9t,  157  Pa.  St.  103,  27  ,///.  AV/.  689.— Ap- 
plying Curtis  V.  Rochester  &  S.  R.  Co..  18 
N.  Y.  534;  Pennsylvania  R.  Co.  v.  Mac- 
Kinney.  37  Am.  &  Eni;.  R.  Cas.  153, 124  Pa. 
St.  462.  Quoting  Deyo  v.  New  V'ork  C. 
R.  Co.,  34N.  Y.  9. 

In  an  action  by  an  express  nussenfjer  for 
injuries  sustained  in  a  railroad  acci'':'nt, 
proof  that  the  engine  collided  witli  a  bull 
upon  the  track  near  a  bridye  ;  thai  the  ten- 
der brok*  loose  from  the  express  car.  which 
went  throujjh  the  brid<i;e ;  and  that  plaintiff 
was  injured  by  the  fall  of  the  car.  makes  a 
prima-facie  case  of  liability  on  the  part  of 
the  railway  company  that  is  not  overcome 
by  proof  that  the  animal  came  upon  the 
track  without  knowledge  of  the  company's 
employes;  to  rebut  the  presumption  of  neg- 
ligencc  it  should  be  further  shown  that  the 
company,  or  its  servants,  exercised  due  care 
to  keep  the  animal  off  the  track  and  to  pre- 
vent a  collision  with  it.  Fordyce  \.  Jackson, 
56  Ark.  594.  20  S.  IV.  Rep.  528,  597. 

The  presumption  of  contributory  negli- 
gence which  arises  upon  proof  that  a  pas- 
senger was  riding  in  a  dangerous  place,  f  s 
on  the  car  platform,  at  the  time  of  an  i  1- 
jury,  may  be  overcome  by  proof  that  the 
car  was  so  crowdf^d  that  he  could  not  go  in 
a  s.ifer  place ;  but  it  is  not  overcome  by 
showing  that  the  conductor  knew  he  was  in 
an  unsafe  place  and  did  not  take  steps  to 
remove  him,  where  the  rlanger  of  so  riding 
was  equally  apparent  to  both.  Ward  v. 
Central  Park,  X.  &^  E.  K.  K.  Co.,  Ii  Abb. 
Pr.  N.  S.  (N.  V.)  411.  42  //"w.  Pr.  {N.  Y.) 
289. — Applying  Clark  ?-.  Eighth  Ave.  R. 
Co.,  36  N.  Y.  135;  Sheridan  7/.  Brooklyn 
City  &  N.  R.  Co.,  36  N.  Y.  39. 

d.  Burden  of  Proof.* 

501.  On  plaiiitift',  ^feiiorally.— Iowa 

act  of  1876,  ch.  148,  §  2,  making  it  a  misde- 
meanor to  get  on  or  off  a  moving  train,  does 
not  forbid  the  act  when  done  by  the  con- 
.sent  of  the  conductor;  but  where  one  in- 
jured in  doing  so  sues  the  company  for 
damages,  the  burden  of  proof  is  on  him  to 
show  that  he  had  the  conductor's  assent. 
txdhen  V.  Central  Iinva  R.  Co.,  31  Am.  &^ 
Kng.  R.  Cas.  45,  74  Iowa  732,  34  A'.  W.  Rep. 
621. 

In  an  action  against  a  carrier  by  a  passen- 

*  Hurilen  of  proving  cnntribuiory  negligence 
of  passenger,  sec  ante,  301. 

Hiirden  of  proof  in  actions  for  negligently  in- 
juring passengers,  see  note,  62  Am.  Ukc.  679, 


ger,  where  the  plaintiff's  proof  shows  the 
act  of  God  as  a  possibly  sufficient  cause,  the 
proof  of  the  accifient  docs  not  throw  the 
burden  on  defendant.  O'/llesp/ev.  St.  Lout's, 
A".  C.  6-  A'.  R.  Co.,  6  Mo.  App.  554. 

When  a  person  enters  a  freight  train  for- 
bidden to  take  passengers,  though  habitu- 
ually  accustomed  to  do  so,  the  burden  nf 
proof  is  upon  him  to  show  the  custom  and 
justify  his  action.  Burke  v.  Missouri  Pac. 
R.  Co.,  51  Mo.  App.  491. 

The  burden  of  proving  ignorance  of  rules 
pasted  on  the  door  of  a  car  is  upon  him  who 
disclaims  knowledge.  Macon  &*  W.  R.  Co. 
V.  Johnson,  38  Ga,  409. 

Where  a  rule  exists  providing  that  freight 
and  passengers  will  be  carried  on  separate 
trains,  and  there  arc  no  cars  attached  to  the 
trains  except  freight  cars,  the  burden  of 
[)roving  the  consent  of  the  road  would  be 
cast  upon  the  parties  claiming  damages  for 
injury  to  one  taking  passage  on  such  freiglit 
train.  Houston  &*  T.  C.  R.  Co.  v.  Moore,  49 
Tex.  31.— RkvikwkI)  in  Florida  Southern 
R.  Co.  V.  Hirst,  30  Fla.  i. 

Where  a  passenger,  who  knows  of  a  rule 
requiring  him  to  ride  in  the  passenger  cars, 
rifles  in  an  express  car  or  other  place  on  the 
train  which  cannot  be  regarded  as  intended 
for  accommodation  o'  passengers,  but  nat- 
urally suggests  that  it  was  not  mtendcd  for 
them,  and  is  injured,  the  burden  is  upon 
him  to  prove  that  he  was  justified  in  riding 
in  such  prohibited  place.  Florida  Southern 
R.  Co.  v.  Hirst,  52  Am.  Sr^  Eng.  R.  Cas.  40'), 
30  Fla.  I,  II  So.  Rep.  506.— Rkvikwim; 
Houston  &  T.  C.  R.  Co.  ta  Moore,  49  Tex. 

3'- 

502.  To  show  iio(;1i{;(>ii<-e  on  part 
of  «lel'<MuIaiit. —  A  passenger  suing  for  an 
injury  while  on  a  train  has  the  bMrden  to 
prove  that  the  injury  was  tiie  result  of  the 
negligence  of  the  company.  Hollnook  v. 
Utica  &*  S.  R.  Co.,  12  N.  V.  236  ;  afirmivi^ 
16  Puirh.  113.— DisTiNC.iMSHK.l)  IN  IndiiiM- 
apolis  A  C.  R.  Co.  v.  Rutherford,  29  Ind.  82. 
FoLi,owi:n  in  Button  v.  Hudson  River  R. 
Co.,  18  N.  Y.  248;  Curran  ?'.  W'arren  C. 
&  M.  Co..  36  N.  Y.  153.  34  How.  Pr.  250. 
^Ihiik  V.  Manhattan  R.  Co..  15  Haly  ' '.'. 
]'.)  550,  10  A'.  )'.  Supp.  107,  32  A',  r.  .s.  R. 
51  ;  affirmed  in  134  A'.  Y.  589,  mew  .  45  X. 
Y.  S.  R.  934.  Williams  v.  Holland,  22 
Horn.  Pr.(A'.  Y.)  137. 

Where  a  |)a»s"rt!;er  claims  that  a  rail  was 
broken  befnri-  li.-  train  reached  it,  the  Itur- 
den  is  on  him  to  prove  it,     Mc/'adden  v^ 
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i'W-!:'  Vorl'  C.  /C.  Co.,  44  A^.  V.  478  ;  reversing 
i{7  liarb.  247. 

In  order  to  render  a  company  liable  for  a 
personal  injury  to  a  passenger,  caused  by 
his  alarm  and  apprehension  of  danger  lead- 
ing him  to  leave  a  place  of  safety  for  one  of 
peril,  it  Is  not  sufficient,  merely,  that  he  be- 
came alarmed  by  reason  of  appearances  pro- 
duced wholly  or  in  part  by  the  cunipuny, 
but  it  must  appcarthat  that  which  produced 
the  alarm,  and  through  it  the  injury,  was 
negligence  of  the  company  or  its  servants. 
The  burden  is  upon  the  plaintiff  to  prove 
this  negligence.  Chicago,  R.  I.  &*  P.  R. 
Co.  V.  Fclton,  33  Am.  iS>»  Eng.  R,  C<ts.  533, 
125  ///.  458,  15  II  a/.  R,-/>.  41,  17  A^.  J:.  Rep. 
765 ;  reiiersing  24  ///.  App.  376.  —  EX- 
PLAINED IN  St.  Louis  &  S.  F.  R.  Co.  v. 
Murray,  55  Ark.  248. 

Although  the  burfien  of  proof  is  on  the 
plaintiff  to  show  that  the  injury  was  occa- 
sioned by  the  negligence  of  the  defendant, 
yet  he  discharges  this  burden  and  makes 
out  a  prima-facie  case  by  showing  that  the 
accident  happened  through  the  failure  of 
some  of  the  means  used  i.y  the  carrier  in 
making  the  transit.  UaUimore  <S>»  O.  R.  Co, 
v.  State,  2!  Am.  «&*  Eng.  R.  Cas.  202,63  ^'^<'- 

I3S- 

In  an  action  to  recover  damages  for  per- 
sonal injuries,  plaintiff  alleged  that  he  was 
injured  by  a  severe  -hock  caused  by  defend- 
ant's employes  permitting  a  c;  r  which  they 
wtTc  coupling  to  strike  tlie  triiin  in  which 
he  was  seated  with  more  violence  than  was 
necessary  to  move  the  springs  and  ciTccttlie 
coupling.  Defendant  maintained  that  the 
Louplin-j  was  made  in  a  |)rop<;r  manner. 
//.'/(/,  that  the  burden  of  establishing  the 
nipjli^'pnce  of  ^ic  c.  nipany  was  on  the 
plaiutifT.  I/itsfnie  V.  i.f/u'g/t  Wii/iy  R.  Co., 
151  Pa.  St.  2 14,  25  ////.  Rep.  104. 

."1>;{.  To  disprove  coiitrihutory 
iM'yilfjoiUM".-  Tilt-  burdtn  rests  upon  one 
seeking  to  rixovcr  for  injuries  arising  from 
tlic  negligence  of  a  c.irrier  to  aver  and  prove 
his  own  freedom  from  cf)ntributory  negli- 
gence, lioiiie  V.  Dubuque  St.  R.  Co.,  53 
/iKi/a  278,  5  A'.  Jr.  Rep.  x-j-j.  —  Foi.i.owiNd 
Patterson  11.  Rurlington  &  M.  R.  Co.,  38 
Iowa  279;  Murphy  v.  Chicngo,  R.  I.  &  I'. 
R.  Co.,  45  lowT  fi6i. 

If  it  appear  thiit  a  passenger  was  riding  in 
a  place  of  hazard,  as  upon  the  car  platform, 
at  the  time  the  injuries  for  which  he  sues 
W're  received,  the  burdti  of  proof  is  cast 
upon  him  to  show  that  he  was  fiee  from 


negligence  himself.  Ward  v.  Central  Park, 
N.  &-  K.  R.  R.  Co.,  1 1  Alib.  Pr.  A'.  S.  (A'.  1'.) 
411,  42  IloiiK  Pr.  (A',  v.)  289.— Al'i'kDViNO 
Clark  V.  Eighth  Ave.  R.  Co.,  36  N.  Y.  135. 
Following  Solomon  t/.  Central  Park.  N.  & 
E.  R.  R.  Co.,  I  Sweeney  (N.  Y.)  298. 

5114.  Oil  (Ivli'iKlaiit  to  roliiit  prc- 
Miiniptioii  ot'iiet;li{;('iivo.'*' — The  burden 
of  proof  is  upon  a  company  to  remove  the 
presumption  of  negligence  which  arises 
from  the  happening  of  an  accident  which 
causes  injury  to  a  passenger.  Louisville,  A'. 
A.  &^  C.  R.  Co.  V.  Hendricks,  128  Ind.  462, 
28  A'.  E.  Rep.  58.— Ql'oriNC.  Louisville,  N. 
A.  &  C.  R.  Co.  IK  Jones,  108  Ind.  551. — 
Louisville,  N.  A.  &•  C.  R.  Co.  v.  Snyder,  yj 
Am.  &^  Eng.  R.  Cas.  137,  117  Ind.  435,  20 
A'.  E.  Rep.  284,  3  L.  R.  A.  434.  Carrico 
V.  West  Virginia  C.  <S-»  /'.  R.  Co.,  52  Am. 
&*  Eng.  R.  Cas.  393,  35  //'.  Va.  389.  14  .V. 
E.  Rep.  12.  Crine  v.  East  Tenn.,  V.  &* 
G.  R.  Co.,  84  6'(i.  651,  II  .v.  E.  Rep.  555. 

The  mere  fact  that  a  person  is  injured 
while  riding  in  a  railroad  car  does  not  im- 
pose upon  the  company  the  burden  of  dis- 
proving negligence.  But  the  presumption 
of  a  want  of  proper  care  on  the  part  of  the 
company  may  arise  from  circumstances  at- 
tending the  injury,  and  in  such  cases  the 
onus  is  upon  the  company  to  show  that  the 
injury  is  not  attributable  to  any  fault  on  its 
part.  Holhrook  v.  Utica  &*  S.  R.  Co.,  12  A'. 
)'.  236 ;  ajflrpning  16  Iiarl>.  113.  — DlsriN- 
r.uisHKn  IN  Pennsylvania  R.  Co.  7'.  Mac- 
Kinney,  37  An.  &  Eng.  K.  Cas.  153,  124  Pa. 
St.  462.  ExiM.AiNKi)  IN  Curtis?'.  Rochester 
&  S.  R.  Co.,  18  N.  Y.  534.  Fnl.LOWKI)  IN 
Sheldon  7'.  Hudson  River  R.  Co.,  14  N.  Y. 
218 ;  Breen  v.  New  York  C.  tt  H.  R.  R.  Co.. 
34  Am.  Si  Kiig.  R.  Cas.  523, 109  N.  Y.  297,  16 
N.  E.  Rep.  60.  14  N.  Y.  S.  R.  835.  Uiotki) 
IN  Yerkes  7'.  Keokuk  N.  L.  Packet  Co.,  7 
Mo.  .'\pp.  265;  Brelim  v.  Great  Western  R. 
Co.,  34  Barb.  (N.  Y.)  256.  Rkvii  win  in 
Pittsburg  &  C.  R.  Co.  v.  Andrews,  39  Md. 

329- 

Where  a  pas.senger  is  injured,  either  by 
anything  done  or  omitted  by  the  carrier,  its 
employes,  or  anything  connected  with  tiie 
appliances  of  transportation,  the  burden  of 
proof  is  upon  the  carrier  to  show  that  such 
injury  was  in  no  way  the  result  of  its  negli- 
gence;  but  to  throw  this  burden  upon  the 
carrier  it  must  first  he  shown  that  the  injury 
complained  of  resulted  from  the  breaking 
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of  machinery,  collision,  derailment  of  cars, 
or  something  improper  or  unsafe  in  the 
conduct  of  the  business  or  in  the  appliances 
of  transportation.  Thomns  v.  Fhiludclphia 
<S-  A".  K.  Co.,  148  Pa.  S/.  180,  ?.z  /'{/.  Rep. 
989.— AlM'i.iKi)  IN  Fredericks  v.  Northern 
C.  R.  Co..  157  Pa.  St.  103. 

Where  a  passenger  is  injured  through  im- 
perfect construction  of  a  coach,  the  burden 
is  upon  the  company  to  show  that  it  exer- 
cised the  proper  care  and  skill  in  its  manu- 
facture. Holt  on  V.  London  5-  S.  W.  A\  Co., 
\  dr-  E.  542. 

The  burden  of  proof  is  on  carrier  to  show 
that  one  riding  in  a  railroad  car,  who  paid 
his  fare  or  was  liab!'?  to  pay  it  when  de- 
manded, was  not  a  passenger  but  a  tres- 
passer. Pennsylvania  A'.  Co.  v.  Books,  57 
Pa.  St.  339. 

4.  Instruct ims ;  *     Questions  of  Law   and 

Fact. 

A95.  What  instriicticiis  are  proper, 
(generally.— (I)  General  rules.— \x.  is  not 
error  to  ciiarge  that  the  law  requires  a 
company  to  take  great  care  in  the  man- 
agement of  its  trains.  A  carrier  of  passen- 
gers by  rail  is  required  to  use  the  highest 
degree  of  care  for  their  safety.  Texas  C.  R. 
Co.  V.  Stuart,  i  Tex.  Civ.  App.  642.  20  S.  W. 
AV/.  962.— Followed  in  Texas  &  P,  R.  Co. 
V.  Davidson,  3  Tex.  Civ.  App.  542. 

Wheie  the  evidence  leaves  it  uncertain 
as  to  the'cause  of  a  wreck,  and  whether 
one  defect  or  the  combined  effect  of  sev- 
eral defects  caused  a  wreck,  it  is  proper 
to  give  to  the  jury  the  rules  by  which  ap- 
pellants' whole  duty  to  the  passengers  was 
measured,  in  order  that  they  mlgiit  deter- 
mine whether  or  not  there  had  been  neg- 
lect to  perform  it  in  any  particular. 
J'ordvce  V.  CItancey,  2   Tex.  Civ.  App,  24,  2 1 

5.  W.  Rep.  181. 

A  charge  instructing  the  jury  that  the 
duty  is  devolved  on  tiiem  to  determine 
whether  the  defendant  "  has  used  that  strict 
dilitjcnce  wiiich  tiie  law  requires  in  provid- 
ing for  the  safely  of  its  passengers,"  is  not 
objectionable  as  requiring  too  high  a  degree 
of  care  and  tliljgcnce.  Alabama  G.  S.  R. 
Co.  v.  ///■//,  93  Ala.  514.  9  So.  Rep.  722. 

On  the  trial  of  an  action  for  personal  in- 
juries to  the  plaintiff,  a  passenger,  caused 
by  one  of  defendant's  engines,  it  was  not 


*  Instructions   as  to  the  (hity  of  the  carrier, 
see  AiTEAt.  AND  Erkor.  40. 


error  for  the  court  to  give  in  charge  to  the 
jury  section  3033  of  the  Ga.  Code.  West- 
ern (S-  A.  R.  Co.  V.  Abbott,  74  Ga.  851. 

Although  it  may  not  be  directly  stated  in 
an  instruction  that  it  is  necessary  for  the 
jury  to  find  that  the  persons  in  charge  of  the 
train  at  the  time  the  injuries  were  received 
were  in  the  immediate  employ  of,  or  acting 
at  the  time  as  servants  of,  the  defendant, 
there  will  be  no  ground  for  objection  where 
it  can  fairly  be  inferred  from  the  instruction 
that  the  finding  of  that  fact  is  essential  to 
the  plaintiff's  case.  Caples  v.  Central  J'ac. 
R.  Co.,  6  Nev.  265, 

It  is  correct  to  charge  that  the  mere  fact 
that  plaintiif  sustained  an  injury  while  a 
passenger  dots  not  entitle  him  to  recover, 
ar.d  that  he  must  show  that  the  accident  w;is 
caused  by  a  lack  of  due  care  on  the  part  of 
the  defendant,  as  such  instruction  only 
states  the  rule  that  the  burde^i  of  proo^  to 
show  negligence  is  on  the  plaintifl.  Jiuch  v. 
Manhattan  R.  Co.,  32  JV.  V.  5.  A".  51,  10  A'. 
y\  Si/pp.  107. 

It  was  not  error  to  instruct  the  jury,  in  a 
suit  for  injury  received  while  attempting  to 
get  upon  a  train,  that  if  plaintiif  was  injured 
in  an  effort  to  cross  in  front  of  the  engine 
he  could  not  recover,  but  if  he  was  thrown 
down  by  the  sudden  starting  of  the  train 
while  he  was  in  the  act  of  getting  on,  then 
it  was  for  the  jury  to  determine  whetiicrthe 
company  was  negligent  or  not.  Jones  v. 
Brooklyn  B.  <S-  W.  E.  R.  Co.,  21  A'.  Y.  S. 
R.  169.  3  N.  v.  Supp.  253. 

(2)  Illustrations. — In  an  action  against  a 
person  who,  it  is  claimed,  was  operating  a 
railroad  as  a  common  carrier  of  passengers, 
an  instruction  that  "  if  the  jury  believe  from 
the  evidence  that  dcfendaiu  was  engaged  in 
the  business  of  transport  i^  passengers  for 
hire  upon  a  railroad  operated  by  him,  then 
the  law  denominates  him  aconiinnn  carrier  " 
— held,  correct.  *  Davis  v.  Button,  78  Cal. 
247,  20  Pac.  Rep.  545,  18  /\i(.  Rep.  133. 

In  an  action  for  injuries  receivc.i  while 
alighting  from  a  train,  there  was  a  conflict 
of  evidence  as  to  whether  the  injury  resulted 
from  suddenly  starting  the  cars  before  plain- 
tiff had  time  to  gel  off,  or  from  the  passm- 
ger'"?  negligence  in  jumping  while  the  train 
was  in  motion.  The  court  instructed  the 
jury  generally  as  to  the  duty  of  the  com- 
pany to  stop  its  trains  a  reasonable  time  to 
allow  passengers  to  get  off,  and  then  added 
that  if  the  negligence  of  plaintiff  "caused 
or  crtiitiibuted  to  the  injury  complained  of" 
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she  cannot  recover.  NM,  not  error  in  fail- 
ing to  state  that  to  defeat  a  recovery  plaintit! 
must  have  contributed  "proximately"  to 
the  injury.  Craven  v.  Central  J'ac.  R.  Co., 
72  Cal.  315.  13  Pac.  Rep.  878. 

Where  a  conductor  has  agreed  to  slacken 
a  train  so  that  a  passenger  can  get  ofT.  it 
was  not  error  for  the  court  to  ciiarge  that 
the  speed  of  the  train  should  be  so  checi<ed 
that  the  passenger  could  get  oil  safely, 
rather  than  that  if  the  train  slackened  so  that 
the  plaintiff  might  have  gotten  ofl  safely  he 
cannot  recover.  Western  R.  Co.  v.  Young, 
51  Ga.  489,  7  Am.  Ry.  Rep.  352. 

In  an  action  by  a  passenger  fur  a  personal 
injury,  two  coimts  of  the  declaration  charged 
liability  for  a  failure  to  make  up  the  train 
am!  sulFiciently  to  couple  its  cars,  while  the 
other  two  charged  the  negligence  to  be  the 
moving  the  engine  and  cars  attached  there- 
to wiiho  It  sufHciently  and  securely  coupling 
the  cars.  Held,  that  proof  of  either  ground 
was  sufficient  to  authorize  a  recovery,  and 
that  an  instruction  embracing  this  principle 
was  not  erroneous.  Hannibal  Sr*  St.  J.  R. 
Co.  V.  Martin,  in  ///.  219;  affirming  11 
///.  App.  386. 

A  female  passenger  sued  for  an  injury  re- 
ceived as  she  was  about  to  enter  defendant's 
cars,  and  it  appeared  that  she  was  so  injured 
as  to  cause  a  miscarriage  t'  „  same  night, 
which  resulted  in  a  permanent  aibnent. 
The  company  gave  evidence  in  defense  that 
plaintiff  went  out  too  soon,  on  a  cold 
stornjy  day.  which  tended  to  aggravate  her 
trouble.  The  court  charged  that  the  ques- 
tin.i  of  her  negligence  in  going  out  so  soon 
depended  upon  whether  she  felt  that  she 
was  fairly  urged  to  go  out  in  pursuit  of 
business,  and  felt  that  in  so  doing  she  was 
not  guilty  of  any  want  of  care  and  caution. 
II,-!, i,  ttiat  the  instruction  was  correct,  in 
siilmiitling  tlie  true  test  as  to  the  amount  of 
rare  plaintiff  must  exercise.  Hopew  Troy 
&^  /..  A',  to.,  40  Hun  (X.  V.)  438;  affirmed 
in  1 10  .\'.  v.  643,  mem.,  17  A',  /i".  Rep.  873. — 
FohLowiNC.  Saiiter  v.  New  York  C.  &  H. 
R.  R.  Co..  66  N.  Y.  52. 

In  an  action  for  personal  injuries  to  a  pas- 
senger, the  court  charged  the  jury  that  the 
burden  was  upon  the  plaintiff  to  show  the 
extent  of  his  injuries;  that  he  was  entitled 
to  recover  only  for  such  injuries  as  he  sus- 
tained from  the  accident,  and  that  he  was 
not  entitled  to  recover  for  any  disease  that 
proceeded  from  any  other  cause.  Held,  that 
the  jury  must  have  inferred  from  the  charge 


that  they  were  to  consider  the  whole  evi- 
dence, and  that  it  was  not  open  to  the  ob- 
jection that  it  led  the  jury  to  believe  that 
they  were  to  find  for  plaintiff  if  he  showed 
by  the  evidence  of  his  own  witnesses  Miat 
his  condition  was  the  result  of  injuries  re- 
ceived in  the  accident.  Gulf,  C.  &■*  S.  F.  R. 
Co.  v.  McMannezvitz,  34  .,•//;/.  &*  Er>'.  R. 
Cas.  428,  70  Tex.  73,  8  i".   //'.  Rep.  66. 

Where  the  question  was,  whether  the  de- 
fendant was  negligent  in  stopping  the  cab 
of  its  freight  train  near  to  a  dangerous  re- 
taining-wall  and  leaving  the  plaintiff,  who 
had  been  allowed  to  take  passage  on  the 
train,  without  a  light  and  without  notice  of 
the  dangerous  character  of  the  place  it  was 
proper  to  charge  the  jury  "  that  when  the 
defendant  brought  the  passenger  to  the 
place  where  the  train  was  going,  all  it  was 
bound  to  do  then  was  to  see  that  he  was 
afforded  reasonable  immunity  from  danger 
and  reasonable  pioteciion  in  getting  away 
from  the  point  where  he  had  been  landed." 
Central  R.  Cr*  Ji.  Co.  v.  Smith,  34  Ani.  &* 
Eng.  R.  Cas.  456,  80  Ga.  526,  5  S.  iC.  Rep. 
772. 

500.  Taikcn  In  coiiiieHioii  with 
other  histructloiis.— (r)  Generally.— An 
instruction  that  the  law  imposes  on  a  com- 
mon carrier  of  passengers  the  utmost  care 
in  carrying  them  safely  is  not  erroneous, 
where  an  instruction  is  also  given  that  the 
carrier  is  not  an  insurer  (jf  the  safety  of  pas- 
sengers, anil  that  negligence  on  the  part  of 
its  servants  must  be  shown.  Smith  v.  Chi- 
cago &*  A.  R.  Co.,  52  Am.  &*  Eng.  R.  Cas. 
483,  108  Mo.  243,  18  S.  W.  Rep.  971.  -Ex- 
iM.AiMNd  Dougherty  7'.  Missouri  R.  Co., 97 
Mo.  647. 

An  instruction  that  it  is  the  duty  of  com- 
panies to  exorcise  the  greatest  (■-'ition  and 
skill  in  the  management  of  their  uusiness  is 
only  applicable  where  the  relation  of  pas- 
senger and  carrier  exists;  yet  a  verdict  for 
the  plaintiff  will  not  be  set  aside  where 
such  an  instruction  was  given,  though  inap- 
plicable to  the  case,  where  in  i>ther  instruc- 
tions the  jur\-  were  distinctly  told  that  de- 
fendant was  only  liable  for  want  of  ordinary 
care.  Erick  v.  St.  Louis,  K.  C.  &^  A'.  R.  Co., 
8  Am.  &^  Eng.  R.  Cas.  280,  75  Mo.  595. 

An  instruction  which  iclls  the  jury  that  if 
a  brakcnian  told  the  plaintiff  a  falselmod  as 
to  where  the  train  was  at  the  time,  iirul  this 
(icceivcd  the  plaintiff  as  to  the  spied  of  the 
train,  it  might  excuse  the  rashness  of  plain- 
tiff in  jumping  off,  is  proper  where  the  qucs- 
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tion  of  the  brakenian's  authority  has  been 
fully  submitted  to  the  jury.  Gallcfway  v. 
Chiciigo,  a:  /.  (S-  /'.  a:  Co.,  58  ^/w.  <S-  /itt^. 
A'.  Cits.  245,  87  Iowa  458,  54  .V.  W.  Ncp.  447. 

A  judKiiiciit  for  an  injury  to  a  passenger 
will  not  be  reversed  because  of  an  instruc- 
tion asked  for  by  plaintiff,  to  the  effect  that 
carriers  must  furnish  "safe  and  sufficient 
nu'ans  of  transportation,"  where  the  general 
charge  informed  the  jury  that  carriers  are 
oidy  required  to  furnish  transportation  rea- 
sonably safe  and  sufficient.  Millwood  C.  &* 
C.  Co.  V.  Afaiti'sm,  (Pa.)  2  Atl.  Rep.  39. 

(2)  Illmtrations.~\x\  an  action  by  a  pas- 
senger for  a  personal  injury  received  while 
standing  on  the  stops  of  a  platform,  the  car 
being  overcrowded,  an  instruction  for  the 
plaintiff  stated,  in  general  terms,  the  duty  of 
ordinary  care  and  prudence  on  the  part  of 
the  passenger,  and  that  he  was  not  required 
by  law  to  exercise  extraordinary  or  the  high- 
est degree  of  care,  and  that  instruction  was 
f(jllowed  immediately  by  another,  in  which 
the  jury  were  told  that  by  ordinary  care,  the 
law  means  such  a  degree  of  care  under  the 
circumstances  and  in  the  situation  in  which 
the  plaintiff  was  placed,  as  an  ordinarily 
pruc  ent  man  would  exercise  under  like  cir- 
cumstances and  in  the  same  situation.  Held, 
that  the  first  instruction  was  not  obnoxious 
to  the  criticism  that  it  relieved  the  plaintiff 
of  the  aflditiotial  care  placed  upon  all  who 
take  extra-hazardous  positions,  and  relieved 
him  of  the  duty  of  exercising  care  propor- 
tioned to  the  apparent  danger  of  the  situa- 
tion. Chicago  &*  .1.  A'.  Co.  v.  Fisher,  141 
///.  614,  31  N.  K.  Kep.  406;  affirm inj;  38  ///. 

APP-  33. 

An  instruction  to  the  effect  that  if  the 
want  of  proper  care  or  skill  on  the  part  of 
the  conductor  caused  r.he  injury  the  defend- 
ant would  be  liable — hilil,  not  to  be  errone- 
ous, taken  in  connection  with  another  in- 
struction to  the  effect  that  if  tlie  iilainliff 
was  guilty  of  negligence  in  jumping  from 
the  car  she  could  not  recover.  Evaiisiiille 
&>  C.  R.  Co.\.  Duxciin,  28  liul  441. 

The  trial  conn  instnuned  the  jur\  that 
although  plaintiff  may  not  have  employed  a 
skilful  surgeon  to  attend  him,  still,  "  if  he 
did  exeicisf  ■^mi  h  care  and  attention  in  re- 
gard to  I113  case  as  a  prurient  mm  would 
under  his  particular  circumstances  and 
situation  have  'tone,"  they  should  fitul  for 
him.  In  other  instructions  the  ju  v  were 
told  in  dotail  what  facts  within  the  range  f)f 
the  evidence,  if  found,  would  constitute  con- 


tributory negligence  and  prevent  plaintiff's 
recovery.  Held,  that  the  instruction  quoted, 
though  general,  v/as  not  misleading,  and, 
taking  all  the  instructions  together,  the 
question  of  negligence  was  fairly  presented 
to  the  jury.  Klutts  v.  Si.  Louis,  I.  M.  ^ 
S.  R.  Co.,  1 1  Ant.  &*  t^itg.  R.  Cas.  639,  75 
Afo,  642. 

The  plaintiff  received  injuries  in  alighting 
from  the  defendant  company's  train.  Tlie 
court  instructed  the  jury  that,  if  the  train 
did  not  stop  long  enough  for  the  plaintiff  to 
get  off,  and  while  she  was  standing  on  the 
platform  defendant's  brakeman  pulled  her 
off,  whereby  she  was  injured,  she  can  re- 
cover. J/eld,  not  erroneous,  as  in  another 
paragraph  the  court  told  thejury  that  under 
such  a  state  of  facts  the  plaintilT  could  not 
recover  if  guilty  of  contributory  ncgligenc", 
Otce/ts  V.  k'attsas  City,  St.  J.  (S-  C.  li.  R.  Co., 
33  Am.  <S^  J''>i.if-  R-  Cas.  524,  95  Afo.  169,  15 
IVest.  Rep.  88,  8  ,V.  /('.  Rep.  350.— Nor 
KOixowiNG  Sullivan  ?'.  Hannibal  &  St.  J. 
R.  Co.,  88  Mo.  182. — FoLr.owEDiN  Dough- 
erty V.  Missouri  R.  Co.,  34  Am.  &  Eng.  K. 
Cas.  488.  97  Mo.  647,  15  West.  Rep.  235,  8  S. 
W.  Rep.  900;  see  on  rehearing,  37  Am.  & 
Kng.  K.  Cas.  206,  11  S.  W.  Kep.  251. 

An  instruciion  that  a  company  owes  a 
much  higher  degree  of  care  to  passengers 
than  it  does  to  the  pi.blic,  generally,  going 
upon  its  tracks  at  public  crossings,  taken  in 
connecik>n  with  the  other  instructionsgiven 
to  the  jury — held,  to  be  correct.  'J  11  ion 
Pac.  R.  Co.  V.  Sue,  25  Neb.  772,  41  .V.  IV. 
Rep.  801. 

In  an  action  by  a  passenger  to  recover 
damages  for  injuries  resulting  from  the  al- 
leged negligent  manner  of  coupling  cars,  the 
court  charged  :  "  It  is  necessary  that  cars  he 
coupled  together  by  the  backing  of  the  en- 
gine, but  in  doing  that  the  employes  of  the 
company  must  do  it  in  such  a  matiniM  as  not 
to  strike  the  car  with  such  force  as  to  injure 
passiMig.-rs  silting  therein.  If  they  did.  it 
would  be  bui  li  an  act  of  negligence  as  would 
entitle  the  plaintiff,  or  any  person,  to  re- 
cover who  suffered  injury  therefrom."  In 
otlu;r  parts  of  the  charge  the  court  re- 
|ieatedly  stated  that  plaintiff  could  not  re- 
cover unless  the  injury  was  iIk  resultof  tiie 
negligent  coiuluct  of  the  I'efendant.  Held, 
that  the  jury  could  not  have  understood  that 
the  fact  of  injury  was  the  test  of  plaintiff's 
right  to  recover.  .MiCloskey  v.  /ielis 
(itfi  R.  Co.,  156  Pa.  St.  354,  27  Atl.  Rep. 
246. 
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Plaintiff  received  injuries  in  tlie  liip  and 
knee.  Tlie  court  cliarged  tiic  jury  tliat  if 
the  plaintiff  had  been  previously  injured, 
and  at  the  time  his  itncc  was  so  far  re- 
covered that  with  ordinary  care  it  would 
have  gotten  well,  or  that  it  was  well,  and 
that  without  plaintiff's  fault  it  was  liurt  l)y 
tlic  negligence  of  the  defendant,  so  as  to 
render  it  stiff,  the  defendant  would  be  liable. 
Held,  that  this  instruction,  if  taken  in  con- 
nection with  an  instruction  already  given, 
that  if  plaintiff's  injuries  were  received 
prior  to  his  becoming  a  passenger  they 
must  find  for  defendant,  was  not  erroneous 
as  assuming  as  a  fact  that  the  plaintiff  had 
previously  been  injured  only  at  the  knee. 
East  Line  <&*  R.  R.  R.  Co.  v.  Rus/iin^',  34 
Am.  iS-  Etig.  R.  Cas.  367,  69  Tex.  306,  6  S. 
W.  Rep.  834. 

In  an  action  for  an  injury  alleged  to  have 
been  caused  by  a  rough  place  in  the  road- 
bed, tlie  court  instructed  the  jury  that  it 
was  the  duty  of  the  company  to  keep  its 
roadbed  in  such  repair,  and  its  cars  in  such 
condition,  as  to  transport  its  passengers 
safely  ;  and  if  it  failed  to  do  so  it  was  liable. 
Held,  erroneous,  as  making  the  company  an 
insurer  of  the  safety  of  its  passengers;  yet 
the  error  was  cured  bj  the  further  instruc- 
tion that  plaintiff  could  not  recover  unless 
lie  showed  by  a  preponderance  of  evidence 
tiiat  the  company  had  negligently  suffered 
its  roadlitd  to  be  so  out  of  repair  as  to 
cause  the  injury.  Gulf,  C.  &*  S.  F.  R.  Co. 
V.  Killcbre-iV,  ( Tex.  Civ.  App.)  20  5.  IV.  Rep. 
\ooy,  rf.'ersiitg  20  S.  IV.  Rep.  i!>2.— Appro v- 
i\(i  Galveston,  H.  &  S.  A.  R.  Co.  v.  Dela- 
li.mty,  53  Tex.  215. 

5»7.  What  iiiHtriictioiiH  are  Im- 
proper, ifC'iierally.— It  is  error  to  submit 
a  case  to  a  jury  upon  the  theory  that  the 
virtue  or  etliciency  of  a  rule  prohibiting 
passengers  from  riding  in  express  cars  is 
entirely  dependent  upon  the  fidelity  of  the 
conductor  or  other  agent  charged  with  its 
eiiforrenient.  I'lorida  Southern  R.  Co.  v. 
J//rsl.  52  Aw.  &-  Eng^.  R.  Cas.  409,  30  Ela. 
1,11  So.  Rfp.  506. 

In  an  action  for  personal  injuries  received 
while  aligiiting  from  a  moving  train,  the 
court  should  explain  to  the  jury  what  con- 
stitutes contributory  negligence,  and  then 
instruct  them  that  if  they  find  such  facts 
plaintiff  could  not  recover.  It  is  not 
enough  to  siiy  generally  that  a  plaintiff  can- 
not recover  if  he  is  j;uilty  of  contributory 
negligence.     A'«i'  )'ork,  /..  E.  &*  //'.  R.  Co. 


V.  Enc/us,  39  .,•////.  &^  Enj^.  R.  Cas.  444,  127 
Pa.  St.  316,  17  .///.  Rtp.  991, 

In  a  suit  for  damages  sustained  in  stepping 
off  a  car,  the  plaintiff  then  suffering  from  a 
prior  injury,  an  instruction  to  find  for  the 
plaintiff  if  the  jury  tintl  lliat  the  conduct<ir 
refused  to  stop  the  car  wliere  asked  and 
that  the  plaintiff  carefully  and  without  neg- 
ligence ste|)ped  off,  is  erroneous,  because 
the  plaintiff's  condition  at  the  time  is  ig- 
nored, and  the  contributory  negligence  is 
left  to  the  jury  to  find  as  a  matter  of  fact, 
without  any  explanation  of  what  would,  on 
the  evidence,  constitute  such  contributory 
negligen."c.  And  an  instruction  to  the  jury 
that  if  <5f''sl  d  the  car  was  moving  faster 
than  usual  wnen  the  plaintiff  got  off,  and 
that  plaintiff  knew  the  risk  and  danger, 
and  was  not  influenced  by  the  remark  of 
the  conductor  to  jump,  this  was  evidence  of 
a  want  of  care,  was  objectionable,  in  noi 
referring  to  plaintiff's  wound,  and  in  imt 
directing  the  attention  of  the  jury  to  facts 
which,  if  satisfactorily  proved,  would,  in  the 
estimation  of  the  court,  constitute  negli- 
gence;  but  it  simply  declares  certain  facts 
evidence  of  negligence,  when  the  facts  did 
not  of  themselves  constitute  negligence. 
Uyatt  V.  Citizens'  R.  Co.,  62  Afo.  408. 

A  charge  tliat  as  soon  as  "  the  deceased 
alighted  in  safety  from  the  car  in  which  he 
and  his  wife  (the  plaintiff)  were  carried, 
then  the  relation  ceased,  and  from  that  time 
the  defendants  owed  them  no  duty  as  pas- 
sengers," is  too  strong  and  unqualified  in 
its  character.  Ormond  v.  Hayes,  60  Tex. 
180. 

An  instruction  declaring  an  attempt  to 
,n;ct  on  a  slowly  moving  train  negligence /^-r 
ji',  is  not  cured  by  one  that  the  jury  should 
(ind  for  the  plaintiff  unless  the  accident  was 
caused  by  his  fault  or  n  'gligcnce.  I'ulks  v. 
St.  Louis  &>  S.  F.  R.  Co.,  52  Am.  <5-  Eng. 
R.  Cas.  280,  III  J/o.  335,  19  .S'.  ir.  Rep. 
818. 

In  an  action  for  injuries  received  in  a  col- 
lision, the  court  gave  tlie  jury  certain  rules 
as  to  the  measure  of  damages,  and  then 
added:  "These,  wc  think,  would  be  fair 
rules  to  ascertain  the  measure  of  damages ; 
but  if  you  cm  find  any  better  ways  than 
those  suggested  you  are  at  liberty  to  adopt 
them,  as  the  measure  and  amount  of  dam- 
ages are  entirely  for  you  to  ascertain,  under 
all  the  eviflence  and  circumstances  of  the 
case."  Held,  error.  Pennsylvania  R.  Co.  v. 
Books,  57  Pa.  St.  339, 
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508.  Misleading  inNtriictioiis.— In 

an  action  for  carrying  a  passenger  beyond 
her  station,  in  submitting  the  case  to  the 
jury  they  should  be  instructed  as  to  the 
proper  rule  by  which  to  estimate  damages, 
and  it  is  error  to  tell  them  that  thry  can 
find  for  the  plaintitT  actual  damages  in  any 
amount  they  may  think  proper,  such  in- 
struction being  liable  to  lead  the  jury  to 
infer  that  they  are  authorized  in  finding  the 
whole  amount  sued  for.  Gtt//,  C.  &»  S.  F. 
K.  Co.  V.  Hfad,  4  Tex.  App.  {Ctv.  Cas.)  313, 
15  S.  IF.  Rep.  504. 

In  a  suit  for  personal  injury  to  a  passen- 
ger, the  court  charged  the  jury :  "  It  is  the 
duty  of  the  defendant  to  exercise  proper 
care  to  transport  its  passengers  safely,  and 
the  want  of  such  care  is  deemed  in  law 
negligence,  for  which  the  defendant  is  lia- 
ble." Held,  error,  because  susceptible  of 
the  construction  that  the  failure  to  exercise 
a  degree  of  care  which  will  actually  result 
in  the  safe  carriage  of  passengers  is  negli- 
gence for  which  the  carrier  would  be  liable. 
International  &*  G.  N.  R.  Co.  v.  Undenvood, 
27  Am.  (S-  Eng.  R.  Cas.  240,  64  Tex.  463. 

The  proof  showed  that  the  plaintilT,  hav- 
ing a  ticket,  delayed  getting  upon  the  train 
until  it  had  started  and  got  under  consider- 
able speed,  when  he  caught  hold  of  the 
railing  at  the  end  of  tlie  rear  car  and 
stepped  upon  the  bottom  step,  when  he  was 
swung  round  to  the  rear  of  the  car,  with  his 
back  toward  it,  and  in  an  effort  to  recover 
himself  swung  back,  and  with  his  right 
hand  took  hold  of  the  other  guard-rail; 
and  while  in  that  position  it  was  claimed 
he  was  wantonly  and  maliciously  assaulted 
by  the  conductor.  The  court  instructed 
the  jury  that  if  they  believed,  from 
the  evidence,  that  plaintiff,  under  all  the 
circumstances,  in  attempting  to  board  the 
train  acted  as  a  reasonably  prudent  man 
would  have  done  under  like  circumstances, 
without  negligence,  and  used  ordinary  care 
to  prevent  accident,  and  that  injuries  were 
sustained  by  him  resulting  from  the  wilful 
or  wantonly  mali'^ious  conduct  of  the  ser- 
vant of  defendant  acting  in  the  line  of  his 
duty,  the  defendant  was  liable  for  such 
injuries.  JMd,  that  while  undi.r  some  cir- 
cumstances the  principles  of  the  instruction 
might  be  applicable,  it  was  calculated  to 
mislead  the  jury  under  the  facts  of  the  case 
tried.  lFa/>as/i.  St.  L.  <S-  P.  R.  Co.  v.  Rec- 
tor, 9  Am.  &*  Enff.  R.  Cas.  264,  104  ///.  296. 

In  an  action  by  a  United  States  mail  agent 


to  recover  for  a  personal  injury,  the  jury 
were  instructed  that  if  they  found  damages 
for  the  plaintiff,  to  take  into  consideration 
"loss  of  lime  and  wages,"  etc.  //</</,  that 
the  instruction  was  not  reversible  error;  for 
it  seems  that  no  jury  of  ordinary  intelligence 
would  understand  the  charge  as  directing 
damages  for  both  loss  of  time  and  wages 
for  the  time  lost.  Gitif,  C.  «&-  S.  F.  R.  Co. 
V.  Wilson,  7Cf  Tex.  371,  15  S.  //'.  Rep.  280. 

500.  IiiHtriiotioiiN  nsHiiiiiiiiK  I'liftH. 
— A  charge  that  the  company  will  be  liable 
for  an  injury  to  a  passenger  who  attempts 
to  step  off  while  the  cars  are  in  motion,  in 
consequence  of  a  sudden  jerk,  if  the  cars 
had  got  so  slow  as  to  make  it  apparently 
safe,  should  not  be  given,  when  tlie  evi- 
dence shows  that  the  cars  were  going  rap- 
idly.    lUodgett  V.  Rartlett,  ^o  Ga.  353. 

In  an  action  by  a  passenger  for  a  personal 
injury,  it  is  error  to  instruct  the  jury  that  if 
they  found  that  plaintiff  was  by  his  injuries 
prevented  from  pursuing  his  usual  business 
and  vocation,  he  would  be  entitled  to  re- 
cover reasonable  compensation  for  such 
loss,  when  there  was  no  evidence  as  to  the 
value  of  his  time  or  services.  Winter  v. 
Central  lo^va  R.  Co.,  74  I&iva  448,  38  A^.  W. 
Rep.  154. 

Where  plaintiff  testified  that  as  she  was 
about  to  ascend  the  steps  of  the  car  the 
brakeman  sprang  upon  the  steps  in  front  of 
her,  and  the  start;  he  gave  her  caused  her  to 
fall,  it  was  error  to  submit  to  the  jury,  as  a 
fact  in  evidence,  that  plaintiff  testified  that 
she  was  pushed  or  jostled  by  the  brakeman. 
Philadelphia,  W.  &*  li.  R.Co  \.  Alvord,  128 
Pa.  St.  42.  iS  Atl.  Rep.  391. 

In  a  suit  for  injuries  inflicted  by  the  al- 
leged negligence  of  the  conipiiny's  servant 
in  closing  a  car  door  r)n  plaintiff's  finger 
and  crushing  it,  one  of  the  controvertcfl 
facts  in  the  case  was  whether  the  plaintiff, 
when  the  injury  was  received,  was  attcnipi- 
ing  to  enter  one  of  the  carriages  of  tlic 
tniin  or  whether  he  was  standing  oiipithe 
car  platform  with  his  hand  negligently  so 
placed  as  to  be  rendered  liable  to  injury. 
//(•///,  that  a  charge  which  in  its  language 
seemed  to  assume  as  a  fact  that  the  plain- 
tiff's finger  was  crushed  when  attenijiting  to 
enter  the  car,  was  error,  iii///,  //.  &^  .V.  A. 
R.  Co.  V.  Davidson,  21  Am.  S-^  l-".^-  R-  Cas. 
431,  61   7'ex.  204. 

And  this  error  was  not  remedied  by  an- 
other charge  to  the  effect  that  unless  the 
jury  believed  that  the  porter  (the  servant) 
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knew  that  plaintifT's  finger  was  in  such  a 
position  that  it  would  get  crushed  when 
lie  shut  the  door,  and  when  the  injury  was 
inflicted,  they  could  not  find  for  the  plain- 
tiir.  Gulf,  II.  5-  S.  A.  R.  Co.  V.  Davidson, 
21  /////.  &•  Eiig.  K.  Cds.  431,  6 1   Ti.r.  204. 

<KM>.  IiiHtniftiuiiM  iuvudiiit;  prov- 
iiifc  of  Jury. — It  is  the  province  of  the 
jury  to  determine  whether  the  facts  of  the 
case  justify  or  require  the  giving  of  punitive 
damages  or  not.  So,  in  an  action  by  a  pas- 
senger for  being  wrongfully  carried  beyond 
her  station,  it  is  error  to  charge  the  jury 
tiiat  it  is  their  duty  to  make  just  compensa- 
tion for  the  injury,  and  also  to  inflict  proper 
punishment  upon  the  company  for  its  dis- 
regard of  public  duty.  Southern  R.  Co.  v. 
Ki-ndrick,  40  Miss.  374.— Rkco.n'iii.kd  in 
Memphis  &  C.  R.  Co.  v.  Wliitrield,  44  M'ss. 
466.  Rkvikwkd  in  Thompson  v.  New  Or- 
leans, J.  Si  (i.  N.  R.  Co.,  50  Miss.  315. 

It  is  error  to  charge,  where  the  evidence 
shows  the  contrary,  that  one  when  injured 
was  in  the  relation  of  a  passenger  and  not 
of  a>"  employe  to  the  defendant.  TV.r.f.t  &* 
P.  K.  Co,  V.  Scott,  64  Tex.  549, 

In  an  action  to  recover  for  personal  in- 
juries received  by  a  passenger  while  alight- 
ing from  a  train,  it  was  not  error  to  refuse 
to  charge  the  jury  that  the  testimony  of 
plainiifT  as  to  the  distance  she  was  thrown, 
the  direction,  swiftness,  and  whirling  motion 
of  her  fall,  and  the  character  of  the  injuries 
she  received,  was  sufficient  evidence  that  she 
had  left  the  car  after  it  had  started,  and  if 
believed  by  the  jury  she  was  not  entitled  to 
recover.  Knches  v.  ?\'ew  York,  L.  E.  <S>«  JF. 
R.  Co.,  135  J'(t.  St.  194,  19  /It/.  Re/>.  939. 

Where  the  evidence  is  conflicting  as  to 
whether  the  plaintiff,  who  was  traveling 
upon  the  front  platform  of  a  baggage-car, 
was  a  passenger  or  a  trespasser,  an  instruc- 
tion that  the  plaintiti  is  entitled  to  recover 
if  he,  while  in  the  exercise  of  ordinary  care, 
was  injured  by  the  negligence  of  the  defend- 
ant, withdraws  from  the  jury  the  question 
whether  the  plaintilT  was  a  passenger,  and 
is  erroneous.  C/iiettgo,  li.  &*  Q.  R.  Co  v. 
Miltlsack,  41  Am.  6^  En}^.  R.  Cas.  60,  131 
///.  61,  22  N.  E.  Rep.  812;  reversing  33  ///. 
Apf>.  221. 

.\  charge  that  a  passenger  suing  for  in- 
juries sustained  while  descending  from  a 
car,  because  of  the  company's  alleged  failure 
to  provide  a  safe  means  of  descent,  was  not 
guilty  of  any  want  of  ordinary  care  if  she 
left  the  car  with  reasonable  diligence,  is  er- 


roneous, as  withdrawing  from  the  jury  the 
question  (jf  her  contributory  negligence, 
where  her  own  testimony  tends  to  support 
the  allegations  in  the  answer  that  her  in- 
juries were  caused  by  her  own  want  of  care 
while  attempting  to  alight.  McDertnott  v, 
Chicago  (&«■  A^.  W.  R.  Co.,  82  Wis.  246.  52  A'. 
W.  Rep.  85.  -QutvriNU  Robson  v.  North 
Eastern  R.  Co.,  L.  R.  2  g.  B.  D.  85. 

In  an  action  to  recover  for  injuries  sus- 
tained by  alighting  from  a  train  in  motion 
under  the  conductor's  direction,  the  defend- 
ant requested  the  following  instruction : 
"  If  the  jury  believe  from  the  evidence  that 
the  train  was  stopped  at  the  station  a  suf- 
ficient length  of  time  to  enable  the  plaintitT, 
by  the  exercise  of  reasonable  diligence,  to 
have  alighted;  that,  failing  to  do  so,  he 
leaped  from  the  train  after  it  had  started, 
and  while  it  was  in  motion,  and  was  there- 
by injured,  they  will  find  for  the  defendant." 
//<■/(/,  that  this  was  properly  refused,  as  it 
seeks  to  make  it  ncgligence/t-r  iv  and  inex- 
cusable for  the  plaintilT  to  alight  from  the 
train  while  it  is  in  motion.  Whether  or  not 
he  is  guilty  of  negligence  is  a  question  to  be 
determined  from  all  the  circumstances  in 
proof.  St  Louis,  I.  M.  &•  S.  R.  Co.  v.  Per- 
son, 30  Am.  &•  Eng.  R.  Cas.  567,  49  Ark. 
182,  4. V.   \V.  Rep.  755. 

001.  IiistriK'tioiiH  not  correctly 
stiitiiit;  the  law.— (i)  General  rules.  — In 
an  action  for  injuries  received  while  riding 
in  a  car,  an  instruction  that  the  company 
must  show  that  it  used  all  reasonable  prac- 
tical care  and  precautions  to  prevent  the  in- 
jury, is  erroneous.  A  carrier  is  bound  to 
exercise  the  highest  degree  of  care  and  skill 
to  preserve  the  safety  of  its  passengers. 
Moore  v.  Des  Moines  Cf  Et.  D.  R.  Co. ,  27 
Am.  «&-  Eng,  R.  Cas.  31 5,  69  Iowa  491,  30  A'. 
VV.  Rep.  51. 

77ie  follmving  instructions  have  been  held 
erroneous  as  not  correctly  stating  the  law  • 

An  instruction  stating  in  substance  that, 
notwithstanding  the  warning  given  to  the 
passenger,  and  his  disobedience  of  the  same, 
he  would  be  entitled  to  recover  if  the  con- 
ductor of  the  train,  at  the  moment  of  giving 
the  signal  to  start,  saw  the  passenger  in  a 
position  which  the  conductor  knew  to  be 
dangerous,  and  without  giving  him  a  rea- 
soniible  time  to  enter  the  car  and  by  a  sud- 
den jerk  in  starting  the  cars  the  passenger 
was  injured.  Louisville  &^  N.  R.  Co.  v.  liisch, 
41  Am.  &•  Eng.  R.  Cas.  89,  120  Ind.  549,  22 
A'.  £,  Rep.  662. 
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In  nn  action  for  injuries  caused  by  the 
collidiiiK  of  two  trains  of  the  same  company, 
where  there  was  evidence  tliat  the  plaintiff 
received  injuries  wliich  would  entitle  him 
to  a  recovery,  and  wliicli,  he  claimed, caused 
subsequent  sickness,  an  instruction  in  such 
terms  tiiat  they  must  infer  that  plaititifT 
could  not  recover  unless  the  sickness  which 
came  on  two  or  three  days  after  it,  was 
caused  by  it.  Gra/iani  v.  Jlurlin^lon,  C.  A', 
«S-  A'.  J\.  Co.,  34  Am.  »5-  A//^'.  A*.  Cas.  397, 
39  MiiiH.  81,  38  A'.  W.  Ri-p.  812. 

In  an  action  for  an  injury  received  in  fall- 
injj  from  a  car  platform,  wlicre  the  evidence 
failed  to  show  any  fault  on  the  part  of  the 
company,  but  showed  that  it  was  due  to  the 
passenger's  haste  and  excitement,  incident 
to  lier  first  experience  in  entering  a  railroad 
car,  thereby  causing  a  misstep,  an  instruc- 
tion tliat  she  may  recover  for  the  injury  "  if 
the  fall  could  have  been  averted  by  the  skill 
or  care  of  the  defendant  or  its  servants." 
C/iiamo,  .St.  L.  &•  A\  O.  R.  Co.  v.  Trotter,  18 
Am.  &'  Eng.  R.  Cas.  159,  61  Miss.  417. 

An  instruction  that  a  carrier  was  liable 
for  an  injury  to  a  passenger  from  a  defect 
in  his  vehicle  unless  he  had  used  the 
"greatest  possible  care  and  diligence  that 
was  necessary."  Gilson  v.  Jackson  County 
Horse  R.  Co.,  12  Am.  &*  Eug.  R.  Cas.  132,  76 
Afo.  282. 

An  instruction  that  the  defendants  "owe 
the  duty  to  their  passengers  to  use  the 
highest  degree  of  care  to  safely  land  them 
at  their  point  of  destination,"  as  tliis  charge 
instructed  the  jury,  in  effect,  that  railways 
are  insurers  against  injuries  to  their  passen- 
gers. Texas  ^^  P.  R,  Co.  v.  Ihukelew,  3 
Tex.  Civ.  App.  272,  22  .S".   ]V.  Rep.  994. 

An  instruction  that  carriers  of  passengers, 
"operating  a  railroad,  are  held  under  the 
law  to  the  greatest  possible  care  and  dili- 
gence for  the  safety  of  the  passengers  they 
undertake  to  transport;  they  are  not  in- 
surers of  the  absolute  safety  of  their  passen- 
gers, but  arc  required  to  provide  for  their 
safety  as  far  as  human  care  and  foresight 
will  go" — as  imposing  too  great  care  upon 
the  carrier.  Fordyce  v.  IVit/iers,  1  Tex. 
Civ.  App.  540,  20  S.  IV.  Rep.  766.— Quot- 
ing International  &  G.  N.  R.  Co.  v.  Hal- 
loren,  53  Tex.  53. 

An  instruction  that  "where  a  passenger, 
being  carried  on  a  train,  is  injured  without 
fault  of  his  own,  there  is  legal  presumption 
of  negligence,  casting  upon  the  carrier  the 
burden  of   disproving    it."      Hawkins   v. 


Front  St.  Cable  R.  Co.,  3  Wasfi.  592,  28  Fac 
Rep.  10:1.— DISTINC.UISHINC  Meierr/.  I'enn 
sylvania  R.  Co.,  64  Fa.  St.  225.    Following 
Federal  St.  Hi  W  V.  Pass.  R.  Co.  v.  Gihson. 
96  Pa.  St.  83. 

(2)  //lustrations. —  In  an  action  for  in- 
juries to  a  passenger  caused  l)y  the  flerail- 
ment  of  a  car,  the  court  instructed  the  jury 
that  if  they  found  "  there  was  a  spreafl  or 
bent  rail  at  the  time  and  place  of  derail- 
ment," they  might  "  infer  negligence  from 
the  fact,"  and  that  the  burden  of  tlisproving 
it  was  on  the  defendant,  //e/it,  that  the  in- 
struction was  erroneous,  as  it  assumed  that 
any  spread  or  bend  in  a  rail  is  negligence, 
without  regard  to  its  suHiciency  to  cause 
the  deniilment  of  a  car  or  otherwise  impair 
the  safety  of  a  train.  Arkansas  A/iil/anii 
R.  Co.  V.  Canman,  52  Ark.  517,  13  .V,  If. 
Rep.  280. 

Pliiintifl's  wife  was  a  passenger  on  defend- 
ant's train  from  H.  to  VV.  When  near  its 
depot  in  the  latter  city,  "  W."  was  called  by 
some  one.  She  inquired  of  another  passen- 
ger if  they  were  in  W.  and  was  answered  in 
the  afhrmative.  She  then  prepared  to  leave 
the  train.  The  night  was  dark.  The  an- 
nouncement of  "  W."  was  not  counter- 
manded. No  warning  was  given  to  passen- 
gers not  to  leave,  and  several  passengers  in 
fact  left  the  train.  PlaintitT's  wife  lived 
near  the  depot  and  had  frequently  been  on 
the  <ic(en(lanl's  road.  She  was  seen  to  go  out 
of  the  car  door  when  the  train  started  and 
moved  into  the  depot.  She  was  afterward 
found  lying  on  the  track  about  two  squaics 
outside  of  the  depot,  so  much  injured  that 
her  death  ensued  in  about  ten  riays.  Tiiis 
action  is  by  the  husband  for  the  loss  of  ser- 
vice. The  judge  instructed  the  jury  tli;it 
the  passenger  had  a  right  to  presume  that 
the  train  had  stopped  and  that  the  cry  of 
"  W."  was  made  by  the  agent  of  the  com- 
pany ;  that  it  was  the  duty  of  the  company 
to  counteract  a  false  proclamation  of  their 
arrival,  and  to  keep  an  agent  in  their  reach 
to  advise  passengers  of  the  truth  or  false- 
hood of  a  proclamation  so  made,  or  else  the 
company  would  be  derelict  in  its  duty  and 
chargeable  with  the  consequences.  This 
rule  was  held  to  be  erroneous.  Fabst  v. 
Baltimore  <S«  O.  R.  Co.,  2  MacArt/t.  (1).  C.) 
42.— Rkvif.wing  Bridges  w.  North  London 
R.  Co.,  L.  R.  6Q.  B.  377. 

((02.  Wlmt  prnyerNf'or  iiiNtriictioiis 
should  be  p:raiito(l.  —  Wlicrc  suit  is 
brought  for  the  killing  of  a   person  on  a 
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train,  and  there  is  conflicting  evidence  as 
to  whether  or  not  he  was  a  passen^jer  at 
the  time,  where  there  is  evidence  to  show 
ne^liRcnce  it  is  tiic  duty  of  the  court  to 
give  the  jury  the  law  by  wiiich  it  can  deter- 
mine, from  tlic  facts  of  the  case,  whether 
he  was  a  passenger  or  not.  Texas  &-  P.  J\', 
Co.  V.  So>//,  64  7'i.t:  549. 

While  it  may  be  true  that  a  passenger 
receiving  a  personal  injury  may  not  en- 
hance his  claim  for  damages  or  recover  fur 
any  aggravation  of  his  iiijuties  produced  by 
his  own  want  of  care  or  neglect,  it  is  not 
necessary  that  the  plaintifT's  instructions 
should  exclude  the  idea  that  he  may.  The 
defendant  may  have  an  instruction  based 
on  that  hypothesis.  Hannibal  &*  St.  J.  A\ 
Co.  V.  Martin,  1 1 1  ///.  219;  affirming  1 1  ///. 
Af>p.  386. 

in  an  action  to  recover  for  personal  in- 
juries caused  by  another  car  violently  collid- 
ing with  that  in  which  pluintitT  was  riding, 
a  charge  instructing  tiie  jury  that,  "in  the 
absence  of  all  explanation,  the  law  presumes 
that  the  injury  was  caused  by  the  negligence 
of  the  defendant,  and  ciists  upon  the  de- 
fendant the  burden  of  overcoming  that  pre- 
sumption, or  of  showing  by  the  evidence 
that  diligence  and  careful  ob.servance  of 
duty  could  not  have  prevented  the  injury," 
asserts  a  correct  general  proposition ;  and 
if  it  had  a  tt-iulency  to  mislead,  an  ex- 
planatory charge  should  have  been  asked. 
Georgia  Pac.  li.  Co.  v.  Liwe,  91  Ala.  432,  8 
So.  Kefi.  714.— Al'i'LViNd  New  Jersey  K.  & 
T.  Co.  V.  Polhinl,  22  Wall.  (U.  S.)  341. 
Limiting  Louisville  &  N.  R.  Co.  v.  Jones, 
83  Ala.  376. 

On  the  trial  of  an  action  for  a  personal 
injury,  the  court,  at  plaintilT's  request,  in- 
structed the  jury  that  carriers  of  passengers 
arc  required  to  use  all  means  that  vigilance 
and  foresight  can  reasonably  exercise, 
in  view  of  the  character  and  mode  of  con- 
veyance adopted,  to  prevent  accidents  to 
passengers.  The  court,  at  defendant's  re- 
quest, instructed  tlie  jury  that  "while  car- 
riers of  passengers  arc  held  to  the  highest 
degree  of  care  and  prudence  which  is  con- 
sistent with  the  practical  operation  of  their 
road  and  the  transaction  of  their  business, 
they  are  not  absolute  insurers  of  the  per- 
sonal safety  of  the  passengers."  Held,  that 
taken  togetljer  these  instructions  stated  the 
law  correctly.  Chicago,  P.  <&*  St.  L.  K.  Co. 
V.  Leivis,  58  Am.  iS^  ling,  li.  Cas.  126,  145 
///.  67,  33  N.  E.  Rep.   960.— Following 


Chicago  &    A.   R.  Co.  v.  Arnol,    144  IIL 
361. 

In  an  anion  for  injuries  sufTered  by  the 
plamtiti  in  leaving  a  train  on  which  he  had 
been  a  passenger,  and  alleged  to  have  oc- 
curred from  the  negligence  of  the  com- 
pany's servants  in  not  stopping  the  train  at 
the  station  longenougli  to  enable  the  plaiii- 
tifl  to  leave  it  in  safety— //<•/(/',  that  it  was 
error  for  the  court  to  refuse  to  instruct  the 
jury  that  if  the  train  had  stopped  "  a  sutli- 
cicnt  time  for  the  plaintilT  to  have  left  it 
upon  the  platform  where  passengers  leav- 
ing the  defendant's  cars  usually  land,  and 
had  again  started  on  its  cotirse  and  had 
passed  said  platform,  and  the  plaintiff  then 
left  the  platform  of  the  car  rather  than  be 
carried  by,  he  was  guilty  of  carelessness  and 
coiilfl  not  recover  in  the  action ;"  aiul  that 
"  if  the  train  stopped  a  sufficient  time  to 
allow  the  plaintitT  to  get  otT,  then  the  de- 
fendant was  not  guilty  of  negligence  in  its 
management  ;"  there  being  evidence  in  the 
case  which  made  those  instructions  perti- 
nent. Davis  V.  Chicago  «S-  A'.  \V.  A'.  Co..  18 
Wis.  175.— Kf.vikwku  in  Hartwig  v.  Chi- 
cago &  N.  W.  R.Co.,  I  Am.  &  Eng.  R.  Cas. 
65,  49  Wis.  358. 

OOJI.   Wliat    prnytTH   for    iiistriio- 
tioiis  Hlioiild  l>»  rofiiNiMl,  KciK'nilly.— 

Whether  a  traveler  is  carried  on  a  freight 
train  or  on  a  regular  passenger  train,  tlie 
duty  of  the  carrier  to  set  him  down  at  the 
proper  station  is  the  same ;  and  when  the 
action  is  brought  to  recover  damage's  for 
personal  injuries  sustained  by  plaintitT 
while  traveling  on  a  freight  train,  fronj 
being  carried  beyond  the  station  and  there 
set  down  in  a  heavy  rain,  charges  based  on 
the  difference  between  the  two  kinds  of 
trains  in  the  "comforts  and  conveniences 
usually  furnished  passengers"  are  abstract, 
and  therefore  properly  refused.  Alabama 
G.  S.  li.  Co.  v.  Sellers,  93  Ala.  9,  9  .SV^  Jiep. 

375- 

Where  plaintiff  in  an  action  for  personal 
injuries  while  a  passenger  testified  that  his 
wages  as  a  brick- wheeler  were  $40  a  month 
and  his  family's  board  an<i  house-rent,  it 
was  proper  for  the  court  to  refuse  to  in- 
struct tliat  "  the  jury  cannot  take  into  con- 
sideration the  value  of  the  house-rent  and 
the  board  which  he  was  getting  from  his 
employer  at  the  time  of  the  injury  in  deter- 
mining the  damages,  if  any,  for  his  loss  of 
time,  but  only  the  cash  wages  which  he  was 
then  earning."     Ledyardv.  West  St.Sf  N. 
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E.  Elcc.  R.  Co.,  5  Wash.  64,  31  Pac.  Rep. 
417. 

The  following  requests  for  instructions 
•were  properly  reftised : 

A  charge  that  the  defendant  was  not 
guilty  of  negligence  "if  the  train  stopped  a 
sutficient  time  to  allow  plaintiff  to  get  oflf ; " 
or  "  if  the  train  stopped  a  sufficient  time 
for  her  to  alight  and  the  conductor  started 
the  train  without  knowing  of  her  intention 
to  alight  there  and  withoun  Knowing  or  see- 
ing that  she  was  in  the  .  -  ♦  alighting;" 
or  "  if  the  train  stopped  long  enough  for 
two  other  ladies  in  the  car  to  alight  safely." 
Highland  Ave.  &^  B.  R.  Co.  v.  -Jurt,  48  Am. 
&>  Eng.R.  Ca:.  56,  ^2  Ala  .1  So.  Rep. 
410. 

A  charge  that  the  orders  ai:d  regulations 
of  the  company  were  sufficient  to  protect 
the  trains  in  question  against  collision,  the 
court  having  instructed  thit  the  rules  were 
"reasonable  and  proper  ' — whether  such 
rules  are  adequate  for  safety  in  the  manage- 
ment of  trains  being  a  question  of  fact, 
Chicago,  n.  (S-  Q.  R.  Co.  v.  McLallen,  84  ///. 
109,  16  Am.  Ry.  Rep.  425. 

In  an  action  for  injuries  sustained  by  be- 
ing thrown  to  the  ground  by  the  starting  of 
a  train  while  attempting  to  board  it,  a 
charge  that  "  if,  when  the  signal  to  start  the 
train  was  given,  the  plaintiff  was  neither  get- 
ting upon  the  train  nor  appeared  to  be  ap- 
proaching it  for  that  purpose,  there  was  no 
negligence  on  the  part  of  the  defendant  or 
its  servants,"  as  the  jury  were  justified  in 
finding  that  the  plaintiff's  theory  of  the  case 
would  be  sustained.  Dawson  v.  Boston  &* 
M.  R.  Co.,  156  Mass.  127,  30  N.  E.  Rep.  466. 

004.  Ignoring;  material  issues.— 
In  an  action  for  personal  injuries  sustained 
by  a  passenger,  contributory  negligence 
being  pleaded  as  a  defense,  and  some  evi- 
dence being  adduced  to  support  it,  a  charge 
asked  which  ignores  that  evidence,  making 
the  defendant's  liability  depend  only  on  the 
care  and  diligence  exercised  by  its  servants, 
is  properly  refused.  Thompson  v.  Duncan, 
76  Ala.  334. 

In  a  suit  for  an  injury  to  a  passenger 
caused  by  leaping  from  a  box-car  while  the 
train  was  stopped  at  the  station  to  which  the 
pla'ntifl  had  taken  passage,  no  means  of 
descent  being  provided — held,  that  an  in- 
struction to  the  effect  that  if  the  plaintiff 
leaped  from  the  car  without  being  in  peril, 
or  having  reason  to  believe  that  she  was  in 
peril,  and  the  injury  thereby  resulted,  she 


could  not  recover,  was  correctly  refused, 
because  it  did  not  contain  the  further  ele- 
ment that  the  circumstances  were  such  that 
the  plaintiff  might  reasonably  have  appre- 
hended injury  from  the  leap.  Evansville 
<&>■  C.  R.  Co.  v.  Duncan,  28  Ind.  441. — Dis- 
tinguished IN  Memphis  &  C.  R.  Cc.  v. 
Whitfield,  44  Miss.  466. 

Where  there  is  evidence  that  the  place 
where  plaintiff's  wife  was  injured  was  not 
the  regular  platform  provided  by  the  com- 
pany for  the  reception  and  discharge  of 
passengers,  but  that  the  company  had  ac- 
quiesced in  its  use  and  allowed  passengers 
to  get  on  trains  there  without  objection  ; 
that  plaintiff's  wife  had  been  directed  by  a 
uniformed  employe  of  the  company  to 
board  the  train  at  that  point — an  instruction 
ignoring  these  facts,  and  instructing  the 
jury  that  if  plaintiff's  wife  knew,  or  with 
reasonable  care  could  have  known,  of  the 
regular  place  for  the  reception  of  passen- 
gers, he  could  not  recover,  is  erroneous, 
and  should  have  been  refused.  Baltimore 
d-  O.  R.  Co.  v.  Kane,  (Aid.)  17  Atl.  Rep. 
1032. 

G05.  Prayers  incorrectly  stating 
the  law.— An  instruction  that  "  the  rule 
that  passenger  carriers  are  to  be  held  to  the 
exercise  of  the  strictest  diligence  is  not  to 
be  understood  by  the  jury  as  requiring  of 
such  carriers  those  particular  precautions 
as  it  is  apparent  after  the  accident  might 
have  prevented  the  injury,"  is  properly  re- 
fused. W/ieaton  v.  A^jrth  Beach  (S^•  M.  R. 
Co.,  36  Cal.  590. 

In  an  action  for  a  personal  injury  to  a 
passenger  defendant  asked  the  court  to  in- 
struct the  jury  "  that  gross  negligence  is  de- 
fined by  the  law  to  be  wilful  or  intentional 
negligence."  Held,  properly  refused.  Neg- 
ligence, even  when  gross,  is  but  an  omission 
of  duty.  It  is  not  necessarily  designed  and 
intentional  mischief,  though  proof  of  that 
may  be  cogent  evidence  of  such  fact. 
facksonville  S.  E.  R.  Co.  v.  Southworth,  135 
///.  250.  25  A^.  E.  Rep.  1093;  affirming  32 
///.  App.  307. 

An  instruction,  in  an  action  for  personal 
injuries  to  a  passenger  caused  by  his  car 
running  off  the  track  and  upsetting,  that 
the  company  has  performed  its  whole  duty 
as  a  common  carrier  of  passengers  when  it 
has  furnished  for  their  carriage  a  car  or  ca- 
boose which  will  run  with  safety  while 
upon  its  road  but  will  be  unable  to  resist 
the  clash  when  thrown  from    its  track — 
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held,  properly  refused.  Pittsburgh,  C.  &> 
St.  L.  R.  Co.  V.  Williams,  3  Am.  &•  Eng.  R. 
Cas.  457,  74  Intl.  462. 

It  was  not  error  to  instruct  the  jury  in 
such  case  that  proof  of  defects  at  other 
points  in  the  road  would  not  make  a  case 
of  negligence  at  the  place  of  the  accident, 
nor  render  the  defendant  liable  for  the  in- 
jury to  the  plaintifT,  unless  it  was  further 
shown  that  such  defective  condition  caused 
or  mnterially  contributed  to  the  accident. 
Pittsburgh,  C.  &^  St.  L.  R.  Co.  v.  Williams, 
3  Am.  (3-  Eng.  R.  Cas.  457,  74  Ind.  462. 

<$00.  Prayers  for  further  instriic- 
tiuiis. — In  an  action  for  personal  injuries 
to  a  passenger  received  at  night,  after  the 
jury  has  been  instructed  that  railroad  com- 
panies are  held  to  a  high  degree  of  care  to 
prevent  injuries  to  passengers,  it  is  not 
error  to  further  instruct  that  it  is  the  duty 
of  such  companies  to  have  the  passageway 
to  and  from  its  stations  lighted  at  night,  so 
as  to  enable  passengers  to  get  on  and  ofT  its 
trains  with  safety.  Such  instruction  is  but 
an  application  of  the  rule  of  law  laid  down 
in  the  first  instruction  to  the  facts  of  the 
case.  Galveston,  H.  &f  S.  A.  R.  Co.  v. 
Thornsberry,  (7V.r.)  17  i".  W.  Rep.  521. 

Where  a  passenger  sues  for  an  injury  re- 
ceived in  stepping  from  the  car  to  the  sta- 
tion platform,  after  the  court  has  fairly  in- 
structed the  jury  as  to  whether  the  platform 
was  a  suitable  one,  and  as  to  whether  the 
car  was  properly  brought  up  to  it,  it  is  not 
error  to  refuse  to  further  charge,  "  whether 
defendant  had  any  reasonable  or  probable 
ground  to  expect  an  accident  to  a  passenger 
properly  descending,"  or  whether  the  plat- 
form had  been  used  for  a  long  time  in  the 
same  condition.  L'elamatyr  v.  Mikuaukee 
<S-  P.  du  C.  R.  Co.,  24  Wis.  578.— Distin- 
guished IN  Pittsburgh,  C.  &  St.  L.  R.  Co. 
V.  Krouse,  30  Ohio  St.  222.  Quoted  in 
Hartwig  v.  Chicago  &  N.  W.  R.  Co.,  i  Am. 
&  Eng.  R.  Cas.  65,  49  Wis.  358. 

Plaintiff  was  injured  in  a  wreck  of  a 
mixed  construction  train  before  the  road 
was  open  to  general  travel,  and  the  court 
instructed  the  jury  "that  the  defendant 
would  not  be  expected  to  apply  all  the 
checks  and  guards  that  are  in  use  upon 
established  passenger  lines,  and  the  passen- 
ger would  be  presumed  to  take  such  risks 
as  were  necessarily  incident  to  the  new 
condition  of  the  track  and  the  train  upon 
which  he  traveled."  This  was  favorable  to 
the  defendant,  and  it  was  not  error  to  refuse 
3  D.  R.  D.— 36, 


further  instruction  upon  that  issue.  San 
Antonio  &^  A.  P.  R.  Co.  v.  Robinson,  79 
7V.I-.  608,  1 5  S.  W.  Rep.  584. 

007.  Modiflcatioii  of  reqiiest.s  for 
instructions.— (i)  In  general. — In  charg- 
ing a  jury  there  is  no  error  in  adding  that 
the  fact  that  a  casualty  occurs  authorizes  an 
inference  that  it  was  occasioned  by  the  com- 
pany's negligence,  and  that  the  jury  might 
presume  negligence.  Central  R.  Co.  v.  Free- 
vian,  75  Ga.  331. 

An  instruction  asked,  to  the  effect  that 
the  operators  of  an  elevator  are  not  liable 
for  an  accident  caused  by  a  defect  or  flaw 
in  one  of  the  piston-rods  of  the  elevator 
apparatus,  which  was  not  discoverable  on  a 
reasonable  and  careful  examination,  is 
properly  modified  by  inserting  the  words 
"according  to  the  best-known  tests  reason- 
ably practicable."  Tread'iVell  v.  Whittier, 
80  Cat.  574,  22  Pac.  Rep.  266. 

The  complaint  being,  not  that  the  plain- 
tifT did  not  have  proper  facilities  for  getting 
on  and  oflf  the  car,  but  that  the  car  was 
stopped  near  a  precipice  without  a  light, 
and  without  notice  to  the  plaintiff  of  its 
dangerous  proximity,  it  was  not  error  to 
modify  a  request  to  charge,  in  substance, 
that  the  company  is  not  bound  to  make 
landings  or  any  provision  for  the  reception 
and  discharge  of  passengers  where  none  are 
expected  to  be.  Central  R.  &^  B.  Co.  v. 
Smith,  34  Am.  &^  Eng.  R,  Cas.  456,  80  Ga, 
526.  5  5'.  E.  Rep.  772. 

(2)  Illustrations. — A  request  for  an  in- 
struction "that  the  running  of  a  train  be- 
yond the  usual  stopping  place  at  the  station, 
before  coming  to  a  standstill,  is  not  in  itself 
negligence,  nor  is  the  pause  after  it  is 
brought  to  a  stop,  for  a  period  necessary  to 
reverse  the  motion  so  as  to  back  to  the 
usual  stopping  place,  negligence,"  is  prop- 
erlj  modified  by  adding,  "  unless  the  stop  is 
so  lade  and  for  such  a  length  of  time  as  to 
indicate  that  it  is  an  invitation  to  passen- 
gers to  alight,  and  the  movement  backward 
is  made  without  warning  while  they  are 
alighting  in  response  to  such  invitation." 
Shertiwod  v.  Chicago  &*  W.  M.  R.  Co.,  44 
Am.  &^  Eng.  R.  Cas,  337,  82  Mich.  374,  46 
N.  W.  Rep.  773. 

The  court  charged  the  jury  in  substance 
that  it  was  the  plaintiff's  duty  to  present 
himself  at  the  station  in  time,  and  in  some 
way,  before  it  became  th«  duty  of  the  con- 
ductor to  give  the  signal  to  start,  signify  his 
purpose  to  take  the  train;  that  if  he  did 
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not  indicate  to  defendant's  agents  that  he 
was  a  passenger  before  the  train  was  sig- 
naled to  move,  defendant  was  not  guilty  of 
negligence ;  but  if  he  did,  and  was  not  given 
a  reasonable  time  to  get  aboard,  defendant 
was  chargeable  with  negligence ;  that  to  ren- 
der defendant  liable  its  negligence  must  be 
found  to  have  been  the  sole  cause  of  the 
injury;  that  the  burden  was  with  plaintiff 
to  prove  that  he  was  free  from  negligence, 
as  well  as  that  defendant  was  guilty  of 
it ;  tiiat  if  plaintiff  attempted  to  get  on  the 
train  while  it  was  in  motion  he  was  guilty 
of  negligence  and  could  not  recover.  The 
court  was  then  requested  by  plaintiff  to 
charge  that  "defenaant  was  bound,  unt'-.' 
the  circumstances  of  the  case  as  present  d 
by  plaintiff,  to  allow  him  a  reasonable  time 
in  which  to  get  on  the  train,  and  is  respon- 
sible for  any  injury  resulting  to  him  from 
the  slightest  motion  of  the  car  during  the 
entrance  of  plaintiff  as  such  passenger  in 
such  reasonable  time."  The  court  re- 
sponded :  "  I  so  charge,  subject  to  the  qual- 
ification that  I  charged  before.  That  is  the 
law,  of  course,  if  a  passenger  presents  him- 
self as  a  passenger  to  get  aboard  the  train 
before  the  conductor  has  actually  signaled 
the  engineer  to  start."  The  court  was  also 
requested  to  charge  "that  the  defendant  is 
li;il)le  whether  the  signal  by  the  conductor 
or  brakeman  to  start  has  been  given  or  not, 
provided  a  reasonable  opportunity  was  not 
offered  to  the  passenger  to  get  on  board  the 
train."  The  court  responded:  "As  to  pas- 
sengers presenting  themselves  as  passengers 
before  the  signal  was  given,  I  so  charge." 
He/d,  no  error;  that  while  the  court  might 
well  have  been  justified  in  declining  either 
request,  it  could  not  be  assumed  that  by  the 
disposition  made  of  them  it  intended  to 
modify  the  charge  as  already  made.  Hick- 
enhoUom  v.  Delaware,  L.  &^  IV.  K.  Co  ,  122 
N.  F.  91,  25  A^  E.  Rep.  279,  33  A^.  Y.  S.R. 
312;  affirming  15  A^.   ''.  S.  K.  11. 

There  was  no  error  in  refusing  to  charge 
that  plaintiff,  if  informed  that  the  train 
would  not  be  hauled  up  to  the  platform  to 
allow  him  to  get  on,  "  had  no  right  to  take 
another  way  of  getting  on,  and  put  himself 
in  peril,"  and  that  if  he  did  so  and  was  hurt, 
he  could  not  recover.  The  court  gave  the 
above  instruction,  modified  by  adding,  "  if 
you  find  that  he  put  himself  in  such  peril." 
NeM.th&t  this  must  be  understood  as  mean- 
ing, "  if  you  find  that  he  knowingly  put 
himself  in  such  peril;"  and  in  this  there 


was  no  error  against  defendant.  Hartwig 
v.  Chicago  &•  N.  IV.  A\  Co.,  i  Am.  &•  Eug. 
K.  Cas.  65,  49  IV/s.  358.  s  A'.  JF.  /V/.  865. 

008.  Directing  verdic*^.— Where  evi- 
dence is  presented  on  both  sides  tending  in 
any  degree  to  establish  the  respective  theo- 
ries of  plaintiff  and  defendant,  it  is  error 
to  take  the  case  from  the  jury  by  inrtruc- 
tion.  So  /ic'/(f,  in  an  action  by  a  passenger 
for  personal  injuries.  Clotworthy  \.  Hanni- 
bal &^  St.  J.  R.  Co.,  21  Avi.  &>  Eng.  R.  Cas. 
371,  80  Mo.  220. 

When  on  the  undisputed  evidence,  and 
the  legitimate  inferences  drawn  from  it,  the 
injury  to  a  passenger  is  caused  by  his  own 
negligence,  the  court  is  not  required  to  sub- 
mit the  question  of  negligence  to  the  jur}', 
but  may  on  request  give  the  general  affirm- 
ative charge  in  favor  of  the  defendant.  East 
Tenn.,  V.  &*  G.  R.  Co.  v.  Holmes,  s8  Am.&' 
Eng.  R.  Cas.  252,97  Ala.  332,  12  So.  Rep. 
286. 

Where  there  is  no  necessary  implication, 
from  the  evidence,  that  the  plaintiff  volun- 
tarily and  with  culpable  negligence  aban- 
doned a  safe  place  on  a  railway  train  and 
placed  himself  in  an  unsafe  one,  there  will 
be  no  error  in  refusing  an  instruction  to  find 
for  the  defendant,  in  an  action  against  it  to 
recover  damages  caused  by  its  negligence. 
Chicago  6-»  A.  R.  Co.  v.  Fisher,  141  ///.  614, 
31  A'.  E.  Rep.  406;  affirming  38  ///.  App.  33. 

In  a  suit  for  failure  to  stop  for  plaintiff 
to  get  off  at  a  station  where  fast  trains  did 
not  ordinarily  stop,  he  having  purchased  a 
ticket  in  another  state,  in  which  was  con- 
tained a  special  agreement  to  let  him  off 
there,  it  is  error  to  instruct  for  defendant. 
There  being  evidence  tending  to  support 
his  contention,  it  should  be  left  to  the  juiy 
to  say  whether  plaintiff  had  a  special  con- 
tract to  be  carried  to  said  station  on  that 
train,  and  wliether  there  was  such  a  custom, 
a  fixed  habit,  known  to  the  traveling  public, 
to  stop  there  for  debarkation  of  foreign 
travelers.  Humphries  v.  Illinois  C.  R,  Co., 
70  Afiss.  453,  12  So.  Rep.  155. 

000.  Questions  of  fnct  for  tlic 
jwry.* — (i)  General  rules. — Where  a  passen- 
ger sues  for  an  injury  and  there  is  uncer- 
tainty as  to  the  existence  of  negligence  on 
the  part  of  the  company,  or  of  contributory 

*  Injuries  to  passenjjers  in  alighting  from 
moving  trains.  When  negligence  and  contribu- 
tory negligence  are  for  the  jury,  see  37  Am.  & 
Eng.  R.  Cas.  93,  ubslr.;  see  also  note,  51  Am. 
Rep.  602. 
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negligence  on  the  part  of  the  plaintiflf,  the 
question  should  be  submitted  to  a  jury, 
and  this  is  so  whether  the  uncertainty  re- 
sults from  a  conflict  of  evidence  or  from 
undisputed  facts  from  which  fair-minded 
men  might  draw  different  conclusions. 
Richmond  &>  D.  R.  Co.  v.  Powers,  149  U.  S. 
43,  13  Sup.  Ct.  Rep.  748. 

Where  there  is  evidence  tending  to  show 
tliat  an  employe  .was  riding  on  a  train  as  a 
passenger  when  he  received  an  injury,  the 
question  of  the  existence  of  the  relation  of 
carrier  and  passenger  should  be  submitted 
to  the  jury.  Bryant  v.  Chicago,  Si.  P.,  M. 
&*  O.  R.  Co.,  58  Am.  &•  Eng.  R.  Cas.  15,  53 
Fed.  Rep.  997,  4  C.  C.  A.  146. 

And  in  such  a  case  it  would  be  error  to 
direct  a  verdict  for  the  company  on  the  as- 
sumption that  the  servant  was  not  in  the 
relation  of  a  passenger  to  the  company. 
Bryant  v.  Chicago,  St.  P.,  M.  &^  O.  R.  Co., 
58  Am.  iSf  Eng.  R.  Cas.  15,  53  Eed.  Rep.  997, 
4  C.  C.  A.  146. 

Where  the  court  cannot  say,  as  a  matter 
of  law,  that  the  fa>_ts  alleged  do  not  consti- 
tute negligence  on  the  part  of  a  company, 
the  case  is  for  submission  to  the  jury.  It  is 
for  them  to  determine  whether  it  was  neg- 
ligence to  keep  locked  the  closet  in  the  pas- 
sengercoach, leaving  no  place  for  passengers 
to  attend  to  calls  of  nature,  and  for  all  of 
the  company's  servants  to  remain  away  from 
the  coach  so  that  the  closet  could  not  be 
unlocked,  and  to  stop  the  coach  o\  er  a  cut 
twenty  feet  deep,  without  notice  to  passen- 
gers of  the  danger  to  which  they  would  be 
exposed  if  they  attempted  to  go  out. 
Woodw.  Georgia  R.  &■>  B.  Co.,  84  Oa.  363, 
10  S.  E.  Rep.  967. 

After  instructing  the  jury  that  the  plain- 
tiff was  bound  to  use  ordinary  diligence  to 
avoid  being  injured,  it  is  not  error  to  refer 
It  to  th«  jury  whether  or  not,  under  the  cir- 
cumstances, he  ought  to  have  left  the  car  or 
have  taken  the  seat  nearest  to  where  he 
stood  when  he  discovered  the  danger.  Chat- 
tanooga, R.  &*  C.  R.  Co.  V.  Muggins,  52  Am. 
&^  Eng.  R.  Cas.  473,  89  Ga.  494,  \^  S.  E. 
Rep.  848. 

In  an  action  for  a  personal  injury  to  a 
passenger  caused  by  the  train  running  over 
a  cow,  the  question  ot  the  company's  negli- 
gence- in  not  guarding  the  track  better  is 
lor  the  jury,  though  it  appear  that  tiie  com 
pany  was  not  bound  to  fence.  Lackawanna 
&*  B.  R.  Co.  v.  Chenewith,  52  Pa.  St.  382. 

When  a  passenger  is    injured    through 


being  struck  by  a  hard  substance  whilst  a 
train  is  passing  upon  the  opposite  line,  the 
case  ought  to  be  sent  to  the  jury,  although 
there  is  evidence  to  the  effect  that  none  of 
the  employes  of  the  company  was  guilty  of 
negligence  contributing  to  the  accidetit. 
Pennsylvania  R.  Co.  v.  MacKinney,  yj  Am. 
&>  Eng.  R.  Cas.  153,  124  Pa.  St.  462,  17 
At/.  Rep.  14. 

Where,  in  an  action  against  a  railroad  for 
personal  mjuries,  plaintiff's  testimony, 
though  uncorroborated  and  flatly  contra- 
dicted, described  as  the  cause  of  her  injuries 
the  conduct  of  a  brakeman,  which  was  in 
violation  of  his  duty  and  negligent,  the 
case  presented  was  to  be  submitted  to  the 
jury.  Philadelphia,  IV.  &*  B.  R.  Co.  v. 
Alvord,  128  Pa.  St.  42,  18  Atl.  R,p.  391. 

The  following  questions  were  held  to  be  for 
the  decision  of  the  jury,  in  cases  where  pas- 
sengers were  injured: 

Whether  or  not  the  railv.ay  company  has 
taken  proper  mc  to  prevent  injury  to  its 
passengers  by  an  sane  passenger.  Meyer 
v.  St.  Louis,  /.  M.  (S-  5.  R.  Co.,  58  Am.  (3- 
Eng.  R.  Cas.  11 1,  54  Fed.  Rep.  116. 

Whether  the  giving  way  of  a  bridge  on 
the  line  of  the  road  was  due  to  faults  in  the 
construction  of  the  bridge  or  to  other 
causes.  Kansas  Pac.  R.  Co.  -v.  Miller,  2 
Colo.  442,  20  Am.  Ry.  Rep.  245. 

Whether  the  company  was  negligent  in 
ordering  one  on  the  wrong  tram  to  get  off 
after  the  train  is  in  motion.  Southwestern 
R.  Co.  V.  Singleton,  67  Ga.  306. 

Whether  an  engineer  in  charge  of  an  en- 
gine was  acting  in  the  line  of  his  duty  at  a 
given  time  of  the  accident.  Grand  Rapids 
&•  /.  A'.  Co.  V.  Ellison,  39  Am.  &=  Eng.  R. 
Cas.  480,  117  Ind.  234,  20  N.  E.  Rep.  135. 

Whether  unnecessary  force  was  used  in 
ejectinsr  the  passenger  or  used  in  an  unrea- 
sonable manner.  Marquette  v.  Chicago  &* 
N.  IV.  R.  Co.,  33  /owa  562. 

Whether  or  not  a  brakeman  possessed 
the  authority  to  allow  a  passenger  to  ler.ve 
a  moving  train,  there  being  a  conflict  ol 
evidence  on  this  point.  Galloway  v.  Chi- 
cago, R.  1.  &•  P.  R.  Co.,  58  Am.  <S-  Eng.  R. 
Cas.  245,  87  Iowa  458,  54  A'.  W.  Rep.  447. 

Whether  the  negligence  proved  was  wil- 
ful or  not.  Claxton  v.  Lexington  <&>•  B.  S. 
R.  Co.,  13  Bush  {Ky.)  636,  17  Ant.  Ry.  Rep. 
12.— Quoted  in  Needham  v.  Louisville  «& 
N.  R.  Co..  85  Ky.  423,  3  S.  W.  Rep.  797. 

The  amount  of  actual  damages  a  passen- 
ger may  recover,  under  the  evidence,  for 
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being  carried  beyond  his  station  and  com- 
pelled to  walk  back,  whereby  he  claims  he 
was  exposed  to  the  weather  and  was  made 
sick.  Loutwille,  N.  O.  Sr-  T.  A\  Co.  v. 
Mask,  64  Miss.  738,  2  So.  Rep,  360. 

Whether  the  employe  was  guilty  of  a 
want  of  reasonable  care  or  not,  under  all 
the  circumstances  of  the  case,  m  giving  di- 
rections to  a  passenger  to  get  off  a  moving 
car.  Wilburn  v.  St.  Louis,  I.  M.  &-  S.  E. 
Co.,  36  Mo.  App.  203. 

Whether  a  company  is  negligent  or  not 
in  failing  to  ascertain  the  necessity  and 
utility  of  an  invention  for  the  better  pro- 
tection of  passengers,  and  to  avail  itself  of 
it,  where  its  prior  use  by  other  companies 
has  been  shown.  Hegeman  v.  Western  A'. 
Corp.,  13  N.  V.  9,  affirming  16  Barb.  353. 

Whether  a  porter  who  assaults  a  passen- 
ger upon  a  sleeping-car  in  whicii  he  has 
hired  a  section,  during  an  altercation  which 
occurred  after  the  passenger  has  been  trans- 
ferred to  another  train,  owing  to  a  washout, 
was  in  the  performance  of  his  duties  as  the 
agent  of  the  railroad  company  when  the 
assault  was  inflicted.  Dwindle  v.  New 
York  C.  (S-  N.  R.  R.  Co.,  44  Am.  &•  Eng.  R. 
Cas.  384,  120  N.  Y.  117,  24  yV.  E.  Rep.  319, 
30  N.  Y.  S.  R.  578,  8  L.  R.  A.  224  revers- 
insr  45  Hun  139,  9  A^.  Y.  S.  R.  838. 

Whether  a  company  has  performed  its 
duty  in  regard  to  the  frequency  of  examina- 
tions of  the  various  portions  of  its  ma- 
chinery and  appliances,  and  whether  the 
sySitem  and  manner  of  running  the  road  are 
all  that  may  be  required  of  the  carrier. 
Palmer  v.  Delaware  &^  H.  Canal  Co.,  44  Am. 
&^  Eng.  R.  Cas.  298,  120  N.  Y.  170,  24  N.  E. 
Rep.  302,  30  N.  Y.  S.  R.  817  ;  affirming  46 
Hun  486.  II  N.  Y.  S.  R.  872. 

Whether  such  circumstances  exist  as  will 
repel  the  legal  presumption  of  negligence. 
Sullivan  v.  Philadelphia  &•  R.  R.  Co.,  30 
Pa.  St.  234.— Applied  in  Wright  v.  Penn- 
sylvania R.  Co.,  3  Pittsb.  (Pa.)  116. 

Whether  a  passenger  is  guilty  of  con- 
tributory negligence  in  jumping  from  a 
moving  train,  where  there  is  evidence  that 
he  was  put  in  peril  by  default  or  negligence 
of  the  company's  employes,  or  left  the  train 
while  in  motion  by  their  direction.  Penn- 
sylvania R.  Co.  v,  Lyons,  41  Am.  <S-»  Eng.  R. 
Cas.  154,  129  Pa.  St.  113,  18  All.  Rep.  759. 

The  effect  to  be  given  to  the  calling  of 
the  name  of  a  station  where  the  train  is 
halting.  Internationul  &*  G.  N.  R.  Co.  v. 
Eckford,  71  Tex.  274,  ZS.  W.  Rep.  679. 


Whether  the  care  due  from  the  com.pany 
for  the  safety  of  its  passengers  in  alighting 
from  its  cars  includes  the  duty  of  assisting 
a  woman  laden  with  bundles  in  alighting 
therefrom.  Texas  &*  P.  R.  Co.  v.  Miller,  79 
Tex.  78,  \l  S.W.  Rep.  264.  See  also  Mis- 
souri Pac.  R.  Co.  V.  Wortham,  37  Am.  &* 
Eng.  R.  Cas.  82,  73  Tex.  25,  3  L.  R.  A.  368, 
10  5.   W.  Rep.  741, 

Whether  a  company  has  fulfilled  its  duty 
to  furnish  safest  appliances  for  alighting 
from  its  cars  by  furnishing  a  box  about 
eleven  inches  square  on  top  and  a  little 
larger  at  the  bottom,  it  appearing  that  a 
passenger  might  in  stepping  upon  it  over- 
turn it.  Missouri  Pac.  R.  Co.  v.  M^ortham, 
37  Am.  <S>»  Eng.  R.  Cas.  2,  73  Tex.  25,  3  L. 
R.  A.  368,  10  5.   W.  I\.^  .  741. 

Where  the  evidence  showed  that  plaintiff 
was  injured  by  being  thrown  down  while 
getting  on  a  train  by  a  sudden  starting  of 
the  same,  and  that  the  train  had  stopped  and 
passengers  had  been  directed  to  get  on,^ 
even  though  some  evidence  tended  to  show 
that  plaintiff  had  been  told  to  get  on  the 
rear  car  and  was  injured  in  attempting  to 
board  another  car.  Detroit  &•  M.  R.  Co.  v. 
Curtis,  23  Wis.  152. 

(2)  Illustrations. — Where  plaintiff,  who 
was  injured  while  a  passenger  on  a  freight 
♦rain,  testifies  that  as  the  train  neared  the 
station  he  arose  to  lookout,  when  a  sudden 
jerk  threw  him  down,  and  that  he  lay  in 
the  caboose  in  pain  whilst  switching  was 
going  on  at  the  station,  and  the  defendant's 
witnesses  testify  that  the  injury  occurred  as 
the  train  was  preparing  to  leave  the  station 
and  not  whilst  it  was  approaching  it,  a  ver- 
dict for  the  plaintiff  will  not  be  set  aside, 
the  weight  of  the  evidence  and  credibility 
of  the  witnesses  being  for  the  jury.  Lusty 
V.  Atchison,  T.  &-  S.  P.  R.  Co.,  41  Am.  &* 
Eng.  R.  Cas.  93,  41  Eed.  Rep.  181.— Quot- 
ing Chicago,  B  &  Q.  R.  Co  z.  hazzard,  26 
111.  373 

A  station-master  wearing  a  uniform  simi- 
lar to  that  of  the  conductor  of  a  train,  and 
having  a  like  lantern,  signaled  an  engineer 
to  move  his  train  out  of  the  way  of  an  in 
coming  train,  the  signal  being  similar  to 
that  given  by  the  conductor  in  notifying  the 
engineer  to  leave  the  station.  The  latter 
thereupon  pulled  out,  leaving  the  conductor 
behind,  and  failing  to  take  a  sleeping-car 
which  should  have  been  attached  to  his 
tram.  He  did  not  discover  his  mistake  un> 
til  the  next  station  was  reached,  and  bein^ 
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unable  to  telegraph  for  instructions  because 
there  was  no  operator  at  the  station,  with- 
out placing  a  light  on  the  rear  car  he 
backed  down  for  the  purpose  of  taking  up 
the  conductor  and  the  missing  car,  but  on 
the  way  collided  with  another  train,  where- 
by the  plaintiff's  intestate,  a  passenger,  was 
injured.  Held,  that  though  the  original 
neglect  in  prematurely  starting  the  train 
did  not  directly  cause  the  injury,  yet  it  was 
productive  of  the  immediate  cause  thereof, 
and  the  jury  had  the  right  to  take  into  con- 
sideration the  successive  careless  acts  or 
omissions  in  reaching  their  conclusion  as  to 
the  extent  of  the  culpability  in  respect  to 
the  acts  which  should  not  have  been 
omitted,  and  the  wrongful  omissions  or  acts 
which  led  to  the  wrong  actually  done. 
Kansas  City,  M.  <S^  B.  R.  Co.  v.  Sanders,  58 
Am.  &•  Eng.  R.  Cas.  140,  98  .<4/a.  293,  13 
So.  Rep.  57. 

Plaintiff  sued  for  being  carried  three 
quarters  of  a  mile  past  his  station,  whereby 
he  missed  the  coiive3'ance  home  and  was 
compelled  to  walk  back  over  the  wet  and 
muddy  road  at  night,  which  brought  on  a 
sickness  from  which  he  never  recovered, 
as  he  claimed.  Held,  that  his  evidence  was 
sufficient  to  support  a  verdict  finding  that 
the  injury  complained  of  resulted  from  a 
failure  to  stop  the  train.  Louisville,  N.  O. 
&*  T.  R.  Co.  v.  Masi',  64  Miss.  738,  2  So. 
Rep.  360. 

A  brakeman  called  a  station  where  plain- 
tiff was  to  leave,  and  soon  after  the  train 
stopped.  The  night  was  dark,  and  plaintiff 
and  others  arose  to  leave  the  car,  and  when 
on  the  car  steps  she  was  thrown  down  by  a 
violent  motion  of  the  train  backward.  It 
appeared  that  the  train  liad  p-ssed  the  plat- 
form, and,  after  stopping,  started  up  for  the 
purpose  of  backing  to  it.  Held,  that  both 
the  question  of  the  company's  negligence, 
in  failing  to  give  notice  that  the  train  was 
not  yet  at  the  platform,  and  the  contributory 
negligence  of  plaintiff,  in  attempting  to  leave 
the  train  as  she  did,  were  for  the  jury. 
Taber  v.  Delaware,  L.  &•  W.  R.  Co.,  71  A''. 
V.  489  ;  affirming  4  Hun  765.— Quoted  in 
Smith  V.  Georgia  Pac.  R.  Co.,  41  Am.  & 
Eng.  R.  Cas.  143,  88  Ala.  538.  Reviewed 
IN  Memphis  &  L.  R.  R.  Co.  v.  Stringfellow, 
21  Am.  &  Eng.  R.  Cas.  374,  44  Ark.  322,  51 
Am.  Rep.  ^98. 

Plaintiff,  a  member  ofa  military  company, 
was  a  passenger  on  a  special  train,  which 
stopped  at  an  intermediate  station  to  per- 


mit another  train  to  pass.  No  announce- 
ment was  made  of  the  purpose  of  the  stop. 
The  time  of  stop  was  about  fifteen  minutes. 
The  plaintiff,  finding  no  water  on  the  train, 
left  it  and  crossed  a  track  to  a  passenger 
platform  and  entered  the  switch-house  in 
search  of  water.  The  question  of  whether 
he  had  abandoned  his  relation  as  a  pas- 
senger was  one  for  the  jury.  Wandell  v. 
Corbin,  17 N.  Y.  S.  R.ji^,  i  N.  Y.  Siipp.  795. 

By  reason  of  a  wreck  on  a  road  it  became 
necessary  for  defendant  to  transfer  its  pas- 
sengers by  foot  to  another  train  at  night. 
Plaintiff  was  a  female  passenger,  somewliat 
aged  and  infirm,  and  was  traveling  alone, 
and  encumbered  with  some  baggage.  A 
single  braketuan  was  sent  out  with  a  lantern 
to  conduct  some  24  to  30  passengers  to  the 
other  train.  Plaintiff  was  unable  to  keep 
up  with  the  party  and  fell  behind,  where 
she  was  unable  to  distinguish  the  lantern 
from  other  lights,  and  she  stumbled  and  fell, 
receiving  serious  injuries.  Held,  that  both 
questions,  as  to  whether  the  company  exer- 
cised reasonable  care,  under  the  circum- 
stances, and  as  to  whether  plaintiff  was 
guilty  of  any  laclc  of  reasonable  care,  were 
proper  to  be  left  to  the  jury.  Weld  v.  Ne'M 
York,  L  E.  &*  W.  R.  Co.,  52  N.  Y.  S.  R. 
184,  22  A^.  Y.  Supp.  974. 

A  conductor  announced  that  the  next 
station  was  where  plaintiff,  a  passenger, 
wished  to  get  off.  Shortly  thereafter  the 
train  stopped  and  some  one  called  out  the 
station.  As  a  matter  of  fact  the  train  had 
been  signaled  and  had  stopped  before  it 
reached  the  station.  No  notice  was  given 
to  the  passengers,  and  plaintiff,  thinking  he 
was  at  tiie  station,  stepped  out.  It  was  a 
dark,  rainy,  cold  night,  and  he  fell  in  a 
creek  and  was  injured.  Held,  that  the 
questions  of  the  company's  negligence  and 
of  the  passenger's  contributory  negligence 
were  for  the  jury,  and  a  verdict  in  favor  of 
the  passenger  would  not  be  disturbed. 
Philadelphia  &>  R.  R.  Co.  v.  Edelstein,  {Pa.) 
16  All.  Rep.  847. 

5.  Amount  of  Recovery  ;  Damages, 
a.  In  General. 
610.  Right  to  dp.mages. — In  assess- 
ing damages  against  1  railroad  for  wrong- 
fully failing  to  carry  plaintiff  as  a  passenger, 
whereby  he  is  compelled  to  walk  a  consider- 
able distance,  the  inconvenience  or  physical 
hardship  of  walking  cannot  be  considered 
as  an  element  of  damages,  where  he  volun- 
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tarily  assumes  it  instead  of  hiring  a  team 
and  d.  iving.  Morse  v.  Duncan,  8  Ant.  Sf* 
Eng.  R.  Cas.  374,  14  /'>(/.  AV/.  396.— Fol- 
lowing Francis  7\  St.  Louis  Transfer  Co., 
5  Mo.  App.  7  ;  Trigg  v.  St.  Louis,  K.  C.  & 
N.  R.  Co.,  6  Am.  &  Eng.  R.  Cas.  349,  74  Mo. 
147. 

A  plaintiff  cannot  hold  the  defendant  re- 
sponsible for  an  injury  to  himself  caused 
even  in  part  by  his  own  fault  in  failing  to 
use  ordinary  care  or  ordinary  judgment,  or 
for  any  injury  not  resulting  from  the  fault 
of  the  defendant,  but  caused  by  some  new 
intervening  cause  not  incident  to  the  injury 
caused  by  the  defendant's  wrongful  act  or 
omission  of  duty.  Pullman  Palace  Car  Co. 
V.  Bluhm,  18  Am.  &^  Eng.  R.  Cas.  87,  109 
///.  20,  50  Am.  Rep.  601, 

In  a  case  where  the  plaintiff's  arm  has 
been  broken  from  the  negligent  conduct  of 
the  defendant,  and  the  plaintiff  exercises 
ordinary  care  to  keep  the  parts  together, 
and  uses  ordinary  care  in  the  selection  of 
surgeons  and  doctors,  and  nurses,  if  needed, 
and  employs  those  of  ordinary  skill  and  care 
in  their  profession,  and  still,  by  some  un- 
skilful or  negligent  act  of  such  surgeon, 
doctor,  or  nurses,  the  bones  fail  to  unite, 
thereby  making  a  false  joint,  the  defendant, 
if  responsible  for  the  breaking  of  the  arm, 
will  be  liable  in  damages  for  the  unfavorable 
result  of  the  injury.  Pullman  Palace  Car 
Co.  v.  Bluhtn,  18  Am.  &^  Eng.  R.  Cas.  87, 
109  ///.  20,  50  Am.  Rep.  601. 

Oil.  General  and  special  <lninage.s. 
— Where  the  train  on  which  a  passenger  is 
being  carried  runs  off  the  track,  and  under 
the  excitement  of  the  moment  the  passen- 
ger jumps  off,  any  damages  resulting 
directly  and  proximately  to  the  passenger 
may  be  recovered,  including  injuries  sus- 
tained by  fright  in  jumping  from  the  train  ; 
but  such  damages  will  be  general  and  not 
special./  Smith  v.  St.  Paul,  M.  (S-  M.  R. 
Co.,  9  Am.  (S-  Eng.  R.  Cas.  262,  30  Minn. 
169,  14  A^.  IV.  Rep.  7^7. 

The  agent  of  a  railroad  company  in  At- 
lanta, Ga.,  sold  to  a  passenger  a  ticket  to 
Galveston,  Tex.  (to  which  point  it  was 
guaranteed  he  could  go),  by  way  of  his  own 
road  and  connecting  roads  to  New  Orleans, 
and  thence  by  the  Morgan  line  of  steamers 
to  Galveston,  and  upon  the  arrival  of  the 
passenger  in  New  Orleans  he  found  that  the 
steamers  on  the  Morgan  line  had  been 
taken  off.  If  there  were  other  routes  to  his 
destination  open  to  him,  the  measure  of 


damages  which  he  could  recover  against 
the  road  issuing  the  ticket  would  be  what  it 
would  have  cost  him  10  have  reached  his 
destination  by  other  means  and  routes  than 
the  Morgan  line,  including  reasonable  pay 
for  delays  ;  and  it  might  include,  also,  such 
special  damages  as  the  party  may  have  sus- 
tained by  reason  of  such  delay.  Central  R. 
Co.  v.  Combs,  18  Am.  &^  Eng.  R.  Cas.  298,70 
Ga.  533. 

If  it  should  appear  that  no  quarantine 
existed  when  the  ticket  was  sold,  and  that, 
subsequently  to  the  purchase,  the  Morgan 
line  of  steamers  was  withdrawn,  in  con- 
sequence of  the  prevalence  of  yellow  fever 
in  New  Orleans,  then  the  purchaser  would 
not  be  entitled  to  recover  anything.  Cen- 
tral R.  Co.  V  Combs,  1 8  Am.  &*  Eng.  R.  Cas. 
298,  70  Ga.  533. 

If  the  steamers  had  been  withdrawn  when 
the  ticket  was  purchased,  and  the  purchaser 
proceeded  to  New  Orleans,  and  there  was  no 
other  convenient  and  expeditious  way,  then 
the  measure  of  damages  would  be  the  ex- 
penses of  the  purchaser  from  Atlanta  to 
New  Orleans  and  back,  expenses  while 
there,  necessary  expenses  on  the  road,  and 
the  loss  of  time  in  making  the  passage  there 
and  back.  Central  R.  Co.  v.  Combs,  1 8  Ant, 
&>  En^.  R.  Cas.  298,  70  Ga.  533. 

612.  Proximate  damages.*— In  an 
action  by  a  passenger  to  recover  compensa- 
tion for  an  injury,  the  jury  are  authorized 
to  give  such  damages  as  are  warranted  by 
the  immediate  consequences  of  the  wrong, 
and  such  as  necessarily  result  from  the  act 
complained  of.  Baltimore  &*  O.  R.  Co.  v. 
Blocker,  27  Md.  277.  Baltimore  &>  O.  R.  Co. 
V.  Carr,  71  ATd.  135,  17  All.  Rep.  1052.  Mc- 
Clary  v.  Sioux  City  &>  P.  R.  Co.,  3  Neb.  44. 

If  a  passenger  is  negligently  injured, 
which  results  in  a  cancer,  if  the  jury  be- 
lieve that  the  cancer  is  the  natural  prox- 
imate consequences  of  the  injury,  the  can- 
cer should  be  considered  as  an  element  in 
awarding  damages.  Baltimore  City  Pass.  R. 
Co.  v.  Kemp,  18  Am.  &>  Eng.  R.  Cas.  220,  61 
Md.  74,  XI  Am.  Rep.  381,  «.— Distinguish- 
ing Hobbs  V.  London  &  S.  W.  R.  Co.,  L.  R. 
10  Q.  B.  III. 

In  an  action  by  a  passenger  for  the  re- 
fusal to  accept  his  ticket,  the  plaintiff  will 
be  entitled  to  recover,  in  the  absence  of 


*  Disease  as  proximate  or  remote  result  of 
company's  negligence,  see  note,  18  Am.  &  EiNG. 
R.  Cas.  233. 
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maiice  or  wantonness  or  circumstances  of 
agfiravalion,  such  daniaj;es  only  as  were  the 
immediate  and  necessary  consequences  re- 
sulting from  the  wrongful  act  of  the  defend- 
ant; that  is  to  say,  the  expenses  incurred 
by  him  by  reason  of  the  defendant's  refusal 
to  allow  him  to  enter  its  car,  the  amount 
paid  for  another  ticket,  compensation  for 
loss  of  time,  hotel  expenses,  if  any,  incurred, 
and,  in  addition  to  these,  for  the  incon- 
venience suffered  by  him,  if  it  be  such  as  is 
capable  of  being  ascertained  and  assessed 
at  a  money  value.  Northern  C,  A'.  Co.  v. 
O' Conner,  52  Am.  &»  Eng.  R,  Cas.  176,  76 
Mil.  207,  16  L.  R.  A.  449,  24  Atl.  Rep.  449. 

The  plaintifT,  who  was  a  young  girl  about 
eight  years  of  age,  being  carried  about  one 
mile  beyond  her  destination,  and  put  off  at 
a  place  with  which  she  was  not  familiar, 
woud  naturally  be  frightened  by  her  con- 
ditions and  surroundings,  and  attempt  to 
walk  rapidly  along  the  track  back  to  the 
stat'on ;  and  for  damages  resulting  from 
these  natural  consequences  of  the  defend- 
ant's wrongful  act  a  recovery  may  be  had. 
East  Tenn.,  V.  &*  G.  R.  Co.  v.  Lockhart,  79 
Ala.  315. 

013.  Beniote  damages.— (i)  Gener- 
ally.— If  a  train  wrongfully  fails  to  stop  to 
take  on  a  passenger,  he  is  entitled  to  re- 
cover nominal  damages,  and  such  actual 
damages  as  he  may  sustain  by  reason  of  the 
delay;  but  if  the  passenger,  instead  of  pro- 
curing a  comfortable  and  safe  conveyance, 
or  waiting  a  few  hours  for  another  train, 
proceeds  on  foot  and  thereby  brings  on 
sickness,  he  is  not  entitled  to  recover  for 
the  sickness.  Indianapolis,  B.  &*  W.  R. 
Co.  V.  Birney,  71  ///.  391.— DISTINGUISHED 
IN  Evans  v.  St.  Louis,  I.  M.  &  S.  R.  Co.,  11 
Mo.  App.  463.  Followed  in  Morse  v. 
Duncan,  8  Am.  &  Eng.  R.  Cas.  374,  14  Fed. 
Rep.  396.  Reviewed  in  Louisville,  N.  & 
G.  S.  R.  Co.  V.  Fleming,  14  Lea  (Tenn.)  128 ; 
Brown  v.  Chicago,  M.  &  St.  P.  R.  Co.,  3  Am. 
&  Eng.  R.  Cas.  444,  54  Wis.  342,  41  Am. 
Rep.  41. 

The  iact  that  the  passenger  was  compelled 
to  borrow  money  to  pay  fare  illegally  ex- 
acted is  too  remote  to  afford  a  basis  for  the 
assessment  of  damages  The  same  is  true 
as  to  the  remarks  or  comments  of  other 
passengers  subsequent  to  the  transaction 
complained  of.  Hoffman  v.  Northern  Pac. 
R.  Co.,  45  Minn.  53,  47  N.  W.  Rep.  312. 

(2)  Illustrations. — In  an  action  against  a 
carrier  for  non-performance  of  his  contract 


to  carry  a  passenger,  remote  and  contingent 
damagei  cannot  be  recovered.  So  helil,  in 
a  case  where  the  plaintiff,  through  the  vio- 
lation of  the  agreement  of  the  defendants, 
was  detained  at  New  Orleans  and  at  Panama, 
on  his  way  to  California,  an  unreasonable 
length  of  lime,  and  the  court  charged  the 
jury  that  the  measure  of  damages  would  be 
the  wages  at  the  then  rates  in  San  Francisco 
during  the  period  of  such  detention.  Yonge 
v.  Pacific  Mail  Steamship  Co.,  i  Cal.  353. 

A  theatrical  manager  purchased  tickets 
for  himself  and  troupe  over  a  railroad,  at  the 
termi  lus  of  which  they  were  to  take  a  train 
on  a  connecting  road  to  their  destination, 
where  a  performance  was  to  be  given.  A 
collision  occurred  on  the  first  road,  and  the 
train  was  delayed  so  as  to  miss  connection 
with  the  train  on  the  second  road,  and  plain- 
tiff and  his  troupe  failed  to  reach  their  des- 
tination in  time  for  the  performance,  and 
were  compelled  to  refund  $288  for  tickets 
that  had  already  been  sold.  Plaintiff  did 
not  notify  the  company  of  his  engagement 
until  at  the  point  of  delay,  late  at  night,  and 
then  by  telegraph,  but  it  did  not  appear 
that  the  telegram  was  received  in  time  to 
avoid  the  delay.  Held,  that  the  damages 
resulting  from  a  failure  to  keep  the  engage- 
ment were  too  remote  to  be  recovered. 
Georgia  R.  Co.  v.  Hay  den,  71  Ga.  518,  51  Am. 
Rep.  274. 

In  an  action  for  damages  for  injuries  to  a 
female  passenger,  m  which  the  only  evi- 
dence introduced  referred  to  the  injuries 
she  sustained  and  to  a  miscarriage  or  abor 
tion  caused  by,  and  great  pain  suffered  in 
ccjnsequeiice  of,  the  injury,  an  instruction 
that  "  if  the  da.iiages  are  only  the  imaginary 
result  o(  the  tortious  act,  or  other  and  con 
tinuous  circumstances  preponderate  largely 
m  causing  the  injurious  effect,  such  dam- 
ages are  too  remote  to  be  a  basis  of  recov- 
ery against  the  wrong-doer,  and  damages 
traceable  to  the  act,  but  not  its  legal  or  ma- 
terial consequences,  are  too  remote  or  con- 
tingent," is  properly  refused.  Augusta  &*  S. 
R.  Co.  V.  Randall,  34  Am.  &^  Eng.  R  Cas. 
439.  79  ^rt-  304.  4  S-  E.  Rep.  674. 

A  transfer  company  undertook  to  convey 
plaintiff  from  a  station  through  a  city  to 
her  home,  but  set  her  down  a  mile  from  her 
residence,  on  the  sidewalk  of  a  street  much 
frequented,  and  on  which  street-cars  ran  to 
within  one  square  of  her  home.  It  wa 
davlight,  but  the  weather  was  cold,  an 
plaintiff  was  a  lady  of  delicate  constitution, 
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She  walked,  and  in  doin^j  so  contracted  a 
cold  which  resulted  in  sickness  permanently 
impaiiin}^  her  healtli.  Held,  that  slie  could 
only  recover  reasonable  cost  of  a  convey- 
ance home  and  any  necessary  expense  in 
cndeavorins  to  avoid  exposure  to  tlie  cold; 
that  both  her  own  contributory  negligence 
and  tlie  remoteness  of  the  damages  would 
prevent  a  recovery  of  damages  resulting 
from  the  sickness.  Francis  v.  SI.  Louis 
Transfer  O.,  5  Mo.  App.  7.— Followed  in 
Morse  V.  Duncan,  8  Am.  &  Eng.  R.  Cas.  374, 
14  Fed.  Rep.  396. 

Where  a  train  of  cars  was  running  three 
quarters  of  an  iiour  behind  the  usual,  ordi- 
nary, and  advertised  time  for  the  running 
of  trains  upon  the  road  of  a  carrier,  and 
was  upset  by  a  sudden  gust  of  wind  which 
crossed  the  track,  but  not  that  portion  of 
the  track  where  the  train  would  have  been 
if  running  on  time,  whereby  a  passenger 
was  injured — held,  that  the  injury  com- 
plained of  was  not  the  natural  result  of  the 
train  being  behind  time,  and  that  the  dam- 
ages sustained  were  too  remote  to  entitle 
a  recovery  against  the  carrier.  McClary  v. 
Sioiix  City  &•  P.  A'.  Co.,  3  AV^.  44. 

(3)  English  cases.  —  Where  a  com- 
pany's trains  fail  to  connect  as  advertised, 
and  a  passenger  is  compelled  to  stay  over 
at  the  connecting  point  until  the  next  day, 
he  is  entitled  to  recover  his  hotel  expenses 
and  the  railway  fare  the  next  day  to  his 
destination,  but  cannot  recover  for  any 
damage  occasioned  by  his  not  reaching 
other  places  by  the  time  he  might  have 
reached  them  if  the  company  had  performed 
its  contract.  Hamlin  v.  Great  Northern 
R.  Co.,  I  H.  &^N.  408,  2/«r.  A'.  S.  11 22,  26 
L./.  Ex.  20.— Followed  in  Le  Blanche  7k 
London  &  N.  W.  R.  Co.,  L.  R.  i  C.  P.  D. 
286,  45  L.  J.  C.  P.  521,  34  L.  T.  667,  24  W. 
R.  808. 

Where  a  husband  and  wife  are  carried 
aside  from  their  destination  by  a  train  on 
which  they  are  passengers,  and  are  obliged 
to  get  ofl  in  the  night-time  and  walk  home 
through  the  rain,  damages  may  be  recov- 
ered for  the  inconvenience  suffered,  but  not 
on  account  of  the  illness  of  the  wife,  who 
was  laid  up  and  made  sick.  Hodfis  v.  Lon- 
don &^  S.  IV.  R.  Co.,  L.  R.  10  Q.  B.  in,  44 
L.J.  Q.  B.  49,  32  L.  T.  352.  23  W.  R.  520.— 
Commented  on  in  McMahon  v.  Field,  L. 
R.  7  Q.  B.  D.  591,  so  L.  J.  Q.  B.  D.  552,  45 
L.  T.  381. 


A  husband  took  tickets  at  W.  for  him- 
self, wife,  and  two  children  of  five  and  seven 
years  of  age,  respectively,  to  go  to  H.  station 
by  the  last  train  at  night.  By  thenegligcnrc 
of  the  porters  they  were  put  into  the  wrong 
train  and  carried  to  E. ;  being  unable  to  oh' 
tain  accommodation  for  the  night  at  E.,<ira 
conveyance,  they  walked  home,  a  distance 
of  between  four  and  five  miles,  and  the 
night  being  wet  the  wife  caught  cold,  and 
medical  expenses  were  incurred.  Held,  xhixt 
the  husband  wan  entitled  to  recover  dam- 
ages in  respect  of  the  inconvenience  sulTered 
by  being  compelled  to  walk  home,  bu:  that 
the  illness  of  the  wife  was  a  consequence  too 
remote  from  the  breach  of  contract  for 
damages  to  be  recoverable  for  it.  Hobbs  v. 
London  (S^"  S.  W.  R.  Co.,  L.  R.  \o  Q.  B.  in, 
44  L.  J.  Q.  B.  49.  3  Ry.  &^  C.  T.  Cas.  xxiii. 

A  passenger  claimed  to  recover  as  dam- 
ages from  a  company  a  sum  of  money,  of 
which  he  had  been  robbed,  in  consequence, 
as  he  alleged,  of  the  company's  negligence 
in  allowing  their  carriage  to  be  over- 
crowded. Held,  that  the  damage  claimed 
for  was  too  remote.  Cobb  v.  Great  Western 
R.  Co.,  58  Am.  6-  Eng.  R.  Cas.  169,  [1893]  i 
Q.  B.  459- 

614.  Future  or  prospcoth'e  flniii- 
ngcs. — Where  a  passenger  sues  for  personal 
injuries  the  jury  may  include  in  the  dam- 
ages any  that  the  evidence  shows  will  re- 
sult in  the  future.  IVashitigton  &^  G.  R. 
Co.  V.  Harmon,  147  U.S.  571,  13  Stip.  Ct. 
Rep.  557. 

Where,  in  an  action  for  personal  injuries 
to  a  passenger,  the  injured  party  has  not 
fully  recovered  at  the  date  of  the  trial,  the 
jury  are  not  limited  to  the  damages  suf- 
fered up  to  that  time,  but  may  also  allow 
compensation  for  future  disability  and  suf- 
fering resulting  from  the  same  cause. 
Johnson  v.  Northern  Pac.  R.  Co, ,  47  Minn. 
430,  50  A^.  W.  Rep.  473. 

615.  Xoininal  (1ainng:os. — In  the  ab- 
sence of  malice,  insult,  or  wilful  wrong 
when  a  passenger  train  has  failed  to  stop  at 
a  flag-station,  where  passengers  get  on  and 
off,  and  a  passenger  for  such  jumps  off  and 
walks  back  about  two  hundred  yards,  and 
i^-cic  is  no  proof  of  actual  damages,  only 
nominal  damages  can  be  recovered  from 
the  railroad  company;  exemplary  damages 
are  not  recoverable.  Kansas  City,  M.  &*  B. 
R.  Co.  v.  File,  67  Miss.  373,  7  So.  Rep. 
223. 
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b.  Elements  and  Measure  of  Damages. 

OKI.  Generally.* — The  measure  of 
damages  in  favor  of  a  passenger  injured  by 
the  negligence  of  a  railroad  company  is  the 
injuries  received,  the  sullerings  experienced, 
and  the  consecjuent  loss  sustained  by  the 
passenger.  Kutlurford  v.  Shniieport  &*  H. 
K.  Co.,  41  Am.  <S-  Eh^.  A".  Cas.  129,  41  La. 
Ann.  793,  6  So.  Rep.  644. 

A  passenger  who  is  injured  by  the  negli- 
gent running  of  the  train,  or  on  account  of 
an  insufficient  platform  at  which  he  is 
landed,  is  entitled,  as  damages,  to  compen- 
sation for  the  bodily  injuries  sustained,  tlie 
pain  suflered,  the  effect  of  the  injury  on  his 
health,  according  to  its  degree  and  probable 
duration,  the  expenses  of  his  sickness  re- 
sulting from  the  injury,  and  of  attempting 
to  efTect  a  cure,  and  the  pecuniary  loss  sus- 
tained by  reason  of  inability  to  attend  to 
his  business  or  profession.  St.  Louis,  L  M. 
<S-  S.  A\  Co.  V.  Cantrell,  8  Am.  Sf  Eng.  R. 
Cas.  198,  37  Ark.  519,  40  Am.  Rep.  105. 

In  assessing  damages  to  a  passenger  for 
loss  of  limb  the  jury  should  consider  the 
age,  situation,  bodily  suffering,  and  mental 
anguish  of  the  person  injured,  and  the  loss 
sustained  by  him  in  consequence,  and  the 
extent  to  which  he  was  tliereby  disabled 
from  self-support.  IV/talen  v.  St.  Louis,  A'. 
C.  (S-  N.  A\  Co.,  60  Mo.  323,  9  Am.  Ry.  Rep. 
224. 

Where  a  female  passenger  sues  for  being 
carried  past  her  station  and  being  put  ofT  at 
a  lonely  place  in  the  night-time,  being 
compelled  to  walk  back  and  carry  a  child 
and  a  satchel,  which  it  was  alleged  caused 
sickness  and  other  suffering,  it  is  proper  for 
the  court  to  charge  the  jury  that  "the  car- 
rier must  make  compensation  according  to 
the  nature  of  the  injury,  and  such  injury 
may  consist  of  personal  inconvenience,  sick- 
ness, loss  of  time,  bodily  and  mental  suffer- 
ing, loss  of  capacity  to  earn  money,  personal 
injury,  pecuniary  expenses,  disfigurement, 
or  permanent  physical  or  mental  impair- 
ment." Texas  &^  P.  A'.  Co.  v.  Pollard,  2 
Tex.  App.  {Civ.  Cas.)  424. 

Passengers  by  vessel,  who  are  entitled  to 
meals,  may  recover  damages  for  the  bad 
quality  of  the  food  furnished,  where  the 
evidence  shows  that  it  was  not  such  as  they 
were  entitled  to  expect  from  the  fare  paid. 

*  Measure  of  damages  in  actions  for  injuries  to 
passengers,  see  note,  9  Am.  &  Eng.  R.  Cas.  371. 
And  see  also  Damages,  G7-74. 


T/ie  Park  D.  C.  Murray,  11  Sawy.  (I/.  S.) 
416. 
«17.   CoiniioiiMatory  daiiiat^cfl.— In 

actions  against  passenger  carriers  for  per- 
sonal injuries  occasioned  by  their  negli- 
gence, the  rule  of  damages  is  based  upon 
the  idea  of  compensation  and  not  of  pun- 
ishment. Johnson  v.  Wells,  6  Nm.  224.— 
Quoting  Morse  v.  Auburn  &  S.  R.  Co.,  10 
Barb.  (N.  Y.)  625. 

And  the  passenger  is  entitled  to  full  com- 
pensation for  his  injury.  Memphis  &*  C.  R, 
Co.  V.  Whitfield,  44  Miss.  466. 

A  passenger  is  entitled  to  such  damages 
as  will  compensate  for  the  injuries  sus- 
tained and  for  expenditures  made  and  lia- 
bilities incurred  in  consequence  of  the  in- 
jury, and  also  for  pain  and  suffering,  keeping 
in  mind  whether  the  injuries  were  liable  to 
be  permanent  or  temporary.  Mackoy  v. 
Missouri  Pac.  R.  Co.,  5   McCrary    U.  S.) 

538. 

In  estimating  his  compensatory  damages 
the  jury  may  consider  loss  of  ti  ne,  pecuni- 
ary expense,  and  bodily  pain,  and  incurable 
hurt,  expense  of  cure,  and  mental  suffering 
caused  by  the  injury;  and  also  such  future 
damages  as  may  result  from  loss  of  health, 
time,  use  of  limbs,  bodily  and  mental  pain 
and  suffering.  Memphis  &^  C.  R,  Co.  v, 
Whitfield,  44  Miss.  466.— QUOTING  Curtiss 
V.  Rochester  &  S.  R.  Co.,  20  Barb.  (N.  Y.) 
282;  Pennsylvania  R.  Co.  v.  Vandever,  36 
Pa.  St.  298;  Pennsylvania  R.  Co.  v.  Kelly, 
31  Pa.  St.  372.  Reviewing  Morses.  Auburn 
&  5.  R.  Co.,  10  Barb.  (N.  Y.)  621. 

The  damages  should  be  limited  to  such 
as  are  strictly  compensatory,  including 
bodily  pain  and  so  much  only  of  mental 
suffering  as  may  be  indivisibly  connected 
therewith.  Johnson  v.  Wells,  6  Ni'V.  224. — 
Quoting  Illinois  C.  R.  Co.  v.  Barron,  5 
Wall.  (U.  S.)  90.— Distinguished  in  Quig- 
ley  V.  Central  Pac.  R.  Co.,  11  Nev.  350; 
Willson  V.  Northern  Pac.  R.  Co.,  5  Wash. 
621. 

The  damages  may  include  compensation 
for  suffering,  expense  of  medical  attendance, 
and  loss  of  time,  but  the  damages  must  be 
strictly  compensatory,  unless  the  injury  was 
wantonly  afflicted.  Pennsylvania  R.  Co.  v. 
Books,  57  Pa.  St.  339.— Distinguished  in 
Ohio  &   M.   R.  Co.  V.  Dickerson,  59   Ind. 

3'7- 

Where  a  declaration  is  framed  in  two 
counts,  one  on  a  contract  for  common  car- 
riage and  the  other  for  personal  assault,  a 
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recovery  on  the  first  count  entitles  the 
Ijlaiiitilf  to  actual  ilatnayes  only.  Sprin^^er 
J'raiisp.  Co.  V.  SrnH/i,  lO  Lea  {Tetm,)  498,  1 
kS".   //'.  h'ep.  280. 

At  the  trial  in  an  action  by  a  passenger  for 
personal  injuries  evidence  was  admitted 
showing  that  plaintiti  was  dependent  for  a 
support  upon  his  own  labor.  In  instruct- 
ing the  jury  the  court  gave  rules  for  the 
estimation  of  damages,  entirely  omitting 
tlie  question  of  plaintifl's  support.  Held, 
that  even  if  there  was  error  in  admitting 
the  evidence  it  was  cured  by  tiie  instruc- 
tion. Mac/coy  v.  Missouri  Pac,  A'.  Co.,  5 
McCniry  (U.  S.)  53S. 

G18.  Physical  piiiii  and  Miifrcriii{;.— 
(I)  Rule  stated. — Tiiough  it  is  diflicult  to 
conceive  how  bodily  pain  and  suflering  can 
be  estimated  in  dollars  and  cents,  yet  it  is 
well  settled  that  a  recovery  can  be  had  for 
them  as  damages  in  actions  against  carriers 
for  personal  injuries  to  passengers  occa- 
sioned by  negligence.  Johnson,  v.  Wells, 
6  Nev.  224.— Quoting  Laing  v.  Colder,  8 
Pa.  St.  479. — Pennsylvania  K.  Co.  v.  Allen, 
53  Pa.  St.  276. 

A  passenger  injured  by  the  negligence  of 
the  carrier  may  recover  for  loss  of  time  and 
any  necessary  pecuniary  expenses  incurred 
and  for  bodily  pain  and  suffering  endured. 
Morse  v.  Auburn  &*  S.  P.  Co.,  10  Barb.  {N. 
V.)  621.  —  Distinguished  in  Munro  v. 
Pacific  Coast  D.  &  R.  Co.,  84  Cal.  515,  24 
Pac.  Rep.  303.  Quoted  in  Johnson  v. 
Wells, 6  Nev.  224.  REViiiWED  and  quoted 
in  Memphis  &  C.  R.  Co.  v.  Whitfield,  44 
Miss.  466. 

He  may  recover  damages  for  personal 
suffering,  medical  expenses,  and  any  other 
direct  pecuniary  loss,  including  loss  of  prob- 
able future  earnings  during  the  time  of  the 
disability.  Brignoliw.  Chicago  &*  G.  E.  P. 
Co.,  4  Daly  {N.   V.)  182. 

(2)  Illustrations. — In  attempting  to  board 
one  of  defendant's  cars  plaintiff  was  thrown 
from  and  under  it  by  the  sudden  and  al- 
leged negligent  starting  of  the  train,  receiv- 
ing injuries  which  resulted  in  the  amputa- 
tion of  his  right  arm.  In  an  action  to 
recover  damages — field,  it  was  competent 
for  plaintiff  to  show  that  after  the  amputa- 
tion he  experienced  pain,  seemingly  in  the 
amputated  hand  and  arm ;  that  his  bodily 
pain  resulting  from  the  injury  was  properly 
the  subject  of  proof  and  consideration,  al- 
though its  location  was  deceptive.  Hicken- 
boitoni  V.  Delaware,  L.  &»  W,  R.  Co.,  122 


N.  Y.  91,  25  iV.  E.  Rep.  279,  33  .V.  Y.  S.  R. 
312;  ajDinniitg  15  X.   Y.  S.  R.  \\. 

The  train  on  which  plaintiff  was  riding  as 
a  passerger  was  wrecked  and  [)lai;itiff  was 
fastened  by  broken  pieces  of  the  train  where 
he  could  not  extric.ite  himself,  and  the 
same  parts  of  the  train  which  held  jjlaintiff 
supported  the  locomotive  and  tender  some 
two  feet  above  him.  He  remained  in  this 
condition  some  30  or  40  mis utes,  momen- 
tarily expecting  to  be  crushed,  under  such 
agony  that  he  begged  bystundcis  to  kill 
him.  Held,  that  it  was  proper  to  charge  the 
jury  in  estimating  daniJiges  that  they  might 
consider  the  "  situation  at  the  time,  how 
painful,  how  trying  it  was."  Quinn  v.  Long 
Island R.  Co.,  34  Hun  (N.  K)  331.— Review- 
ing Ransom  v.  New  York  &  E.  R.  Co.,  15 
N.  Y.  415.— Reviewed  in  Harding  t/.  New 
York,  L.  E.  &  W.  R.  Co.,  36  Hun  (N.  Y.) 
72. 

010.  Mental  anguish.— The  court  in- 
structed the  jury  that  in  determining  the 
amount  of  damage  the  plaintiff  was  entitled 
to  recover,  if  any,  they  had  the  right  to  and 
should  take  into  consideration  all  the  facts 
and  circumstances  in  evidence — the  nature 
and  extent  of  the  plaintiff's  physical  injuries, 
if  any,  testified  about  by  the  witnesses,  his 
suffering  in  body  and  mind,  if  any,  resulting 
from  such  injuries,  and  also  such  prospect- 
ive suffering  and  loss  of  health,  if  any,  as 
they  might  believe,  from  all  the  evidence 
before  them,  he  has  sustained  or  will  sus- 
tain. It  was  objected  that  it  made  mental 
suffering  an  element  of  damage,  and  prac- 
tically assumed  that  the  plaintiff  was  en- 
titled to  damages,  etc.  Held,  that  tiie  ob- 
jections were  not  well  founded.  Hannibal 
&•  St.  J.  P.  Co.  V.  Martin,  11 1  ///.  219;  af- 
firming  11  ///.  App.  386. 

Where  a  passenger  is  rightfully  upon  a 
train  with  a  ticket  that  entitles  him  to  be 
carried  to  the  point  he  claims,  and  for  some 
reason  the  conductor  disputes  and  refuses 
to  accept  such  ticket  and  requires  him  to 
pay  extra  fare,  to  avoid  being  ejected  from 
the  car  in  the  presence  of  other  persons  in 
such  a  way  as  to  call  their  attention  to  the 
dispute  or  controversy,  he  is  entitled  to  re- 
cover damages  as  compensation  for  the  feel- 
ings of  humiliation  and  shame  suffered  by 
him.  Chicago  &•  E.  I.  P.  Co.  v.  Conley, 
6  Ind.  App.  9,  32  N.  E.  Pep.  96. 

Where  in  an  action  by  a  passenger  for 
personal  injuries  plaintiff's  evidence  tended 
to  show  that  threats  of  personal  violence 
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ninde  by  the  conductor  and  others  on  the 
train  caused  liim  to  jump  therefrom  while 
it  was  in  niotioM,  whereby  liis  foot  was  run 
over,  necessitating  amputation,  an  instruc- 
tion tiiat  piaintilT  could  recover  damages  for 
the  tlireats,  wlieLlier  or  not  any  injury  re- 
sulted therefrom  to  ills  person  or  property, 
and  which  permitted  plaiiititi  to  recover  for 
nu-ntal  anguisli  alone,  regardless  of  tlie 
physical  injuries  lie  may  have  sutlered,  was 
erroneous.  Spolin  v.  Missouri  J'ac.  Ji.  Co., 
1 16  Mo.  617,  22  5,  IV.  Ki'p.  690. 

When,  in  an  action  by  a  passenger  against 
a  company,  the  only  allegation  in  the  peti- 
tion with  respect  to  pain  and  suffering  oc- 
ca^ioi'Ld  by  injuries  for  which  suit  is  brouglit 
\c,  "  that  in  consequence  of  said  injuries  the 
plaintiff  was  confined  to  his  bed  under  treat- 
ment of  physicians  for  five  or  six  weeks,  and 
that  he  suffered  painfully  from  said  wounds," 
plaintiff  cannot  recover  for  mental  suffering. 
/ii/cntatio>ial&'  G.  N.  R.  Co.  v.  Irvine,  ( Tex.) 
18  Am.  &>  Enc;.  R.  Cas.  294.— Quoting 
Texas  &  P.  R.  Co.  v.  Durrett,  57  Tex.  53. 

Where  a  passenger,  through  the  negli- 
gence of  the  company,  is  injured  while 
alighting  from  the  train,  proofs  showing 
that  his  nervous  system,  his  spine,  and  gen- 
eral health  were  affected  thereby,  are  suf- 
ficient to  justify  the  inference  that  he  suf- 
fered mental  anguish,  and  to  allow  the  jury 
to  consider  sucli  as  an  element  of  damages, 
GiihfsloH,  H.  iS»  S.  A.  R.  Co,  v.  Thornsbcrry, 
{Tex.)  17  S.  IV.  Rep.  521. 

Where  a  passenger  sues  for  being  kept 
out  of  a  car  to  which  her  sex  and  ticket  en- 
titled her,  and  for  being  pushed  against  the 
railing  and  compelled  to  enter  another  car, 
an  instruction  which  tells  the  jury  that  in 
estimating  her  damages  they  may  take  into 
consideration  herfeelings,  pain, and  humilia- 
tion of  mind,  as  well  as  the  actual  incon- 
venience and  bodily  injury,  including  both 
mental  and  physical  pain  which  she  suffered 
thereby,  correctly  states  the  law.  Texas  &^ 
P.  R.  Co.  V.  Johnson,  2  Tex.  App.  (Civ.  Cas.) 
154. 

Plaintiff  and  others  were  carried  on  an 
excursion  in  going  out,  but  the  company 
failed  to  send  a  train  for  their  return  in  the 
evening,  and  they  were  compelled  to  stay 
out  all  night.  Held,  that  i^  the  action  there- 
for be  based  on  the  special  contract  to  carry, 
no  recovery  can  be  had  for  disappointment 
of  mind,  sense  of  wrong,  or  injured  feelings; 
but  such  damages  may  be  recovered  if  the 
action  oe  for  a  breach  of  the  general  duty 


of  the  company  as  carriers.  Walsh  v.  Chi- 
Ciij^o,  M.  &•  St.  J'.  R.  Co.,  43  IVis.  23,  15 
^lin.  Ry.  Rip.  71. 

hi  an  action  for  personal  injuries,  oc- 
casioned by  the  breaking  down  of  a  stage- 
coach, it  is  error  to  instruct  tlie  jury  in  cs- 
timatingdamages  to  take  into  consideration 
plaintiff's  "pain  of  mind, "  as  distinct  from 
his  bodily  suffering.  Johnson  v.  Wells,  6 
Nev.  224.— Criticising  Blake  v.  Midland 
R.  Co.,  iS  'J.  B.  Ill  ;  Ransom  v.  New  V'(jrk 
&  E.  R.  Co..  15  N.  Y.  415.  DiSAi'i'KoviNG 
Fairchil'l  v,   California   Stage  Co.,  13  Cal. 

'  i..iO.  Prrll  ni.a  IVlKlit.*-A  female 
passenger  ^as  compelled  to  leave  a  car  at 
night  sev.i  1  hundred  feet  from  the  plat- 
form, and  in  walking  along  a  side-track  she 
fell  in  an  open  cattle-guard  and  was  injured. 
While  she  was  trying  to  extricate  lierscif 
those  in  charge  of  th-  train  switched  cars 
onto  the  side-track  toward  lier,  greatly 
i'riglitening  her.  Held,  tliat  her  fright  might 
be  considered  in  estimating  the  damages. 
Sluts  v.  Chicago  i3-  N.  W.  /i'.  Co.,  37  Am.  &* 
Eng,  R,  Cas.  187,  73  Wis.  147,  40  iV.  W. 
yiV/.  653.— Followed  in  Kreu/.iger  i^.  Chi- 
cago &  N.  W.  R.  Co.,  73  Wis.  158,  40  N.  W. 
Rep.  657. 

Oai.  Dlsfigiirenient.— Where  a  fe- 
male passenger  is  injured  by  the  negligetice 
of  the  carrier,  she  may  recover  damages  for 
the  disfigurement  of  her  person  ;  but  in  es- 
timating the  damages  her  condition  and 
circumstances  should  be  considered.  The 
OriJlaiHine,  3  Sawy.  {U.  S.)  397. 

022.  luipairiiiuiit  of  latMiltios. — 
In  an  action  for  injuries  to  a  passenger  the 
jury  may  consider,  in  estimating  the  dam- 
ages, whether  the  mental  fficidtics  of  |)lain- 
tiff  were  impaired  by  the  accident,  wheiiier 
the  act  was  wilfully  done  or  not.  Toledo, 
W.  (3-  W.  R.  Co.  V.  Badddey,  54  ///.  19.— 
Distinguishing  Flemington  v.  Smithers,  2 
C.  &  P.  292. 

And  in  such  case  it  is  competent  for  the 
physician  who  attended  plaintiff  to  give  his 
opinion  in  respect  to  the  effect  of  the  in- 
juries received  by  plaintiff  upon  his  future 
condition.  Toledo,  W.  &*  W.  R.  Co.  v. 
Baddeley,  54  ///.  19. 

023.  Ag8:ravatiou  of  disease.  —  If 
the  injury  of  which  a  passenger  complains 
did  not  of  itself  cause  a  permanent  stiff- 

*  Peril  and  fright  as  elements  of  liainage,  see 
note.  37  Am.  &  Eng.  R.  Cas.  193. 
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ness  of  his  arm,  but  aggravated  a  former 
injury  which  he  had  received,  increasing  his 
pain  and  suflering,  and  necessitating  sur- 
gical attention,  these  are  elements  of  dam- 
ages for  which  lie  is  entitled  to  recover. 
Montgomery  &•  E.  R.  Co,  v.  Mallettc,  92 
Ala.  209,  9  So.  Rep.  363. 

The  fact  that  a  plaintiff  was  sick  when 
siie  left  tlie  train,  though  the  conductor  was 
ignorant  of  it,  is  competent  and  admissible 
evidence  for  her,  not  as  an  element  of 
damages,  but  as  tending,  in  connection  with 
other  circumstances,  to  show  the  relation 
between  the  subsequent  aggravation  of  her 
sickness  and  the  defendant's  original  wrong- 
ful act;  and  the  rough  condition  of  the 
track  back  to  the  station,  over  which  she 
walked,  is  admissible  as  evidence  for  the 
same  purpose.  East  Tenn.,  V.  &*  G.  R.  Co. 
V.  Lockhart,  79  Ala.  315. 

624.  Carryiu};  beyond  station  or 
destination. — Where  the  company  has 
violated  its  contract  with  a  passenger  by 
carrying  him  beyond  his  destination,  it  is 
responsible  in  damages  for  the  discomfort, 
inconvenience,  sickness,  expenses,  and 
charges  shown  to  have  been  the  direct, 
natural,  and  proximate  result  of  the  breach 
of  the  contract.  International  &>  G.  N.  R. 
Co.  v.  Terry,  21  Am.  <S^  Eng.  R.  Cas.  323,  (.2 
Tex.  380.— Approving  Williams  v.  Vander- 
bilt,  28  N.  Y.  217. 

In  an  action  against  a  carrier  by  a  passen- 
ger who  was  carried  beyond  his  destination, 
the  plaintiff  is  entitled  to  recover  damages 
for  his  trouble  and  inconvenience  in  getting 
back  to  his  destination.  East  Tenn.,  V.  &* 
G.  R.  Co.  V.  Lockhart,  79  Ala.  315.  Penn- 
sylvania R.  Co.  V.  Aspell,  23  Pa.  St.  147 

Where  the  complaint  not  only  avers  the 
failure  to  stop  at  the  station  in  he  first  in- 
stance, but  also  the  refusal  of  the  conductor 
to  back  the  train  to  the  station,  and  the 
consequent  necessity,  enforced  by  his  orders, 
for  plaintiff  to  alight  and  walk  back,  charges 
asked,  limiting  her  right  of  recovery  to 
damages  sustained  in  consequence  of  the 
failure  to  stop  in  the  first  instance,  are 
properly  refused.  Alabama  G.  S.  R.  Co.  v. 
Sellers,  93  Ala.  9,  9  So.  Rep.  375. 

In  such  case  the  fact  that  plaintiff  had  a 
baby  in  her  arms  is  relevant  and  admissible 
as  evidence  u\  aggravation  of  damages, 
whether  regard  be  had  to  the  baby  itself, 
her  natural  solicitude  for  it,  or  only  as  one 
of  the  impediments  which  prevented  or 
hindered  her  use  of  an  umbrella  as  a  pro- 


tection against  rain.    Alabama  G.  S.  R.  Co. 
V.  Sellers,  93  Ala.  9,  9  So.  Rep.  375. 

A  passenger  who  is  carried  beyond  her 
station  by  the  negligence  of  the  company, 
but  without  any  circumstances  of  aggrava- 
tion, and  without  receiving  any  personal 
injury,  may  recover  compensation  for  the 
inconvenience,  loss  of  time,  labor,  and  ex- 
pense of  traveling  back,  but  not  for  anxiety 
and  suspense  of  mind  suffered  in  conse- 
quence of  the  delay,  nor  the  effects  upoi) 
her  health,  nor  the  danger  to  which  she  was 
exposed  in  consequence  of  the  train  being 
stopped  at  her  station  an  insufficient  length 
of  time  to  enable  her  to  get  off.  Trigg  v. 
St.  Louis.  K.  C.  &•  N.  R.  Co.,  6  Am.  &"  Eng. 
R.  Cas.  345,  74  Mo.  147,  41  Am.  Rep.  305.— 
Distinguished  in  Winkler  z/.  St.  Louis,  I. 
M.  &  S.  R.  Co.,  21  Mo.  App.  99.  Fol- 
lowed IN  Morse?/.  Duncan,  8  Am.  &  Eng. 
R.  Cas.  374,  14  Fed.  Rep.  396.  Quoted  in 
McGinnis  v.  Missouri  Pac.   R.  Co.,  21  Mo. 

App.  399- 

625.  Delay.* — The  expenses  incurred 
by  the  plaintiff,  occasioned  by  the  refusal  of 
the  defendant  to  admit  him  to  the  train, 
such  as  the  expense  of  a  ticket  to  travel 
upon  another  train  and  hotel  expenses  in- 
curred by  reason  of  the  delay,  may  be  al- 
lowed for,  and  mere  inconvenience  may  be 
ground  for  damage  if  it  is  such  as  is  capable 
of  being  stated  in  a  tangible  form  and 
assessed  at  a  morey  value,  and  so  far  as  any 
actual  loss  sustained  in  matters  of  business 
that  can  be  shown  to  have  been  occasioned 
as  the  direct  and  necessary  consequence  of 
the  wrongful  act  of  the  defendant.  Balti- 
more &^  O.  R.  Co.  V.  Carr,  71  Md.  135  17 
Atl.  Rep.  1052. 

Defendant  undertook  to  carry  plaintiff  by 
vessel  from  New  York  to  San  Francisco,  via 
Nicaragua,  but  only  transported  him  to  the 
latter  place,  where  the  vessel  was  wrecked. 
//eld,  that  plaintiff  might  recover  damages 
for  loss  of  time  and  expense,  and  tiie  cost 
of  returning,  and  for  loss  of  time  by  reason 
of  sickness  after  his  return,  which  was 
brought  on  by  the  negligence  of  the  carrier 
in  leaving  him  in  an  unhealthy  place,  and 
the  expenses  of  such  sickness.  IVilliams  v. 
Vamlerbilt,2%N.  V.217;  affirming  2^  Barb. 
491. — Applying  Quimby  v.  Vanderbilt,  17 
N.  Y.  306.     Disapproving  Briggs  v.  Van- 

*  See  also  ante,  125  ;  post,  642. 

Measure  of  damages  for  a  delay  in  carrying 
a  theatrical  troupe,  see  26  Am.  &  Eng.  R.  Cas. 
262,  abstr. 
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derbilt,  19  Barb.  222  ;  Bonsteel  v.  Vanderbilt, 
21  Barb.  26.— Applied  in  Branch  v.  Wil- 
mington &  W.  R.  Co.,  77  N.  Car.  347. 
Approved  in  International  &  G.  N.  R.  Co. 
V.  Terry,  21  Am.  &  Eng.  R.  Cas.  323, 62  Tex, 
380. 

020.  Expenses  rcsnltingr  from  in- 
jury. —  Where  a  passenger  is  injured 
through  the  negligence  of  the  carrier  he 
may  recover  damages  for  loss  of  time,  for 
suffering  in  the  past  and  that  which  the 
injury  will  probably  cause  in  the  future,  and 
also  for  loss  of  healih  and  bodily  strength, 
having  in  view  the  effect  of  the  injury  upon 
his  ability  to  labor.  Secordv.  St.  Paul,  M. 
&*  M.  R.  Co.,  5  McCrary{U.  S.)  515,  i%Fed. 
Hep.  221. — Followed  in  Owens  v.  Balti- 
more &  O.  R.  Co.,  39  Am.  &  Eng.  R.  Cas. 
276,  35  Fed.  Rep.  715. 

The  expense  incurred  from  being  detained 
until  it  was  too  late  to  take  a  particular 
train  Is  a  proper  item  of  damages  in  an  ac- 
tion for  the  injury  caused  by  such  obstruc- 
tion of  a  highway  as  resulted  in  such  de- 
tention. Patterson  v.  Detroit,  L.  6^  N.  R. 
Co.,  19  Am.  &»  Eng.  K.  Cas.  415,  56  Mtch. 
172,  22  N.  W.  Rep.  260. 

But  the  passenger  cannot  recover  ex- 
penses incurred  in  undergoing  a  protracted 
medical  treatment  and  for  loss  of  time, 
without  proofshowing  the  amount  expended 
for  the  medical  treatment  and  the  value  of 
his  lost  time.  Galveston,  H.  Sr^  S.  A.  R. 
Co.  V.  Thornsberry,  (7V.r.)  17  S.  W.  Rep. 
521. 

027.  Inability  to  attend  to  busi- 
ness or  profession. — In  assessing  dam- 
ages for  injuries  to  a  passenger,  the  jury, 
among  other  things,  may  consider  the  loss 
the  plaintiff  has  sustained  through  hi^;  in- 
ability to  continue  his  professional  practice. 
Phillips  V.  London  (S-  S.  W.  R.  Co.,  L.  R.  5 
C.  P.  D.  280,  49  L.J.  Q.  B.  233,  42  L.  T.  6. 
And  see  Phillips  v.  London  S^  S.  IV.  R.  Co., 
L.  R.  5  Q.  B.  D.  78,  41  L.  T.  '2r,  28  IV.  R. 
10;  affirming  L.  R.  4  Q.  B.  D.  406,  48  L.J. 
Q.  B.  693.  40  L.  T:  813,  27  W.  R.  797. 

In  estimating  compensatory  damages  in 
cases  of  assaults  upon  pass  igers  the  jury 
may  take  into  consideration,  a^  elements  of 
damage,  loss  of  time,  inability  to  attend  to 
business,  pecuniary  e.cpenses,  bodily  pain, 
any  incurable  hurt,  personal  inconvenience, 
and  mental  anguish  caused  by  bodily  pain. 
International  df  G.  N.  R.  Co.  v.  Kentle,  16 
Am.  6-  Eng.  R.  Cas.  337,  2  Tex.  App.  (Civ. 
Cas,')  262. 


In  an  action  to  recover  damages  for  per- 
sonal injuries,  the  plaintiff  may  show,  by  her 
evidence,  that  the  injury  sustained  wa"  of 
such  a  character  as  to  render  her  unable 
to  perform  her  work  after  the  injury  as  she 
had  been  able  to  do  before.  Sttits  v.  Chi- 
cago &>  N.  W.  R.  Co.,  yj  Am.  &^  Eng.  R. 
Cas.  187,  73  Wis.  147,  40  N.  IV.  Rep.  653. 

The  jury,  in  estimating  the  damages,  are 
to  consider  the  health  and  condition  of  the 
plaintiff  before  the  injuries  complained  of, 
as  compared  with  his  then  condition  in  con- 
sequence of  such  injuries,  and  whether  they 
are  in  their  natuie  permanent,  and  how  far 
they  are  calculated  to  disable  him  from  en- 
gaging in  those  business  pursuits  for  which, 
in  the  absence  of  such  injuries,  he  would 
have  been  qualified;  and  also  the  physical 
and  mental  suffering  to  which  he  has  been 
subjected  by  reason  of  his  injuries,  and  to 
allow  such  damages  as  in  their  opinion  will 
be  a  fair  and  just  compensation  for  such  in- 
juries. Pittsburg  &*  C.  R.  Co.  v.  Andrews, 
39  Md.  329,  10  Am.  Ry.  Rep.  485. 

There  was  no  error  in  refusing  to  instruct 
the  jury:  "You  cannot  find  any  damages 
by  way  of  compensation  for  the  lessened 
capacity  to  labor  for  the  period  of  plaintiff's 
life,  there  being  no  evidei  ,e  to  show  what 
Tvould  purchase  an  annuity  equal  to  the 
value  of  his  labor  for  the  duration  of  his 
life,  and  no  basis  has  been  furnished  for 
making  the  calculation  ;  and  you  will  allow 
nothing,  on  this  account,  for  permanent  in- 
jurif's,  if  any."  There  is  no  rule  of  law  re- 
quiring the  production  of  such  testimony. 
Houston  iS«»  T.  C.  R.  Co.  v.  Boehm,  9  Am.  &• 
Eng.  R.  Cas.  366,  57  Tex.  152. — Reviewed 
in  Gulf,  C.  &  S.  F.  R.  Co.  V.  Gordon,  70 
Tex.  80. 

Where  a  suit  for  damages  was  brought  by 
a  married  woman  with  her  husband  as  nom- 
inal plaintiff,  for  per5'->nal  injuries  received 
while  a  passenger  upon  one  of  defendant's 
freight  trains,  and  it  was  averred  tiiat  she 
was  so  disabled  by  the  injury  as  to  be 
wholly  unable  to  attend  to  her  ordinary 
houfohold  duties,  the  court  instructed  the 
jury,  in  substance,  that  the  age  and  situa- 
tion of  the  plaintiff  and  the  extent  to  winch 
siie  is  disai)led,  if  it  all,  should  he  taken  into 
consideration  by  the  jury,  //eld,  that  the 
instruction,  in  view  of  the  evidence,  was  not 
such  as  to  work  any  substantial  injustice  to 
defendant;  that  it  was  proper  to  consider 
the  age,  as  it  might  have  much  to  do  with 
the  extent  of  the  injury,  and  that  the  use  of 
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the  word  "  situation,"  under  the  evidence  in 
this  case,  worked  no  injury  to  defendant. 
Thomas  v.  Wabash,  St.  L.  6-  P.  R.  Co.,  20 
Mo.  A  pp.  485. 

628.  Loss  of  time.— When  the  evi- 
dence shows  that  the  plaintiff  was  employed 
at  a  stated  compensation  at  the  time  he  was 
injured,  and  was  disabled  to  discharge  the 
duties  of  his  employment,  at  least  tempora- 
rily, he  cannot  recover  for  loss  of  time,  un- 
less it  is  also  shown  that  his  compensation 
was  in  fact  stopped  or  diminished  during 
his  disability.  Montgomery  &•  E.  R.  Co.  v. 
Malli-tte,  92  Ala.  209,  9  So.  Rep.  363. 

629.  Salary,  wages  earned,  etc. — 
Wliere  a  professional  man  is  injured  through 
the  negligence  of  the  carrier,  he  may  testify 
as  to  his  past  earnings,  for  the  purpose  of 
enabling  the  jury  to  fix  his  damages.  Nash 
v.  Sharpe,  19  Hun  (A'.  Y.)  365.— Applying 
Masterton  v.  Mt.  Vernon,  58  N.  Y.  391 ; 
Mclntyre  v.  New  York  C.  R.  Co.,  37  N.  Y. 
287 ;  Walker  v.  Erie  R.  Co.,  63  Barb.  (N.  Y.) 
260. — Quoted  in  Wallace  v.  Western  N. 
C.  R.  Co.,  41  Am.  &  Eng.  R.  Cas.  212,  104 
N.  Car.  442,  10  S.  E.  Rep.  552. 

Where  a  teacher  of  the  French  language 
is  injured  through  the  negligence  of  the 
carrier,  he  may  show  as  affecting  the  dam- 
ages, tie  number  of  his  pupils  and  th# 
amount  of  his  earnings  during  the  last  pre- 
ceding year.  Simonin  v.  New  York,  L.  E, 
&*  IV.  R.  Co.,  36  Huff  {N.  Y.)  214.— Fol- 
lowing Ehrgott  V.  Mayor  of  N.  Y.,  96  N. 
Y.  264. 

There  being  no  allegation  of  any  special 
engagement  of  the  plaintiff  with  any  person, 
by  which  he  might  e".rn  money,  the  court 
allowed  the  plaintiff  to  introduce  evidence 
tending  to  prove  that  he,  at  the  time  of  the 
injurv,  was  receiving  for  his  services  as  a 
traveling  salesman  $3000  per  year.  He/d, 
that  the  admission  of  such  evidence  was 
error,  and  that  such  error  was  not  cured  by 
an  instruction  that  the  evidence  was  admit- 
ted for  no  other  purpose  than  to  show  plain- 
tiff's capacity  to  earn  money,  and  must  not 
be  considered  in  any  respect  as  a  measure 
of  damage.  Wabash  Western  R,  Co.  v. 
Friedman,  146  ///.  583,  30  N.  E.  Rep.  353, 
34  A^.  E.  Rep.  nil. 

630.  Character  of  plaintiff.— Where 
a  passenger  sues  for  personal  injuries,  evi- 
dence of  the  number  of  his  family,  his 
habit  J,  industry, and  economy,  is  admissible 
on  the  question  of  damages.  Pennsylvania 
R.  Co.  v.  Books,  57  Pa.  St.  339. 


When  a  carrier  becomes  liable  in  damage 
for  a  wrong  or  injury  done  to  a  passenger 
the  same  rules  as  to  the  measure  of  dam- 
ages apply  to  corporations  as  to  individuals; 
but  the  character  of  the  passenger  cannot 
be  considered  in  estimating  the  amount  of 
damages.  International  &^  G.  N.  R.  Co.  v. 
Kentle,  16  Am.  &«•  Eng.  R.  Cas.  337,  2  Tex. 
App.  (Civ.  Cas.)  262.  Johnson  v.  Wells,  6 
Nev.  224. 

The  character  of  the  passenger  cannot  be 
considered  in  estimating  the  amount  of  his 
damages  for  an  assault  committed  upon  him. 
International  &-  G.  N.  R.  Co.  v.  Kentle,  16 
Am.  &-  Eng.  R.  Cas.  337,  2  Tex.  App.  (Civ. 
Cas.)  262. 

The  fact  that  a  female  passenger  who  is 
injured  is  of  unchaste  character  may  be  con- 
sidered by  the  jury  in  assessing  compensa- 
tory damages,  so  far  as  it  tends  to  show  her 
ability  to  earn  money  or  take  care  of  a  fam- 
ily. Abbot  w.  Tolliver,  71  Wis.  64,  ^bN.W. 
Rep.  622. 

Where  a  passenger  sues  for  an  injuny,  and 
testifies  that  prior  to  the  injury  he  was  em- 
ployed in  the  pottery  business,  and  that  he 
was  an  industrious,  capable  man  in  that 
business,  and  able  to  earn  full  wages,  but 
that  he  had  been  crippled  by  the  injury, 
whereby  he  could  not  work  so  as  to  earn 
full  wages,  it  is  competent  for  the  company, 
in  defense,  to  show  that  he  was  and  had 
continued  to  be  an  habitual  drunkard. 
Cleveland  <3^  P.  R.  Co.  v.  Sutherland,  19  Ohio 
St.  151. 

631.  Conflict  of  laws.— Defendant 
road  was  chartered  under  the  laws  of  New 
York,  and  constructed  its  road  from  a 
point  in  the  state  through  New  Jer.scy  and 
Pennsylvania  and  again  nto  the  state. 
Plaintiff  purchased  a  ticket  to  ride  between 
two  points  in  New  York,  but  which  would 
require  him  to  pass  through  the  otlier  two 
states  named.  He  was  injured  in  Pennsyl- 
vania, where  a  statute  existed  limiting  the 
amount  of  damages  recoverable.  Held, 
that  the  damages  must  be  ascertained  ac- 
cording to  the  New  York  laws.  Dyke  v. 
Erie  R.  Co.,  45  A^  Y.  113.— Applying 
Peninsular  &  O.  S.  Nav.  Co.  ?/.  Sliand,  3 
Moore  P.  C.  C.  N.  S.  272.— .Applied  in 
Murray  v.  Brooklyn  City  R.  Co.,  27  N.  Y. 
S.  R.  280,  7  N.  Y.  Sn.pp.  900. 

632.  Dednciion  of  insurance 
money. — The  liability  of  a  railway  to  re- 
spond in  damages  for  an  injury  occasioned 
by  accident  to  a  passenger  on  their  road  is 
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not  discharged  pro  lanto  by  the  payment  of 
any  sum,  on  account  of  such  injury,  by  an 
accident  insurance  company,  the  primary 
liability  being  on  the  railway  company. 
Pittsburg,  C.  &■-  St.  L.  /?.  Co.  v.  Thompson, 
$6  ///.  138,  3  Am.  Ry.  Rep.  454. 

033.  Mutters  iu  aggravation  or 
mitigation.'*' — A  conductor's  statement 
that  a  train  would  stop  at  a  certain  station 
1  "  five  minutes,"  in  reply  to  a  question  by  a 
passenger,  cannot  be  considered  as  affecting 
the  latter's  damages  for  injuries  sustained 
in  attempting  to  re-enter  cars,  when  he  had 
gotten  off  to  attend  to  some  business  mat- 
ters and  had  only  gone  a  few  steps  when 
the  train  started  in  much  less  time  than 
five  minutes.  Missouri  Pac.  R.  Co.  v.  Fore- 
man, 73  Tex.  311,  II  .?.  W.  Rep,  326. 

Where  the  plaintiff  is  aware  of  certain 
rules  of  a  company,  and  takes  passage  over 
the  road  for  the  purpose  of  violating  these 
rules  and  bringing  suit,  his  declarations  to 
this  effect  are  admissible  in  mitigation  of 
damages.  Holmes  v.  Carolina  C.  R.  Co., 
26  Am.  Sr'Eng.  R.  Cas.  190,  94  N.  Car,  318. 

c.  Exemplary.  Punitive,  or  Vindictive 
Damages.f 

634.  When  will  be  awarded,  gen- 
erally.t — It  is  the  duty  of  a  carrier  to  have 
the  stations  announced  as  the  trains  ap- 
proach them  and  to  stop  the  cars  at  the  plat- 
form long  enough  to  enable  passengers  to 
alight  in  safety,  and  any  violatiiiu  of  this 
duty  is,  generally,  culpable  negligence  and 
actionable,  and  plaintiff  may  recover  com- 
pensatory and,  in  some  cases,  exemplary 
damages.  Dawson  v.  Louisville  &^  N.  R. 
Co.,  {Ky.)  II  Ant.  &*  Eng.  R.  Cas.  134.- -Dis- 
tinguishing Chicago,  St.  L.  &  N.  O.  R. 
Co.  V.  Scurr,  6  Am.  &  Eng.  R.  Cas.  341,  59 
Miss.  456.  Quoting  Toledo,  W.  &  W.  R. 
Co.f.  Baddeley,  54  111.  19.  Reviewing  New 
Orleans,  J.  &  G.  N.  R.  Co.  v.  Hurst,  36 
Miss.  661 ;  Southern  R.  Co.  v.  Kendrick,  40 
Miss.  374;  Memphis  &  C.  R.  Co.  v.  Whit- 
field, 44  Miss.  466. 

If  a  company  employs  a  drunken  en- 
gineer, and  passengers  are  injured  through 
his  negligence,  inattention,  or  misconduct, 


*  Passenger's  own  negligence  as  mitigating 
the  amount  of  damages  recoverable,  see  ante, 
3(14. 

I  See  aiso/».'j/,  051. 

I  Exemplary  damai;es  for  injuries  to  passen* 
gers,  see  notes,  30  ...M.  &  Eng.  R.  Cas.  579 ;  41 
Id.  132. 


the  company  is  liable,  not  only  in  compen- 
satory damages,  but  punitive  damages  for 
the  want  of  the  exercise  of  proper  care  in 
the  selection  of  its  employes.  Beak  v. 
Railway  Co.,  i  Dill.  {U.  S.)  568. 

Plaintiff  got  on  an  early  morning  train 
before  the  ticke'  office  was  open,  and 
offered  to  pay  regular  fare,  but  an  addi- 
tional amount  was  demanded  by  the  con- 
ductor, which  he  refused  to  pay  ;  and  upon 
being  told  that  he  must  get  off,  asked  that 
the  train  be  stopped  at  a  place  near  his 
home,  and  at  a  place  where  it  was  usual  for 
the  train  to  stop,  but  which  the  conductor 
refused,  and  carried  him  to  the  next  station, 
five  miles  beyond,  and  put  him  off  where 
the  conductor  had  reason  to  know  that  he 
could  not  procure  shelter  at  that  hour  in 
the  morning.  Held,  that  it  is  not  a  rule  of 
law  that  passengers  cannot  be  ejected  be- 
tween stations,  and  the  carrying  of  the  pas- 
senger to  the  next  station,  under  such 
circumstances,  may  be  considered  by  the 
jury  in  determining  whether  exemplary 
damages  ought  to  be  allowed  or  not.  Hall 
V.  South  Carolina  R.  Co.,  34  Am.ij*  Eng.  R. 
Cas.  311,  28  So.  Car.  261,  5  S.  E.  ^■•■h.  623. 

G35. and  when  not.— (i)  Gen- 
erally.—  Exemplary  or  punitive  damages 
are  not  recoverable  by  passengers  unless 
there  is  an  element  of  fraud,  malice,  gross 
negligence,  insult,  or  other  cause  of  a<jgra- 
vation.  Holmes  v.  Carolina  C.  R.  Co.,  26 
Atn.  &^  Eng.  R.  Cas.  190,  94  N.  Car.  318. 

A  passenger  cannot  recover  vindictive 
damages  for  being  negligently  thrown  from 
a  car,  where  there  is  no  proof  of  wilfulness 
or  of  malice.  Hill  v.  Ne^v  Orleans,  O.  &» 
G.  IV.  R.  Co.,  II  La.  Ann.  292. — Reviewed 
IN  Palmer  v.  Charlotte,  C.  &  A.  R.  Co.,  3 
So.  Car.  580. 

Where  a  company  adopts  all  rules  and 
regulations  needful  for  the  safety  of  the 
passengers,  and  employs  competent  agents, 
whose  duty  it  is  to  see  that  these  rules  and 
regulations  are  observed,  the  company,  in 
case  of  injury  to  the  passengers,  happening 
by  reason  of  the  carelessness  of  a  subordi- 
nate agent,  is  not  liable  for  punitive  damages. 
Ackerson  v.  Erie  R.  Co.,  32  N.J.  L.  254.— 
Followed  in  Porter  v.  Erie  R.  Co.,  32  N. 
J.  L.  261, 

(2)  Illustrations. — In  an  action  by  a  fe- 
male passen<;er  to  recover  for  an  injury 
resulting  from  being  taken  past  a  station  to 
which  she  had  purchased  a  ticket,  it  was 
not  improper  to   instruct  the  jury  that  if 
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any  of  the  employes  of  the  company  were 
"  insulting  in  words,  tone,  or  manner,"  tliey 
should  find  for  the  plaintiff  "damages,  in 
their  discretion,"  not  exceeding  the  amount 
claimed  in  the  petition.  Louisville  &*  N,  R. 
Co.  V.Ballard,  88  A>.  159,  10  S.  IV.  Rep. 
429. 

But  in  the  same  case  on  a  former  appeal 
it  was  error  to  instruct  the  jury  that  if  any 
of  the  employes  of  the  company  were 
"  indecorous"  or  insulting  they  should  award 
the  plaintiff  "damages,  in  their  discretion," 
not  exceeding  the  amount  claimed  in  the 
petition.  Louisville  Sf*  N.  R.  Co.  v.  Ballard, 
28  Am.  &*  Eng.R.Cas.  135,  85  Ky.  307,  7 
Am.  St.  Rep.  600,  3  S.  IV.  Rep.  530. 

A  passenger  cannot  recover  punitive 
damages  for  being  told,  in  conformity  to  a 
rule  of  the  company,  to  leave  the  ladies' 
car  and  take  a  seat  in  another  car,  where 
the  conductor  uses  no  force  or  insult  in 
removing  him.  Holmes  v.  Carolina  C.  R.  Co., 
26  Am.  &-  Eng.  R.  Cas.  190,  94  N.  Car.  318. 
—Quoted  in  Knowles  v.  Norfolk  Southern 
R.  Co.,  102  N.  Car.  59,  9  S.  E.  Rep.  7. 

Plaintiff  purchased  a  round-trip  ticket 
and  rode  out,  but  upon  attempting  to  return 
was  told  by  the  conductor  that  she  could 
not  ride  on  that  ticket,  whereupon  she  left 
the  car  and  remained  until  the  next  train, 
when  she  rode  home  without  extra  fare. 
Held,  that  a  suit  for  a  failure  to  carry  on 
the  first  train  must  be  considered  as  based 
upon  a  breach  of  contract,  and  only  nomi- 
nal damages  can  be  recovered,  in  the  absence 
of  evidence  of  actual  damages.  Exemplary 
damages  are  not  allowable  for  a  breach  of 
contract.  Coins  v.  Western  R.  Co.,  68  Gf 
190.— Following  Hughes  v.  V.'^estern  R. 
Co.,  61  Ga.  131.  Quoting  Hamlin  v.  Great 
Northern  R.  Co.,  i  H.  &  N.  408. 

Upon  the  arrival  of  the  train  at  th  ,ir  sta- 
tion, plaintiff  and  wife  were  prevented  from 
alighting  before  the  train  moved  off,  owing 
to  the  crowding  into  the  car  of  a  large  num- 
ber of  excursionists.  In  his  efforts  to  sig- 
nal the  engineer  to  stop,  the  plaintiff  broke 
the  bell-cord.  The  train  had  moved  two 
or  three  hundred  feet,  when  plaintiff  de- 
manded that  the  conductor  stop  the  train. 
This  the  conductor  refused  to  do,  because 
"the  train  carried  the  U.  S.  mail."  At  the 
same  time  he  chided  plaintiff  for  having 
broken  the  bell-cord,  but  he  offered  to  take 
plaintiff  and  wife  to  the  next  station,  six 
miles,  whence  they  could  return  on  an  ex- 
cursion train  in  an  hour.    Tiiis  was  done. 


plaintiff  paying  return  fare.  Held,  not  a 
case  for  punitive  damages.  Mississippi  &* 
T.  R.  Co.  V.  Gill,  66  Afiss.  39,  5  So.  Rep.  393. 

A  wreck  necessitated  passengers  to  walk 
about  one  hundred  yards.  Plaintiff,  a  pas- 
senger, with  her  infant,  was  twice  notified 
by  the  conductor  to  alight,  but,  being  re- 
luctant to  wait  in  the  open  air,  remained 
with  an  acquaintance  who  had  volunteered 
to  assist  her  off  and  across  to  'he  other 
train  on  its  arrival.  He  was  a  claim  agent 
of  the  road,  but  had  nothing  to  do  with 
operating  the  train.  Her  train  had  occasion 
to  back  some  distance,  and  on  its  return 
the  other  train  had  come.  She  hurried  to 
reach  it,  but  failed,  and  had  to  return  home 
on  the  same  train,  about  twenty  miles.  Tlie 
conductor  knew  she  was  being  left,  but, 
being  behind  time,  did  not  wait  for  her. 
There  was  no  rudeness  on  his  part,  and  only 
slight  personal  discomfort  and  disappoint- 
ment on  her  part  were  shown.  Held,  the 
company  was  not  liable  for  punitive  dam- 
ages, and  a  verdict  for  $500  is  greatly  exces- 
sive. Alabama  &•  V.  R.  Co.  v.  Purnell,  69 
Miss.  652,  13  So.  Rep.  472. 

Under  such  facts  it  was  for  the  jury  to 
say  whether  the  conductor  did  all  he  might 
have  done  to  insure  the  continuance  o' 
plaintiff's  journey.  The  court,  therefore, 
riglitly  refused  to  instruct  the  jury  to  find 
for  the  defendant,  but  she  could  recover,  if 
at  all,  only  compensatory  damages.  Ala- 
bama <S^•  V.  R.  Co.  v.  Purnell,  6gMiss.  652, 13 
So.  Rep.  472. — Following  Chicago,  St,  L. 
&  N.  O.  R.  Co.  V.  Scurr,  59  Miss.  456. 

The  court  instructed  the  jury  for  the 
plaintiff  that  "  if  there  was  some  element  of 
fraud,  malice,  reckless  negligence,  or  op- 
pression, insult,  rudeness,  or  wilful  wrong, 
or  other  cause  of  aggravation,  in  the  run- 
ning of  defendant's  train  by  L.  without 
stopping,"  they  might  give  the  plaintiff  ex- 
emplary damages.  Held,  that  this  instruc- 
tion is  bad,  because  it  authorizes  punitive 
damages  if  there  was  some  element,  how- 
ever infinitesimally  small,  of  any  of  the 
multitudinous  things  named,  in  running  the 
train  by  L.,  and  because  it  furnishes  no 
guide  for  an  intelligent  consideration  of 
the  only  question  of  controversy,  to  wit, 
wlieihcr  the  running  by  was  wilful  or  inad- 
vertent. Vicksburg  &>  M.  R.  Co.  v.  Scanlan, 
63  Miss.  413.— Explaining  Chicago,  St.  L. 
&  N.  O.  R.  Co.  V.  Scurr,  59  Miss.  456. 

030.  Gro.ss  iie^li{;cnce,  generally. 
— If  a  passenger  be   injured   through  the 
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gross  negligence  of  the  carrier  he  may  re- 
cover exemplary  damages,  if  the  negligence 
be  so  gross  as  to  show  an  entire  want  of 
care,  or  justify  the  presumption  that  the 
carrier  is  indifferent  as  to  the  passenger's 
safety.  Alabama  G.  S,  R.  Co.  v.  ArnoU,  30 
Am.  &-  Eng.  R.  Cas.  546,  80  Ala.  600,  2  So. 
Rep.  337.  Taylor  v.  Grand  Trunk  R.  Co., 
48  N.  H.  304.  — Reviewed  in  Fayt/.  Parker, 
53  N.  H.  342. — Frink  v.  Coe,  4  Greene  (Iowa) 
555. — Quoted  in  Bonce  v.  Dubuque  St.  R. 
Co.,  53  Iowa  278. 

Evidence  showing  that  the  plaintiff  was 
carried  several  hundred  yards  beyond  the 
station  at  which  she  was  to  alight,  and,  on 
the  conductor's  refusal  to  move  the  train 
back,  was  compelled  to  alight  and  walk 
back  through  a  drenching  rain,  having  a 
baby  in  her  arms  and  encumbered  with  a 
valise,  authorizes  the  jury  to  award  exem- 
plary damages.*  Alabama  G.  S.  R.  Co.  v. 
Sellers,  93  Ala.  9,  9  So.  Rep.  375. 

«37.  Failure  to  keep  track  in  re- 
pair.f — When  the  plaintiff  sues  for  dam- 
ages on  account  of  personal  injuries  re- 
ceived while  traveling  as  a  passenger  on 
defendant's  road,  the  car  being  thrown 
from  the  track  by  a  broken  rail,  and  there 
is  evidence  tending  to  show  such  a  condi- 
tion of  the  track  at  that  place,  and  so  long 
continued  that  the  defendant's  failure  to 
discover  and  remedy  it  was  gross  negli- 
gence— the  equivalent  of  recklessness,  wan- 
tonness, or  intentional  wrong— %a  general 
charge  against  the  right  to  recover  exem- 
plary damages  is  properly  refused.  Ala- 
bama G.  S.  R.  Co.  V.  Hill,  47  Ant.  iS»  Eng. 
R.  Cas.  500,  90  Ala.  71,  8  So.  Rep.  90.— 
Qualified  in  Richmond  &  D.  R.  Co.  v. 
Vance,  93  Ala.  144. 

The  imposition  of  vindictive,  exemplary, 
or  punitive  damages  on  account  of  injuries 
to  a  passenger,  in  an  accident  caused  by  the 
condition  of  the  track,  is  not  limited  to 
cases  in  which  there  is  "  an  entire  want  of 
care  "on  the  part  of  the  company  in  the 
maintenance  of  its  track;  since,  although 
some  degree  of  care  may  have  been  exer- 
cised in  that  respect,  the  track  may  have 
been  consciously  left  in  such  condition  that 
running  trains  over  it  would  probably  re- 


*  Exemplary  damages  for  carrying  passengers 
beyond  station  and  compelling  them  to  wal!; 
back,  see  48  Am.  &  Eng.  R.  Cas.  98,  abstr. 

f  Exemplary  damages  for  injuries  to  passen- 
gers caused  by  defective  track,  see  note,  47  Am. 
&  Eno.  R.  Cas.  512. 

2  D.  R.  D.— 37. 


suit  in  accidents  involving  injuries  to  pas- 
sengers. Alabama  G.  S.  R.  Co.  v.  Hill,  93 
Ala.  514,  9  So.  Rep.  722.  Maysville  &*  L. 
R.  Co.  V.  Herrick,  13  Bush  {Ky.)  122, 17  Am, 
Ry.  Rep.  53.— Disapproved  in  Louisville 
&  N.  R.  Co.  V.  McCoy,  81  Ky.  403. 

If  the  court  charge  the  jury  that  they  are 
authorized  to  consider  the  question  of  ex- 
emplary damages  if  the  track  was  out  of 
repair  and  had  been  for  a  long  time  previ- 
ous to  the  accident,  and  defendant  knew  of 
its  condition  and  failed  to  remedy  it,  the 
charge  is  erroneous,  as  authorizing  the  jury 
to  award  exemplary  damages  to  the  pl:iin- 
tiff,  whether  his  injuries  "were  caused  by 
reason  of  the  defective  condition  of  the 
road  or  not.  Missouri  Pac.  R.  Co.  v.  Shu- 
ford,  yj  Am.  (S^*  Eng.  R.  Cas.  194,  72  Te.w 
165,  10  S.  IV.  Rep.  408. 

038.  Iteeklcssuess,  wilt'iiliies.s,  mal- 
ice, oppression,  or  insult. — (i)  IV/ten 
recoverable. — Exemplary  damages  may  be 
recovered  for  an  injury  to  a  passenger  re- 
sulting from  a  violation  of  duty  by  one  of 
its  employes  in  the  conduct  of  the  train,  if 
the  violation  of  duty  be  accompanied  with 
oppression,  fraud,  malice,  insult,  or  other 
wilful  misconduct,  evincing  a  reckless  dis- 
regard of  consequences.  As  to  female  pas- 
sengers' the  rule  goes  further,  and  there  is 
as  to  thf^m  an  implied  undertaking  upon 
the  part  of  the  company  that  it  will  protect 
them  against  obscenity,  immodest  conduct, 
or  wanton  approach.  Mere  "  indecorous  " 
conduct,  however,  even  toward  a  female 
pfissenger,  is  not  sufficient  to  authorize  ex- 
emplary damages.  Louisville  &^  N.  R.  Co. 
V.  Ballard.  28  Am.  &^  Eng.  R.  Cas.  135,  8$ 
A>.  307.  7  Am.  St.  Rep.  600,  3  S.  W.  Rep. 
530.— Followed  in  Rose  v.  Wilmington  & 
W.  R.  Co.,  106  N.  Car.  168,  11  S.  E.  Rep. 
526. 

Exemplary  damages  are  recoverable 
against  a  carrier  for  his  violation  of  his 
duty  in  wilfully  and  capriciously  refusing 
to  land  his  vessel  and  receive  the  plaintiff 
on  board  as  a  passenger,  according  to  his 
advertisement.  Heirn  v.  M'Caughan,  32 
Miss.  17. — Applied  in  Purcellz/.  Richmond 
&  D.  R.  Co..  108  N.  Car.  414. 

Where  a  company  declines  to  sell  a 
ticket  to  a  regular  stopping  place  and  to 
deliver  the  passenger's  baggage  there,  the 
jury  may  award  exemplary  damages  if  the 
company  acts  wilfully,  maliciously,  or  so 
negligently  as  to  indicate  a  wanton  dis- 
regard of  the  rights  of  others.     Pittsburgh, 


,# 


Hi' 


'•I 


ft 


578 


CARRIAGE   OF   PASSENGERS,  038. 


!< 


m  i: 


C.  (S-  Si.  L.  H.  Co.  V.  LyoN,  yj  Am.  <S-  Eng. 
R.  Cas.  231,  123  Pa.  S/.  140,  16  Ai/.  Rep, 
607. 

Evidence  showing  that  an  accident  was 
caused  by  a  broiten  rail,  that  the  Vails  and 
cross-ties  at  that  place  were  worn,  rotten, 
and  unsound,  and  that  old  rails  were  being 
constantly  used  to  repair  the  track  there,  is 
sufficient  to  authorize  the  jury  to  infer  that 
the  railroad  company  had  knowledge  of 
this  condition  of  things  and  to  impute  to  it 
such  recklessness  or  wantonness  as  is  the 
equivalent  of  conscious  wrongdoing  in  con- 
tinuing to  run  trains  over  a  track  in  such 
condition ;  and  so  finding,  the  jury  may 
award  punitive  damages.  Alabama  G.  S. 
K.  Co.  V.  Ht'li,  93  Afa.  514,  9  So.  Rep.  722, 

Where  a  passenger  is  carried  past  her 
destination  without  being  afforded  an  op- 
portunity to  alight,  and  the  company  re- 
fuses to  return  her  to  such  station  when 
the  omission  is  discovered  within  a  reason- 
able distance,  and  there  is  no  controlling 
exigency  aside  from  the  inconvenience  to 
prevent  such  return,  the  wrong  done  to  the 
passenger  is  wilful  and  malicious  and  en- 
titles her  to  exemplary  damages.  Samuels 
V.  Richmond  &>  D.  R.  Co.,  52  Am.  &>  E7ig. 
R.  Cas.  315,  35  So.  Car,  493,  14  S.  E.  Rep. 

943- 

(2)  When  not  recoverable. — If  a  passenger 
be  injured  through  ordinary  negligence,  the 
carrier  is  liable  only  for  compensatory  dam- 
ages. Punitive  damages,  or  smart-money, 
are  only  allowable  where  there  is  wanton 
recklessness  or  gross  negligence.  Kentucky 
C.  R.  Co.  V.  Dt'lls,  4  Bush  {Ky.)  593.— Dis- 
tinguished IN  Ohio  &  M.  R.  Co.  V.  Dicker- 
son,  59  Ind.  317. 

E.xemplary  damages  should  not  be 
awarded  for  an  injury  to  a  passenger, 
caused  by  a  negligent  collision,  unless  the 
collision  resulted  from  wilful  misconduct,  or 
the  company's  employes  evince  a  reckless 
indifference  as  to  the  rights  of  the  passen- 
gers, such  as  would  be  equivalent  to  inten- 
tional wrong.  Mihvaukee  &^  St.  P.  R.  Co. 
V.  Arms,  91  U.  S.  489,  6  Am.  Ry.  Rep.  512. 
— Explained  in  Fisher  v.  Metropolitan  El. 
R.  Co.,  34  Hun  (N.  Y.)  433.  Followed  in 
Missouri  Pac.  R.  Co.  v.  Humes,  22  Am.  & 
Eng.  R.  Cas.  557,  115  U.  S.  512.  Quoted 
IN  Philadelphia,  W.  &  B.  R.  Co.  v.  Hoe- 
flich,  18  Am.  &  Eng.  R.  Cas.  373,  62  Md. 
300,  50  Am.  Rep.  223 ;  Chattanooga,  R.  & 
C.  R.  Co.  V.  Liddell,  85  Ga.  482;  Kansas 
Pac.  R.  Co.  V.  Kessler,  18  Kan.  523  ;  Purdy 


V,  Manhattan  El.  R.  Co.,  36  N.  Y.  S.  R.  43, 
13  N.  Y.  Supp.  295. 

Where  a  conductor,  in  the  confusion  of 
business,  carries  a  passenger  beyond  his  sta- 
tion and  then  gives  him  a  free  return  ticket, 
the  company  is  only  liable  for  compensatory 
damages.  Exemplary  damages  are  recover- 
able only  where  there  is  insult,  wilfulness,  or 
recklessness.  Chicago,  St.  L.  <&*  A'.  O.  R. 
Co.  V.  Scurr,  6  Am.  <3>«  Eng.  R.  Cas.  341,  59 
Miss.  456,  42  Am.  Rep.  373.— CRITICISING 
New  Orleans,  J.  &  G.  N.  R.  Co.  v.  Bailey, 
40  Miss.  395 ;  Philadelphia  &  R.  R.  Co.  v. 
Derby,  14  How.  (U.  S.)  468 ;  Memphis  &  C. 
R.  Co.  7>.  Green,  52  Miss.  783. 

In  the  absence  of  any  circumstances  of 
malice,  oppression,  insult,  personal  injury, 
damages  to  business,  mental  o  physical 
suffering,  punitive  damages  are  .jot  allow- 
able for  a  mere  failure  to  stop  a  train  to  take 
on  a  passenger,  although  something  more 
than  actual  damages  may  be  awarded 
against  the  carrier  as  a  punishment  for  neg- 
lect of  duty,  and  for  the  protection  of  the 
public.  Memphis  &^  C.  R.  Co.  v.  Green,  52 
Miss.  779. — Criticised  in  Chicago,  St.  L. 
&  N.  O.  R.  Co.  V.  Scurr,  59  Miss.  456. 

A  passenger,  by  reason  of  a  failure  10 
stop  the  train,  was  carried  beyond  the  sta- 
tion for  which  he  had  purchased  a  ticket. 
Held,  exemplary  damages  could  not  be  re- 
covered on  proof  of  mental  anxiety  occa- 
sioned by  the  separation  from  his  family,  it 
not  appearing  that  the  failure  to  stop  was 
wilful  or  attended  with  circunistances  cf 
malice,  insult,  or  oppression.  .Df-r,'  v, 
Illinois  C.  R.  Co.,  30  Am.  &^  E'lg  ■'■:'■ 

576,  65  J/m.   14,  7  Am.  St.  Rep.  C>  ,       -;'. 
Rep.  36. 

Although  there  is  a  breach  of  duty  i  :ie 
conductor  of  a  railroad  train  toward  a  pas- 
senger, yet,  in  the  absence  of  wilful  wrong, 
oppression,  or  reckless  disregard  of  his 
rights,  mere  brusqueness  in  the  words  or 
manner  of  the  conductor  toward  the  pas- 
senger is  not  an  insult  which  justifies  the  m- 
fliction  of  punitive  damages  against  the  com- 
pany. Mississippi  &^  T.  R.  Co.  v.  Gill,  66 
Miss.  39,  5  So.  Rep.  393. 

Punitory  damages  should  not  be  allowed 
for  the  conductor's  failure  to  protect  a  pas- 
senger from  assault  or  insult  by  other  pas- 
sengers, unless  there  has  been  a  wilful  re- 
fusal or  absolute  failure  to  interpose  when 
called  on  for  assistance,  or  when  the  injury 
occurs  in  the  conductor's  presence.  Weak 
and  inefiicient  action,  not  resulting  from 
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want  of  sympathy  on  liis  part  for  the 
person  aggrieved,  or  from  indisposition  to 
aid  him,  may  render  the  company  liable  to 
compensatory,  but  not  to  punitory,  dam- 
ages. Neiu  Orleans,  St.  L.  &*  C,  R,  Co,  v. 
Burke,  53  Miss.  200,  9  Am.  Ry.  Rep.  308. 

O30.  Uuuiithorized  acts  of  ser- 
vants.*—(1)  Company  liable. — If  a  passen- 
ger is  injured  by  the  malicious,  oppressive, 
or  reckless  negligence  of  the  company's 
servants,  the  company  is  liable  in  exemplary 
damages,  and  it  is  not  error  to  refuse  to 
charge  that  the  company  is  not  so  liable 
unless  the  injury  was  caused  by  the  wilful 
negligence  of  its  servants,  authorized  or 
approved  by  the  company,  and  showing  a 
criminal  and  reckless  misconduct  on  the 
part  of  the  company.  Qitinn  v.  South  Caro- 
lina R.  Co.,  37  Am.  &*  Eng.  R.  Cas.  166,  29 
So.  Car.  i%\,T  S.  E.  Rep.  614,  i  L.  R.  A. 
682. — Quoting  State  v.  Morris  &  E.  R.  Co., 
23  N.  J.  L.  369. — Applied  in  Spellman 
V.  Richmond  &  D.  R.  Co.,  35  So.  Car.  475. 
Limited  in  Samuels  v.  Richmond  &  D.  R. 
Co.,  52  Am.  &  Eng.  R.  Cas.  315,  35  So.  Car. 

493- 

Where  a  male  passenger  peaceably  enters 

a  ladies'  car,  it  being  the  only  one  where  he 
can  get  a  seat  except  in  a  smoking-car,  and 
he  is  seized  by  a  brakeman,  without  pre- 
vious request  to  leave  the  car  or  offering 
him  a  seat  elsewhere,  and  is  forcibly  ejected 
from  the  car  and  thrown  upon  the  platform 
while  the  train  is  in  motion,  he  may  recover 
punitive  damages.  Bass  v.  Chicago  &^  A'. 
W.  R.  Co.,  42    IVis.  654,  15  Am.  Ry.  Rep. 

45- 

(2)  Exemplary  damages  not  recoz>erable. — 
Exemplary  damages  cannot  be  recovered  of 
a  corporation  or  other  person  for  the  wrong- 
ful acts  of  its  servants,  even  when  wilful  and 
malicious,  unless  the  employer  directed  the 
doing  of  the  act  or  ratified  it  when  done, 
or  unless  it  is  chargeable  with  gross  neg- 
ligence in  the  employment  or  retention  of 
such  servant.  Sullivan  v.  Oregon  R.  &•  N. 
Co.,  21  Am.  Gr'  Eng.  R.  Cas.  391,  i2  Or  eg. 
392,  7  Pac.  Rep.  508.— Approving  Cleghorn 
z/.  New  York  C.  &  H.  R.  R.  Co.,  56  N.  Y.  44. 

If  a  conductor,  without  authority  of  any 
kind  from  his  company,  wrongfully  pro- 
cures the  arrest  of  a  passenger,  the  com- 
pany is  not  liable  in  punitive  or  exemplary 

*  Liability  in  punitive  damages  for  unauthor- 
ized and  unratified  wanton  or  grossly  neRligent 
acts  of  servants,  see  note,  21  Am.  &  Eng.  R.  Cas. 
402. 


damages,  though  the  conductor  may  have 
acted  in  an  illegal,  wanton,  and  oppressive 
manner.  Lake  Shore  <S^•  M.  S.  R.  Co.  v. 
Prentice,  147  U.  S.  loi,  13  Sup.  Ct.  Rep.  261. 
— Followed  in  Pittsburgii,  C,  C.  &  St.  L. 
R.  Co.  V.  Russ,  57  Fed.  Rep.  822. 

Where  the  evidence  does  not  tend  to 
prove  that  the  injury  complained  of  was 
caused  by  the  wilful,  wanton,  or  oppressive 
conduct  of  the  agents  of  a  railway  company, 
and  that  such  conduct  was  expressly  or  im- 
pliedly authorized  or  ratified  by  the  com- 
pany, it  is  error  to  refuse  to  instruct  the 
jury  that  in  such  case  they  cannot  give 
punitive  or  exemplary  damages.  Dduneyv. 
Chesapeake  &•  O.  R.  Co.,  28  W.  Va.  732.— 
Criticising  Hopkins  v.  Atlantic  &  St.  L. 
R.  Co.,  36  N.  H.  9;  Louisville  &  N.  R.  Co. 
V.  McCoy,  81  Ky.  403. 

An  instruction,  in  an  action  to  recover 
for  personal  injuries  to  a  passenger,  that 
the  facts  in  evidence  to  authorize  punitive 
damages  must  be  such  as  would  subject  the 
defendant's  servant  to  liability  to  conviction 
for  criminal  negligence  if  prosecuted  there- 
for is  properly  refused.  Augusta  &•  S.  R, 
Co.  V.  Randall,  34  Am.  &>•  Eng.  R.  Cas.  439, 
79  Ga.  304,  4  S.  E.  Rep.  674. 

Plaintiff  held  a  commutation  ticket  on 
defendant's  road,  and  claimed  the  right  to 
ride  to  a  certain  stopping  place  in  the  sub- 
urbs of  a  city,  which  was  denied  by  the  con- 
ductor, whereupon  the  company  instructed 
the  conductor  to  require  extra  compensa- 
tion or  eject  plaintiff  at  a  point  short  of  the 
place  where  he  claimed  the  right  to  ride  to. 
Held,  in  an  action  against  the  company  for 
being  ejected,  where  there  was  no  evidence 
of  unnecessary  violence,  that  it  was  error  to 
instruct  the  jury  that  punitive  damages 
could  not  be  allowed  against  the  conductor, 
but  that  the  company  should  be  punished 
to  such  an  extent  as  the  jury  might  deem 
the  facts  authorized.  Parker  v.  Long  Island 
R.  Co.,  13  Hun  {N.  Y.)  319. — Reviewing 
Hamilton  v.  Third  Ave.  R.  Co.,  53  N.  Y. 

30.  , 

d.  Excessive  Damages. 

040.  Generally.*— (I)  Rule   stated.— 

In  actions  against   carriers  of  passengers 

for  injuries  there  seem  to  be  no  well-defined 

rules  for  estimating  damages ;  it  is  matter 

*  Excessive  damages  for  injuries  to  passen- 
gers, see  note,  30  Am.  &  Eng.  R.  Cas.  543  ;  and 
also  New  Trial,  28-80. 

Inadequate  damages  in  actions  for  personal 
injuries,  see  New  Trial,  87-89. 
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to  be  submitted  to  the  sound  discretion  and 
judgment  of  the  jury,  the  actual  loss  to  the 
plaintiff,  present  or  prospective,  being  the 
lowest  amount  which  they  are  justified  in 
giving ;  and  the  court  will  not  set  aside  an 
assessment  of  damages  by  a  jury  where 
there  is  no  evidence  to  show  misconduct  of 
the  jury,  or  that  they  acted  upon  a  wrong 
principle  or  from  a  corrupt  motive.  lUanch- 
ardw.  Windsor  &*  A.  A".  Co.,  lo  A'ov.  Sc.  8. 

The  court  will  not  disturb  damages  on 
the  ground  that  they  are  excessive,  when 
from  gross  negligence  the  lives  and  safety 
of  passengers  are  exposed  to  danger,  and 
injury  results  therefrom,  unless  the  verdict 
was  so  unreasonable  as  to  induce  the  belief 
that  it  was  the  result  of  passion  or  preju- 
dice. Montgomery  &•  IV.  P.  A'.  Co.  v.  Bor- 
ing, 51  Ga.  582. 

While  courts  may  allow  even  liberal  com- 
pensatory damages  ;>L;ainst  railroad  compa- 
nies, in  cases  of  gross  fault  and  negligence 
on  their  part,  resulting  in  severe  injuries  to 
the  passengers  whom  they  have,  for  due 
consideration,  undertaken  to  ca;ry  safely, 
those  corporations  surely  are  entitled  to 
protection  against  exaggerated  and  appar- 
ently stale  claims,  where  the  injury  re- 
ceived or  damage  suffered  is  slight  or 
nominal.  Maker  v.  Louisville,  N.  O.  &*  T. 
R.  Co.,  40  La.  Ann.  64. 

The  judgment  of  the  jury  as  to  the 
amount  of  the  damages  must  govern,  un- 
less the  damages  allowed  are  so  excessive 
as  to  warrant  the  belief  that  the  jury  must 
have  been  influenced  by  partiality  or  preju- 
dice, or  misled  by  some  mistaken  view  of 
the  merits  of  the  case.  Parish  v.  Reigle,  1 1 
Graft.  ( Va.)  697. 

(2)  Illustrations.  —  Where  a  passenger 
sues  for  an  injury  and  it  appears  that  he  is 
only  entitled  to  compensatory  damages,  a 
verdict  of  $2500  will  not  be  set  aside  as  ex- 
cessive, where  the  suit  is  by  a  male  passen- 
ger for  being  ejected  from  the  ladies'  car, 
where  he  entered  peaceably,  and  was  thrown 
onto  the  car  platfprm  by  a  brakeman  while 
the  train  was  in  motion,  without  first  ask- 
ing him  to  leave  the  car,  and  without  offer- 
ing him  a  seat  elsewhere,  and  where  there 
had  been  three  former  verdicts  in  the  same 
case  (or  an  equal  or  larger  amount.  Bass  v. 
Chicago  &*  N.  W.  R.  Co.,  42  IVis.  654,  15 
Am.  Ry.  Rep.  45. 

A  passenger  sued  for  an  assault  com- 
mitted on  him  by  the  conductor  and  re- 
ceived a  verdict  for  $800.    The  blow  was  a 


severe  one  and  resulted  in  serious  injury. 
PlaintifT  claimed  that  the  attack  on  him 
was  without  provocation,  while,  on  the 
other  hand,  the  company  claimed  that 
plaintiff  unlawfully  attacked  the  conductor 
under  a  threat  to  "slug"  him.  //eld,  ihdt 
if  plaintiff's  claim  as  to  the  assault  was  the 
true  one,  the  damages  were  not  excessive, 
but  were  excessive  if  the  position  of  the 
company  was  correct,  which  must  be  deter- 
mined by  a  jury  on  another  trial.  CliicagOy 
R.  /.  &^  P.  R.  Co.v.  Barrett,  16  ///,  A/>/>.  17. 
—Quoted  in  East  St.  Louis  &  C.  R.  Co.  v. 
Frazier,  26  111.  App.  437. 

A  passenger  sued  for  an  assault  com- 
mitted on  him  by  a  brakeman,  and  there 
was  a  sharp  conflict  of  evidence  as  to 
whether  he  did  not  first  strike  the  brake- 
man.  The  jury  returned  a  verdict  in  favor 
of  the  plaintiff  for  $2000  and  the  trial  court 
required  him  to  remit  $1400  thereof  as  a 
condition  for  entering  judgment  upon  the 
remainder,  //eld,  that  the  verdict  was  so 
excessive  as  to  be  proof  of  passion  and 
prejudice  on  the  part  of  the  jury,  and  it 
was  not  cured  by  the  remittitur.  To  sus- 
tain the  remainder  of  the  verdict  would  be 
equivalent  to  denying  the  right  of  trial  by 
jury.  Chicago  &*  N.  IV.  /i.  Co.  v.  Cum- 
niings,  20  ///.  App.  333. 

oil.  Ret\isal  to  carry  —  lucon- 
veiiieiice.— Where  a  passenger  is  wan- 
tonly carried  three  quarters  of  a  mile  be- 
yond his  station,  and  is  compelled  to  walk 
back  at  night  in  the  rain,  a  verdict  in  his 
behalf  for  $500  will  not  be  set  aside  as  ex- 
cessive, //iggins  V.  Louisville,  N.  O.  <&*  T. 
R.  Co.,  64  Miss.  80,  8  So.  Rep.  176. 

But  a  verdict  for  $1500  in  favor  of  a  pas- 
senger, because  a  train  did  not  stop  at  the 
station  to  take  him  on,  is  excessive,  where 
he  only  had  to  wait  a  short  time  for  a 
freight  train,  where  no  damages  were 
proven,  except  disappointment,  delay,  and 
the  inconvenience  of  riding  on  a  freight 
train.  Memphis  &*  C.  R.  Co.  v.  Green,  52 
Miss.  779. 

Defendant  company  sold  excursion  tick- 
ets with  the  agreement  that  the  holders 
might  return,  if  they  chose,  on  the  regular 
train  next  day.  Plaintiff,  a  young  lady,  of- 
fered to  return  the  next  morning,  but 
through  some  oversight  in  failing  to  give 
the  conductor  full  notice  of  the  terms  on 
which  the  tickets  were  issued,  she  was  re- 
fused. She  went  to  the  house  of  a  friend 
and  remained  some  12  or  13  hours,  and  re- 
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turned  home  on  another  train,  using  her 
ticicet.  Her  time  was  worth  $1.30  a  day. 
Held,  that  a  verdict  in  her  favor  of  $1000 
was  grossly  excessive.  Goins  v.  Western  R. 
Co.,  59  Ga.  4:6. 

042.  Delay.*  —  (i)  Not  excessive.  —  A 
young  lady  bought  a  round-trip  excursion 
ticket,  with  the  agreement  that  if  she  did 
not  choose  to  return  on  the  excursion  train 
she  could  use  the  ticket  on  the  regular 
train  the  next  day,  but  the  conductor  de- 
clined to  accept  it.  After  waiting  some  12 
or  13  hours  she  was  allowed  to  return  on 
another  train,  using  the  ticket.  Held,  that 
$50  in  her  favor,  above  actual  expenses,  was 
adequate  compensation.  Hughes  v.  IVest- 
ern  Ji.  Co.,  61  Ga.  131.— FOLLOWED  IN 
Goins  V.  Western  R.  Co.,  68  Ga.  190. 

Flaintifl  purchased  a  regular  full-rate 
ticket  at  a  time  when  the  company  was  sell- 
ing excursion  tickets  at  half  rate.  He  was 
57  years  old  and  preferred  not  to  take  the 
excursion  train,  but  was  unlawfully  refused 
admittance  to  the  regular  train,  and  was 
compelled  to  go  on  the  excursion  train, 
which  left  about  two  hours  later,  and  ar- 
rived at  his  destination  about  midnight,  and 
was  filled  with  disorderly  persons.  Held, 
that  a  verdict  against  the  company  for  $100 
was  not  excessive.  lirassfield  v.  Hannibal 
&^  St.  J.  R.  Co.,  19  Mo.  App.  651. 

A  verdict  for  $500  damages,  in  an  action 
against  a  railroad  for  failing  to  carry  pas- 
sengers, will  not  be  set  aside  as  excessive 
where  the  proof  shows  that  plaintiff  was 
traveling  with  his  wife  and  two  children, 
and  having  baggage  checked,  and  after 
traveling  part  of  the  way  over  the  defend- 
ant road  was  compelled  to  buy  tickets  and 
complete  the  journey  over  another  road  ; 
that  they  were  delayed  several  days,  having 
to  stay  at  hotels,  waiting  for  baggage,  etc., 
and  incurring  an  extra  expense  of  $90. 
They  were  entitled  to  something  for  the 
annoyance,  vexation,  and  trouble.  St.  Louis, 
A.  <&^  T.  R.  Co.  V.  Ih-rry,  4  Te.v.  App.  {Civ. 
Cas.)  235.  15  S.   IV.  Rep.  48. 

(2)  Excessive. — \  female  passenger  was 
carried  beyond  her  station  and  was  put  off 
where  she  had  to  pay  $1.50  for  a  conveyance 
in  which  to  return,  and  lost  three  hours' 
time.  Held,  that  a  verdict  in  her  favor  for 
$750  was  excessive.  Marshall  v.  St.  Louis, 
K.  C.  (S-  N.  R.  Co.,\i  Am.  vS-  Eng.  R.  Cas. 
248,  78  Mo.  ^;o. 

*  See  also  ante,  1 25,  025. 


The  failure  of  the  defendant  to  carry 
plaintiff  as  agreed  caused  him  to  lose  one 
lay's  time,  the  opportunity  of  seeing  a  cel- 
ebration, and  a  free  c  inne  '.  Held,  that  a 
verdict  of  §50  was  exv,jssive.  Eddy  v. 
Harris,  47  ^liii.  &^  Eng.  R.  Cas.  473,  78  Tex. 
661.  15  S.  ir.  Rep.  107. 

Plaintiff,  a  young  man,  who  was  set  down 
on  a  summer  night  in  the  wooc's,  about  three 
fourths  of  a  mile  past  his  destination,  in 
company  with  other  passengers,  his  only  in- 
convenience being  some  delay  in  finding  the 
station,  getting  his  feet  muddy  and  wet,  and 
having  to  carry  his  grip  through  a  drizzling 
rain,  is  entitled  to  some  damages,  but  not 
to  $200.  Howe  v.  Gibson,  3  Tex.  Civ.  App. 
263,  22  S.   VV.  Rep.  826. 

043.  For  personal  injuries,  gener- 
ally.— In  a  suit  for  damages  resulting  from 
the  negligent  conduct  of  the  agents  of  a 
railroad  in  failing  to  stop  its  cars  at  the 
depot  of  a  place  where,  by  a  passenger's 
ticket,  she  had  a  right  to  depart  from  the 
train,  but  stopping  at  another  point  and 
causing  the  passenger  to  alight  in  the  rain, 
whereby  she  was  injured,  a  verdict  for  $100 
being  reasonable,  and  the  court  below  hav- 
ing refused  a  new  trial,  this  court  will  not 
interfere.  Alabama  G.  S.  R.  Co.  v.  Wilkin- 
son, 77  Ga.  75. 

Where  a  passenger  sues  for  injuries  he 
should  be  allowed  to  testify  to  the  facts, 
and  it  is  the  province  of  the  jury  to  estimate 
the  damages  therefrom  ;  and  where  an  in- 
jured passenger  was  permitted  to  state  that 
he  was  damaged  to  the  amount  of  $5000 — 
held,  reversible  error,  though  the  jury  only 
returned  a  verdict  for  $2000.  Ohio  &»  M. 
R.  Co.  V.  Kick  less,  71  Lnd.  271. 

Where  a  passenger  was  injured  by  her 
train  colliding  with  a  construction  train,  and 
there  was  no  bad  motive  or  purpose  to  in- 
jure, and  the  neglect  was  not  so  wanton  as 
to  demand  the  severest  punishment,  a  ver- 
dict for  §10,000  should  be  set  aside  as  ex- 
cessive. Louisville  Southern  R.  Co.  v.  Min- 
ogue,  90  Ky.  369,  14  S'.  W.  Rep.  357. 

A  passenger  was  so  injured  that  one  leg 
was  about  two  inches  shorter  than  the 
other,  but  it  appeared  that  the  limb  would 
so  far  recover  as  to  be  more  of  a  deformity 
than  a  disability.  Held,  that  $5000  damages 
were  excessive,  in  view  of  the  fact  that  only 
compensatory  damages  were  recoverable. 
International  Of  G.  N.  R.  Co.  v.  Under- 
•wood,  27  Am.  &*  Eng,  R.  Cas.  240,  64  Tex. 
463- 
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044.  Croat  bodily  injury.— (i)   Not 

excessive.— \'w\.-[n\xv  Inindtcd  rlollars  com- 
pensatory (latiiagcs  for  the  loss  of  an  eye, 
etc, — held,  not  to  be  excessive.  It  was  tlie 
province  of  llie  jury,  by  their  verdict,  to 
compensate  the  outraged  passenger,  not 
only  for  the  loss  of  his  eye,  but  for  the 
mental  sufTcrings  caused  by  the  indignities 
to  which  he  was  subjected.  Sherley  v.  Hill- 
ings, 8  Bush  (Ay.)  147. 

A  verdict  in  favor  of  a  passenger  for 
$3500  will  not  be  set  aside  as  excessive 
where  it  appears  that  one  arm  and  one  leg 
were  fractured,  his  spine  injured,  and  his 
collar-bone  broken.  Klutts  v.  .S7.  Louis,  I. 
J/.  Z"  S.  K.  Co.,  1 1  Am.  &*  Eng.  R.  Cas. 
639,  75  ■''^''-  642. 

Plaintiflf,  a  passenger,  received  a  deep  cut 
in  the  face,  by  reason  of  the  negligence  of 
the  carrier,  which  very  nearly  caused  a  loss 
of  life  from  bleeding,  and  causing  much 
pain  and  a  temporary,  if  not  a  permanent, 
impairment  of  his  eyesight  and  hearing, 
with  considerable  loss  of  time  and  attention 
to  business.  Held,  that  $5000  should  be 
av  arded  him  for  the  above  injuries  and  for 
cost  of  medical  aid  and  expenses  of  prose- 
cuting the  suit.  Neivman  v.  Alabama  G,  S. 
A\  Co.,  38  Fed.  Rep.  819. 

(2)  Excessive. — Where  a  passenger  is  in- 
jured through  a  defect  in  the  track,  under 
such  circumstances  that  only  compensatory 
damages  are  recoverable,  a  verdict  for  $10,- 
000  will  be  set  aside  as  excessive,  where  the 
principal  injury  is  a  compound  fracture  of 
the  leg.  Union  Pac.  R.  Co.  v,  Hause,  i 
IVyom.  27. 

Action  for  negligently  carrying  the  plain- 
tiff on  defendants'  road,  whereby  he  sus- 
tained great  bodily  injury.  Plea,  not  guilty, 
which  was  withdrawn  at  the  trial  and  dam- 
ages assessed  by  the  jury  at  £(>i7^  us.  7d. 
The  court  granted  a  new  trial  on  terms, 
saying  that  after  the  best  consideration  they 
could  not  but  regard  the  damages  as  very 
large  and  exceeding  what  they  considered 
reasonable.  Batchelor*\.  Buffalo  &»  B.  R. 
Co..  5  U.  C.  C.  P..  127. 

645.  Slight  bodily  injury.— (i)  Xot 
excessive. — Where  a  passenger  is  shoved  off 
a  train  by  the  conductor  when  moving  10 
miles  an  hour,  a  verdict  of  $500  in  his  favor 
is  not  excessive,  though  the  passenger  ad- 
mits that  he  received  no  serious  injuries, 
but  was  only  bruised  so  that  he  lost  a 
week's  labor.  East  Line  6-*  R.  R.  R.  Co.  v. 
Lee,  71  Tex.  538,  9  S.  W.  Rep.  604. 


A  verdict  in  favor  of  an  injured  passen- 
ger for  S5000— //<///,  not  so  excessive  as  to 
require  a  reversal,  where  it  appeared  that 
his  injuries  consisted  in  a  contusion  of  the 
scalp  and  chest,  causing  considerable  loss  of 
time,  with  pain  and  suffering,  and  with  a 
diminished  capacity  for  mental  or  physical 
labor  in  the  future.  Houston  &^  T.  C.  R, 
Co.  v.  Boehm,  9  Am.  &•  Eng.  R.  Cas.  366,  57 
Tex.  152. 

(2)  Excessive. — Where  the  only  permanent 
injury  to  a  passenger  is  to  the  ligaments  of 
the  third  finger  of  the  rigl.L  hand,  causing 
a  slight  deformity  and  some  loss  of  power, 
besides  some  bruises  elsewhere  and  an  in- 
jury to  his  lungs,  which  caused  him  some 
uneasiness  and  rendered  him  more  liable  to 
pulmonary  trouble,  a  verdict  in  his  favor 
for  $5000  is  excessive.  Union  Pac.  R.  Co.  v. 
Hand,  7  Kan.  380,  1  Am.  Ry.  Rep.  548. — 
Quoted  in  Kennon  v.  Gilmer,  5  Mont.  257, 

In  an  action  by  a  passenger  for  a  personal 
injury,  caused  by  a  train  in  which  he  was  a 
passenger  being  thrown  from  the  track,  it 
appeared  he  had  no  bones  broken ;  that  he 
received  a  bruise  on  the  side  which  his  doc- 
tor testified  was  only  muscular;  that  he 
kept  his  bed  most  of  the  time  for  a  month, 
but  could  at  any  time  walk  around.  Held, 
that  $500  damages  were  excessive.  Chi- 
cago, R.  I.  (5-  P.  R.  Co.  V.  McAra,  52  ///. 
296. 

Where  a  young  woman,  in  attempting  to 
go  upon  a  car,  stepped  into  an  opening  in 
the  platform,  whereby  she  received  an  in- 
jury to  her  knee  and  leg,  and  it  appeared  that, 
?t  the  trial,  about  three  years  after  the  acci- 
dent, she  had  not  fully  recovered,  but 
walked  naturally  and  gracefully,  and  it  was 
not  probable  that  the  injury  would  be  per- 
manent, and  she  was  not  deprived  of  any 
business  or  calling  by  which  to  earn  money, 
and  it  also  appearing  that  her  poor  health 
at  the  time  of  the  injury  prevented  as  quick 
a  recovery  as  otherwise  might  have  been 
expected,  and  it  not  appearing  that  she  had 
suffered  any  extreme  pain — held,  that  $2500 
damages  was  excessive,  no  vindictive  dam- 
ages being  claimed.  Chicago,  R.  I.  &•  P. 
R.  Co.  v.Payzant,  87  ///.  125,  18  Am.  Ry. 
Rep.  200. 

046.  Permanent  injury.— (i)  Gener- 
ally.—In  an  action  for  an  injury  to  a  pas- 
senger, resulting  in  permanent  or  incurable 
hernia,  $5000  damages  against  the  company 
is  not  excessive.  Illinois  C.  R.  Co.  v.  6'/;/;- 
mons,  38  ///.  242. 
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Where  there  is  evidence  tending  to  show 
that  a  passenger  has  received  serious  inju- 
ries, and  the  attend  ing  physician  and  another 
testify  that  he  will  never  regain  his  health, 
a  verdict  of  $10,000  in  his  favor  will  not  be 
disturbed,  though  there  be  other  medical  vi- 
dence  on  the  part  of  the  defense  tending  \t 
show  that  plaintifl  would  soon  regain  ms 
health.  Sotillicrn  Pac.  Co.  v.  Ratih,  J5  Fed, 
Kcp.  696,  7  U,  S.  App.  84,  I  C.  C.  ^i.  416. 

In  a  suit  by  a  lady  passenger  for  a  per- 
sonal injury  caused  by  gross  negligence,  and 
where  it  appeared  the  injury  was  severe, 
her  jpine  being  injured  permanently,  she 
being  a  person  of  education  and  a  teacher 
by  profession,  $8958  damages,  while  consid- 
ered large,  is  not  so  excessive  as  to  warrant 
a  reversal.  Illinois  C,  A'.  Co.  v.  Parks,  88 
III.  373,  21  Am.  Ay.  Rep.  313. 

A  verdict  of  $5000  is  nut  excessive  where 
the  evidence  shows  that  the  passenger  was 
injured  in  acollision,  havingone  leg  crushed 
and  one  hand  disabled,  besides  having  his 
head  cut  and  a  permanent  injury  to  one  hip. 
Chicago,  B.  &^  Q.  A\  Co.  v.  Sullivan,  21  ///. 
A/>p.  580;  affirmed  in  15  West.  Rep.  45,  17 
A^.  E.  Rep.  460. 

The  testimony  showing  that  the  injury 
has  already  caused  great  pain  and  suffering, 
is  of  a  permanent  character,  that  it  greatly 
impairs  plaintiff's  ability  for  labor,  will 
subject  him  to  discomfort  and  pain  during 
the  future,  and  render  him  less  able  to  re- 
sist or  recover  from  other  diseases  hereafter, 
the  award  of  $5246  damages  is  not  exces- 
sive. Southern  Kan.  R.  Co.  v.  Walsh,  47 
Am,  &•  Eng.  R.  Cas.  493,  45  Kan.  653,  26 
Pac.  Rep.  45. 

A  verdict  in  favor  of  a  female  passenger 
for  $5000  damages  for  an  injury  which 
manifestly  resulted  in  great  physical  and 
mental  suffering,  and  which  most  probably 
involves  the  permanent  reduction  of  the 
strength  of  the  broken  leg,  is  not  so  exces- 
sive as  to  make  it  appear  that  the  jury  were 
influenced  in  their  action  by  passion  or 
prejudice.  Maysville  (S^*  L.  R.  Co.  v.  Her- 
rick,  13  Bush  (Ky.)  122,  17  Am.  Ry.  Rep.  53. 

When  the  evidence  shows  that  a  passen- 
ger, in  addition  to  receiving  painful  injuries 
which  were  only  temporary  in  character,  re- 
ceived a  spinal  injury  which  is  likely  to 
prove  permanent,  a  verdict  of  $4000  will 
not  be  deemed  so  excessive  as  to  require  a 
reve<  il  on  appeal.  Missouri  Pac.  R.  Co. 
V.  Shttford,  27  Am.  &*  Eng.  R.  Cas.  194,  72 
Tex.  165,  10  S.  W.  Rep.  408. 


An  able-bodied  and  industrious  mechanic 
who  was  rendered  a  wreck  in  mind  and 
body,  unfit  for  labor,  ami  subject  to  epilep- 
tic fits,  recovered  i}2o,ooo  actual  tlamages 
for  an  injury  received  while  a  passenger. 
Such  a  verdict  will  not  be  disturbed.  In- 
ternational &•  (J,  A'.  R.  Co.  V.  Brazzil,  44 
.^Im.  iS~«  Eng.  R,  Cas.  1^37,  78  'I'e.v.  314,  14  S. 
W.  Rep.  609. 

A  verdict  in  favor  of  a  passenger  for 
§15,000  for  a  left  foot  and  ankle  l)roken  and 
crushed,  and  amputated  below  the  knee,  of 
a  nnm  forty-six  years  old  and  in  good 
health,  and  earning  S'SOO  per  year,  is  not 
excessive.  Galveston,  II.  &>  S.  A.  R.  Co.  v. 
Cooper,  2  Tex.  Civ.  App.  42,  20  5.  W.  Re^, 
990. 

A  verdict  for  $15,000  is  not  excessive  in 
an  action  for  injuries  to  a  passenger,  due  to 
defendant's  negligence,  when  the  evidence 
shows  that  plaintiff,  at  the  time  of  tlie  acci- 
dent, was  a  strong,  healthy  woman,  of  the 
age  of  thirty  years  ;  that  she  was  industri- 
ous, and  had  been  making  fifty  dollars  per 
month,  in  addition  to  looking  after  house- 
hold duties ;  that  she  has  lost  the  use  of 
her  lower  limbs  by  reason  of  paralysis  as  a 
result  of  her  'njuries,  and  that  she  will  be 
a  helpless  invalid  during  the  remainder  of 
her  life.  Sears  v.  Seattle  Con.  St.  R.  Co.,  6 
Wash.  227,  33  Pac.  Rep.  389,  1081, 

In  an  action  to  recover  damages  to  a  pas- 
senger caused  by  a  defective  platform,  the 
jury  having  appareiuly  found  that  the  in- 
juries complained  of  were  serious  and  per- 
manent, and  having  awarded  plaintiff  a 
verdict  forSiSoo,  this  court,  not  beingable 
to  say  that  the  finding  was  unsupported  by 
evidence,  cannot  hold  the  damages  exces- 
sive. Quaife  v.  Chicago  &>  .V.  IT.  R.  Co., 
48  Wis.  513,  4  N.  W.  Rep.  65S,  33  Am.  Rep. 
821. 

(2)  Illustrations  —  A'ot  excessi^'e.  —  A 
strong  and  healthy  passenger  was  so  in- 
jured in  a  railroad  collision  that  he  had  ap- 
parently become  a  confirmed  invalid  and 
must  lead  a  life  of  more  or  less  infirmity 
and  suffering.  Held,  that  S5000  was  a 
reasonable  compensation  for  the  injury. 
The  Raleigh,  41  Fed.  Rep.   527. 

A  passenger  received  a  severe  cut  on  the 
head,  leaving  a  permanent  scar,  and  had  ends 
of  his  fingers  on  one  hand  mashed  off.  He 
was  in  bed  four  weeks,  and  disabled  from 
working  four  months.  He  suffered  much 
pain  and  incurred  an  expense,  in  medical 
attendance  and  medicine,  of  between  $25 
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anfl  $35.  Ih;  could  ordinarily  earn  $25  a 
month,  //(■/</,  thai  ilie  court  would  not  set 
aside  a  verdict  of  gi  250  as  exci'ssivc.  Ahm- 
phis  &*  L.  A'.  A'.  Co.  v.  Striii^fcllinv,  21  .////. 
^Eiig.  A\  Cis.  374,  44  /ItA:  322.  51  y/w.  A'  /. 
598. 

A  verdict  for  i  15,000  for  personal  injuries 
to  a  pas8en^(rr  received  throu^ili  the  nct^li- 
j^cnce  of  a  raihoad  company — //(/(/,  not  ex- 
cessive under  tiic  circumstances  of  this 
case,  there  beinji  evidence  tending  to  show 
a  permanent  injury,  accompanied  with  con- 
tinual suflerin^r  and  disability,  which  the 
jury  would  be  warranted  in  believing,  not- 
withstanding- conflicting  evidence  as  to  the 
extent  of  the  injury.  Morgan  v.  Southern 
I'iic.  Co.,  95  Cal.  5or,  yo  I^ic.  Rip.  601. 

A  young  lady  passenger  was  injured  by 
reason  of  a  defective  track,  having  some 
ribs  broken  and  her  spine  injured,  which 
rendered  her  unconscious  for  a  time,  and 
left  her  with  impaired  health,  still  sufTering 
excruciating  pains  internally  at  stated  in- 
tervals. Held,  that  a  verdict  of  8^'933 
would  not  be  disturbed  as  excessive.  Hous- 
ton &*  T.  C.  R.  Co.  V.  Lee,  34  Am.  &•  Eng. 
R.  Cas.  452,  69  Tex.  556,  7  S.  IV.  Rep.  324. 
A  passenger  62  years  old  was  injured, 
having  three  of  his  ribs  broken,  whereby 
he  was  rendered  unconscious  for  a  time, 
and  suffered  very  greatly  for  a  considerable 
time,  with  some  evidence  tending  to  show 
that  his  injuries  would  be  permanent,  and 
,  probably  result  in  paralysis.  Ile/il,  that  a 
verdict  in  his  favor  of  $3750  was  not  exces- 
sive. Missouri  Pac.  R.  Co,  v.  Aiken,  71 
Tex.  373. 9  S.  \V.  Rep.  437. 

A  female  passenger  was  so  seriously  in- 
jured that  a  year  afterward  she  was  unable 
to  appear  as  a  witness  at  the  trial,  and  the 
evidence  showed  that  she  was  still  suffering 
from  nervous  prostration  which  was  likely 
to  be  permanent,  and  had  suffered  more  or 
less  all  that  time.  Held,  that  a  verdict  of 
$5000  damages  would  not  be  disturbed  on 
appeal.  Missouri  Pac.  R.  Co.  v.  Mitchell,  72 
Tex.  171,  10  .<;•.  W.  Rep.  411. 

Where,  in  an  action  for  personal  injuries 
to  a  passenger  caused  by  defendant's  negli- 
gence, the  evidence  showed  that  the  plain- 
tiff had  suffered  severe  pain  for  months, 
and  had  not,  at  the  time  of  the  trial,  more 
than  three  years  after  the  accident,  entirely 
recovered,  and  physicians  who  had  exam- 
ined her  differed  in  opinion  as  to  whether 
she  would  ever  entirely  recover — held,  that 
a  verdict  of  $4000  should  not  be  set  aside 


as  being  excessive.  Heucke  v.  Milwaukee 
C.  R.  Co.,  69  His.  401,  34  A'.  W.  Rep.  243. 

(3) e.\eessive.—\  passenger  had    his 

leg  broken  in  a  railroad  accident,  and  re- 
ceived some  tlesh  W(junds  about  the  head, 
but  at  the  time  of  the  trial,  ten  moi.ths 
afterward,  he  seemed  restored  to  health, 
except  that  the  injured  leg  was  left  slightly 
shortened.  Held,  that  a  verdict  for  $6000 
damages  is  excessive,  and  should  be  set 
aside,  unless  the  party  would  agree  to  re- 
duce it  to  84000.  Cliipp  V.  Hudson  River 
R.  Co.,  \^)  ISarb.  {X.  )'.)  461.— Kkvikwim; 
Holbrook  v.  Utica  &  S.  U.  Co.,  16  Harb. 
(N.  Y.)  113;  Hegeman  f.  Western  K.  Corp., 
16  Harb.  (N.  V.)  353.— Oi.saI'I'Kovko  in 
Nudd  V.  Wells,  ti  Wis.  407.  yt'UTKU  i.v 
Little  Rock  &  Ft.  S.  R.  Qo.v.  Barker, 39 
Ark.  491. 

A  passenger  54  years  old  was  caught  in  a 
railroad  wreck  and  had  three  ribs  broken, 
with  a  crushing  wound  on  one  leg,  both 
above  and  below  the  knee,  and  was  so  dis- 
abled as  to  be  confined  to  his  house  for  six 
or  seven  weeks,  and  suffered  great  pain  ; 
he  was  still  lame  nine  months  after  the  ac- 
cident, and  the  evidence  tended  to  show  that 
it  might  continue  for  years.  Held,  that  a 
verdict  for  85000  should  not  beset  aside  as 
excessive.  (Juinn  v.  Long  Island R.  Co.,  34 
Hun  {N.  v.)  331. 

047.  Iiitcnial  injury.  —  Where  a 
female  passenger  sues  for  injuries  for  being 
thrown  from  her  seat,  causing  her  to  faint 
and  afterward  to  keep  her  bed  for  five  days, 
under  medical  treatment,  claiming  to  have 
received  severe  internal  injuries,  a  verdict 
in  her  favor  for  81625  will  be  sustained, 
though  it  appear  that  the  company  had 
already  paid  her  S275,  and  her  df)Ctor's  bill, 
amounting  to  S-5o-  S/evens  v.  European  &* 
A'.  A.  R.  Co.,  66  .!/,•.  74,  19  ^/w.  Ay.  R,p.  48. 

048.  liicapiu'itatcd  lor  work.— (i) 
Not  excessive. — A  passenger  58  years  old 
was  so  injured  in  a  railroad  accident  as  to 
produce  a  rii|)iure.  He  had  been  engaged 
in  a  business  requiring  a  great  deal  of  lift- 
ing, for  which  the  rupture  disqualified  him. 
He  had  been  earning  8300  a  month  before 
the  accident,  and  little  or  nothing  since. 
Held,  that  a  verdict  for  87000  should  not  be 
disturbed,  though  it  appeared  that  the  ru|)- 
ture  might  not  shorten  his  life,  li'edekinri 
V.  Southern  Pac.  Co.,  20  Nev.  292,  21  Pac. 
Rep.  6S2. 

T'.ie  evidence  showed  that  plaintiff  was  a 
n\  in  engaged  in  an  extensive  and  lucrative 
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business;  tlmt  liis  injuries  were  exceedingly 
painful,  serious,  and  perniiincnt,  wiiicli 
would  continue  tliroujjli  'ife  and  probably 
siiorten  it ;  thai  he  was  so  alliicted  as  to 
measurably  unfit  iiini  for  the  duties  of  his 
profession.  J/i/i/,  that  a  verdict  in  his  favor 
for  $20,000  would  not  be  disturbed.  Walk- 
er V.  Kru-  A'.  Co.,  63  J>',ir/i.  dV.  )'.)  260.— 
yuoTKl)  IN  Koetler  v.  Manhattan  R.  Co., 
13  N.  Y.  Supp.  458. 

A  poor  laborinjj  woman  was  so  injured  by 
a  train  as  to  be  unable  f(jr  a  long  time  to  go 
out.  She  was  at  the  time  of  the  trial  not 
able  to  do  any  work,  still  suffered  great  pain, 
and  would  probably  be  rendered  unable  to 
obtain  a  subsistence  by  her  labor  during 
life.  //M,  that  a  verdict  for  $1600  was  not 
excessive.  Mooney  v.  Hudson  River  A'.  Co., 
I  Swectwy  (A'.  J'.)  325. 

PlaintifT,  a  U.  S.  mail  agent,  was  injured 
in  a  railway  wreck,  complained  of  external 
bruises  and  alleged  internal  injury  from  in- 
haling steam.  He  laid  off  fnjm  work  ten 
days,  and  then  thirty  days.  Verdict  for 
$500  not  excessive,  although  physicians 
testified  that  the  injuries,  if  any,  were  slight. 
Gulf,  C.  (S-  S.  l'\  A".  Co.  v.  Wilson,  79  Tex. 
371,  15  .S'.  W.  Rep.  280. 

(2)  JC.vcessive. — A  passenger,  a  young  man 
21  years  old,  who  had  been  earning  about 
$50  a  month,  had  his  leg  broken  through 
the  negligence  of  the  railroad  cotnpany, 
whereby  he  lost  his  employment.  Nelil, 
that  a  verdict  for  §14,833  in  his  favor  was 
excessive.  Soutlnoestcrn  R.  Co.  v.  Singleton, 
66  Ga.  252. 

A  United  States  mail  agent,  who  was  re- 
ceiving an  annual  salary  of  $1080,  jumped 
from  a  train  to  avoid  a  collision  and  sprained 
his  ankle,  whereby  lie  lost  two  weeks.  There 
was  nothing  in  the  case  to  justify  awarding 
punitive  damages.  Held,  that  a  verdict  for 
82500  was  excessive  Spicer  v.  Chicago  &* 
N.  W.  R.  Co.,  29  Wis.  580,  1 2  Ant.  Ry.  Rep. 
204. — Kkvikwko  in  Duffy  v.  Cliicago  &  N. 
VV.  R.  Co.,  34  Wis.  188. 

040.  Pliysical  imiii  nnd  incutnl 
aii{;iii«li. — Where  a  female  passenger  is 
so  injured  as  to  be  confined  to  her  room 
for  months,  during  which  time  she  suffered 
great  pain,  and  is  still  suffering  at  the  time 
of  trial,  a  verdict  in  her  favor  for  $500  will 
not  be  disturbed  ar,  excessive.  Atlanta  »5«« 
W.  P.  R.  Co.  V.  Smith,  81  Ga.  620,  8  S.  E. 
Rep.  446. 

A  verdict  for  $2000  for  the  mental  suffer- 
ing of  plaintiff's  wife,  resulting  from  rude 


and  violent  treatment  of  her  by  defendant's 
agents  and  train  conductor,  is  not  excessive. 
Missouri  Pae.  A'.  Co.  v.  Martino,  2  Tex.  CiT. 
App.  634,  18  i'.  If '.  Rep.  10(^16,  21  ,S'.  ;/ '.  Rep. 
781.— yjOTlNc,  International  &  G.  N.  R. 
Co.  7'.  (filbert,  64  Tex.  541. 

<IAO.  I11.SI1U  aiKl  iiHli};iiily.— Where 
a  passenger  has  been  subjected  to  indig- 
nity, his  feelings  outraged,  and  has  been 
degraded  in  the  eyes  of  his  fellow-passen- 
gers by  being  assailed  with  gross  and 
vituperative  language,  and  even  blows,  by 
a  railroad  conductor,  whose  duty  it  is  to 
protect  the  passtiigor,  exemplary  damages 
are  allowable,  and  a  verdict  fi>r  §1000  is  not 
excessive.  Atlanta  &•  W.  J'.  R.  Co.  v. 
Condor,  75  Ga.  51. 

When  a  conductor  applied  profiir«'  epi- 
thets to  a  passenger,  threatened  to  ki  I  him, 
spat  tobacco-juice  in  nis  face, and  in  abusive 
terms  ordered  him  to  get  up  from  his  seat 
and  retire  to  the  rear  of  the  car,  at  the 
same  time  seizing  him  by  the  arm,  a  ver- 
dict for  $4375  damages  will  not  be  .set 
aside.  East  Tcnn.,  V.  &^  G.  R.  Co.  v.  Fleet- 
wood, 90  Ga.  23,  1 5  S.  E.  Rep.  778. 

05 1.  Punitive  dauiaK:<'M.*— Where  a 
conductor  exhibits  a  revolver  unnecessarily 
and  forces  a  passenger  to  jum[)  from  a 
.moving  train  between  stations,  simply  be- 
cause he  refuses  to  pay  fare  and  insists 
upon  being  carried  on  an  excursion  ticket, 
the  company  is  liable  in  exemplary  dam- 
ages. Plaintiff  sued  for  being  ejected  un- 
der the  above  circumstances  and  recovered 
a  verdict  for  S4900,  but  agreed  to  take  S4000 
in  consideration  that  the  carrier  withdraw 
a  motion  for  a  new  trial  aiul  pay  the  amount 
promptly.  Gnllena  v.  Hot  Springs  R,  Co., 
4  McCrary  {U.  S.)  371,  13  Fed.  Rep.  1 16. 

Plaintiff  was  carried  400  yards  past  bis 
station  and  was  then  compelled  to  leave 
the  cars  in  spite  of  bis  remonstrance  and 
request  that  the  train  should  be  backed  to 
the  station.  In  an  action  against  the  com- 
pany the  juf'y  awarded  him  84500.  Held, 
that  the  damages  appeared  large,  but  in 
view  of  the  fact  tlu^t  ji  was  a  case  where 
punitive  damages  migln  be  awarded,  the 
verdict  would  not  be  disturbed.  New  Or- 
leans, J.  &'  G.  A'.  R.  Co.  v.  Hi/rsI,  36  Miss. 
660.— Revikwed  in  Quigley  t/.  Central  Pac. 
R.  Co.,  5  Sawy.  (U.  S.)  107;  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Levy,  59  Tex.  542,  46  Am.  Rep. 
269. 

*  See  also  ante,  G34-038. 
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Where  it  appeared,  in  a  suit  for  injuries  to 
a  passenger,  that  the  railroad  was  in  a  bad 
conditioi; ;  that  tliere  were  old  and  rotten 
ties  In  the  track  which  the  company  were 
removing  and  putting  in  new  ones  and 
heavier  rails ;  that  the  accident  occurred  in 
an  unusual  spell  in  winter  weather;  that 
the  speed  of  trains  had  been  reduced  to  ten 
miles  an  hour  for  greater  safety,  the  facts 
did  not  justify  recovery  of  $5000  exemplary 
damages,  in  addition  to  $20,000  actual  dam- 
ages. International  &^  G.  N.  R.  Co.  v. 
lirazsil,  44  Am.  iS-  Eng.  R.  Cas.  437,  78 
TVj-.  314,  14  5.  IV.  Rep.  609. 
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I.  IN  GENERAL. 

1.  Slaves  rct^ardetl  as  passengers. 

— Carriers  of  passengers  are  liable  only  for 
negligence  ;  and  slaves  are  passengers. 
McClenaghan  v.  Brock,  5   Rich.  (So.  Car.^ 

17- 

The  demanding  of  the  fare  of  a  slave 
traveling  with  his  master,  by  the  conductor, 
is  not  conclusive  evidence  that  he  was  trav- 
eling as  a  passenger.  Muscogee  R.  Co.  v. 
Red,i,  54  Ga.  33. 

2.  Degree  of  care  required  of  car- 
rier.— The  liability  of  a  railroad  for  an 
injury  to  a  slave  traveling  upon  a  train  as  a 
passenger  is  measured  by  the  law  applicable 
to  passengers,  and  not  that  of  the  carriage 
of  goods.  Mitchell  v.  Western  iS"*  A.  R.  Co., 
30  Ga.  22. 

In  dealing  with  slaves  as  passengers,  a 
higli  degree  of  caution,  diligent  and  circum- 
spect demeanor  are  demanded  of  railroad 
companies;  but  to  make  such  a  company 
liable  to  the  owner  for  the  escape  and  loss 
of  a  slave,  carried  as  a  passenger  on  their 
cars,  without  the  knowledge  or  consent  of 
the  owner,  something  more  ^an  a  blame- 
less and  unwitting  transportation  must  be 
shown ;  where  no  intentional  wrong  is 
charged,  negligence  must  be  shown.  Sill  v. 
South  Carolina  R.  Co.,  4  Rich.  {So.  Car.) 
154. 

Slaves  have  volition,  and  possess  reason 
and  feeling.  They  cannot  be  stored  away 
like  a  bale  of  goods  or  other  merchandise. 
The  great  rigor  of  the  law,  therefore,  as  to 
the  liability  of  common  carriers  of  goods,  or 
other   property,  does  not  apply  to  slaves. 


Where  a  slave  is  placed  with  a  common  car- 
rier to  be  transported  from  one  point  to 
another,  for  hire  or  reward,  the  carrier 
would  be  bound  to  use  ordinary  diligence 
only  in  taking  care  of  him  and  securing 
him  against  injuries  or  escape.  Scruggs  v. 
Davis,  3  Head  (Tcnn.)  664. 

Where  the  master  goes  on  board  a  boat 
or  other  conveyance,  and  takes  his  slave 
with  him,  having  charge  and  control  of  th, 
slave,  and  without  an  express  undertaking 
by  the  carrier  to  watch  and  guard  his  move- 
ments, whether  any  duty  would  devolve  on 
the  carrier  in  reference  to  the  slave,  qucere. 
Scruggs  v.  Davis,  3  Head  ( Tenn.)  664. 

3.  Liability  for  killing  .slave.— Where 
a  negro  is  employed  by  a  railroad  upon  a 
different  service  from  that  for  which  he  was 
hired,  and  is  killed  by  riding  upon  cars  of 
the  company,  an  act  hot  connected  with  the 
performance  of  the  work  to  which  he  was 
put,  and  done  without  authority  of  the  com- 
pany, the  road  will  be  liable,  especially 
where  t\\<i  negro  had  frequently  ridden 
upon  the  cars  and  the  company  had  not 
forbidden  him  so  to  do.  Lewis  v.  McAfee, 
32  Ga.  465. 

In  an  action  to  recover  for  the  killing  of 
a  negro  hired  by  a  railroad,  it  is  not  suf- 
ficient to  fix  the  liability  of  the  road  that 
the  negro  was  not  compelled  to  remain  at 
the  place  where  he  was  required  by  the 
overseer  to  stay,  in  the  absence  of  any  such 
stipulation  in  the  contract  of  hiring.  Mann 
v.  Macon  &>  W.  R.  Co. ,  32  Ga.  345. 

'''he  railroad  company  hired  a  slave  from 
the  plaintiff  to  work  on  their  road,  and  it 
was  agreed  that  the  slave  should  not  be  em- 
ployed on  the  cars  or  locomotives,  but  that 
he  might  be  carried  on  the  cars  or  locomo- 
tives "  from  any  one  place  to  another  place 
on  the  railroad  where  his  services  may  be 
required."  This  slave,  with  the  knowledge 
of  the  conductor,  went  on  the  cars  and  was 
carried  beyond  the  place  at  which  his  ser- 
vices that  day  were  required,  and  in  jumping 
from  the  cars  while  they  were  in  motion 
was  killed.  Held,  that  the  company  were 
liable  to  the  plaintiff  for  the  loss.  Duncan 
V.  South  Carolina  R.  Co.,  2  Rich.  (So.  Car.) 

613. 

4.  or  causing  personal  injury 

to  slave. — A  master  can  recover  for  an  in- 
jury to  his  slave  if  he  was  riding  upon  the 
train  as  a  passenger,  but  not  if  he  was  travel- 
ing as  the  servant  of  his  owner.  Muscogee 
R.  Co.  v.  Redd,  54  Ga.  33. 
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The  mere  fact  that  a  slave  being  carried 
upon  a  train  was  run  over  at  a  wood  station 
where  the  train  temporarily  stopped,  is  not 
sufficient  to  justify  a  recovery  without  some 
negligence  on  tiie  part  of  tlie  railroad. 
Mitchell  v.  Western  &•  A.  R.  Co.,  30  Ga.  22. 

A  railroad  has  no  control  or  supervision 
over  the  m.overnents  of  slaves  carried  by  it  as 
passengers,  and  consequently  is  not  bound 
to  coerce  their  movements  to  avoid  injury 
to  them.  MUchell  v.  Western  Sf  A.  R.  Co., 
30  Ga.  22, 

Where  a  railroad  starts  a  train  without 
first  signaling,  and  at  unusual  speed,  it  will 
be  liable  for  the  running  over  of  plaintiff's 
slave  at  that  time,  unless  it  affirmatively 
-jhow  that  the  injury  resulted  from  some 
other  cause,  and  for  which  the  defendant 
was  without  fault.  Mitchell  v.  Western  &^ 
A.  R.  Co.,  30  Ga.  22. 

When  soldiers  are  traveling  for  an  al- 
leged purpose  upon  a  train,  and  one  of  these 
has  in  his  charge  a  negro  slave  whom  the 
company  refuse  to  carry  as  a  soldier  or  an 
adjunct  to  such  body  of  soldiers,  but  de- 
mand and  receive  fare  for  him  as  an  ordin- 
ary passenger,  the  rule  in  pari  delicto,  etc., 
will  not  apply,  and  his  master  can  recover 
for  an  injury  to  such  slave.  Redd  v.  Mus- 
co<!^ee  R.  Co.,  48  Ga.  102,  11  Am.  Ry.  Rep. 
390. 

II.  UNLAWFUL  TBANSFORTATION. 

6.  Generally.  —  The  acts  to  prevent 
slaves  being  carried  away  as  passengers  in 
sieamboats  prohibit  the  taking  of  them 
from  the  shores  of  the  Ohio,  opposite  Ken- 
tucky ;  and  liabilities  are  also  incurred  by 
landing  or  permitting  them  to  go  ashore, 
within  or  without  this  state  ;  and  these  acts 
are  not  invalid.  Church  v.  Chambers,  3 
Dana  (Aj.)  274. 

For  taking  slaves  as  passengers  in  a  boat, 
the  owners,  when  liable,  are  jointly  liable 
with  the  officers ;  and  it  is  erroneous  to  de- 
cree against  them  in  personam  ;  in  the  first 
instance,  they  are  personally  liable  when 
they  had  no  agency  in  the  act.  Church  v. 
Chambers,  3  Dana  (A)'.)  274. 

Pvinding  an  action  under  the  provision  of 
the  act  concerning  the  transportation  of 
slaves,  the  act  was  repealed.  Held,  that 
under  the  general  laws  of  the  state,  the  ac- 
tion was  not  affected  by  the  repeal.  Rogers 
V.  Pacific  R.  Co.,  35  Mo.  153. 

O.  Carrying  without  permit  from 
owner. — A  railroad  company  is  liable  to 


the  owner  for  permitting  a  slave  to  go  oflf 
on  its  cars  without  a  permit  or  ticket  from 
the  master,  overseer,  or  person  controlling 
such  slave.  The  fact  that  a  slave  was  white 
in  color  will  not  relieve  the  road  from  lia- 
bil'ty.  Southwestern  R.  Co.  v.  Pickett,  36 
Ga.  85. 

Under  the  Georgia  act  of  Feb.  21, 1850,  a 
railroad  is  liable  to  the  owner  for  carrying 
off  a  slave  without  a  permit  from  the  owner, 
overseer,  or  employer,  though  such  slave  be 
in  charge  of  a  white  man  professing  to  own 
him.  Brown  v.  Southwestern  R.  Co.,  36 
Ga.  377. 

In  admitting  a  slave  on  a  railroad  train, 
the  agent  of  the  road  acts  at  his  peril  and 
that  of  the  company.  He  is  bound  to  in- 
quire and  know  that  the  owner  has  given 
permission  and  authority  to  receive  and 
carry  the  slave  on  the  train  ;  and  if  this  is 
wanting,  the  very  act  of  receiving  and  carry- 
ing the  slave  is  a  conversion,  and  this 
though  the  slave  had  a  false  pass  which  the 
agent  believed  ,n;enuine.  Western  &*  A.  R. 
Co.  V.  Fulton,  4  Sneed  (  Tenn.)  589. 

The  Macon  &  W.  R.  R.  Company  took 
on  board  their  cars  the  slave  of  H.,  having  a 
general  pass,  and  without  the  knowledge  or 
consent  of  H.,  to  transport  him  to  a  given 
point,  for  the  usual  fare  for  negroes.  Held, 
that  this  was  a  conversion  of  the  slave,  and 
that  the  company  are  liable  for  all  the  in- 
juries which  he  received,  whether  they  oc- 
curred by  the  negligence  of  the  company  or 
otherwise.  Macon  &^  W.  R.  Co.  v.  Holt,  8 
Ga.  157. 

7.  Carrying  runaway  slaves.— Tiie 
Illinois  courts  have  no  jurisdiction  of  an  ac- 
tion against  a  railroad  for  carrying  a  fugitive 
slave,  held  to  service  in  another  state,  slav- 
ery not  being  recognized  by  the  laws  of  the 
state.     Rodney  v.  Illinois  C.  R.  Co.,  19  ///.  42. 

Though  slavery  is  not  established  hy  the 
laws  of  Pennsylvania,  it  is  recognized  and 
its  protection  guaranteed  by  the  constitu- 
tion of  the  United  States;  and  a  niilway 
company  in  that  state  has  no  more  right 
knowingly  to  assist  in  the  escape  of  a  run- 
away slave  than  a  wagoner  on  the  high 
road,  and  for  such  offense  it  is  liable  in 
Maryland  to  a  citizen  of  that  state  owning 
such  slave.  Northern  C.  R.  Co.  v.  Scholl, 
16  Md.  331. — DiSTINGUISHED  IN  Stated". 
Pittsburg  &  C.  R.  Co.,  45  Md.  41. 

8.  Carrying  slave  out  of  state. — A 
permission  from  the  master  or  owner  of  a 
slave  is  necessary  to  authoi  ize  the  master  or 
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the  owner  of  a  steamboat  to  convey  a  slave 
out  of  the  state  on  a  boat.  It  cannot  be 
justified  by  proof  that  the  master  had  him- 
self taken  or  permitted  another  to  take 
such  slave  out  of  the  state  on  other  oc- 
casions. Graham  v.  Strader,  5  B.  Mon. 
(A»  173- 

That  the  owner  of  a  slave  in  Kentucky 
permitted  him  to  go  to  Lexington  and  to  be 
employed  there  and  at  the  surrounding 
towns  and  villages  as  a  musician  did  not  im- 
ply an  authority  or  license  to  the  owners 
and  masters  of  steamboats  to  convey  him 
out  of  the  state.  Grahavt  v.  Strader,  5  B. 
Mon.  {Ky.)  173. 

The  act  of  the  legislature  of  Kentucky  giv- 
ing the  remedy  by  suit  in  chancery  for  the 
removal  of  slaves  from  the  state  by  means 
of  steamboat,  did  not  create  any  new  offense. 
McFarland  v.  McKnight,  6  B.  Mon.  {Ky.) 
500. 

The  fact  that  the  masters  and  owners  of  a 
steamboat  carrying  away  a  slave,  which  had 
escaped  from  his  owner,  are  citizens  of 
Virginia,  carrying  on  commerce  on  the 
Ohio,  does  not  exempt  them  or  the  boat 
from  liability  to  the  owner,  under  the  stat- 
utes of  Kentucky  of  1824  and  1828,  nor  for 
other  trespasses  or  misdemeanors  com- 
mitted within  the  jurisdiction  of  Kentucky. 
McFarland  v.  McKnight,  6  B.  Mon.  {Ky.) 
500. 

The  owner  of  a  slave  domiciled  in  the 
state  of  Missouri,  and  having  his  slave  there, 
cannot  maintain  a  suit  against  a  steamboat 
for  the  value  of  a  slave  escaping  on  such 
boat,  on  the  ground  that  the  boat  passed 
through  waters  of  Kentucky  with  the  slave 
on  board,  under  the  statute  of  Kentucky. 
To  render  the  boat  liable  under  the  statute 
the  slave  must  be  conveyed,  or  attempted 
to  be  conveyed,  out  of  Kentucky,  or  from 
one  part  of  the  state  to  another,  and  this 
when  the  slave  is  taken  on  board  of  a  vessel 
in  Kentucky,  or  at  any  place  out  of  the  state. 
The  statute  was  not  intended  to  embrace 
slaves  who  were  in  no  way  subject  to  our 
laws  at  the  time  of  their  escape.  Bracken 
v.  Steamboat  Gtilnare,  16  B.  Mon.  (Ky.)  444. 

9.  Liability  for  alio  whig  slave  to 
escape. — A  railroad  is  responsible  for  the 
wanton  or  negligent  transportation  of  slaves, 
so  that  they  thereby  escape  from,  and  are 
lost  to,  their  owner,  and  is  liable  to  the 
owner  for  the  value  of  slaves  so  escaping. 
But  if  the  slave  returns  again  to  his  home 
the  railroad  is  only  liable  to  his  owner  for 


the  value  of  his  services  while  gone.  Louis- 
ville 6-  N.  R.  Co.  V.  Young,  1  Bush  {Ky.)  401. 

Where  a  slave  was  transported  en  a  rail- 
road train  under  a  false  pass  which  the  con- 
ductor believed  to  be  genuine,  whereby  said 
slave  was  lost  to  his  owner,  it  was  a  conver- 
sion for  which  the  owner  might  recover  of 
the  railroad  company  the  value  of  said  slave. 
Western  &*  A.  R.  Co.  v.  Fulton,  4  Sneed 
{Tenn.)  589. 

Where  a  slave  could  not  by  an  ordinary 
observer  be  distinguished  from  a  white  per- 
son, and  the  agents  of  a  railroad,  in  the  ex- 
ercise of  proper  care  and  diligence,  did  not 
detect  his  status,  the  road  will  not  be  liable 
in  an  action  for  an  escape.  Wallace  v. 
Spullock,  32  Ga.  488. 

In  an  action  on  the  case  against  a  railroad 
company  for  negligence  in  transporting 
plaintiff's  slave,  whereby  he  escaped  from 
his  master's  service,  the  jury  are  not  bound, 
as  in  cases  where  property  has  been  de- 
stroyed, to  give  damages  to  the  full  value 
of  the  slave.  O'Neall  v.  South  Carolina  R. 
Co.,  9  Rich.  {So.  Car.)  465. 

Where  a  slave  of  the  plaintiff,  in  company 
with  a  white  man  who  assumed  to  be  In 
charge  of  him,  was  transported  as  a  passen- 
ger on  the  defendants'  cars,  whereby  he  was 
enabled  to  effect  his  escape,  and  became  lost 
to  the  plaintiff,  and  in  the  action  against 
the  railroad  company,  the  jury,  by  their  ver- 
dict for  the  defendants,  negatived  the  charge 
of  negligence,  the  court  refused  to  disturb 
the  verdict,  all  imputation  of  intentional 
wrong  being  disavowed.  Sill  v.  South  Car- 
olina R.   Co.,  4  Rich.  (.S"(?.  Car.)  154. 

10.  Procedure  —  Pleading  —  Peti- 
tion.—In  an  action  under  a  statute  which 
provides  that  the  owner  of  a  slave  may  re- 
cover twice  the  value  of  the  slave  from  a 
railroad  company  "in  this  state,"  which 
sh^ll  transport  such  slave  over  its  road 
without  the  owner's  permission,  the  petition 
was  held  fatally  defective,  for  not  averring 
that  the  defendant  was  a  railroad  corpora- 
tion in  Missouri.  llWton  v.  Pacific  R.  Co., 
34  Mo.  358. — Followed  in  McCluret/.  Pa- 
cific R.  Co.,  35  Mo.  189. 

11. evidence— Burden  of  proof. 

— In  a  case  against  a  railroad  company  for 
carrying  off  plaintiff's  slave  without  his 
knowledge  or  consent,  mere  proof  of  trans- 
portation is  itself  sufficient  evidence  of  neg- 
ligence to  throw  the  onus  on  the  defendants, 
Josey  V.  Wilmington  &>  M.  R.  Co.,  1 1  Rich. 
{So.  Car.)  399. 
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13. damages,  generally.  —  The 

measure  of  damages  against  masters,  etc., 
of  boats,  etc.,  for  carrying  away  slaves, 
under  the  acts  of  1824-8,  is  not  the  full  value 
of  the  slaves,  as  in  case  of  conversion,  but 
the  actual  damages  to  slave-holder  or  party 
injured;  wLiCh  cannot,  in  general,  be  pre- 
sumed equal  to  the  entire  loss  of  the  prop- 
erty. Church  V.  Chambers,  3  Dana  {Ky.) 
274. 

The  measure  of  recovery  by  the  owner  of 
slaves  against  the  master  or  owners  of 
steaniboats  for  conveying  them  out  of  the 
state  is  the  value  of  the  slaves,  if  hopelessly 
lost ;  if  not  hopelessly  lost,  the  value,  less  by 
the  chance  of  recovery.  In  estimating  the 
value,  their  capacity  for  business,  age,  iiab- 
its,  character,  habits  of  subordination,  and 
whatever  else  affected  their  value,  would 
be  proper  to  be  considered.  Graham  v. 
Strader,  5  B.  Mon,  {Ky)  173. 

In  an  action  on  the  case  against  n  rail- 
road company,  where  a  slave  was  trans- 
ported without  the  owner's  permission,  and 
loss  has  resulted,  negligence  should  be  pre- 
sumed, and  the  value  of  the  slave  is  the  ex- 
treme measure  of  damages.  Josey  v.  ]Vil- 
mington  &•  M.  R.  Co.,  11   Rich.  {So.  Car.) 

399- 

In  an  action  for  the  carrying  off  of  a  slave 
by  a  railroad,  brought  before  the  Georgia 
Code  went  into  effect,  the  plaintiff  is  not 
entitled  to  double  damages  under  §  2982 
thereof.  Brown  v.  Southwestern  R.  Co. ,  36 
Ga.  Z77- 

13. expenses  incurred  in  re- 
covering slave. — For  the  carrying  off  of 
a  slave  by  a  railroad,  the  owner  is  entitled 
to  recover,  in  addition  to  the  value  of  the 
hire  of  the  slave  while  absent,  with  interest, 
his  reasonable  and  necessary  expense  in- 
curred in  reclaiming  him.  Brown  v.  South- 
western R.  Co.,  36  Ga.  277-  Graham  v. 
Strader,  5  B.  Mon,  (Ky.)  173. 


CARRIERS. 

See  Baggaue;  Cable  Railways;  Canals; 
Carriage  OF  Live  Stock;  Carriage  of  Mails; 
Carriage  of  Merchandise;  Carriage  of 
Passengers;  Carriage  of  Slaves;  Connect- 
ing Lines;  Electric  Railways;  Elevated 
Railways;  Express  Companies;  Ferries; 
Parallel  AND  Competing  Lines;  Street  Rail- 
ways; Tramways;  Underground  Railways. 


CARRIERS'  ACTS. 

II  Geo.  IV.  &  I  Wm.  IV.  c.  68,  decisions 
under,  see  Carriage  of  Merchandise, 
518-528;  Carriage  of  Passengers, 
520. 


CARS. 


Agreement  to  furnish,  see  Carriage  of  Mer- 
chandise, 50-60. 

power  of  station  agent  to  bind  com- 
pany by,  see  Station  Agents,  6. 

Changing,  when  foifeits  benefit  of  limited 
liability,  see  Carriage  of  Merchandise, 
OUT. 

Charges  for  use  of,  see  Charges,  118. 

Charging  income  with  rent  and  repairs  of, 
see  Mortgages,  230. 

Chartered,  liability  for  goods  lost  from,  see 
Carriage  OF  Merchandise,  118. 

Contract  for  repairs  of,  made  by  station 
agents,  see  Station  Agents,  O. 

Contracts  to  keep  in  repair,  time  to  sue  on, 
see  Limitations  of  Actions,  40. 

Contributory  negligence  in  getting  off,  see 
Carriage  of  Passengers,  302-440; 
Trespassers,  Injuries  to,  llO. 

going  under,  see  Stations  and  De- 
pots, 124. 

passing  between,  see  Stations  and 

Depots,  125. 

Damages  resulting  from  use  of  defective,  see 
Carriage  of  Merchandise,  lOO. 

Defects  in,  liability  of  carrier  for,  see  Car- 
riage OF  Passengers,  182. 

second  carrier  for,  see  Carriage 

OF  Merchandise,  042. 

Destroyed  by  mob,  liability  of  county  for,  see 
Counties,  3. 

Discrimination  in  furnishing,  see  Discrimina- 
tion, 53. 

Duty  of  carrier  to  provide,  see  Carriage  of 
Merchandise,  50-00. 

using  road  under  working  agreement 

to  provide,  see  Leases,  etc.,  132. 

connecting  carriers  to  transfer,  see  Car- 
riage OF  Merchandise,  509. 

—  —  one  company  to  haul  those  of  another, 

see  Sleeping  and  Palace  Car  Companies, 
1. 

passenger  carrier  as  to  safety  of,  see 

Carriage  OF  Passengers,  180-190. 

shipper  to  clean  and  repair,  see  Inter- 
state Commerce,  57. 

load,  see  Carriage  of  Live  Stock, 

18. 

—  to  carry,  as  freight,  see  Carriage  of  Mer- 

chandise, 30. 

employes  as  to  safety  of,  see  Employ^.s, 

'njuries  to,  I.,  6. 


i>1^V 


w 


690 


CARS— CATTLE. 


Duty  to  furnish,  see  Carriage  of  Live  Stock, 

4-10;  Carriage  OF  Merchandise,  50- 

OO. 
safe  and  suitable,  see   Interstate 

Commerce,  5&. 
guard,  to  prevent  injuries  to  children, 

see  Children,  Injuries  to,  7,  44. 

inspect,  see  Employes,  Injuries  to,    .,  8. 

Effect  of  overloading,  see  Carriage  of  Live 

Stock,  20. 
Employed  by  state,  taxation  of,  see  Inter- 
state Commerce,  103. 
Failure  to  furnish,  excuses  offer  of  goods  for 

shipment,  see  Carriage  of  Merchandise, 

5U. 
For  ladies,  expulsion  from,  see  Carriage  of 

Passengers,  73,  74,  208. 
removal  of  disorderly  persons  from,  see 

Carriage  of  Passengers,  324. 
Getting  off  moving,  contributory  negligence, 

see  Carriage  of  Passengers,  415-440. 
Injuries  to,  by  cattle,  see  Injuries  to  Cars  by 

Cattle. 

—  vrhile  loading  and  unloading,  see  Stations 

AND  Depots,  67. 

Inspection  of,  see  Employes,  Injuries  to,  I. 

Interpretation  and  ettect  of  leases  of,  see  Car 
Trust  Associations,  2 ;  Sleeping  and 
Palace  Car  Companies,  2,  3. 

Leaving  parcels  on,  by  passengers,  see  Bag- 
gage, 82. 

Liability  for  furnishing  infected  car,  see  Car- 
riage of  Live  Stock,  8. 

goods  lost  from,  while  unloading,  see 

Carriage  of  Merchandise,  98. 

loss  caused  by  defects  in,  see  Carriage 

OF  Live  Stock,  6-10. 

rent  of    hired  cars,  see  Leases,   etc., 

113. 

—  to  persons  engaged  in  unloading,  see  Li- 

cknsees.  Injuries  to,  O. 

Mortgages  of,  see  Mortgages,  47-60. 

Not  bound  to  furnish,  for  unmined  coal,  see 
Carriage  of  Merchandise,  56. 

Obstruction  of  access  to  train  from  station 
by,  see  Carriage  of  Passengers,  280. 

Of  another  company,  duty  to  haul.'see  Sleep- 
ing and  Palace  Car  Companies,  1. 

liability  for  defects  in,  see  Carriage 

of  Live  Stock,  7. 

of  company  hauling,  see  Carriage 

OF  Merchandise,  O,  23. 

—  connecting  carrier,  return  of,  see  Carriage 

OF  Merchandise,  94. 

Patents  for  construction  of.  see  Patents  for 
Inventions,  28-32,  34,  35,  39,  44, 
51. 

Power  to  compel  use  of  a  certain  kind,  see 
Interstate  Commerce,  17. 

Private,  liability  of  carrier  hauling,  see  Car- 
riage of  Merchandise,  30. 


Recovery  for  loss  or  destruction  of,  see 
Sleeping  and  Palace  Car  Companies,  4. 

Remedy  for  failure  to  furnish,  see  Carriage 
OF  Live  Stock,  122. 

Right  to  run  over  government  railroad,  see 
Government  Railroads,  2,  7. 

Sealed,  delivery  of  goods  in,  see  Carriage  of 
Merchandise,  252. 

Shooting  or  throwing  missiles  at,  see  Crimi- 
nal Law,  42. 

Stipulation  in  bill  of  lading  as  to  acceptance 
of,  by  shipper,  see  Bills  of  Lading, 
100. 

Undue  preference  in  furnishing,  see  Inter- 
state Commerce,  93. 

Uniformity  of  taxation  of,  see  Interstate 
Commerce,  194. 

Use  of  defective,  when  negligence,  see  Neg- 
ligence, 23. 

When  deemed  fixtures,  see  Fixtures,  9. 

—  subject  to  execution,  see  E.\ecution,  lO. 

mechanics'  lien,  see  Liens,  20. 

See  also  Cattle-cars;  Private  Cars. 


CASE. 


Action  of,  when  lies,  see  Actions,  2. 
When  proper  action  for   interference  with 

private  ways,  see  Private  Ways,  11. 
for  killing  stock,  see  Animals,  Injuries 

to.  302. 


CASHIER. 

Of  corporation,  when  may  be  made  gar- 
nishee, see  Attachment.  16. 

Powers,  duties,  and  liabilities  of,  see  Offi- 
cers, 9. 


CATALOOUES. 
When  may  be  carried  as  baggage,  see  Bag- 
gage, 41. 


CATTLE. 

Carriage  of,  see  Carriage  of  Live  Stock. 

Destruction  of,  by  fire,  see  Fires,  II. 

flooding  lands,  see  Flooding  Lands, 

I. 

Importation  of  diseased,  see  Interstate  Com- 
merce, 219. 

Injury  to  cars  by,  see  Injury  to  Cars  by 
Cattle. 

Killing  or  injuring,  liability  for,  see  Animals, 
Injuries  to;  Cattle-guards,  21;  Em- 
inent Domain,  615,  696. 

On  track,  collision  with,  see  Carriage  of 
Passengers,  211. 
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Right  to  pasture  cattle  on  right  of  way,  see 

Eminent  Domain,  149. 
Transportation  of  diseased,  see  Carriage  of 

Livestock,  109-115. 
Watering  places  for,  see  Construction  of 

Railways,  O;  Eminent  Domain,  71<J. 


CATTLE-CARS. 

Authority  of  conductor  to  allow  person  to 

ride  on,  see  Conductors,  2. 
Patents  for  improvement  in  construction  of, 

see  Patents  for  Inventions,  39. 


CATTLE-OUABDS. 

Alleging  insufficiency  oi,  in  action  for  killing 
stock,  see  Animals,  Injuries  to,  348. 

Breach  of  agreement  to  build,  where  right 
of  way  is  obtained  by  consent,  see  Emi- 
nent Domain,  317. 

Construction  of,  at  street  crossings,  see 
Crossing  ok  Streets  and  Highways,  80. 

Cost  of,  as  an  element  of  damages  in  con- 
demnation proceedings,  see  Eminent  Do- 
main, 075. 

Duty  to  construct  and  liability  for  defects  in, 
see  Animals,  Injuries  to,  160-109. 

Erection  of  station  too  near  to,  see  Stations 
and  Depots,  26. 

Evidence  as  to  condition  of,,  see  Evidence, 
95. 

—  of  defects  in,  see  Animals,  Injuries  to, 
4G1. 

Expert  testimony  as  to  necessity  and  suffi- 
ciency of,  see  Anim/'s,  Injuries  to,  420; 
Witnesses,  134. 

Ice  and  snow  in,  see  Animals,  Injuries  to, 
1U9. 

Injuries  to  passengers  by,  see  Carriage  of 
Passengers,  274. 

Instructions  relative  to  duty  to  construct  and 
maintain,  see  Animals,  Injuries  to,  5G5. 

Liability  for  injuries  to  stock  at,  see  Animals, 
Injuries  to,  79. 
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II.  ACTIONS  FOB  FAILURE  TO  BUILD  OB 
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I.  DUTT  TO  BUILD  AND  MAINTAIN.* 

1.  Statutes,  constitutionality  of.— 

A  statute  which  imposes  upon  railroad 
companies  an  absolute  liability,  irrespective 
of  negligence,  for  the  full  amount  of  dam- 
ages proven  to  have  been  sustained  by  abut- 

*  Duty  lo  tonstiuit  and  keep  in  good  condi- 
tion, see  note,  35  Am.  &  Eng.  R.  Cas.  189. 


ting  owners,  upon  whose  land  cattle  have 
strayed  through  caitle-guards  which  the 
railroad  companies  are  required  to  con- 
struct, is  unconstitutional.  Birmingham 
Mineral R.  Co.  v.  Parsons,  56  Atn.  <S>»  Eng.  R. 
Cas.  223,  100  Ala.  662,  13  So.  Rep.  602. 

A  statute  declaring  that  all  railroads 
within  the  state  "  shall  be  required  to  put  in 
cattle  or  stock  guards  upon  tlieir  respective 
lines  of  roads,  and  keep  the  same  in  good 
order,  wiienever  the  demand  is  made  upon 
them  or  their  agents  or  employes  by  the 
owners  of  the  land  through  which  said  road 
passes  that  said  cattle  or  stork  guard  is 
necessary  to  prevent  the  depredation  of 
stock  upon  their  farms,"  is  not  unconstitu- 
tional for  the  reason  that  it  makes  the 
landowner  the  sole  judge  of  the  necessity 
of  the  fence,  since,  if  >the  necessity  for  the 
fence  was  not  left  to  tlie  discretion  of  the 
abutting  owner,  the  railroad  company  would 
be  absolutely  compelled  to  maintain  the 
guards  in  question.  Birmingham  Mineral 
R.  Co.  v.  Parsons,  56  Am.  &*  Eng.  R.  Cas. 
223,  100  Ala.  662,  13  So.  Rep.  602. 

Kan.Comp.  Laws  1879,  ch.  84,  entitled  "An 
act  to  require  railroad  companies  to  make 
cattle-guards  and  to  pay  damages  that  indi- 
viduals may  sustain,"  and  providing  in  §  38 
that  where  any  railroad  crosses  any  public 
highway  the  company  shall  construct  cross- 
ings, is  unconstitutional  as  containing  a 
subject  not  expressed  in  its  title.  Missouri, 
K.  6f  T.  R.  Co.  V.  Long,  6  Am.  &>  Eng.  R. 
Cas.  254,  27  Kan.  684.-  Distinguished  in 
Dyer  County  v.  Chesapeake,  O.  &  S.  VV.  R. 
Co.,  38  Am.'  Si  Eng.  R.  Cas.  676,  87  Tenn. 
712,  II  S.  W.  Rep.  943. 

The  legislature  has  the  power  to  require 
existing  railroad  corporations,  and  all  here- 
after incorporated,  to  maintain  cattle-guards 
at  all  crossings,  or  to  respond  in  damages 
for  all  cattle  injured  by  their  trains  through 
such  omission.  This  subject  comes  clearly 
within  the  police  power  of  the  state,  which 
resides  inalienably  in  the  legislature. 
Thorpe  v.  Rutland Sr'  B.  R.  Co.,  27  Vt.  140.— 
Quoting  Richmond,  F.&  P. R. Co.  t/. Louisa 
R.  Co.,  13  How.  (U.  S.)  7:;  Charles  River 
Bridge  v.  Warren  Bridge,  1 1  Pet.  (U.  S.) 
548. — Approved  in. Gorman  v.  Pacific  R. 
Co.,  26  Mo.  441. — Distinguished  in  Bie- 
lenberg  v.  Montana  Union  R.  Co.,  38  Am.  & 
Eng.  R.  Cas.  275,  8  Mont.  271.  Quoted  in 
Talcott  V.  Pine  Grove  Tp.,  i  Flipp.  (U.  S.) 
120;  Memphis  &  L.  R.  R.  Co.  v.  Berry,  41 
Ark.  436;  Rodemacher  v.  Milwaukee  &  St. 
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P.  R.  Co.,  41  Iowa  297  ;  Kansas  Pac.  R.  Co. 
V.  Mower,  16  Kan.  573  ;  Hallenbeck  v.  Hahn, 
2  Neb.  377;  Broadway  &  S.  A.  R.  Co.  v. 
Mayor,  etc.,  of  N.  Y.,  49  Hun  (N.  Y.)  126,  16 
N.  Y.  S.  R.  950. 1  N.Y.Supp.646;  Peoples. 
New  York,  N.  H.  &  H.  R.  Co..  55  Hun  (N. 
Y.)  409.  29  N.  Y.  S.  R.  172.  8N.Y.  Supp.  672: 
Cincinnati^H.  &  D.  R.  Co.  v.  Sullivan,  32 
Ohio  St.  152;  Pennsylvania  R.  Co.  v.  Brad- 
dock  El.  R.  Co.,  1 52  Pa.  St.  1 16.  Reviewed 
IN  Philadelphia,  W.  &  B.  R.  Co.  v.  Bowers, 
4  Houst.  (Del.)  506;  State  v.  Wabash,  St.  L. 
&  P.  R.  Co.,  25  Am.  &  Eng.  R.  Cas.  133.  83 
Mo.  144. 

The  police  power  of  the  state  extends  to 
tlie  regulation  and  control  of  the  entire 
business  of  railroads,  so  as  to  prevent  need- 
less injury  to  persons  or  property.  Thorpe 
V.  Rutland  (S-  B.  A'.  Co.,  27  F/.  140. 

2.  luterpretatiou  of  statutes.— Cat- 
tle-pits are  embraced  in  the  term  "  fence," 
though  not  specially  mentioned  in  a  statute. 
A'ew  Albany  St*  S.  R.  Co.  v.  Pace,  1 3  Iiid. 
411. — Followed  in  Indianapolis  &  C.  R. 
Co.  V.  Kibby,  28  Ind.  479. 

The  only  purpose  of  the  law  as  to  the 
construction  of  cattle-guards  (arts.  4240, 
4241,  Tex.  Rev.  St.)  is  to  protect  the  in- 
closures  through  which  the  road  passes, 
and  the  absence  of  cattle  guards  is  not  neg- 
ligence or  evidence  of  it.  Ward  v.  Bonner, 
80  Tex.  168,  15  S.  W.  Rep.  805. 

Conn,  act  of  1850,  g  3  (Comp.  Laws  1854, 
p.  753),  which  provides  that  all  railroad  com- 
panies shall  construct  cattle-guards  at  high- 
way crossings,  unless  in  the  opinion  of  the 
railroad  commissioners  it  shall  be  unneces- 
sary, applies  to  railroad  companies  incor- 
porated before  as  well  as  those  incorporated 
after  the  passage  of  the  act.  It  works  an 
.fcration  of  the  charter  of  a  previously  in- 

•ip-r  'led  company  which  did  nr.  impose 
'  ;t.y,  but  contained  a  provision  that  it 
;  .|:  It  be  altered  at  the  pleasure  of  the 
■  p  ■  .re.  Bulkley  v.  New  York  &-  A'^.  H. 
A.  ',,  27  Conn.  479. — Applied  in  New- 
York  &  N.  E.  R.  Co.'s  Appeal,  62  Conn.  527. 
yuoTED  IN  Kansas  Pac.  R.  Co.  v.  Mower, 
16  Kan.  573. 

3.  Duty  to  construct,  generally.— 
The  company  is  in  duty  bound  to  maintain 
cattle-guards  necessary  to  prevent  animals 
from  entering  upon  the  track  from  a  high- 
way, where  fences  cannot  be  maintained, 
provided  the  doing  so  does  not  interfere 
with  the  duty  the  company  owes  to  the 
public  and  its  employes.    Ft.  Wayne,  C.  &* 


L.  R.  Co.  V.  Herbold,  23  Am.  5-  Eng.  R.  Cas. 
221,  99  Ind.  91. 

In  the  absence  of  a  statute  requiring  it,  a 
conipany  is  not  liable  for  neglecting  to  make 
cattle-guards  at  private  crossings.  Bartletl 
v.  Dubuque  &•  S.  C.  R.  Co.,  20  Io7va  188. 
—Distinguishing  Brooks  v.  New  York  & 
E.  R.  Co.,  13  Barb.  (N.  Y.)  59^  ;  Corwiii  v. 
New  York  &  E.  R.  Co..  13  N.  Y.  42.— Dis- 
tinguished IN  Tyson  v.  Keokuk  &  D.  M. 
R.  Co.,  43  Iowa  207.  Followed  in  Evans 
V.  Burlington  &  M.  R.  R.  Co.,  21  Iowa  374. 

There  being  no  contract  or  charter  obli- 
gation or  statutory  duty  to  maintain  cattle- 
guards,  none  will  be  implied  from  the  fact 
that  the  company  has  constructed  them 
along  the  line  where  it  enters  and  leaves 
cultivated  fields,  unless  the  lapse  of  time 
has  raised  the  presumption  of  a  grant  or 
covenant.  Ward  v.  Paducah  &>  M.  R.  Co., 
4  Fed.  Rep.  862. 

The  failure  to  stipulate  in  the  donation  of 
the  right  of  way  that  cattle-guards  and 
crossings  must  be  provided  does  not  de- 
prive the  donor  from  recovering  for  injury 
caused  by  want  of  them.  They  are  inci- 
dents of  railroad  building.  The  company 
must  build  them  for  its  own  protection. 
Heath  v.  Texas  &*  P.  R.  Co.,  37  La.  Ann. 
728. 

4.  Statutory  duty  to  construct.*- 
The  duty  of  placing  suitable  cattle-pits  at 
the  crossings  of  highways,  etc.,  results  from 
the  requirement  that  a  railroad  shall  be 
"securely  fenced."  Indianapolis,  P.  &'  C. 
R.  Co.  V.  Irish,  26  Ind.  268. 

The  fact  that  Mo.  Rev.  St.  1889,  art.  2, 
ch.  5,  restraining  animals  from  running  at 
large,  is  in  force  in  a  county,  does  not  re- 
lieve railroads  of  the  duties  imposed  by 
section  2611  to  fence  their  tracks  and  con- 
struct cattle-guards.  Cole  v.  Chicago,  B. 
(S«»  Q.  R.  Co.,  47  Mo  App.  624.— Applying 
Morrow  v.  Missouri  Pac.  R.  Co.,  17  Mo. 
App.  103. 

Nor  do  the  facts  that  a  crossing  is  at  or 
near  a  depot,  and  that  to  construct  a  cattle- 
guard  there  would  inconvenience  the  com- 
pany excuse  it  from  complying  with  the 
positive  requirement  of  the  statute  that 
such  protection  be  provided.  Tracy  v.  Troy 
<S-  B.  R.  Co.,  38  A^.  Y.  433 ;  affirming  55  Barb. 
529.— Following  Bradley  v.  Buffalo,  N.  Y. 
&  E.  R.  Co.,  34  N,  Y.  427. 


*  Cattle-guards  a  necessary  part  of  statutory 
fence,  see  note,  20  Am.  &  Eng.  R.  Cas.  445. 
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Under  the  statute  of  New  Hampshire, 
railroad  corporations  are  obliged  to  main- 
tain fences  on  the  sides  of  tiieir  roads,  and 
to  make  cavtle-guards,  cattle-passes,  and 
farm  crossings  for  the  convenience  and 
safety  of  adjoining  owners  and  all  who  are 
rightfully  upon  the  lands,  except  where  the 
corporations  have  paid  the  adjoining  own- 
ers for  building  and  maintaining  the  fences, 
and  settled  with  them  in  regard  to  such 
guards,  passes,  and  farm  crossings.  Horn 
V.  Atlantic  <S-  St.  L.  R.  Co.,  35  .V.  //.  169.— 
F(Ji. LOWED  IN  Smith  v.  Eastern  R.  Co.,  35 
N.  H.  356. 

The  statute  (Tex.  Rev.  St.  art.  4243)  au- 
thorizing the  owner  of  an  inclosure  through 
which  a  track  is  .-un  to  construct  and  repair 
necessary  cattle-guards  "  at  the  expense  of 
the  railway  company,  if  it  fails  to  do  so," 
imposes  no  duty  so  to  do  upon  the  land- 
owner. He  may  exen  i-e  his  option  with- 
out liability  for  contributory  negligence  in 
case  of  damages  to  his  inclosure.  San  An- 
tonio 6-  A.  P.  R.  Co.  V.  Knocpfli,  82  Tex. 
270,  17  S.  IF.  Rep.  1052.— Following 
Texas  &  St.  L.  R.  Co.  v.  Young,  60  Tex.  201 ; 
Houston,  E.  &  W.  T.  R.  Co.  v.  Adams,  63 
Tex.  200. 

rt.  Duty  to  construct  as  aft'ected  by 
contract. — An  agreement  of  a  railroad 
company  to  keep  and  maintain  cattle- 
guards  on  each  side  of  a  person's  land  is 
limited  by  the  time  it  should  operate  its 
road  over  his  land,  and  need  not  be  in 
writing,  under  the  statute  of  frauds  requiring 
agreements  not  to  be  performed  within  one 
year  to  be  in  writing.  Arkansas  Midland R. 
Co.  V.  Whitley,  49  Am.  6^  Eng.  R.  Cas.  587,  54 
Ark.  199,  15  S.  W.  Rep.  465.— Following 
Peter  v.  Compton,  Skinner  353.  Quoting 
McPherson  v.  Cox,  96  U.  S.  404. 

Where  a  railroad  company,  by  agreement 
with  a  landowner,  maintains  cattle-guards 
and  wing-fences,  the  grantee  of  such  com- 
pany is  chargeable  with  notice  of  such 
cattle-guards  and  fences,  and  is  thereby 
warned  that  there  is  some  claim  of  right 
connected  therewith.  Toledo,  St.  L.  <S^  K. 
C.  R.  Co.  V.  Fenstemaker,  ^Ind.  App.  151,29 
N.  E.  Rep.  440. 

When  a  railway  company  makes  cattle- 
guards  on  its  railroad  where  it  enters  and 
leaves  improved  or  fenced  land,  and  such 
cattle-guards  are  insufficient,  and  the  com- 
pany then  enters  into  an  agreement  with 
the  occupant  of  the  premises,  that  if  he  will 
take  away  his  old  fences  near  the  cattle- 
2  D.  R.  D.— 38 


guards  and  move  them  to  another  line  near 
the  railroad,  so  as  to  inclose  his  premises  at 
different  points  from  where  the  land  was  in- 
closed when  the  first  cattle-guards  were 
built,  the  company  would  erect  new  cattle- 
guards  at  the  places  to  which  the  fences 
were  to  be  changed,  and  thereupon  the  oc- 
cupant removes  his  fences  and  tlie  company 
does  not  couiply  with  its  promise,  but  neg- 
lects to  erect  cattle-guards  at  the  places 
where  the  road  enters  and  leaves  the  land 
as  newly  fenced,  it  is  liable  for  all  damages 
sustained  thereby.  Missouri  Pac.  R.  Co.  v. 
Lynch,  15  Aut.  &•  Eng.  R.  Cas.  517,  31  k'an. 
531,  3  Pac.  Rep.  372. 

U.  Entorcenivnt  of  duty  to  con- 
struct.— Mandamus  is  the  proper  remedy 
to  compel  a  railroad  company  to  construct 
the  fences  and  cattle  guards  required  by 
law ;  and  performance  of  the  duty  may  be 
enforced  by  fine  and  imprisonment.  People 
V.  Rochester  &>  S.  L.  R.  Co.,  14  Hun  {N.  Y.) 
yj  I  ;  modified  and  affirmed  in  76  N.  Y.  294  ; 
see  15  Hun  188.— Rkvikwed  in  People  v. 
New  York  C.  &  H.  R.  R.  Co.,  9  Am.  &  Eng. 
R.  Cas.  I,  28  Hun  (N.  Y.)  543, 3  Civ.  Pro.  11, 
2  McCar.  345. 

If  any  notice  is  required  to  be  given  a  rail- 
way company  to  construct  cattle-guards, 
where  land  is  inclosed  after  the  railway  is 
built,  notice  served  upon  a  station  agent  is 
sufficient.  Heskctt  v.  Wabash,  St.  Z.t3~»  P. 
R.  Co.,  13  Am.  &>  Eng.  R.  Cas.  549,  61 
Iowa  467,  16  N.  W.Rep.  525. 

7.  At  what  places  cattle-guards 
must  be  built,  generally.— It  is  the 
duty  of  the  company  to  erect  cattle-guards, 
put  up  fences,  or  station  watchmen  at  cross- 
ings of  public  roads  and  wherever  cattle 
are  in  the  habit  of  straying,  or  known  to  be 
liable  to  stray  upon  the  track  ;  and  a  failure 
to  do  so  is  negligence,  rendering  the  com- 
pany liable  to  passengers  for  all  injuries  oc- 
casioned thereby.  Wright  v.  Pennsyh>ania 
R.  Co.,  3  Pittsi).  {Pa.)  II 6. 

Where  a  railroad  company  is  not  obliged 
to  fence,  it  is  net  obliged  to  place  cattle- 
guards.  Stern  v.  Michigan  C.  R.  Co.,  76 
Mich.  591,  43  N.  W.  Rep.  587.  Gulf,  C.  &- 
5^.  P^.  R.  Co.  V.  Simonton,  2  Tex.  Civ.  App. 
558,  22  J?.  W.  Rep.  285. 

8.  Interference  with  the  neces- 
sities and  conveniences  of  company. 
— A  railroad  company  need  not  fence  or 
construct  cattle-guards  at  points  where  they 
would  interfere  with  the  transaction  of  its 
business  or  endanger  the  safety  of  its  em- 
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ployes.  Zrt^r  Erie  (S-  fF.  /;•.  Co.  v.  Kneadle, 
19  /4w.  <5»  Jiii^.  A'.  Cas.  568,  94  ///</.  454. — 
Following  Evansville  &  T.  H.  R.  Co.  v. 
Willis,  93  Ind.  507. 

It  is  not  proper  to  put  cattle-guards  in  a 
track  at  a  point  where  the  operations  of  the 
road  may  be  required  to  go  in  the  usual 
and  ordinary  course  of  business  for  the  pur- 
pose of  coupling,  uncoupling,  or  switching 
cars  or  trains.  Conditions  might  arise 
which  would  make  it  necessary  for  opera- 
tives to  go  between  cars  to  couple  or  un- 
couple them  at  any  point  along  the  road  ; 
but  where  such  occurrences,  from  the  nature 
of  the  business,  would  be  rare,  the  exemp- 
tion from  the  duty  of  establishing  suitable 
cattle-guards  does  not  apply.  Indianapolis, 
D.  &'  IV.  R.  Co.  V.  Clay,  4  Ind.  App.  282, 
28  N.  E.  Rep.  567,  30  N.  E.  Rep.  916.-- 
Quoting  Evansville  &  T.  H.  R.  Co.  v.  Wil- 
lis, 93  Ind.  507  ;  Lake  Erie  &  W.  R.  Co.  v. 
Kneadle,  94  Ind.  454. 

If  there  is  a  superior  obligation  on  the 
part  of  a  railroad  company  not  to  make 
cattle-guards  at  the  point  where  the  railroad 
enters  improved  or  fenced  land,  then  it  is 
the  duty  of  the  company  to  construct  the 
same  at  the  first  point  which  will  not  inter- 
fere with  the  necessities  and  conveniences 
of  the  public  and  the  company.  Missouri 
Pac.  R.  Co.  V.  Manson,  13  Am.  (S^•  Eng.  R, 
Cas.  540,  31  A'an.  337,  2  Pac.  Rep.  800. 
Cleveland,  C,  C.  &^  I.  R.  Co.  v.  Xewbrander, 
1 1  Avi.  &•  Eng.  R.  Cas.  480,  40  Ohio  St.  1 5. 

The  act  of  April  18,  1874  (71  Ohio  L.  85), 
imposes  upon  a  railroad  company  the  duty 
of  constructing  and  maintaining  necessary 
cattle-guards  wherever  its  road  crosses  a 
highway.  Tliis  statute  may  be  construed 
as  allowing  exceptions  required  by  public 
necessity  and  convenience,  and  the  proper 
use  of  a  station-yard  by  the  company. 
Cleveland,  C,  C.  &»  I.  R.  Co.  v.  Newbrander, 
II  Am.  <&-»  Eng.  R.  Cas.  4S0,  40  0/iio  Sf.  15. 
— Reviewed  in  Pittsburg  &  L.  E.  R.  Co.  v. 
Cunnington,  13  Am.  &  Eng.  R.  Cas.  529,  39 
Ohio  St.  327. 

O.  At  ciitrniiccs  into  inclosed 
fields,  etc. — (I)  Io7t>a. — Under  Iowa  Code, 
§  1288,  a  railroad  company  must  maintain  a 
cattle-guard  wherever  its  road  enters  or 
leaves  "  fenced  land,"  whether  the  fenced 
land  be  the  land  of  another  or  its  own  right 
of  way.  Robinson  v.  Chicago,  R.  I.  &^  P.  R. 
Co.,  67  Io7ua  292,  25  A^.   IV.  Rep.  249. 

Section  1288  applies  to  lands  which  are 
improved  or  inclosed  a/fer  the  construction 


of  a  railroad,  as  well  as  to  those  improved 
or  inclosed  before.  Heskett  v.  Wabash,  St. 
L.  iS-  P.  R.  Co.,  13  Am.  <S-«  Eng.  R.  Cas.  549, 
61  Iowa  467,  16  A".   IV.  Rep.  525. 

The  statute  is  imperative,  and  in  an  action 
for  failure  to  comply  with  its  requirements, 
evidence  to  show  that  it  was  not  suitable  or 
proper  to  erect  a  fence  in  a  particular  place 
is  inadmissible.  Miindhenk  v.  Central  Io7i>a 
R.  Co.,  1 1  Ant.  &»  Eng.  R.  Cas,  463,  57  lo^mi 

718,11    A'.    IV  Rep.    656.— DiSTINGULSHING 

Davis  V.  Burlington  &  M.  R.  R.  Co.,  26  Iowa 
550. 

A  company  is  liable  for  any  injuries  re- 
sulting from  a  failure  to  comply  with  the 
statute,  and  this  duty  and  liability  attach 
equally  to  its  lessee.  Downing  v.  Chicago, 
R.  I.  &•  P.  R.  Co.,  43  Iowa  96,  14  Am.  Ry. 
Rep.  406. 

Laws  of  1862,  ch.  169,  ?  3,  apply  as  well 
to  fences  dividing  lands  of  the  same  owner 
as  to  those  constituting  boundaries  between 
different  owners.  Smith  v.  Chicago,  C.  &> 
D.  R.  Co.,  iZ  Iowa  518. 

(2)  Kansas. — It  is  always  the  duty  of  a 
railway  company  operating  a  railroad  to  see 
that  proper  cattle-guards  exist  wherever  its 
railroad  enters  or  leaves  improved  or  fenced 
land,  whether  such  railway  company  owns 
the  railroad  or  is  simply  operating  it  under 
a  lease.  Missouri  Pac.  R.  Co.  v.  Mjrrffiv,  19 
Am.  iSw  Eng.  R.  Cas.  630,  32  Kan.  217,4 
Pac.  Rep.  87.— Distinguishing  St.  Louis, 
W.  &  W.  R.  Co.  V.  Curl,  28  Kan.  (iiz.— Mis- 
souri Pac.  R.  Co.  v.Ricketts,  45  Am.&^  Eng. 
R.  Cas.  485,  45  Kan.  617,  26  Pac.  Rep. 
50. 

(3)  Texas.  —  When  a  railroad  passes 
through  a  field  or  inclosure,  the  statute 
(Tex.  Rev.  St.  art.  4240)  imposes  upon  tlie 
ccmipany  the  duty  of  placing  sufficient  cat- 
tle-guards or  stops  at  the  points  where  the 
road  enters  the  inclosure,  and  a  failure  to 
discharge  such  duty  renders  the  company 
liable  to  a  party  injured  by  such  failure. 
Gul/,  C.  6-  i'.  /•:  R.  Co.  V.  London,  3  Tex. 
App.  {Civ.  Cas.)  499. 

If  they  fail  so  to  do  they  are  made  liable 
to  any  person  injured  by  such  neglect  for 
all  damages  resulting  therefrom.  The  right 
is  given  the  owner  of  any  inclosure,  in  case 
of  failure  on  the  part  of  the  railroad,  to 
construct  or  repair  such  cattle-guards  at  the 
expense  of  said  railroad.  Texas  &*  St.  L, 
R.  Co.  V.  Young,  13  Am.  &>  Eng.  R.  Cas. 
544,  60  Tex.  201.— Distinguishing  Lokcr 
V.   Damon,   17    Pick.    (Mass.)    288. — FoL- 
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LOWED  IN  San  Antonio  &  A.  P.  R.  Co.  v. 
Knoepfli,  82  Tex,  270. 

A  failure  to  perform  such  duty  will  ren- 
der a  company  liable  for  the  injuries  result- 
ing therefrom,  though  such  failure  was 
attributable  to  the  negligence  of  an  inde- 
pendent contractor.  Gu//,  C,  &*  S.  F.  Ji.  Co. 
V.  Veil,  3  Tex.  A  pp.  {Civ.  Cas.)  437.  Hous- 
ton &*  G.  N.  R.  Co.  V.  Meador,  50  Tex.  77. 

The  statute  does  not  prescribe  any  plan 
or  kind  of  guards  that  shall  be  used,  but  the 
manifest  intention  of  the  statute  is  that 
they  shall  be  so  constructed  as  to  be  suffi- 
cient to  prevent  the  depredations  of  stock 
of  every  description,  and  a  failure  to  so 
construct  and  keep  in  repair  will  render  the 
company  liable.  Horan  v.  Taylor,  IJ.  &*  H. 
R.  Co.,  3  Tex.  App.  {Civ.  Cas.)  515. 

Under  Pasch.  Dig.  art.  4925,  providing 
that  "each  and  every  railroad  company 
whose  railroad  passes  through  a  field  or  in- 
closure  is  hereby  required  to  place  a  good 
and  sufficient  cattle-guard  or  stop  at  the 
points  of  entering  or  leaving  such  field  or 
inclosure,"  where,  by  reason  of  neglect  to 
do  this,  a  crop  is  damaged  or  destroyed,  the 
company  is  liable  for  all  such  damage  done 
throughout  the  entire  limits  of  tlie  field  or 
inclosure.  Texas  <S-  P.  R.  Co.  v.  Dudley,  i 
Tex.  App.  {Civ.  Cas.)  271. 

10.  At  station  grounds. — Railroad 
companies  are  not  liable  for  not  construct- 
ing cattle-guards  at  street  crossings  within 
their  depot  grounds  and  in  use  by  them  and 
by  the  public  in  transacting  business  with 
them.  Stern  v.  Mic/ii^an  C,  R,  Co.,  76 
Mich.  591,  43  A^.  W.  Rep.  587, 

The  rule  that  excuses  a  railroad  company 
from  fencing  its  track  at  a  station  excuses 
it  from  constructing  cattle-guards  there. 
Robertson  v.  Atlantic  &*  P.  R.  Co.,  64  A/o. 
412. — DiSTiNGUiSHiNO  Walther  v.  Pacific 
R.  Co.,  55  Mo.  276. 

11.  At  highway  crossings.— The  ob- 
ligation to  fence  includes  that  of  maintain- 
ing such  cattle-guards  as  are  necessary  to 
prevent  access  by  cattle  from  intersecting 
highways.  Wabas/i,  St.  L.  &•  P.  R.  Co.  v. 
Tretts,  19  Am.  iS^*  En^.  R.  Cas.  601,  96  /nd. 

450.  Louisville,  N.A.&'C.R.  Co.  v.  Etzler, 
3  Ind.  App.  562,  30  N.  E.  Rep.  32.  Ohio,  I. 
&*  W.  R.  Co.  V.  Neady,  5  Ind.  App.  328,  32 
N.  E.  Rep.  213.  Bradley  \\  Buffalo,  N.  Y.  <S- 
E.  R.  Co.,  34  N.  y.  427.— Followed  in 
Spence  v.  Chicago  &  N.  W.  R.  Co.,  25  Iowa 
139  ;  Rhodes  z/.  Utica,  I.  &  E.  R.  Co.,  5  Hun 
<N.  Y.)  344.    Quoted  in  Brady  v.  Renssel- 


aer &  S.  R.  Co..  I  Hun  (N.  Y.)  378,  3  T.  & 

c.  537. 

And  a  failure,  to  build  such  cattle-guards 
imposes  no  greater  or  other  liability  than 
the  failure  to  fence.  Peoria,  D.  &*  E.  R. 
Co.  v.  Schiller,  1 2  ///.  App.  443. 

The  fact  that  tiie  road-crossing  is  at  or 
near  the  depot,  or  in  the  company's  yard, 
and  that  to  make  a  cattle-guard  there 
would  inconvenience  the  company,  is  no 
excuse  for  not  complying  with  the  positive 
requirements  of  the  statute.  Bradley  v. 
Buffalo,  N.  V.  Sr'  E.  R.  Co.,  34  A\  Y.  427.— 
Followed  in  Tracy  v.  Troy  &  B.  R.  Co., 
38  N.  Y.  ^12).— Greeley  v.  ,S/.  Paul,  M.  6-  M. 
R.  Co.,  19  Am.  &^  Eng.  R.  Cas.  559,  33 
Minn.  136,  53  Aw.  Rep.  16,  22  N.  W.  Rep. 
179.— Revikwing  Davis  v.  Burlington  &  M. 
R.  R.  Co.,  26  Iowa  549. 

12.  At  street  crossings.— The  statute 
requiring  the  erection  of  cattle-guards  at 
road  crossings  applies  as  well  to  streets 
crossed  by  railroads  in  villages  as  to  coun- 
try highways.  Brace  v.  A'ew  Yorh  C.  R. 
Co.,  27  A^.  Y.  269. — Not  following  Van- 
derkar  v.  Rensselaer  &  S.  R.  Co.,  13  Barb. 
(N.  Y.)  390;  Parker  v.  Rensselaer  &  S.  R. 
Co.,  16  Barb.  315.  Referring  to  Corwin 
V.  New  York  &  E.  R.  Co.,  13  N.  Y.  53. 

But  it  seems  that  where  a  village  street 
crosses  a  railroad  running  along  another 
street  the  company  is  not  bound  to  con- 
struct cattle-guards  longitudinally  along  its 
track  so  as  to  impede  the  passage  along 
the  street  crossing  it.  Brace  v.  New  York 
C.  R.  Co.,  27  A^.  F.  269.  Halloran  v.  New 
York  (S-  H.  R.  Co.,  2  E.  D.  Smith  {N.  F.) 
257. 

The  statute  of  1 848  does  not  apply  to . 
streets  in  cities  or  villages.  Cattle-guards 
in  the  streets  of  a  city  or  village  would  be 
nuisances.  Vanderkar  v.  Rensselaer  &»  S. 
R.  Co.,  13  Barb.  {N.  Y.)  390.  Parker  v. 
Rensselaer  &-  S.  R.  Co.,  16  Barb.  {N.  Y.) 
315. — Not  followed  in  Brace  v.  New 
York  C.  R.  Co.,  27  N.  Y.  269. 

13.  At  farm  crossings. — A  railroad 
company  is  not  required  to  construct  or 
maintain  cattle-guards  or  cross-fences  at  a 
private  farm  crossing.  Pennsylvania  Co.  v. 
Spaulding,ilAm.dr'Eng.R.  Cas.  184,  11 2 
/nd.  47,  13  N.  E.  Rep.  268. — Distinguish- 
ing Indianapolis,  P.  &  C.  R.  Co.  v.  Thomas, 
84  Ind.  \<^\.—Fitterling  v.  Missouri Pac.  R. 
Co. ,  20  Am.  &^  Etig.  R.  Cas.  454,  79  Mo.  504. 
Dent  v.  St.  Louis,  I.  M.  ^^  S.  R.  Co.,  83  Mo. 
496.— Quoting  Brooks  v.  New  York  &  E. 


fi ; 


l?> 


>V-\? 


596 


CATTLE-GUARDS,  14,  10. 


Si. 


If- 


R.  Co.,  13  Barb.  (N.  Y.)  597.— Reviewed 
IN  Omaha  &  H.  V.  R.  Co.  v.  Scvi-rin,  30 
Neb.  ■ii8.—/ir(}oi-s  v.  AVw  Vgri-  &*  E,  K.  Co., 
13  /iarfi.  {JV.  y\)  594. 

The  term  "  wayon  crosshigs,"  as  used  in 
section  54,  ch.  34,  Minn.  Gen.  St.  1878,  re- 
quirinjj  railroad  companies  to  build  and 
maintain  "  cattle-Knards,"  refers  to  wagon 
roads  used  for  public  travel  crossing  rail- 
roads, and  not  to  private  ways  or  farm 
crossings.  Sal/ier  v.  C/tica^t^o,  M,  (S»  St,  P. 
li.  Co.,  38  Ai/i.  &*  Efitf.  A'.  Cas.  283,  40 
Minn.  91,  41  N.  W.  Kcp.  i,t,'i. — Reviewed 
IN  Omaha  &  R.  V.  R.  Co.  v.  Severin,  30 
Neb.  318. 

Tiie  railroad  corporations  to  which  the 
provisions  of  Neb.  Comp.  St.  1889,  ch.  7, 
art.  I,  §  1,  apply  are  required,  under  the 
penalty  therein  specified,  to  erect  and  main- 
tain fences  on  both  sides  of  their  railroad 
"  suitably  and  amply  sufficient  to  prevent 
cattle,  horses,  siieep,  and  hogs  from  getting 
on  the  said  railroad,  except  at  the  cross- 
ings of  public  roads  and  highways,  and 
within  the  limits  of  towns,  cities,  and  vil- 
lages." This  includes  the  space  on  either 
side  opposite  to  private  or  farm  crossings 
of  the  railroad,  at  which  points  sucii  cor- 
porations arc  required  to  make  or  leave 
openings  in  such  fence,  with  gates  or  bars 
to  close  and  secure  such  openings,  but  are 
not  required  to  put  in  cattle-guards  at  such 
private  or  farm  crossings.  Omaha  &•  K.  V. 
K.  Co.  V.  Severin,  45  Am.  &*  Enjf.  A\  Cas. 
122,  30  Ned.  318.  46  A^.  IV.  Rep.  842.— DIS- 
TINGUISHING Boggs  V.  Chicago,  B.  &  y.  R. 
Co.,  54  Iowa  435,  6  N.  W.  Rep.  744;  Gray 
V.  Burlington  &  M.  R.  R.  Co.,  37  Iowa  119. 
•Quoting  Brooks  v.  New  York  &  E.  R.  Co., 
13  Barb.  (N.  Y.)  594;  Jones  v.  Seligman,  81 
N.  Y.  190.  Reviewing  Dent  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.,  83  Mo.  496;  Peoria,  P.  & 
J.  R.  Co.  V.  Barton,  80  III.  72 ;  Sather  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  40  Minn.  91. 

Railroads  are  bound  to  construct  and 
maintain  sufficient  cattle  -  guards  at  all 
farm  crossings  of  their  track,  and  are 
responsible  for  all  damages  resultitig  from 
their  neglect  of  duty  in  this  respect 
to  cattle  rightfully  upon  the  crossing. 
Chapin  v.  Sullivan  R.  Co.,  39  N.  H.  53,  564. 
— Distinguishing  Home  v.  Atlantic  & 
St.  L.  R.  Co.,  36  N.  H.  444-  Quoting  Jack- 
son V.  Rutland  &  B.  R.  Co.,  25  Vt.  151. 
Reviewing  Woolson  v.  Northern  R.  Co.,  19 
N.  H.  267.— Followed  in  Mayberry  v. 
Concord  R.  Co.,  47  N.  H.  391.    Reconciled 


in  Vermilya  V.Chicago,  M.  A  St.  P.  R.  Co.. 
66  Iowa  606. 

14.  At  croNNliiffH  of  rnllwayH.— Un- 
der Wis.  S.  &  B.  Ann.  S'  g  iSio,  a  railroad 
company  is  bound  to  provide  suitable  guards 
or  means  to  prevent  domestic  animals  going 
upon  its  track  through  the  openings  in  its 
fence  made  by  the  crossing  of  a  private 
•oRK'"B  railroad.  Except  adjacent  to  depot 
grounds,  a  railroad  company  cannot  in  any 
case  leave  openings  in  its  fences  without 
providing  gates,  bars,  or  cattle  -  guards. 
Cahlon  V.  Chicigo,  St.  P.,  M.  &^  O.  R.  Co., 
85  iris.  527,  55  A'.  W-'.  /iV/.  955. 

15.  Sii<li('i«iu>y  of  cattle  -  eriiardH, 
KOHcrally.*— Cattle -guards  are  sufficient 
if  in  good  repair  and  of  the  ordinary  pat- 
tern. Sntead  v.  Lake  Shore  &-  M.  S.  R. 
Co.,  23  Am.  (S-  Enj^.  R.  Cas.  241,  58  Mich. 
200,  24  N.  IV.  Rep.  761. 

A  cattle-guard  of  which  the  pit  is  so 
shallow  and  the  guard-rails  so  far  apart  that 
animals  can  step  between  them  and  walk 
over  is  not  adapted  to  the  purpose  for 
which  it  was  designed.  IVabash  R.  Co.  v. 
Ferris,  6  Ind.  App.  30,  32  N.  E.  Rep.  1 1 2. 

An  open  bridge  upon  which  the  railroad 
runs,  commencing  in  a  highway  and  con- 
structed of  string-pieces  and  cross-ties,  with 
open  spaces  of  six  inches,  is  in  no  sense  such 
a  cattle-guard  as  the  statute  requires.  Ham 
v.  Newburgh,  D.  &•  C.  R.  Co.,  $2  N.  V.  S. 
A\  536. 

Where  there  is  a  cattle-guard  in  a  railroad 
track,  it  is  the  duty  of  the  company  to  con- 
struct cross-fences  from  the  fences  on  the 
side  of  the  road  to  the  railroad  track,  such 
cross-fences  or  other  barriers  being  con- 
sidered as  necessary  parts  of  the  cattle- 
guard.  Edwards  v.  Kansas  City,  St.  J.  &* 
C.  B.  R.  Co.,  74  Mo.  117.  Missouri  Pac.  R. 
Co.  V.  Manson,  \  3  Am.  &^  Eng.  R.  Cas.  540, 
31  Kan.  337,  2  Pac.  Rep.  800. 

Where  a  cattle-guard  and  wing-fence  are 
unnecessarily  placed  fifty  feet  from  the  line 
of  the  highway  at  a  crossing,  and  an  animal 
attempting  to  cross  the  railroad  from  the 
intervening  space  is  killed  by  the  cars,  the 
company  is  liable.  Louisville,  N.  A.  &»  C. 
R.  Co.  V.  Porter,  20  Am.  (S-  Eng.  R.  Cas. 
446,  97  Lnd.  267. — Distinguishing  Belle- 
fontaine  R.  Co.  z/.  Suman,  29  Ind.  40;  Jef- 
ferson ville,  M.  &  I.  R.  Co.  7A  Lyon,  72  Ind. 
107  ;  Toledo,  W.  &  W.  R.  Co.  v.  Howell,  38 


*  Sufficiency  of  cattle-guards,  see  note,  23  Am. 
&  Eng.  R.  Cas.  J45. 
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I  ml.  447;  Wabash  R.  Co.  v.  Forslice,  yj 
liifl.  158. 

10.  Must  prevent  cattle  froiii  com- 
lilt;  "•'  truck.* — Under  the  111.  St.  rcquir- 
iiiy  niilroiid  companies  to  construct  catlle- 
f^uards  that  shall  be  reasonably  sulFicient  to 
turn  orfliiiary  stock,  an  instruction  that  u 
company  was  liable  (or  constructing  a  cat- 
tlc-yuai(i  that  did  not  prevent  stock,  no 
niaitfr  how  breachy,  from  (jfettin};  on  the 
track,  should  be  refused.  Chicago,  li.  S>*  Q. 
A'.  Co.  V.  KiHvis.  45  ///. .,-///.  79. 

Under  Iowa  Code,  §  1288,  the  cattle-guard 
required  is  not  simply  a  pit  under  the  track, 
but  something  extending  clear  across  the 
right  of  way  and  prevcntmg  animals  from 
crossing.  Heskctt  v.  Wtxbasli,  St,  L.  &*  P. 
/i'.  Co.,  13  //;//.  &•  Eng.  A\  Caf.  549,  61 
/(iwa,  467,  16  A'.  ly.  Kcp.  535. 

The  intention  of  the  statute,  Kan.  Laws 
1869,  ch.  81,  Ji  I,  is  to  protect  the  owners  and 
possessors  of  improved  or  fenced  land, over 
which  a  railroad  is  constructed,  against  the 
depredations  of  domestic  animals,  and  the 
term  "  proper  cattle-guards  "  means  such 
cattle-guards  as  arc  reasonably  sufficient  to 
prevent  the  ingress  or  egress  of  such  ani- 
mals into  and  out  of  the  premises.  Mis- 
souri PiXC.  R.  Co.  V.  MiiHsoii,  13  Am.  &^ 
Eng.  R.  Ciis.  540,  31  A'lift.  337,  2  /'ac.  Rep. 
800. 

Proper  cattle-guards  are  such  as  will  pre- 
vent cattle  from  passing  along  the  right  of 
way  of  the  railway  company  into  an  im- 
proved or  fenced  lield.  Missouri  Pac.  R, 
Co,  V.  Morrow,  K)  Am.  &^  Eitg.  R.  Cas.  630, 
32  Kan.  217,  4  Pac.  Rep.  87. 

Mo.  Rev.  St.  1889,  §  261 1,  only  requires 
a  cattle-guard  that  is  ordinarily  or  usually 
sufficient  to  prevent  stock  from  crossing  it, 
and  a  jury  called  to  try  the  sufficiency  of  a 
cattle-guard  should  so  be  informed  by  the 
instruction.  Cole  v.  Chicago,  B.  (S»»  Q.  R, 
Co.,  47  .^fo.  App.  624. 

An  open  bridge,  made  with  stringers  and 
cross-timbers  seven  inches  wide  and  six 
inches  apart,  is  not  a  sufficient  cattle-guard, 
within  N.  Y.  Laws  1891,  ch.  367,  providing 
that  railroad  companies  shall  maintain  cat- 
tle-guards at  all  road  crossings  sufficient  to 
prevent  horses  from  going  on  the  tracks. 
Ham  V.  Nemburgh,  D.  <S-  C.  R,  Co.,  23  N.  V. 
Supp.  197. 

*  Caitie-guarils  must  be  effectual  to  keep  cat- 
tle from  track,  see  note,  20  Am.&  Eng.  R.  Cas. 
448. 


It  is  the  duty,  by  law,  of  the  Vermont 
Central  R.  Co.,  to  erect  and  maintain  such 
fences  and  caltle-guurds  upon  their  roiid 
as  will  prevent  lioiscs  and  other  animals 
fnjm  passing  them.  Trmo  v.  Vermont  C, 
R.  Co.,  24  /■/.  487.— Following  Quimby  t. 
Vermont  C,  R.  Co.,  23  Vt.  393.— yuori.i> 
IN  Case  of  Ailanlic,  M.  &  O.  R.  Co.,  4 
Hughes  (U.  S.)  157, 

In  determining  the  sufficiency  of  a  cattle- 
guard,  the  question  is  not,  could  an  animal, 
under  any  circumstances,  cross  it,  but 
rather  will  it,  under  all  ordinary  circum- 
stances, prevent  animals  from  getting  upon 
the  track,  ll'ait  v.  Penning/on  i2^  R.  R. 
Co.,  61   Vt.  268,  17  ////.  Rep.  284. 

As  to  the  owner  the  cattle-guards  or 
stops  which  railroad  comi)aniesare  required 
to  construct,  under  the  Texas  statute,  are 
to  be  sufficient  to  protect  his  field  and  in- 
closure  from  depredations  of  stock  of  every 
description  ;  but  as  to  other  parties  the  rule 
IS  not  so  exacting,  but  they  must  be  so  con- 
structed as  not  to  be  a  trap  or  snare  to 
stock.  Iloran  v.  Taylor,  li.  »S-  //.  R.  Co.,  3 
7V.I-.  App.  {Civ.  Cas.)  515. 

17.  Duty  to  keep  in  repair.— A  rail- 
road company  which  builds  cattle-guards 
within  the  limits  of  a  village  street  must 
keep  them  in  repair.  Chicago  &^  R.  I.  R, 
Co.  V.  Reid,  24  ///.  144. 

A  company  which  neglects  when  notified 
to  repair  a  cattle-guard  built  by  it  at  the  re- 
quest of  an  arljoining  owner  is  not  liable 
for  damage  resulting  to  a  crop,  although  it 
lias  rei)aircd  the  guard  for  thirty  years. 
(Chalmers  J.,  dissenting.)  Vicl:s/>iirg  &^  M, 
R.  Co.  V.  Dixon,  19  Am,  (S-»  Eng.  R.  Cas. 
617,  61  Miss.  1 19. 

1 8.  Snow  and  ice  in  cattle-guards.* 
— A  railroad  company  is  required  to  use 
ordinary  care  and  diligence  to  keep  cattle- 
guards  free  from  snow  and  ice  after  it  has 
notice, or  could  have  acquired  notice,  in  the 
e.\crcise  of  ordimry  care,  that  they  were 
obstructed,  and  must  remove  the  obstruc- 
tions within  a  reasonable  time.  Robinson 
Chicago,  R.  I.  &>  P.  R.  Co.,  79  Lrwa  495,  44 
A',  li'.  Rep.  718. — Following  Grahlman  7/. 
Chicago,  St.  P.  &  K.  C.  R.  Co.,  78  Iowa  564. 
—-Followed  in  Gigerw.  Chicago  &  N.  W. 
R.  Co.,  80  Iowa  492. —  Gigerv.  Chicago  &*  A'. 
IV.  R.  Co.,  80  loiva  492,  45  JV.  IV.  Rep.  906. 
—Following  Grahlman  v.  Chicago,  St.  P 

*  Duty  of  company  to  remove  snow  and  ice. 
see  note,  40  Am.  &  Eng.  R.  Cas.  220. 
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&  K.  C.  R.  Co.,  78  Iowa  564;  K()l)iiisi»n  ?'. 
Chica^;c),  R,  I.  &  P.  R.  Co.,  79  lowii  495  — 
(ira/i/iiitiH  V.  C'/i/t(ij,'-(>,  .sy.  y.  tjr*  A'.  C".  A",  C<'., 
42  Jm.  iS~»  /i/y.  A".  CWi.  588,  78  Jim'ii  564,  5 
/..  A'.  //.  813,  43  A',  ir.  A'i-/>.  529.  -  Rkcon- 
cilinc;  Paiicn  7/.  Chicago,  M.di  St.  P.  R.  Co., 
75  Iowa  459. —  FoLi.owKD  in  Robinson  v. 
Cliicago,  R.  I.  &  \\  R.  Co.,  79  Iowa  495 ; 
Gigcr  V.  Cliica^,'o  &  N,  W.  R,  Co.,  80  Iowa 
492.  —  Chko.go,  Ji.  Sr*  Q.  A'.  Co.  v.  Kennedy, 
22  ///.  App.  308.— Following  DunniKaii  v. 
Cliicago  &  N.  W.  R.  Co.,  18  Wis.  28.  guoT- 
INO  Illinois  C.  R.  Co.  v,  Swearingcn,  47  III. 
206.  Rkvirwing  Illinois  C.  R.  Co.  v. 
Swcaringen,  33  111.  2%().— Indiana,  li.  &*  IV. 
A'.  Co.  V.  Drum,  21  ///.  App.  331. 

Neither  the  winter  season  nor  times  when 
there  are  great  or  unusual  accumulations  of 
snow  arc  excepted  from  the  operation  of  the 
statute  requiring  the  construction  antl  main- 
tenance of  cattle-guards  at  crossings  of 
public  highways.  Chicago,  B.  &*  Q.  A'.  Co. 
V.  Kennedy,  22  ///. .,-///.  308. 

Reasonable  care  docs  not  require  a  rail- 
way company,  unless  under  extraordinary 
circumstances,  to  remove  the  natural  ac- 
cumulations of  snow  and  ice  from  cattle- 
guards,  lilais  V.  Minneapolis  &*  St.  L.  R. 
Co.,  22  yhn.  &- Jing.  A'.  Cas.  571,  34  Alinn. 
57,  57  Am.  Kcp.  36,  24  N.  \V.  Rep.  558.— 
Criticising  Dunnigan  v.  Chicago  &  N.  W. 
R.  Co..  18  Wis.  33.— Foi.LOWKU  IN  Staccy 
V.  Winona  &  St.  P.  R.  Co.,  40  Am.  &  Eng. 
R.  Cas.  217,  42  Minn.  158,  43  N.  W.  Rep. 
906. — Stacey  v.  Winona  «S^  St.  P.  R.  Co.,  40 
^tnt.  &•  Eng.  R.  Cas.  217,  42  Minn.  158,  43 
N.  IV.  Rep.  905.— Following  Blaisz/.  Min- 
neapolis &  St.  L.  R.  Co.,  34  Minn.  57,  24  N. 
W.  Rep.  558. 

lO.  Coiiipciisatioii  for  const  r  lift  hit; 
and  roimirintf. — A  railroad  company  ex- 
ercising its  powers  subject  to  the  provisions 
of  the  pr?scnt  constitution,  and  required  by 
the  act  of  1874  (71  Ohio  L.  85),  passed  since 
its  incorporation,  to  construct  and  maintain 
cattle-guards  at  places  on  its  road  where 
public  highways  are  or  may  be  constructed 
across  its  track,  is  not  entitled  to  compen- 
sation for  making  or  maintainting  such 
cattle-guards.  Lake  Shore  &»  M.  S.  R.  Co. 
V.  Sharpc,  7  Am.  &»  Eng.  R.  Cas.  543,  38 
Ohio  St.  150.— Distinguishing  Illinois  C. 
R.  Co.  V.  Bloomington,  76  111.  447. 

20.  Construction  antl  repair  by 
landowner. — Where  the  railway  company 
fails  to  construct  or  keep  in  repair  the  nec- 
essary cattle-guards,  the  exercise  of  ordi- 


nary care  docs  not  impose  upon  nny  one  the 
necessity  of  assuming  the  risk  of  construct- 
ing or  repairing  them,  by  having  the  work 
done.  A  person  tlipjugh  whose  inclosurc 
a  railway  runs  may  leave  the  whole  matter 
of  erecting  or  repairing  cattle-guards  in  the 
liands  of  the  railroad,  witliout  being  charge- 
able with  contributory  negligence,  Texas 
«S-  .SV.  /..  A'.  Co.  V.  Young,  13  /-/«/.  &*  J'-'ig- 
R.  Cas.  544,  60  7V.V.  201. — Followed  in 
Houston,  E.  &  W.  T.  R.  Co.  7'.  Adams,  63 
Tex.  200. 

II.  ACTIONS  FOR  TAILVRE  TO  BUILD  OB 
REPAIR.* 

21.  InJnricN  to  aninialN.— The  degree 
of  negligence  of  which  a  company  will  be 
held  guilty,  in  the  omission  to  construct  and 
maintain  cattle-guards  and  fences,  depends 
upon  the  locality  of  the  road  and  of  the 
particular  place  where  the  omission  occurs. 
To  f.iil  to  erect  and  maintain  fences  and 
cattle-guards  for  a  mnsiderable  distance,  at 
a  place  so  pul)lic  and  common  that  it  may 
reasonably  be  expected  that  cattle  and 
horses  will  stray  upon  the  track,  is  in  law 
such  a  neglect  of  duty  as  will  render  the 
company  liable  for  injuries  arising  solely 
frf)m  that  cause.  Tnnv  v.  Vermont  C.  R. 
Co.,  24  Vt.  487.— yuoTF.l)  IN  Norris  7>.  An- 
droscoggin R.  Co.,  39  Me.  273 ;  Kerwhackcr 
V.  Cleveland,  C.  &  C.  R.  Co.,  3  Ohio  St.  172. 
Rkvik.wkp  in  Huelsenkamp  v.  Citizens' 
R.  Co.,  37  Mo.  537. 

Defendant  railway  company  failed  and 
neglected  to  construct  or  maintain  cattle- 
guards  where  its  line  of  railroad  entered 
and  left  an  inclosed  pasture.  During  the 
time  of  such  neglect  the  owner  of  the  pas- 
ture attempted  to  keep  his  stock  from  stray- 
ing by  herding  the  same.  One  flay  the 
herder  left  the  stock  to  go  to  dinner.  While 
absent  a  cow  strayed  away,  got  into  a  creek, 
and  mired  down,  //e/d,  if  the  creek  was  at 
a  great  distance  from  the  pasture,  or  if  the 
miring  of  the  cow  was  something  extraor- 
dinary and  not  to  be  expected,  and  it  could 
not  be  said  that  the  neglect  of  the  railway 
company  was  the  proximate  cause  of  the 
loss  of  the  cow.  the  company  would  not  be 
liable  therefor.  Chicago,  K.  <S^  A',  R.  Co.  v. 
Hots,  47  Kan.  627,  28  Pac.  Rep.  695. 

22.  InjiirieH  to  crops.— A  company  is 
liable  for  damages  to  crops,  etc.,  resulting 

•  Failure  to  construct  cattle-guards.  Liability 
for  damages  to  landowner  compelled  to  herd 
cattle,  see  49  Am.  &  Eng.  R.  Cas.  556,  alisir. 
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from  vioIalii)n  of  a  contraci  to  make  cross- 
my.s  iind  ((Jiistruct  catth  Miards,  on  condi- 
tion whereof  the  ri^lit  of  way  was  yraiited. 
I'.aliitiin  V.  New  Orleans  l\%c.  A'.  Co.,  35  La. 
.1/1/1,  1018. 

Land  beionginji  t(j  one  person  was  in- 
closed, in  common  with  that  of  anotlier,  at 
tiic  time  a  railway  was  constructed  throujjh 
it,  and  siil)seqiiently  a  division  fence  was 
erected  and  the  c(impany  notified  to  con- 
struct a  cattle-jjuard  tliereat,  wiiich  it  failed 
to  do.  //(■/(/,  that  the  company  was  liable 
for  injury  done  to  the  crops  upon  the  land 
set  apart,  by  cattle  which  entered  it  from 
the  railway,  and  that  the  measure  of  dam- 
ages was  the  actual  value  of  the  crops  de- 
stroyed. J)o/ialii  V.  .SV.  Louis,  A".  C.  &*  N. 
A'.  Co.,  44  /moa  1 57. 

aa.  IN^rHoiial  liOiirlcH.— TheN.Y.  act 
of  1892,  makin^r  railroad  companies  liable 
for  damages  resulting  from  a  failure  to  erect 
cattle-guards  at  crossings,  as  required  there- 
in to  do,  does  not  include  an  injury  to  a 
person  and  his  team  who  are  traveling  on  a 
highway.  C'ilw  v.  iWw  Vori-  C.  &'  //.  A'. 
A\  Co.,  75  //««  (A'.  V.)  527.  37  N  V.  Supp. 
496.  57  A^.  Y.  S.  A'.  653. 

The  plaintifT  on  a  dark  night,  intending 
to  go  to  the  railway  station,  walked  along 
the  highway  until  he  came  to  the  railway 
crossing,  and  then  tunietl  to  the  left,  intend- 
ing to  go  along  the  track  to  the  station, 
when  he  fell  into  the  cattle-guard,  which 
was  within  the  limits  of  the  highway,  and 
was  injured.  //<■/(/,  that  he  could  not  re- 
cover, for,  assuming  that  the  encroachment 
on  the  highway  by  the  cattle-guard  was  il- 
legal, it  was  in  no  way  the  cause  of  the  ac- 
cident, which  resulted  from  the  |)lainiilT 
leaving  the  highway  to  walk  along  the  track, 
and  would  have  happened  without  such  en- 
croaciimeiit.  Tlio///pso/i  v.  Grand  Trunk  R. 
Co.,  37  I '.  C.  O.  /.'.  40. 

24.  PlaiiitittN  plciuliii^fs.— A  count 
of  a  com|)laint  which  alleges  that  a  railroad 
company  "so  negligently  and  carelessly  left 
open  its  stock-gaps  on  that  part  of  its 
road  which  runs  through  the  said  land  of 
the  plaintifT  that  "  certain  damages  were 
suflered,  is  demurrable,  where  the  duty  pre- 
scribed by  the  statute  is  to  construct  cattle- 
guards  and  keep  them  in  order,  and  not  to 
keep  them  closed.  Iiirmt'ni;ha/n  Mineral 
A\  Co.  V.  Parsons,  56  A/n.  «S^»  finj^.  A.  Cas. 
223.  100  Ala.  662,  13  So.  Rep.  602. 

A  petition  alleging  that  said  company 
neglected  and  refused,  for  the  period  of 


about  one  year,  to  place  cattle-guards  at  the 
proper  places  on  its  right  of  way  through 
plainlill's  lands,  and  that  by  reason  of  said 
failure  and  neglect  liis  fields  were  thrown 
open  to  the  |)ul)llc,  and  that  his  grass  and 
corn-stalks  that  he  had  been  saving  for  his 
cattle  wtTe  thereby  destroyed  and  lost  to 
him,anrl  that  lie  could  not  |)revent  the  said 
loss,  is  not  demurrable  on  the  ground  that 
it  claims  remote  damages,  as  tiic  (piestion 
of  what  actual  damage  was  sustained  was  a 
matter  to  be  proved  by  evidence  at  the  trial. 
Rariilon  v.  Ce/ihal  Itmui  R.  Co.,  19  .////,  <S>* 
I'./i);.  R.  Cas.  615,  65  Awn  640,  22  A'.  W. 
Rip.  909. 

A  complaint,  alleging  injury  to  the  com- 
plainant from  the  neglect  of  the  company  to 
erect  cattle-guards,  is  not  sustained  by 
proof  that  the  company  had  omitted  to 
build  fences.  J\irker  v.  Rensselaer  &*  S.  R, 
Co.,  16  liiul).  (;V.   J'.)  315. 

25.  I>«>li'ii(laiitN  |>h>a<liii(;M.— An  ac- 
tion was  begun  before  a  justice  of  the  peace 
against  a  railway  company  to  recover  dam- 
ages alleged  to  have  been  caused  by  the 
failure  o!  the  company  to  construct  and 
maintain  proper  cattle-guards  where  its  road 
enters  and  leaves  the  |ilaiiiti(T's  inclosure. 
The  case  was  removed  to  the  district  court, 
where  it  was  tried  ii|)on  the  plaintill's  bill 
of  particulars.  No  pleading  was  filed  by 
the  company  in  either  the  justice's  or  the 
district  court,  and  none  was  demanded  or 
ordered.  At  the  final  trial  the  company 
ofTered  to  prove  that  when  the  injury  hap- 
pened it  liad  not  constructed,  did  not  own, 
and  was  not  operating  the  railroad  which 
passed  through  the  plaintilT's  land.  This 
ofler  was  refused.  Held,  error.  Although 
no  pleading  was  filed  by  the  company,  it 
was  entitled  to  introduce  evidence  in  sup- 
port of  any  defense  wiiich  it  had.  Denver, 
M.  (S-*  A.  R.  Co.  v.  Ctnv^ill,  44  A'an.  325, 
24  I'ac.  Rep.  475. 

Where  plaintifT  sued  for  damages  to  his 
crops  by  cattle  which  entered  his  premises 
over  the  depot  platform,  which  was  partly 
within  and  jiartly  outside  his  inclosure,  and 
was  not  protected  by  catlle-guard  or  other- 
wise, a  plea  that  plaintiff,  by  building  a  few 
yards  of  fence  around  the  defendant's  pas- 
senger depot,  could  have  prevented  all  the 
damages,  was  good  as  against  a  general  de- 
murrer, and  the  court  below  erred  in  strik- 
ing it  out  on  plaintiff's  exce|>tion.  Gulf,  C. 
&•  S.  F.  R.  Co.  V.  Si/nonton,  2  Tex.  Civ.  App. 
558,  22  .V.   W.  Rep.  285. 


'■■.«:■ 

r  w 


f.'ji 


',  I 


1 


1 

1 

1. 

iM 

d|l|i- 

'  f 

1 

i 

Igjiii, 

600 


CATTLE-GUARDS,  26-28. 


20.  Matters  ofdereiise,  generally.* 

— A  railroad  company  cannot  escape  from 
liability  for  its  failure  to  perform  the  statu- 
tory duty  to  make  proper  catilo-guards  on 
its  road  where  it  enters  or  leaves  improved 
or  fenced  laid,  on  the  ground  that  a  con- 
»ractor  grading  the  road  or  laying  track 
thereon  neglected  to  put  up  projier  guards. 
Chicago,  A'.  &*  IV.  K.  Co.  v.  Huichinson,  45 
Kan.  186,  25  Pac.  Rep.  576. 

Or  on  the  ground  that  the  cow  killed  was 
running  at  large  and  strayed  upon  tho  track 
at  a  highway  crossing.  White  v.  Vtica  &* 
n.  R.  R.  Co.,  15  Hun  {N.  Y.)  333.— Qlot 
ING  Spinner  v.  New  York  C,  &  H.  R.  R 
Co..  6  Hun  (N.  Y.)  600. 

Nor  is  the  case  affected  by  the  rate  of 
speed  at  which  the  train  was  going  at  the 
time  of  the  accident.  White  v.  Utica  &• 
B.  R.  R.  Co.,  1  s  Hun  {N.   Y.)  333. 

27.  Contributory  neglijjence. — It  is 
contributory  negligence  for  the  owner  of 
crops,  who  has  knowledge  that  straying 
animals  may  pass  over  defective  cattle- 
guards  and  destroy  the  crjps,  not  to  use 
every  means  an  ordinarily  prudent  person 
would  use  to  protect  them.  Ward  v. 
Paducah  6-  M.  R.  Co.,  4  Fed.  Rep.  862. 
Missouri  Pac.  R.  Co.  v.  Cox,  2  Tex.  App. 
(Civ.  Cas.)  217. 

Where  a  railroad  fails  to  erect  proper 
cattle-guards,  and  in  consequence  crops  are 
injured,  the  owner  is  not  bound  to  the  ex- 
ercise of  extraordinary  care  to  save  his 
crops,  even  though  that  might  have  been 
successful.  Whether  he  is  negligent  in  his 
effort"-,  to  save  them  is  a  question  of  fact  for 
the  ji  ;  Smith  v.  Chicago,  C.  &'  D.  R.  Co., 
38  hnvu  518. 

Where  he  has  applied  to  different  persons 
connected  with  the  railroad  to  have  cattle- 
guards  put  in,  and  has  reason  to  expect  they 
would  be,  he  is  justified  in  planting  his 
crops  in  the  unprotected  field.  Smith  v. 
Chicago,  C.  iS-»  B.  R.  Co.,  38  fo^ca  5 1 S. 

It  is  not  the  owner's  duty  to  go  upon  the 
railway  to  repair  the  cattle-guard  or  to 
fence  the  road.  Doioning  \  ' ''  rago,  R.  I. &* 
P.  R.  Co.,  43  Iowa  96,  14  Ah.    Ry.  Rep.  406. 

Where  the  plaintiff,  relying  on  the  de- 
fendant to  do  its  duty  in  constructing  cer- 
tain cattle-guards,  which  it  failed  to  do, 
thereby  lost  a  crop  of  grass  designated  for 
fall  and  winter  pasture — held,  that  he  could 

*  Failure  to  maintain  cattle-guards.  Neglect  of 
contractor  no  defense,  see  45  Am.  &  Eng.  R. 
Cas.  488,  abstr. 


not  be  defeated  in  his  action  to  recover  by 
the  fact  that  he  might,  had  he  anticipated 
defendant's  failure,  have  made  the  grass 
into  hay,  and  thus  avoided  the  damages 
which  he  seeks  to  recover.  Raridan  v. 
Central  Iowa  R.  Co.,  69  Iowa  527,  29  N.  W. 
Rep.  599. 

While  the  general  rule  is  that  one  should 
ordinarily  piotect  himself  against  the  in- 
jurious consequences  of  the  wrongful  act  of 
another,  when  it  ran  be  done  with  ordinary 
effort  and  without  great  expense,  this  rule 
does  not  apply  to  a  landowner  whose  crops 
are  destroyed  by  the  failure  of  a  rail- 
way company  to  erect  and  keep  in  repair 
proper  cattle-guards.  In  such  case  the  stat- 
ute makes  the  company  liable  for  resulting 
damages.  Houston,  E.  &^  W.  T.  R.  Co.  v. 
Adams,  20  Am.  &>  Eng.  R.  Cas.  246,  63  Tev. 
200.— Following  Texas  &  St.  L.  R.  Co.  7>. 
Young,  60  Tex.  201.— Followed  in  San 
Antonio  &  A.  P.  R.  Co.  v.  Knoepfli,  82  Tex. 
270. 

When  a  railway  company  secures  a  right 
of  way  across  the  land  of  the  citizen,  it  has 
its  option  either  to  fence  its  right  of  way 
and  pay  for  it,  or  rely  on  cattle-guards 
where  it  crosses  an  inclosure.  If  it  relies 
on  cattle-guards  and  so  negligently  con- 
structs iheni  that  the  crops  of  the  land- 
owner are  destroyed  by  cattle,  the  company 
cannot  shield  itself  from  liability  on  the 
ground  that  the  landowner  was  guilty  of 
contributory  negligence  in  not  keeping  up 
cattle-guards  or  building  a  fence  on  both 
sides  of  the  company's  right  of  way.  Hous- 
ton, E.  «S^  f  f.  T.  R.  Co.  V.  Adams,  20  Am.  iS-» 
Eng.  R.  Cas.  246,  63  Tex.  200. 

It  is  the  duty  of  railroad  companies  to 
place  cattle-guards  at  highway  crossings 
wherever  practicable,  and  they  are  liable  for 
animals  killed  because  of  a  failure  to  dis- 
charge this  duty,  althoii<;h  they  may  have 
been  free  from  negligence  in  killing  the 
animals,  and  althout;h  the  owner  may  have 
been  guilty  of  coiitriijutory  negligence. 
Weltj'  V.  Indianapolis  &^  J'.  R.  Co.,  24  Ani. 
&->  Eig.  R.  Cas.  371,  105  Ind.  55,  4  A'.  /;.  Rep. 
410.  — Dls;  INGUISHLD  IN  Heller  v.  Abbot, 
79  Wis.  409. 

28.  Kvidence,  generally.— (i)  What 
admissible. — While  the  mere  fart  that  a 
cattle-guard  lias  become  filled  with  ice  is 
not  evidence  of  the  companv's  negligence, 
yet  the  fact  that  it  is  allowed  to  remain  so 
for  a  long  time  may  be  considered  by  the 
jury  in  determining  whether  the  company 
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has  properly  guarded  and  protected  its  roarl. 
Schuyler  v.  Fitchburs;  R.  Co.,  47  K.  Y.  S.  R. 
741,  20  A^.  K  Supp.  287. 

E"idence  that  a  company  made  no  at- 
tempt during  the  winter  and  after  an  acci- 
dent to  remove  snow  from  cattlegua'rds  is 
admissible  as  tending  to  show  a  failure  to 
exercise  any  diligence  or  degree  of  care  in 
respect  to  such  cattle-guards.  Grahlman 
V.  Chicago,  St.  P.  &>  K.  C.  R.  Co.,  42  Am, 
&'  Eng.  R.  Cas.  588,  78  /o7i/a  564,  5  L.  R.  A. 

813, 43  ^-  ^'  AVA  529- 

In  an  action  to  recover  damages  for  the 
killing  of  horses  on  a  railroad  through  al- 
leged insufficiency  of  a  cattle-guard,  testi- 
mony of  a  witness  that  he  iiad  seen  cattle 
and  colts  cross  another  cattle-guard  on  de- 
fendant's road  in  the  vicinity  of  the  one 
complained  of,  was  properly  admitted,  evi- 
dence having  been  introduced  to  show  that 
the  guards  were  alike,  and  one  of  defend- 
ant's witnesses  having  testified  that  the 
guard  complained  of  was  the  best  known 
and  was  in  general  use,  but  that  if  cattle 
and  colts  would  freely  cross  it  it  would  not 
be  sufficient.  Lake  Erie  &»  IV.  R.  Co.  v. 
Helmericlis,  38  ///.  App.   141. 

(2)  What  inadmissible. — Evidence  as  to 
whether  the  cattle-guard  in  question  was 
the  same  as  those  in  general  use  on  the 
road  is  inadmissible,  as  such  evidence  would 
not  establish  or  tend  to  establish  that  the 
cattle  guard  was  a  sufficient  one.  Schuyler 
v.  Eitchburg  R.  Co.,  47  N.  V.  S.  A'.  741,  20 
JV.  V.  Supp.  287.  Chicago,  B.  &-  Q.  R.  Co. 
V.  Bryant,  29  ///.  App.  1 7. 

So  also,  evidence  that  another  cattle- 
guard,  constructed  like  the  one  in  question, 
had  proved  sufficient  was  properly  rejected. 
Downing  v.  Chicago,  R.  I.  iS^  P.  R.  Co.,  43 
Iowa  96,  14  Am.  Ry.  Rep.  406. 

Where  the  question  is  whether  a  railroad 
con.pany  was  bound  to  protect  a  certain 
portion  of  its  track  by  cattle-guards,  etc., 
t''e  jury  must  determine  simply  whether  the 
^.lace  in  question  was  used  for  depot  pur- 
poses;  and  evidence  as  to  whether  it  was  or 
was  not  acquired  by  deed  purporting  to 
convey  it  for  such  purposes,  is  inadmissible. 
Fowler  v.  Farmers'  L.  G^  T.  Co.,  21  Wis. 
TJ.  —  Revikwkd  in  Dinwoodie  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  70  Wis.  160,  35  N.  W. 
Rep.  296. 

21).  Opinion  evidence*— Experts. — 
In  an  action  for  damages  done  to  plaintiff's 

•  Constructing  cattle-guards  so  as  to  render 


crops  by  reason  of  cattle  passing  into  his 
field  through  and  over  improper  cattle- 
guards  on  defendant's  road,  where  the  road 
enters  the  plaintiff's  field,  the  main  question 
of  fact  to  be  determined  was  whether  the 
cattle-guards  actually  put  in  by  the  defend- 
ant were  proper  cattle-guards  or  not.  De- 
fendant introduced  a  witness  who  testified 
that  he  had  been  in  the  employment  of 
defendant  for  about  eight  years,  and  that 
he  had  put  in  a  great  many  cattle-guards 
for  defendant  during  that  time,  but  there 
was  no  evidence  introduced  tending  to 
show  that  the  witness  knew  anything  about 
cattle  or  their  nature  or  habits,  and  the  de- 
fendant then  asked  the  witness  the  followii;g 
question  :  "  I  will  ask  you  if  it  is  not  a  fact 
that  cattle  get  breachy  with  reference  to 
these  cattle-guards,  the  same  as  they  do  as 
to  fences,  and  then  is  it  not  almost  impos- 
sible for  a  cattle-guard  to  stop  them .' " 
Plaintiff  objected  to  the  question,  and  the 
court  refused  to  permit  it  to  be  answered. 
Held,  that  the  court  did  not  commit  error, 
for  the  reason  that  it  had  not  been  shown 
that  the  witness  was  a  competent  witness  to 
testify  with  regard  to  cattle  becoming 
breachy.  St.  Louis  <S«»  S.  F".  R.  C>.  v.  Ed- 
wards, 7  Am.  iS^  Eng.  R.  Cas.  547,  26  A'an. 
72. 

The  court  below  did  not  err  in  permitting 
the  plaintiffs  to  show  that  it  was  necessary 
to. herd  their  cattle,  and  in  permitting  them 
to  show  the  value  of  such  herding  by  a  wit- 
ness who  was  not  first  shown  to  be  an 
expert  in  such  matters,  where  the  only  ob- 
jection made  to  the  evidence  was  that  it 
was  "incompetent,  irrelevant,  and  immate- 
rial." Chicago,  A',  d^  A\  R.  Co.  v.  Behney, 
48  Kan.  47,  28  Pac.  Rep.  980. 

JU).  Instructions.  —  An  instruction 
touching  the  liability  of  a  railroad  company 
for  permitting  snow  and  ice  to  remain  in 
the  cattle-guard,  which  fairly  presents  the 
law  to  the  jury,  is  sufficient ;  and  the  ques- 
tion whether  a  reasonable  time  had  elapsed 
for  the  removal  of  the  snow  and  ice  was 
for  the  jury,  Indiana,  B.  (S^  IV.  R.  Co.  v. 
Brum,  21  ///.  /Ipp.  331.— Quoting  Dunni- 
gan  V.  Chicago  &  N.  W.  R.  Co.,  18  Wis.  28. 

Where  the  evidence  showed  that  defend- 
ant put  in  cattle-guards  which  were  possibly 
sufficient,  and  that    afterward    they    were 

track  dangerous.  Opinion  evidence  not  admis- 
sible to  show  dangerous  condition,  see  45  Am. 
&  Eng.  R.  Cas.  487,  adstr. 
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broken  and  rendered  almost  useless— //^A/, 
that  the  court  below  did  not  err  in  refusing 
to  give  an  instruction  to  the  jury  which  em- 
bodied the  following  proposition:  "Unless 
the  jury  believe  from  the  evidence  that  said 
railway  company  did  so  fail  to  put  in  proper 
cattle-guards  at  such  places,  then  they  will 
find  for  the  defendant."  S/.  Louis  &^  S.  F. 
K.  Co.  V.  Edwards,  7  Am.  (&*  Eng.  R.  Cas. 
547,  26  Kan.  72. 

Said  instruction  also  embodied  the  fur- 
ther proposition  :  "  If  the  jury  believe  from 
the  evidence  that  the  defendant  railway 
company  did  put  in  such  cattle-guards  as 
were  reasonably  sufficient  and  proper,  and 
such  as  are  ordinarily  in  use  in  this  country, 
tlien  they  will  find  for  the  defendant."  Held, 
that  said  instructions  should  not  have  been 
given,  for  the  additional  reason  that  there 
was  no  evidence  introduced  on  the  trial 
showing  what  kind  of  cattle-guards  "are 
ordinarily  in  use  in  this  country."  St.  Louts 
&*  S.  F.  Ji.  Co.  v.  Edwards,  7  Am.  6>»  Eng. 
R.  Cas.  547,  26  Kan.  72. 

31.  Questions  of  fact  for  the  jury. 
— When  the  evidence  is  conflicting  upon  the 
question  of  negligence  in  maintaining  a 
defective  cattle-guard,  the  matter  must  be 
submitted  to  the  jury.  Myron  v.  Michigan 
C.  R.  Co.,  61  Mich.  387,  28  N.  IV.  Rep.  146. 

In  an  action  to  recover  damages  for  in- 
juries to  horses  claimed  to  have  arisen  from 
neglect  to  keep  up  proper  cattle-guards, 
there  being  some  testimony  admitted  with- 
out objection  and  having  some  tendency  to 
prove  the  cattle-guard  insufficient,  the  sub- 
mission of  the  question  to  the  jury — held, 
not  to  be  error;  a  court  of  review  will  not 
consider  the  weight  of  evidence  on  writ 
of  error.  Grand  Rapids  <S>»  /.  R.  Co.  v. 
Judson,  34  Mich.  506. — Approved  in  At- 
chison, T.  &  S.  F.  R.  Co.  V.  Walton,  3  N. 
Mex.  319. 

32.  Amount  of  recovery,  generally. 
— Where  the  suit  is  for  failure  to  properly 
construct  cow-pits  according  to  contract, 
pliiintifT  is  entitled  to  recover  only  the 
damages  resulting  from  their  improper  con- 
struction, and  not  what  it  would  cost  to 
construct  them  properly  and  keep  them  in 
repair.  Indiana  C.  R.  Co.  v.  Moore,  23  Ind. 
14.— Explained  in  Logansport,  C.  &  S. 
W.  R.  Co.  V.  Wray,  52  Ind.  578. 

A  cattle-guard  is  not  an  essential  portion 
of  a  fence,  within  the  meaning  of  the  stat- 
ute providing  for  the  recovery  of  double 
damages  for  injuries  to  stock  in  cases  where 


railroad  companies  neglect  to  maintain 
fences;  but  under  section  1288  of  the  Code 
a  company  is  liable  for  single  damages  only, 
where  stock  is  injured  by  reason  of  negli- 
gence in  keeping  a  cattle  guard  in  repair. 
Moriarty  v.  Central  loxva  R.  Co.,  20  Aw.  &* 
Eng.  R,  Cas.  438,  64  fozua  696,  21  A'.  IV. 
Rep.  143. 

33.  Damages  for  iii,jurles  to  crops, 
pasture,  etc. — In  an  action  for  injuries 
caused  to  growing  crops  in  consequence  of 
a  failure  to  construct  cattle-guards,  the 
measure  of  damages  is  the  market  value  of 
the  crops  when  matured,  less  the  expense 
of  fitting  them  for  the  market,  from  the 
time  of  the  injury,  and  diminished  by  what- 
ever the  value  of  the  portion  saved,  if  any, 
may  be.  Smith  v,  Chicago,  C.  &-  D.  R.  Co., 
38  Iowa  518. 

Where  crops  were  destroyed  by  cattle 
getting  in  through  a  defective  cattle-guard, 
the  true  measure  of  damages  is  the  value  of 
the  crops  at  the  time  they  were  destroyed. 
Texas  <S-«  St.  L.  R.  Co.  v.  Young,  13  Am.  <S-» 
Eng.R.  Cas.  544,60  Tex.  201. — Following 
Sabine  &  E.  T.  R.  Co.  v.  Joachimi,  58'Tex. 
456.— TV.raj  6-  P.  R.  Co.  v.  Bayliss,  62' Tex. 
570.  Houston,  E.  dr-  IV.  T.  R.  Co.  v.  Adams, 
20  Am.  &•  Eng.  R.  Cas.  246,  63  Tex.  200. 

In  an  action  to  recover  for  the  loss  of 
pasture  through  the  neglect  of  defendant  to 
construct  cattle-guards,  the  jury  was  prop- 
erly instructed  that  while  the  plaintiff  could 
not,  under  the  issue,  recover  the  cost  of 
herding  his  cattle  upon  the  exposed  pasture, 
yet,  if  the  herding  was  rendered  necessary 
by  the  failure  of  the  defendant  to  construct 
the  cattle-guards,  the  necessary  cost  of  such 
herding  might  be  considered  in  determining 
how  much  less  the  pasturage  was  worth 
than  it  would  have  been  had  the  guards 
been  constructed  and  maintained.  Raridan 
v.  Central  /ou>a  R.  Co.,  69  Iowa  527,  29  A'. 
W.  Rep.  599. 

The  court  below  did  not  err  in  instructing 
the  jury  that  plaintiffs  might  recover  for 
the  value  of  the  herding  up  to  the  value, 
but  only  up  to  the  value,  of  the  things  be- 
longing to  themselves  and  others  which 
might  have  been  injured  by  the  cattle  if 
they  had  been  permitted  to  run  at  large, 
and  which  things  the  plaintiffs  had  the 
right  to  protect,  or  which  they  were  under 
obligation  to  protect,  from  the  depredations 
of  their  own  cattle.  Chicago,  K.  &•  N.  R. 
Co.  V.  Behney,  48  Kan.  47,  28  Pac.  Rep, 
980. 
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Where  a  railway  company  builds  its  road 
throuj;h  a  fenced  pasture  and  fails  and  re- 
fuses to  erect  and  maintain  cattle-guaids  at 
the  entrance  and  exit  of  its  road  to  and 
from  the  pasture,  the  owner  is  entitled  to 
recover  damages  for  the  loss  of  the  pasture ; 
or,  if  lie  puts  his  animals  therein,  to  reason- 
able compensation  for  his  efforts  in  prevent- 
ing them  from  straying  from  tiie  pasture 
and  injuring  the  crops  on  his  own  premises, 
or  from  trespassing  on  the  lands  of  other 
persons.  Nelson  v.  St.  Louis  <S-»  S.  F.  li, 
Co.,  49  Kan.  165,  30  Pac.  Rep.  178. — FOL- 
LOWING Chicago,  K.  «&  N.  R.  Co.  v.  Behney, 
48  Kan.  47. 

34.  Expenses  incurred  and  time 
nnd  labor  expended  by  plaintiff.— 
The  plaintiff  is  entitled  not  only  to  com- 
pensation for  the  crop  actually  destroyed, 
but  also  to  reasonable  compensation  for  the 
time  and  labor  necessarily  expended  in  any 
ordinary  and  reasonable  effort  to  protect  his 
crop  and  to  prevent  further  and  additional 
damages  thereto ;  but  he  ought  not  to  be 
allowed  compensation  beyond  the  injury  or 
loss  that  might  have  been  occasioned  had 
no  such  effort  been  made.  St.  Louis  <S>»  S.  F. 
R.  Co.  v.  Ritz,  19  Am.  &•  Eng.  R.  Cas.  611, 
33  Kan.  404,  6  Pac.  Rep.  533.— Following 
St.  Louis  &  S.  F.  R.  Cot  V.  Sharp,  27  Kan. 
i_j^. — Followed  in  Missouri  Pac.  R.  Co.  7/. 
Ricketts,  45  Kan.  617. — Smith  v.  Chicago,  C. 
&•  D.  R.  Co.,  38  Lncut  518. 

In  an  action  for  damages  caused  by  the 
neglect  of  a  company  operating  a  railroad 
which  it  owns  or  leases  to  keep  the  cattle- 
guards  in  repair  at  the  place  the  track  enters 
and  leaves  the  inclosed  or  fenced  land  of  the 
complaining  party,  that  party  has  the  right 
to  include  in  his  ■  laim  for  damages  the 
value  of  his  services  and  that  of  his  children 
in  driving  out  and  herding  stock  to  pre- 
vent further  and  additional  damages.  Mis- 
souri Pac.  R.  Co.  V.  Ric/cetts,  45  Am.  &> 
Fng.R.  Cas.  485,  45  K'an.  617,  26  Pac.  Rep. 
50. — Following  St.  Louis  &  S.  F.  R.  Co. 7/. 
Sharp,  27  Kan.  134;  St.  Louis  &  S.  F.  R. 
Co.  V.  Ritz,  33  Kan.  40S. 


CATTLE-PASSES. 
Damages  for  failure  to  maintain,  see  Damages, 
02. 


CATTLE-FENS. 
Delivery  of  cattle  in,  see  Carkiaue  of  Live 
Stock.  10. 


Duty  to  construct,  sufficiency,  etc.,  see  Car- 
KiAGK  oi'  LivK  Stock,  3,  1(J,  53. 

Exposure  of  cattle  in,  during  storm,  see  Car- 
RiAC.K  OK  LiVK  Stock,  40. 

When  deemed  nuisances,  see  Nuisance,  7. 


CAUSE  OF  ACTION. 

Against  carrier,  when  single,  see  Carriage 
OF  Merchandise,  002. 

Amendment,  adding  new,  see  Pleading,  148, 
149. 

Arising  abroad,  suing  foreign  cor^jration 
on,  see  Fokkign  Corporations,  18. 

Demurrer  for  failure  of  complaint  to  state 
facts  sufficient  to  constitute,  see  Plead- 
ing, G7. 

misjoinder  of,  see  Pleading,  00. 

For  causing  death,  survival  of,  see  Death  by 
Wrongful  Act,  3,  84. 

How  to  be  pleaded  in  equity,  see  Pleading, 
82. 

Joinder  of,  see  Actions.  11-13;  Animals, 
Injuries  to,  335,  330;  Pleading,  31. 

in   complaint    for    causing  death,  see 

Death  hy  Wrongful  Act,  140. 

two  or  more  in  one  count,  see  Animals, 

Injuriks  to,  333. 

Merger  of,  in  judgment,  see  Animals,  In- 
ji  i-.es  to,  304. 

Misjoinder  of,  see  Elevated  Railways,  99. 

Multifariousness  as  to,  see  Pleading,  84. 

On  appeal  from  justice's  court,  see  Animals, 
Injuries  to,  033. 

Rule  requiring  separate  statement  of,  see 
Pleading,  32. 

Statement  of,  in  actions  for  torts,  see  Plead- 
ing, 20-31. 

plaintifTs   pleading,    see    Pleading, 

12-17. 

Survival  of,  see  Abatement,  14,  15;  Eject- 
ment, 15. 

What  is  assignable,  see  Assignment,  2-9. 


CENTRAL  PACIFIC  R.  CO. 

Land  grants  to,  see  Land  Grants,  03-09. 
1.  Itclation,  as  debtor,  to  the  gen- 
eral government. — The  relation  of  credi- 
tor and  debtor  exists  between  the  United 
States  and  the  Central  Pacific  railroad  com- 
pany, under  the  act  granting  aid  to  the 
latter,  with  like  force  and  effect  as  if  both 
were  natural  persons,  the  relation  being 
private  and  having  nothing  to  do  with  the 
power  of  the  government  as  sovereign. 
(Per  Sawyer,  J.)  /«  re  Pacific  R.  Com.,  31 
Am.  d^  Etig.  R.  Cas.  598,  12  Sa7V)'.  {U.  S.) 
559,  32  Fed.  Rep.  2^1. 
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The  company  is  a  state  corporation,  not 
subject  to  federal  control  any  further  than 
a  natural  person  similarly  situated  would 
be.  (Per  Sawyer,  J.)  In  re  Pacific  R.  Com., 
31  Am.  &>  Eng.  R.  Cas.  598,  12  Sim>j:  (U.  S.) 
559,  32  Fed.  Rep.  241. 

The  company  is  absolute  owner  of  the 
lands  and  bonds  granted  to  it  by  the  gov- 
ernment, having  complied  with  the  act 
making  the  grant  subject  to  the  lien  of  the 
government  to  secure  its  advances,  in  the 
same  way  and  to  the  same  extent  as  a 
natural  person  in  like  situation.  (Per  Saw- 
yer, J.)  In  re  Pacific  R.  Com.,  31  Am.  &* 
Eng.  R.  Cas.  598,  12  Sawy.  ((/.  S.)  559,  32 
Fed.  Rep.  241. — QUOTING  United  States  v. 
Central  Pac.  R.  Co.,  1 18  U.  S.  238;  Sinking- 
fund  Cases,  99  U.  S.  700. 

The  United  States,  as  creditor,  cannot 
institute  a  compulsory  investigation  into 
the  private  affairs  of  the  company,  or  re- 
quire it  to  exhibit  its  books  and  papers  for 
inspection  in  any  other  way  or  to  any 
greater  extent  than  would  be  lawful  in  the 
case  of  private  creditors  and  debtors.  (Per 
Sawyer,  J.)  In  re  Pacific  R.  Coiil.,  31  Am. 
<S^  Eng.  R.  Cas.  598,  12  Sawy.  {U.  S.)  559,  32 
Fed.  Rep.  241. 

The  United  States,  as  creditor,  have  the 
same  remedy  as  a  private  creditor,  and  no 
other,  to  compel  payment  of  any  moneys 
due  them  from  the  company  as  their  debtor, 
or  to  prevent  the  latter  from  wasting  its 
assets  before  the  debt  matures ;  and  that 
remedy,  if  any,  must  be  by  a  regular  judici;il 
proceeding  in  due  course  of  law,  and  con 
gress  has  no  power  to  institute  a  roving 
legislative  inquisition  into  the  affairs  of  the 
company  to  ascertain  what  it  has  done  or 
is  doing  with  its  money.  (Per  Sawyer,  J.) 
/;/  re  Pacific  R.  Com.,  31  Am.  &>  Eng.  R.  Cas. 
598,  12  Sawy.  {(/.  S.)  559,  32  Fed.  Rep.  241. 

The  United  States  have  no  interest  in  ex- 
penditures of  the  company  under  vouchers 
which  have  not  been  charged  against  the 
government  in  the  accounts  between  them ; 
and  the  Pacific  railway  commission,  under 
the  act  of  congress  of  March  3,  1887,  has 
no  power  to  investigate  such  expenditures 
against  the  will  of  the  company  and  its 
officers.  In  re  Pacific  R.  Com.,  31  Am.  &• 
Eng.  R.  Cas.  598,  12  Sawy.  {U.  S.)  559,  32 
Fed.  Rep.  241. 

2.  Subsidy  bunds  —  Uoad,  when 
deeinetl  completed.— Under  the  act  of 
congress  of  July  i,  1862,  providing  for  a 
loan  of   government  bonds  to    build  the 


Central  Pacific  railroad,  and  providing  fur- 
ther that  "  after  the  road  is  completed  "  five 
per  cent,  of  tiie  net  earnings  of  the  road 
should  be  applied  annually  to  the  payment 
of  the  bonds  and  interest,  the  road  was 
completed,  for  the  purpose  of  such  pay- 
ment, when  so  reported  by  the  president  of 
the  company  and  accepted  by  the  president 
of  the  United  States  for  the  purpose  of 
issuing  the  bonds,  tiiough  the  acceptance 
was  provisional  and  security  was  required 
that  all  deficiencies  should  be  supplied. 
United  States  v.  Central  Pac.  R.  Co. ,  99  U. 
S,  449.— Following  Union  Pac.  R.  Co.  v. 
United  States,  99  U.  S.  402. 

3.  Power  of  eouj^ress  to  amend 
charter.— The  act  of  congress  of  1864, 
conferring  additional  powers  on  the  Central 
Pacific  railroad,  and  changing  the  condi- 
tions on  which  subsidy  bonds  were  to  be 
issued  to  it,  reserved  to  congress  the  right 
to  amend  its  charter.  Central  Pac.  R.  Co. 
V.  Gallatin,  99  (J.  S.  700. 

To  the  extent  of  the  privileges,  immuni- 
ties, rights,  and  powers  granted  the  Cen- 
tral Pacific  railroad  by  the  United  States, 
congress  retains  the  right  of  amendment, 
and  in  this  way  may  regulate  its  affairs,  so 
far  as  not  inconsistent  with  the  original 
state  charter.  And  this  applies  also  to  the 
Western  Pacific  company,  organized  under 
the  laws  of  California  to  construct,  by  as- 
signment from  the  Central  Pacific,  the  road 
between  San  Jose  and  Sacramento.  Central 
Pac.  R.  Co.  V.  Gallatin,  99  U.  S.  700. — Fol- 
lowed IN  Greenwood  v.  Union  Freight  R. 
Co.,  105  U.  S.  13.  Quoted  in  People  v. 
O'Brien,  36  Am.  &  Eng.  R.  Cas.  78,  111  N. 
Y.  I,  18  N.  E.  Rep.  692,  19  N.  y.  S.  R.  173. 

4.  Validity  and  operation  of  amen- 
datory act  of  May  7,  1878.— The  act  of 
congress  of  May  7,  1878,  amending  the  act 
of  July  I,  1862,  entitled  "An  act  to  aid  in 
the  construction  of  a  railroad  and  telegraph 
line  from  the  Missouri  river  to  the  Pacific 
ocean,"  and  establishing  a  sinking  fund  to 
which  should  be  paid  the  money  due  the 
United  States  on  its  indemnity  bonds  to 
the  road  and  the  compensation  for  govern- 
ment service  to  be  retaineii,  is  within  tlie 
power  of  congress,  and  not  in  conflict  with 
the  original  state  charters  granted  the  sev- 
eral divisions  of  said  road.  Central  Pac.  R. 
Co.  V.  Gallatin,  99  (/.  S.  700. — Quoted  in 
Buffalo  E.  S.  R.  Co.  z/.  Buffalo  St.  R.  Co., 
Ill  N.  Y,  132,  19  N.  E.  Rep.  63,  19  N.  Y.  S. 
R.  574. 
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Moneys  expended  by  the  Central  Pacific 
railroad  in  betterments,  whereby  the  road 
is  increased  in  value,  are  not  "current 
expenses,"  to  be  deducted  from  gross 
earnings  in  determining  the  net  amount 
upon  which  a  percentage  shall  be  paid  to 
the  United  States,  under  the  requirements 
of  the  act  of  congress  of  May  7,  1878, 
United  States  v.  Central  Pac.  R.  Co.,  138  U. 
S.  84,  1 1  Sup.  Ct.  Rep.  285. 

;>.  Transfer  of  franchises  and  privi- 
leges fr<>in  Union  Paciflc.  —  All  the 
rights,  privileges,  and  franchises,  including 
government  land  grants  and  subsidy  bonds 
of  the  Un  ion  Pacific  railroad,  were,  by  the  act 
of  congress  of  1862, conferred  on  the  Central 
Pacific  railroad,  except  its  corporate  exist- 
ence, which  it  already  possessed  under  the 
laws  of  California;  and  that  state,  by  impli- 
cation, assented  to  what  was  done  by  con- 
gress. Central  Pac,  R.  Co.  v.  Gallatin,  99 
U.  S.  700. 

«.  Powers  under  statutes  of  Cali- 
fornia.—Under  the  Cal.  act  i86i,p.  608, 
allowing  the  company  "generally  to  possess 
all  the  powers  and  privileges  for  the  pur- 
pose of  carrying  on  the  business  of  the  cor- 
poration that  private  individuals  and  nat- 
ural persons  now  enjoy,"  the  corporation 
has  power,  upon  a  sufficient  consideration, 
to  guarantee  the  payment  of  the  bonds  of 
another  railroad  company.  (McKinstry,  J., 
dissenting.)  Lorn  v.  California  Pac.  R.  Co., 
52  Cal.  53,  21  Am.  Ry.  Rep.  199.— Applied 
IN  Tod  V.  Kentucky  Union  Land  Co.,  57  Fed. 
Rep.  47. 


GERTAINTT. 

In  complaint  for  injury  to  passenger,  see 
Cakriage  of  Passengers,  543. 

killing  stock,  see  Animals,  Injuries 

TO,  ;J82. 

—  contacts   sought  to  be  specifically  per- 

formed, see  Specific  Performance,  3. 
What  essential  to  validity  of  contract,  see 
Contracts,  40. 

—  necessary  in  denials  in  answer,  see  Plead- 

ing, 5«. 

—  requisite  in  bill  of  particulars,  see  Bills  of 

Particulars,  4. 

contracts  for  right  of  way,  see  Emi- 
nent Domain,  200,  201. 

description   of    premises  conveyed, 

see  Deeds,  15,  16. 

description    of   land    condemned  in 

judgment,  see  Eminent  Domain,  840. 


CERTIFICATES. 

Of  clerk  of  election,  see  Municipal  and  Local 
Aid,  132. 

—  consolidation,  see  Consolidation,  17. 

—  division  of  opinions,  see  Federal  Courts, 

22. 

—  engineer,  as  to  work  done,  see  Construc- 

tion OF  Railways,  6J),  OO. 

—  incorporation,  see  Incorporation,  lO. 

—  indebtedness,  priority  of,  over  mortgages, 

see  Mortgages,  00. 

—  receivers,  see  Receivers,  VII. 

—  stock,  cancellation  of,  see  Equity,  11. 
transfers  of,  see  Stock,  V. 

—  trial  judge,  use  of,  on  appeal,  see  Appeal, 

etc.,  138. 
Official,  weight  of,  as  evidence,  see  Evidence, 

2G5. 
To  be    filed    by   foreign    corporations,   see 

Foreign  Corporations,  14. 


CERTIFICATES  OF   INDEBTEDNESS. 

1.  Power  to  is.sue.— A  railroad  com- 
pany, chartered  with  power  to  build  its  road 
and  to  issue  bonds  to  pay  therefor,  has 
implied  power  to  issue  to  contractors,  in 
payment  for  work  done,  negotiable  certifi- 
cates of  indebtedness,  payable  in  money  or 
bonds;  and  on  such  certificates  made  paya- 
ble on  demand,  a  demand  without  days  of 
grace  is  sufficient.  Pitsey  v.  Nnv  Jersey  IV. 
L.  R.  Co.,\\  Abb.  Pr.  N.  S.  {N.  Y.)  434. 

2.  Validity  and  effect.— All  of  several 
issues  of  certificates  in  settlement  of  divi- 
dends on  preferred  stock  were  authorized 
by  nearly,  if  not  entirely,  unanimous  votes 
of  the  corporation,  followed  by  votes  of  the 
directors.  They  were  issued  from  time  to 
time  from  1872  to  1875,  inclusive.  The 
company  never  denied,  but  always  recog- 
nized, their  validity  by  its  corporate  action, 
the  repeated  votes  of  its  stockholders  and 
directors,  the  representations  of  its  officers, 
authorized  to  issue  them,  and  by  the  issuing 
of  new  bonds,  even  after  the  bringing  of 
tl.is  suit,  to  take  up  the  certificates.  Held, 
that  it  was  a  ratification,  and  that  the  de- 
fendant was  estopped  from  denying  their 
validity.  Chaffee  v.  Rutland  R.  Co.,  16  Am. 
&*  Enjr.  R.  Cas.  408,  55  Vt.  no. 

The  last  two  issues  of  certificates  did  not 
contain  the  convertibility  clause,  but  tiiey 
had  always  been  converted  into  bonds  the 
same  as  the  earlier  numbers ;  and  the  presi- 
dent of  the  defendant—the  officer  who  had 
chargeof  converting  them— told  theplaintiff, 
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before  he  purchased,  that  they  were  con- 
vertible into  bonds,  and  showed  him  the 
stockholders'  vote  to  that  effect.  Held,  that 
they  should  be  treated  the  same  as  the  other 
certificates.  Chaffee  v.  Rutland  R.  Co.,  i6 
Am.  6-  Efig.  A".  Cas.  408,  55  Vt.  1 10. 

Tlie  company  cannot  now  deny  the  con- 
sideration in  the  certificates,  having  always 
treated  them  as  though  given  in  surrender 
of  a  dividend  actually  earned  and  warranted, 
and  issued  in  settlement  ol  dividends.  Chaf- 
fee V.  Rutland  R.  Co.,  1 '-  "-»  Eng.  R.  Cas. 
40S,  55  Vt.  110. 

3.  Actions  on.— ^'  '  ■  /ail road  is- 
sues to  its  employes  certificates  (5f  in  jebted- 
ness,  and  is  afterward  rarnishedon  account 
of  such  indebtedness,  it  wili  MOt  bi  ■  ,'  'e  if 
the  payees  of  the  certificates  nave  son'  the 
same  before  the  service  of  garnishee  pro- 
cess, notwithstanding  such  certificates  are 
not  negotiable  in  law.  Cairo  <S^  Si.  L.  R, 
Co.  V.  Killenberg,  82  ///.  295. 

Certificates  in  settlement  of  dividends  on 
preferred  stock  ran  to  the  holder,  went  on 
the  market,  were  purchased  by  the  plaintiff, 
and  the  defendant  had  always  treated  him 
as  though  an  original  holder,  and  the  cer- 
tificates as  running  to  bearer.  Held,  that 
the  plaintiff  could  sustain  the  action  in  his 
own  name,  and  that  it  was  not  a  question  of 
negotiability,  but  how  the  defendant  had 
treated  the  certificates,  etc.  Chaffee  v.  Rut- 
land R.  Co.,  16  Am.  &^  Eng.  R.  Cas.  408,  55 
Vt.  no. 

4.  Taxation  of. — Certificates  issued  by 
a  railway  company,  not  for  circulation,  but 
as  evidence  of  indebtedness  to  its  employes, 
are  not  within  the  meaning  of  the  act  of 
congress  of  Feb.  8,  1875,  and  are  not  sub- 
ject to  the  tax  imposed  thereby,  notwith- 
standing the  fact  that  the  employes  to  whom 
they  were  issued  may  have  used  them  to 
discharge  their  debts  to  others.  Philadel- 
phia &*  R.  R.  Co.  V.  Pollock,  17  Phila.  {Pa.) 
537- 


CERTIFIED  COPIES. 

Of  public  records,  as  evidence,  see  Evidence, 
227. 


CEBTIORARI. 

In  proceedings  to  lay  out  streets  over  rail- 
roads, see  Crossing  OF  Streets  AND  High- 
ways, 73,  115. 

—  United  States  supreme  court,  see  Federal 
Courts,  21. 


Review  of  justices'  decisions  on,  see  Justice 
of  the  Peace,  21. 

To  review  condemnation  proceedings,  see 
Eminent  Domain,  058-{)01. 

municipal  aid  proceedings,  see  Munici- 
pal and  Local  Aid,  XIV. 

proceedings   to  obtain   right   to  cross 

another  road,  see  Crossing  of  Railroads, 
37. 

1.  When  the  writ  will  lie,  g:ener- 

ally.— Excessive  damages  is  good  ground 
for  granting  a  certiorari  to  bring  up  pro- 
ceedings of  commissioners  in  assessing  dam- 
ages against  a  railroad  company.  Ex  parte 
Nenu  fersey  R.  Co.,  \(i  N.J.  L.  393. 

There  is  a  remedy  at  law  by  certiorari 
for  the  landowner,  not  only  against  essen- 
tial irregularities  in  the  proceedings  of  cor- 
porations under  the  general  railroad  law 
affecting  their  right  to  condemn,  but  also 
against  an  unwarranted  invasion  of  his 
rights  where  the  proceedings  are  otherwise 
valid,  as  where  the  attempt  is  made  to  take 
more  land  than  the  company  is  authorized 
to  take ;  and  the  constitutionality  of  the  law 
itself  may  be  inquired  into  on  certiorari. 
Central  R.  Co.  v.  Pennsylvania  R.  Co.,  31  A\ 
J.  Eg.  475;  reversed  on  another  point  in  32 

N.  J.  Eg.  7 IS- 

An  abutter,  owning  to  the  middle  of  a 
street,  can  use  the  writ  of  certiorari  to  test 
the  validity  of  an  ordinance  which  purports 
to  confer  the  power  to  place  posts  upon  his 
land  lying  in  the  street.  State  {Green, 
pros.)  V.  Trenton,  54  A\  J.  L.  92,  23  Atl.  Rep. 
28r. 

An  abutting  owner  can  maintain  a  cer- 
tiorari X.o  review  an  ordinance  changing  the 
grade  of  a  street  in  front  of  his  property- 
and  if  the  change  of  grade  is  justified  only 
as  part  of  an  entire  scheme  he  may  question 
the  legality  of  the  scheme.  Read  x.  Camden, 
54  N.J.  L.  347,  24  Atl.  Rep.  549;  reversing 
53  N.J.  L.  322. 

Where  a  jury  summoned  under  8  &  9 
Vict.  c.  18,  §  68,  has  taken  into  considera- 
tion, in  awarding  the  landowner's  compen- 
sation, a  claim  as  to  which  the  jury  had  no 
jurisdiction,  certiorari  lies,  although  such 
excess  of  jurisdiction  does  not  appear  upon 
the  face  of  the  proceedings;  and  such  ex- 
cess of  jurisdiction  may  be  shown  by  affi- 
davits. Penny  v.  South  Eastern  R.  Co.,  7  El. 
<S>'  Bl.  660,  3  fur.  N.  S.  957,  26  L.  J.  Q.  B. 
225. 

2.  and  when  not.— A  writ  of  cer- 
tiorari removing  condemnation  proceedings 
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to  the  supreme  court  will  not  be  retained  by 
the  court  where  the  questions  raised  are 
such  as  can  be  raised  by  certiorari  or  appeal 
after  the  inquest  of  damages,  and  the  reten- 
tion of  the  writ  is  likely  to  do  injury  by  de- 
laying the  proceedings.  Detroit  W.  T.  &* 
J.  R.  Co.  V.  Backus,  14  Am.  &*  Eng.  R.  Cas. 
404.  48  Mic/i.  582,  12  A^.  IV.  Rep.  861.  R,i/- 
timore  &•  H.  de  G.  Turnpike  Co.  v.  Northern 
C.  R.  Co.,  15  Mil.  193.— Followed  in  Cum- 
berland &  P.  R.  Co.  V.  Pennsylvania  R.  Co., 
10  Am.  &  Eng.  R.  Cas.  357,  57  Md.  267. 

Questions,  which  do  not  go  to  the  juris- 
diction of  the  court,  to  entertain  railroad 
condemnation  proceedings,  and  which  can 
as  well  be  raised  on  appeal,  should  not  be 
brought  up  by  certiorari.  Grand  Rapids, 
L.  &^  D.  R.  Co.  V.  Weiden,  69  Mich.  572, 
14  West.  Rep.  59,  37  A'.  \V.  Rep.  872. 

An  order  of  court  appointing  commis- 
sioners in  a  condemnation  proceeding  is 
merely  interlocutory,  from  which  no  appeal 
or  writ  of  error  will  lie,  and  is  not  a  suffi- 
cient basis  upon  which  to  issue  a  writ  of 
certiorari.  State  ex  rel.  v.  Edwards,  104  Mo. 
125,  16  5.  W.Rcp.  117. 

A  party  is  not  entitled  to  havear^r//i;rar/ 
on  account  of  any  matter  of  which  he 
might  have  availed  himself  at  the  trial. 
Therefore  a  railroad  company  when  sued 
before  a  justice  for  lost  goods  cannot  bring 
the  case  up  on  certiorari,  on  an  allegation 
that  the  goods  have  been  delivered,  with- 
out showing  why  such  fact  was  not  proven 
as  a  defense  at  the  trial  before  the  justice. 
Houston  Qt'  T.  C.  R.  Co.  v.  Simon,  2  Tex. 
App.  {Civ.  Cas.)  80. 

a.  Issuing:  to  county  commission- 
ers.— Certiorari  will  not  be  granted  to 
quash  the  proceedings  of  county  commis- 
sioners in  determining  the  amount  of  com- 
pensation to  be  paid  by  a  street-railway 
company  for  extending  their  track  over  a 
bridge  the  title  to  which  has  become  vested 
in  the  commonwealth  by  the  expiration  of 
the  franchise  of  the  corporation  which 
built  it,  because  at  the  hearing  they  cited 
towns  interested  in  the  subject  to  appear 
before  them,  and  also  listened  to  sugges- 
tions from  private  persons  ;  especially  if  no 
objection  thereto  was  made  at  the  time  of 
the  hearing.  Salem  &*  S.  D.  R.  Co.  v. 
Essex  County  Com'rs,  9  Allen  {Mass.)  563. 

4.  Issuing  to  county  court.— The  ac- 
tion «)f  a  county  court  in  subscribing  to 
railroad  stock  and  issuing  bonds  therefor 
is  discretionary  and  not  judicial,  and  there- 


fore not  the  subject  of  review  by  certiorari 
from  the  Missouri  appellate  court.  In  re 
Saline  County,  45  Mo.  52. 

5.  Issuing  to  circuit  court. — A  writ 
of  certiorari  will  not  lie  to  review  the  find- 
ing of  damages  in  eminent  domain  proceed- 
ings before  a  circuit  judge,  where  there  is 
no  question  involved  except  a  charge  that 
the  judge  was  a  stockholder  in  the  company, 
and  did  not  allow  damages  enough.  Doo- 
little  V.  Galena  iS--  C.   U.  R.  Co.,  \\Ill.  381. 

U.  Issuing  to  justices  of  the  peace. 
— Where  a  case  was  twice  tried  by  a  jury  in 
a  justice's  court,  who  returned  the  same 
verdict  both  times,  and  the  verdict  was 
fully  sustained  by  the  evidence,  it  was  error 
for  the  court  to  set  the  second  verdict  aside 
on  certiorari.  Turner  v.  Rome  St.  R.  Co., 
81  Ga.  336,  6  S.  E.  Rep.  690.— Following 
Windsor  v.  Cruise,  79  Ga.  635. 

Inasmuch  as  the  liability  of  a  corpora- 
tion for  ccoT.iitting  a  trespass  depends 
upon  the  orders  and  directions  of  the  com- 
pany to  commit  or  not  the  act  complained 
of,  a  certiorari  is  not  a  proper  remedy  to 
review  the  judgment  of  a  justice  of  the 
peace,  in  a  case  of  trespass.  Chicago  &^  R. 
I.  R.  Co.  v.  Fell,  22  ///.  333. 

Where  judgment  has  been  entered  by  a 
justice  against  a  defendant  who  was  in  de- 
fault, but  who,  within  twenty  days,  entered 
bail  for  an  appeal  which  he  neglected  to 
bring  into  court,  certiorari  ^'\\\  not  avail  to 
set  aside  an  execution  subsequently  issued, 
ev^n  though  the  service  of  the  summons 
be  shown  by  the  record  to  have  been  de- 
fective. Taking  the  appeal  amounts  to  a 
recognition  that  the  case  was  regularly  be- 
fore the  justice,  and  is  a  waiver  of  the  de- 
fect which  otherwise  would  have  been 
fatal.  Jones  v.  Delaware  &•  H.  Canal  Co.., 
10  Phila.  {Pa.)  570. 

Where  judgments  against  a  railroad  com- 
pany obtained  before  a  justice  of  the  peace 
are  each  below  $20,  and  therefore  below 
the  amount  giving  the  county  court  juris- 
diction on  appeal,  it  is  not  competent  for  a 
company  to  take  up  several  suits  by  one 
certiorari  and  move  to  consolidate  the 
judgments  so  as  to  give  the  court  jurisdic- 
tion. Galveston.  H.  &^  S.  A.  R.  Co.  v. 
Ware,  2  Tex.  App.  {Civ.  Cas.)  312. 

Eight  several  suits  were  instituted  against 
a  railroad  company  before  a  justice  of  the 
peace,  and  separate  judgments  enter<.d. 
The  company  moved  them  all  to  the  county 
court  by  one  certiorari,  giving  but  one  bond. 
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//e/tf,  that  a  certiorari  bciiijj;  but  another 
mode  of  appeal,  dilltrciit  suits  could  not  be 
removed  under  the  one  writ  and  one  bond. 
Galveston,  H.  &*  S,  A.  R,  Co.  v.  H'are;  2 
Tex.  App.  {Civ.  Cas.)  312. 

Certiorari  will  lie  only  when  the  petition 
shows  a  meritorious  cause  of  action  or  de- 
fense, which  could  not  have  been  availed  of 
below.  Where  the  reason  given  for  not 
urging  the  defense  below  ■  ,  that  appellant 
had  no  information  of  the  nature  of  ap- 
pellee's claim  save  such  as  could  be  ob- 
tained from  an  inspection  of  plaintifl's 
account  filed  in  the  justice  court,  and  from 
tliat  appellant  was  justified  in  believing 
that  the  claim  was  based  upon  the  refusal 
of  appellant  to  allow  plaintiff  to  ride  on  its 
road  by  virtue  of  a  ticket  purchased  in  San 
Antonio  ;  and,  knowing  that  appellant  had 
no  claim  agent  in  San  Antonio  for  sale  of 
tickets,  appellant  had  no  reason  to  suspect 
that  appellee  upon  the  trial  would  swear,  as 
he  did,  that  he  purchased  the  ticket  de- 
scribed in  his  account  from  an  agent  of  the 
appellant,  and  said  testimony  was  a  surprise 
to  appellant — held,  not  a  good  excuse,  and 
that  the  certiorari  was  properly  dismissed. 
Gulf,  C.  &^  S.  F.  R.  Co.  v.  Coleman,  2  Tex. 
Civ.  App.  548,  21  S.   IV.  Rep.  936. 

7.  Jurisdiction  of  federal  court 
to  issue. — The  U.  S.  circuit  court  has  no 
jurisdiction  of  a  certiorari  to  a  state  court 
for  the  removal  of  proceedings  by  the  state 
against  a  railroad  company  under  the 
Illinois  act  of  May  2,  1873.  Illinois  v.  C/ii- 
cago  &^  A.  R.  Co.,  6  Biss.  {U.  S.)  107. 

8.  Application  for  the  writ.— A  writ 
of  certiorari  in  cases  involving  interference 
with  important  works  ought  not  to  be  al- 
lowed unless  applied  for  as  soon  as  practi- 
cable; and  if  granted  after  the  expiration  of 
the  twenty  days  allowed  for  an  appeal  in 
proceedings  to  condemn  land,  will  not  be 
sustained  unless  the  delay  in  suing  it  out  is 
satisfactorily  explained.  Dunlap  v.  Toledo, 
A.  A.  &*  G.  T.  R.  Co.,  i,6Mich.  190,  9  A'.  W. 
Rep.  249.     ■ 

An  affidavit  for  a  writ  of  certiorari  under 
N.  Y.  Laws  1880,  ch.  269,  to  review  an  as- 
sessment, may  be  made  by  the  superinten- 
dent of  the  relator,  where  the  company  has 
no  "director  or  general  officer  residing  in 
the  county."  People  ex  ret.  v.  Cheetham,  45 
Hun  (N.  Y.)  6, 9  N.  V.  S.  R.  580.  20  A66.  N. 
Cas.  44. 

The  failure  of  relators— railroad  corpora- 
tions— to  furnish  a  written  statement  to  the 


assessors  of  a  town,  as  required  by  i  N.  Y. 
Rev.  St.  414,  §  2,  on  application  for  the 
writ  of  certiorari  under  the  provisions  of 
Laws  1880,  ch.  269,  to  review  an  assessment, 
did  not  deprive  relators  of  the  right  to  re- 
view the  determination  of  the  assessors,  but 
subjected  them  only  to  the  penalty  imposed 
by  statute.  People  ex  rel.  v.  Cheetham,  45 
Hiui  (N.  r.)  6,  9  A'.  }'.  S.  R.  580,  20  Abb. 
N.  Cas.  44.  People  ex  rel.  v.  Pitman,  9  A'.  Y. 
S.  R.  469,  45  Hun  588. 

O.  Who  are  the  proper  relators. — 
A  town  is  not  the  proper  relator  for  the  re- 
view of  proceedings  to  bond  it  in  aid  of  a 
railroad.  The  party  entitled  to  a  certiorari 
must  have  an  interest  in  the  proceedings 
that  are  intended  to  be  reviewed  by  it. 
People  v.  Morgan,  65  Barb.  (N.   K)  473. 

A  petition  was  brought  by  residents  of  a 
town,  who  were  legal  voters  and  owners  of 
real  estate  therein,  for  a  writ  of  certiorari 
to  quash  the  proceedings  of  the  board  of 
railroad  commissioners  approving  the  pro- 
posed relocation  of  two  stations  on  the  line 
of  a  railroad  and  their  union  in  one  station. 
Held,  that  the  petition  must  be  dismissed, 
because  none  of  the  petitioners  were  parties 
to  the  original  proceedings  before  the  board, 
and  none  of  them  showed  such  a  state  of 
facts  as  would  entitle  them  to  a  private  rem- 
edy if  the  action  of  the  board  was  unauthor- 
ized or  illegal.  Cunningham  v.  Railroad 
Com'rs,  1 58  Mass.  104,  32  A'.  E.  Rep.  959. 

10.  Return  to  the  writ. — A  proceed- 
ing to  appropriate  the  right  of  way  to  a 
railroad  company  over  lands  alleged  to  be- 
long to  an  unknown  non-resident,  which 
was  regular  upon  its  face,  would  not  be  set 
aside  or  interfered  with  upon  the  mere  al- 
legations of  the  petition  in  the  certiorari 
proceeding,  that  the  owner  was  known,  not 
notified,  etc.,  when  such  allegations  were 
not  supported  by  the  return  to  the  writ,  nor 
by  any  proof  contained  in  the  record. 
Everett  v.  Cedar  Rapids  &•  M.  R.  Co.,  28 
lo^va  417. 

If  the  return  shows  affirmatively  that, 
upon  the  facts  found  by  assessors  in  a  pro- 
ceeding for  bonding  a  town,  the  determina- 
tion was  correct,  that  is  sufficient.  It  is  not 
necessary  for  the  assessors  to  state  the  num- 
ber of  taxpayers  whose  consents  were  ad- 
judged to  be  valid,  and  how  many  were 
rejected  as  invalid.  That  dirjil,  if  admis- 
sible, can  only  be  obtained  by  a  further 
return.  People  v.  Morgan,  65  Barb.  {N,  Y.) 
473. 
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As  N.  Y.  Laws  i88o,  ch.  269,  providing  for 
the  review  of  assessments  by  certiorari  were 
passed  before  and  remained  in  force  after 
Code  Civ.  Pro.  §  2132,  regulating  the  time 
within  which  a  writ  of  certiorari  must  be 
made  returnable,  took  eflect,  its  provisions 
were,  by  virtue  of  the  express  provisions  of 
§i5  2132,  2147  of  said  Code,  in  no  way  varied 
or  affected  by  the  adoption  of  said  Code. 
People  ex  rel.  v.  Lo%v,  40  Hun  (N,  V.) 
176. 

1 1.  Wlint  qucHtioiis  arc  raised  for 
review. — Certiorari  is  a  common-law  writ, 
and  can  bring  up  for  review  only  such  facts 
as  appear  on  the  face  of  the  record.  Hence, 
where  this  writ  is  invoked  against  proceed- 
ings by  the  state  board  of  equalization  for 
the  assessment  of  railroad  property,  inas- 
much as  the  evidence  below  touching  its 
value  is  not  required  to  be  preserved  in  the 
record,  it  cannot  be  examined,  nor  the  ap- 
praisement of  the  board,  based  thereon,  dis- 
turbed by  the  supreme  court.  Hannibal  &» 
St./.  A'.  Co.  V.  State  Board  oj  Equalization, 
()\Mo.  294.— Followed  in  Housez/.  Clinton 
County  Court,  67  Mo.  522. 

Upon  certiorariio  condemnation  proceed- 
ings, the  point  that  the  statute  is  unconsti- 
tutional in  authorizing  the  taking  of  land 
before  compensation,  is  prematurely  raised. 
Grand  Rapids,  L.  <S^  D.  R.  Co.  v.  Weiden, 
69  Mich.  572,  14  West.  Rep.  59,  37  N.  W. 
Rep.  872. 

On  certiorari  Xo  the  supreme  court,  in  a 
proceeding  to  assess  damages  for  land  taken 
by  a  railroad,  the  court  cannot  look  into 
the  facts  of  the  case.  Pennsylvania  R.  Co. 
v.  Bruner,  55  Pa.  St.  318. —Following 
Reitenbaugh  7'.  Chester  Valley  R.  Co.,  21 
Ha.  St.  100;  Ohio  &  P.  R.  Co.  v.  Bradford, 
19  Pa.  St.  363. 

12.  ICemaudiiig  case  for  rehearing. 
— Under  the  Georgia  Code,  §  4067,  relating 
to  the  hearing  of  a  certiorari,  the  superior 
court  has  the  right  to  remand  for  a  rehear- 
ing in  the  justice's  court,  where  the  case  in- 
volves both  law  and  facts,  though  there  is 
no  dispute  as  to  the  facts.  So  held,  in  an  ac- 
tion for  killing  a  cow  by  a  railroad  train. 
Rome  R.  Co.  v.  Ransom,  78  Ga.  705,  3  S.  E. 
Rep.  626. 

A  suit  against  a  railroad  company  for 
damages  to  personalty  must,  if  error  be 
found  on  certiorari,  be  remanded  for  a  new 
trial.  Mitchell  v.  Western  &>  A.  R.  Co.,  66 
Ga.  242. 


2  D.  P.  D.— 39. 


CESTUI  aUE  TRUST. 
Rights,  generally,  see  Trusts  and  Tkustkks. 
When  entitled  to  land  damages,  see  Eminent 
D0.MAIN,  441. 


GHALLENQES. 
To  jurors,  in  condemnation  proceedings,  see 

Eminknt  Domain,  ^41-544. 
on  trial,  generally,  sec  Trial,  IV. 


CHAMPERTY  ;  MAINTENANCE. 
As  ground  of  abatement,  see  Ahatemknt,  3. 
What  constitutes,  see  also  Attorneys,  13, 
14. 

1.  What  contracts  are  chainpcr- 
toiLS."* — An  agreement  by  an  attorney  with 
one  who  has  a  claim  against  a  railroad  com- 
pany for  damages  resulting  from  negligence 
to  prosecute  a  suit  therefor  in  the  client's 
name,  and  to  pay  all  expenses  for  a  certain 
share  of  what  might  be  recovered,  is  cham- 
pertous,  and  the  company,  after  the  recovery 
of  a  judgment  against  them  and  pending  an 
appeal,  having  settled  the  suit  with  the 
client  without  the  knowledge  of  the  at- 
torney, and  with  knowledge  of  his  interest, 
is  fully  released  from  all  claim  on  his  part, 
and  the  court  will  afford  him  no  relief. 
(Brewer,  J.,  dissenting.)  Atchison,  T.  &* 
S.  F.  R.  Co.  V.  Johnson,  1 1  Am.  &^  Eng.  R. 
Cas.  I,  29  A'?«.  218. 

2.  Wliat  contracts  are  not  chani- 
pertoiis. — An  assignment  of  a  claim  for 
negligent  injury,  with  an  agreement  to  pay 
a  part  of  the  amount  recovered  to  the  as- 
signor, is  lot  champertous.  Vimont  v. 
Chicago  &•  N.  W.  R.  Co.,  i^  Am.  &>  Eng. 
R.  Cas.  176,  igAm.&^Eng.  R.  Cas.  215,64 
/o^aa  513,  21  A';  W.  Rep.  9.— Followed  in 
Hawley  v.  Chicago,  B.  &  Q.  R.  Co.,  71  Iowa 
717,  29  N.  W.  Rep.  787. 

The  formation  of  an  association  to  secure 
a  reasonable  compensation  for  the  unlawful 
killing  or  damatiing  of  stock  belonging  to 
the  members,  and  in  case  of  refusal  by  the 
company  to  pay  the  same  to  appeal  to  the 
courts  and  jointly  to  pay  all  expenses  of 
the  litigation,  including  the  fees  of  attorneys, 
is  not  champertous  under  Tenn.  Code,  P 
2450.  MoMc  &>  O.  R.  Co.  V.  Etheridge,  16 
Lea  (Tenn.)  398. 

*  Law  of  champerty,  see  note,  1 1  Am.  & 
Eno.  R.  Cas.  ii. 

Illegal  contracts  with  attorneys,  see  note,  15 
Am.  &  Eng.  R.  Cas.  382. 
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610    CHAMPERTY;   MAINTENANCE,  3, 4.— CHANGE   BILLS,  1,2. 

3.  Clninipcrty  as  a  defence.— Where road  seeking^  municipal  aid,  see  Mu- 

an  attorney  suing  as  "administrator,"  to  re-  nicii'ai.  and  Local  Aid,  205. 

cover  f(jr  a  death  by  wrongful  act,  under  —place  of  trial  of  condemnation  proceed- 

Mill.  &  V.  Code  Tenn.,  g§  3130,  3134,  makes  '"B".  "ec  Eminknt  Domain.  n4«. 

a  champertous  agreement  with  the  benefi-  "  ?'■"  °^  ^°^^'  reassessment  of  damages  on, 

ciaries,  it  may  be  pleaded  as  a  defense  to  "^  Eminknt  Domain,  472. 

the  suit  under  sections  2445  2458,  investing  "  "'"^''y  ^^  statute,  as  ground  of  abate- 

courts  of  law  with  equity  powers   for  the  ""*•  "^e  A„ArKMKN.MO. 

,    ,.  .  j'  .       .,  — route,  sep  Location  OK  Route,  17-24. 

purpose  of  discovering  and  preventing  the  .     ^  .  „ 

*^„  '  ,      ,  „  ..  charter  provisions  as  to,  see  Charters, 

olTense    of    champerty.     liyrtic  v.    Kansas  ^.^ 

City,  Ft.  S.  &^  M.  R.  Co.,  55  Ftd.  Rep.  44. effect  of  on  donation  to  railroad,  see 

Whilst  a  champertous  agreement  between  Municipal  and  Local  Aid,  2«4. 

a  piaiiitifl  and  his  attorney  for  the  prosecu- liability  of  carrier,  sec  Carriage 

tion  of  a  certain  suit  is  against  public  policy  ok  Merchandisk,  1«5. 

and  void,  it  does  not  afTcct  the  right  of  the municipal  subscription,  see  Mu- 

plaintiff  to  prosecute  his  action  against  the  nicipal  and  Local  Aid,  151,  21!>. 

defendant  in  the  suit,  for  the  prosecution  of prior   mortgage,    see    Mort- 

which    the    champertous     agreement    was  oaces,  45. 

made.    Pennsylvania   Co.  v.   Lombardo,  49  —    —  "«"  application    for    assessment    of 

Ohio  St.   I,  29  N.  E.  Rep.  573.— Quoting  damages    after,    see   Eminent    Domain, 

Hilton  V.  Woods,  L.  R.  4  Eq.  Cas.  432.    Re-  ^^^' 

viewing  KeyTA  Vattier,  i  Ohio  132;  Weakly  —  "«•  '^*'«"  *  "taking"  of  land,  see  Emi- 

V.  Hall,  13  Ohio  167  :  Stewart  v.  Welch.  41  ^^^'^'  °°"^.'^  ^V'    -.  ^ 

r^,  •    c.    ,0^  an  additional  servitude,  see  Eminent 

0111031.453.  ••<»•»    -i/t/i 

4.  Maiiitciiance.*-It  is  not   mainte-  Domain.  1«.I,  1«4. 

,  ...  — venue,  see  Trial,  I L 

nance  for  a  person  to  purchase  shares  in  a 

railway  company  for  the  purpose  of  insti- 

tuting  a  suit  to  restrain  the  carrying  out  of  CHANGE  BILLS. 
an  agreement  alleged  to  be  illegal.  Hare  v.  i.  General  nature,  and  effect.— 
London  &*  N.  IV.  R.  Co.,  7  Jiir.  N.  S.  1145.  The  ordinary  dray  ticket  used  in  commer- 
Johns.  .22.  cial  cities  as  a  mode  of  keeping  accounts  of 
drayage  between  the  mercliant  and  dray- 
man is  not  a  change  bill,  in  the  sense  of  the 
laws  of  this  state  forbidding  the  issuance 
and  circulation  of  change  bills.  State  v. 
Fhk,  3  Sneed  {Tenn.)  695. 

Change  bills  emitted  on  a  pledge  of  a 
state  railroad,  its  fixtures,  property,  and 
revenues  for  their  redemption,  and  not  ex- 
clusively on  the  faith  of  the  state,  are  not 
bills  of  credit,  within  the  meaning  of  the 
constitution  of  the  United  States.  Western 
&•  A.  R.  Co.  V.  Taylor,  (t Heisk.(Tenn.)  40S. 
2.  Enl'oreeiiient  <>1'  imynieiit. — The 
emission  of  change  bills  being  lawful  in 
Georgia,  their  payment  may  be  enforced  in 
Tennessee.  Western  &•  A.  R.  Co.  v.  Tay- 
lor, 6  Heisk.  ( Tenn.)  408. 

The  holder  of  change  bills,  redeemable  in 
current  bank-notes,  has  the  right  to  recover 
the  value  of  current  bank-bills  in  circulation 
at  the  place  of  presentation,  at  the  time  of 
presentation  and  protest,  or  at  the  beginning 
of  suit,  at  his  option,  and  is  not  restricted 
to  the  value  of  the  bills  of  Georgia  banks  at 
such  time  and  place.  Western  &*  A.  R. 
Co.  V.  Taylor,  6  Heisk.  ( Tenn)  408. 


CHANGE. 

In  grade  of  street,  damages  to  abutting 
owner  for,  see  Crossing  of  Streets  and 
Highways,  1  lO. 

—  location    of  farm    crossings,    see    Farm 

Crossings,  10. 

—  periods  of  limitation,  by  statutes,  see  Lim- 

itations OK  Actions,  lO. 
Of  citizenship  or  domicile,  see  Citizenship. 

ETC.,  5. 

—  destination  of  goods,  evidence  of,  see  Car- 

riage OF  Merchandise,  754. 

—  gauge,  see  Construction  of  Railways.  7. 

—  grade    of   city   street,    see   Streets  and 

Highways,  III. 

streets,  ordinances  for,  see  Municipal 

Corporations,  17. 

—  location  of  highway  at  point  of  crossing, 

see  Crossing  of  Streets  and  Highways. 
27. 

—  motive  power  by  consent  of  city,  see  Elec- 

tric Railways.  8. 

—  name  of  railroad,  see  Name  of  Railroad,  1. 

*  As  to  the  law  of  maintenance,  see  note,   11 
Am.  &  Eng.  R.  Cas.  ii. 


W' 


CHARACTER— CHARGES. 


61L 


CHARACTER. 
Of  action  against  elevated  railway  company, 
see  Elkvatkd  Railways,  (t2. 

—  deceased,  evidence  as  to,  st-e  Death,  etc., 

270. 
to  show  due  care,  see  Death  by  Wrong- 
ful Act,  2;I0. 

—  injured  person,  evidence  of,  see  Evidence, 

5:s. 

—  plaintiff,  as  affecting  measure  of  damages, 

see  Carriac.r  ok  Passknckrs,  <W{0. 
Things  dangerous  in,  as  nuisances,  see  Nui- 
sance, 8. 


CHARGE  OF  COURT. 

See  IssTRUcrioNS. 


CHARGES. 

Against  income,  while  road  is  in  hands  of 

trustees,  see  Mortcaoes,  14/>. 
Amount  of,  and  lien  therefor,  see  also  Express 

Comi'ANIEs,  I»*>. 
Averment  as  to  payment  of,  see  Carriage  ok 

Mkrchandi.sk,  727. 
Canal  tolls,  sec  Canals,  O,  7. 
Carrier's  lien  for,  on  baggage,  see  Baggage, 

«l-«4. 
Collection  of,  when  does  not  imply  contract 

for  through  carriage,  see  Carriage  uf 

Merchandise,  008. 
Condition  as  to  payment  of,  by  consignee, 

before  delivery,  see  Bills  of  Lading,  JI8. 
Contract  to  pay,  by  agent  of  shipper,  in  ex- 
cess of  his  authority,  see  Carriage  of 

Merchandise,  38(K 
Costs  in  suits  for  overcharges,  see  Costs, 

lO. 
Deduction  of,  from  recovery  against  carrier, 

see  Carriage  ok  Merchandise,  702. 
Distress  for  collection  for,  see  Distress,  2. 
Extra,  must  be  reasonable,  see  Tickets  and 

Fares,  127. 

—  fares    en    chair-cars,    see  Sleeping    and 

1'alace  Car  Companies,  8. 

Filing  and  publishing  schedules  of,  see  Inter- 
STATE  Commerce,  131-141. 

Fixing  rates  in  bill  of  lading,  see  Bills  of 
Lading,  88. 

For  demurrage,  see  Carriage  of  Merchan- 
dise, 244,  377,  422. 

—  detention  and  disinfection  of  immigrants, 

see  Quarantine,  3. 

—  fares,  recovery  of  excessive,  see  Tickets 

and  Fares,  141. 

—  inspecting  wheat  and  flour  brought  into 

state,  see  Interstate  Commerce,  227, 
228. 

—  salvage,  lien  for,  see  Carriage   of  Mer- 

chandise, 370. 


—  storage,  see  Carriage  of  Merchandise, 

372;    Elevators,  5;   Warehousemen, 
O,  7. 

—  telegraphing,  power  of  commissioners  to 

fix,  see  Railway  Commissioners,  11. 

Guaranteeing  rates,  see  Bills  of  Lading, 
8». 

Holding  goods  for,  see  Carriage  of  Mer- 
chandise, 05!K 

Implied  promise  to  pay,  see  Carriage  of 
Merchandise,  381. 

Just  and  reasonable,  under  interstate  com- 
merce law,  see  Iniersi'ate  Commerce, 
.30-*"»2. 

Liability  of  final  to  preceding  carrier  for, 
see  Cakkiage  ok  Merchandise,  050. 

Lien  for,  see  Carriage  ok  Merchandise, 
375-31M). 

in  cases  of  stoppage  in  transitu,  see 

Carriage  ok  Merchandise,  408. 

—  of  last  carrier  for,  see  Carriage  ok  Mer- 

chandise, 050. 
Limiting    liability    where    lower    rate    is 

charged,  see  Bills  ok  Lading,  71. 
Local  and   through    rates,    see    Interstate 

Commerce,  00-71. 
Mortgages  of  tolls  and  income,  see  Mort- 

ga(;es,  20-34. 
Of  turnpike  companies,  see  Turnpikes,  etc., 

5. 
On  ferries,  see  Ferries,  8. 

—  interstate  freights,  power  of  commission- 

ers to  regulate,  see  Railway  Commission- 
ers, 38,  30. 

—  toll  bridges,  see  Bridges,  etc.,  94,  98- 

lOO. 

Payment  of,  as  affecting  right  to  sue  for 
damages,  see  Carriage  ok  Merchandise, 
120. 

Penalties  for  overcharf^es,  see  Penalties,  O. 

Power  of  agents  to  Sx,  see  Agency,  tili, 

interstate  commerce  commission  over, 

see  Interstate  Commerce,  lO. 

railway  commissioners  to  fix,  see  Rail- 
way Commissioners,  7-17. 

Prepayment  of,  necessary  to  maintenance  of 
action  against  carrier,  see  Carriage  ok 
Merchandise,  42,  290,  716. 

Reduction  of,  as  consideration  for  limitation 
of  liability,  see  Carriage  of  Live  Stock, 
79. 

Refunding  excessive,  see  Interstate  Com- 
merce, 171. 

Relative  charges  for  long  and  short  hauls, 
see  Interstate  Commerce,  109-130. 

Respective  liens  of  connecting  carriers  for, 
see  Carriage  of  Merchandise,  £>52. 

Right  of  transfer  company  to,  see  Carriage 
ok  Merchandise,  058. 

Rights  and  liabilities  of  second  carrier  as  to, 
see  Carriage  of  Merchandise,  039. 
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Rule  of  carrier  requiring  prepayment  of,  see 

Carriacik  ok  Mkkciiandisf.,  42U. 
State  lawa  regulating,  see  Commekck,  ff. 
What  proper  at  common  law,  see  Intf.rstatb 

CoMMKKCE,  iiO. 

in  action  for  accounting,  see  Account- 
ing, 3, 
When  pas*  by  deeds  of  trust,  see  Dkeds  of 
Trust,  O. 
See    also     Discrimination;    Ovekcharges; 
Tickets  AND  Fares,  110-14U;  Tramways, 
5. 

I.  OBNEBALLT 6l2 

II.  LEGISLATIVE  BEQULATION 6l  2 

1.  Z^    Charters    or    General 

Laws 6l2 

2.  By  Commissioners 620 

III.  JUST  AND  BEA80KABLE  CHABQES.  622 

IV.  EXCESSIVE      CHABOES  ;        OVEB- 

CHABOES 624 

1.  What  are  Deemed  Such. . .  624 

2.  freight  in  Parcels  or  in 

Bulk 625 

3.  long  and  Short  Hauls 627 

4.  Kates  on  Freights  of  Dif- 

ferent Classes 627 

5.  Remedy  of  Party  Paying..  628 
V.  LOCAL  AND  THBOUOH  BATES 638 

VI.  SPECIAL  SEBVICES 640 

VII.  POSTING  AND  PUBLISHING  BATES.  643 
VIII.  BEMEDIES  FOB  COLLECTING 643 

1.  Carrier's  Lien 643 

2.  When  and  from   Whom 

Carrier  Entitled  to  De- 
mand Charges 644 

3.  Right  of  Last  or  Inter- 

mediate Carrier  to  De- 
mand Charges 647 

4.  Pleadings    in    Actions   to 

Recover 648 

5.  Defenses  to  Such  Actions. .  648 
IX.  UNDEB  ENGLISH  BAILWAT  AND 

CANAL  TBAFFIC  ACTS 649 

1.  Reasonable  Facilities; 

Overcharges 649 

2.  Under  Preference  or  Ad- 

vantage    651 

3.  Through  Rates 654 

4.  Rate  Books  ;  Toll  Boards.  662 

5.  Special  Services 666 

6.  Procedure 671 

a.  \n  General 67 1 

b.  Enforcing  Orders   of 

Commission 672 

7.  What    are   Included    in 

Tolls,  Rates,  and  Du- 
ties   672 


I.  OENEBALLT. 

1.  Implied  cuiitrnct  to  pny  clinrgc 

— Where  common  carriers  rcceivu  goods 
the  ordinary  course  of  their  business  to  he 
carried  from  one  place  to  another,  in  ilic 
absence  of  any  special  contract  the  law  im- 
plies that  they  are  to  be  paid  the  usual 
and  customary  compensation.  A'ewstadt  v. 
Adams,  5  Dut-r  (N.  Y.)  43. 

In  regard  to  the  payment  of  freight,  and 
the  implication  of  a  promise,  intermediate 
consignees  stand  in  the  same  attitude,  as 
respects  the  carrier  of  the  goods,  as  the 
ultimate  consignees  and  owners  assume. 
CanfcldM.  Northern  R.  Co.,  18  Barl>.  (A\  V.) 
586. 

2.  KxprosH    ooutrnot  with   man  11- 
iJU'turert — Where    a     carrier    agrees    to 
transport  articles  at  as  low  a  rate  as  a  roar* 
upon  which  plaintiff's  manufactory  is  si* 
ated,  if  plainiifT  will  remove  the  nianuf 
tory  to  its  line  of  road,  it  is  liable  in  d.n.. 
ages  upon  its  failure  to  perform  its  agree- 
ment, plaintiff  having  removed  the  factory. 
Louisville,  N.  A,  &•  C.  R.  Co.  v.  P'lanagan, 
22  Am.  &•  Fng.  R.  Cas.   532,   113 /«r/.  488, 
12  If^est.  Rep.  190,  14  A'.  E.  Rep.  370.— AD- 
HERED TO  IN  Cleveland.  C,  C.  &  I.  R.  Co. 
v.  Closser,  126  Ind.  348. 

3.  Carrier  caiiiiot  alienate  itH  tolls. 
— A  railway  company  cannot  alienate  the 
tolls  to  arise  from  any  portion  of  its  line. 
Such  an  agreement  is  ultra  vires  and  con- 
trary to  public  policy.  ShrcMshury  &*  B. 
R.  Co.  v.  London  6^  N.  W.  R.  Co..  4  De  G., 
M.  &'  G.  115,  i7/«r.  845,  22  L.f.  Ch.  682. 

II.  LEGISLATIVE   BEOULATION. 

I.  By  Charters  or  General  Laws. 

4.  How  far  a  eliarter  in  a  contract, 
as  to  right  to  fix  charges.— The  state 
may  limit  the  amount  of  charges  for  fares 
and  freights,  unless  restrained  by  some 
contract  in  the  charter,  even  though  the 
company's  income  may  have  been  pledged 
as  security  for  the  payment  of  obligations 
incurred  upon  the  faith  of  the  charter. 
Chicago,  B.  <S-  Q.  R.  Co.  v.  Iowa,  94  U.  S. 
155,  16  Am.  Ry.  Rep.  169.— Following 
Munn  V.  Illinois,  94  U.  S.  113.— Com- 
mented ON  IN  Hardy  v.  Atchison,  T.  &  S.  F. 
R.  Co.,  18  Am.  &  Eng.  R.  Cas.  432,  32  Kan. 
698.  Distinguished  in  Illinois  C.  R.  Co. 
V,  Stone,  18  Am.  &  Eng.  R.  Cas.  416,  ao 
Fed.  Rep.  468,  Explained  in  Carton  v. 
Illinois  C.  R.  Co..  6  Am.  &  Eng.  R.  Cas.  305. 
59  Iowa  148;  Ruggles  v.  People,  91  III.  256. 
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Followed  in  Stune  v.  Farmers'  L.  &  T. 
Co.,  23  Am.  &  Eng.  R.  Gas,  577,  116  U.  S. 
307;  IVik  %'.  Chicago  tSt  N.  W.  R.  Co.,  94  U. 
S.  164;  People  V.  Wabash,  St.  L.  iSt  P.  R. 
Co.,  7  Am.  &  Kng.  R.  Cas,  628,  104  III.  476; 
Dow  7A  Heidchiian,  34  Am.  tSc  Fmi^,  R.  Cas. 
322,  1^5  U.  S.  680;  Winona  &  St.  P.  R.  Co. 
V.  niukc,  94  U.  S.  180.  Nor  Fcm.lowi  .)  in 
Thomas  7'.  Wabash,  St.  L.  &  P.  R,  C(j.,  40 
Fed.  Rep.  126,  7  L.  R.  A.  145.  Quoted  kv 
Wisconsin  C.  R.  Co.  v,  Taylor  County,  1  Am. 
iS:  En^'.  R.  Cas.  532,  52  Wis.  37 ;  Storrs  v. 
Pensacola  &  A.  R.  Co.,  29  Fla.  617.  Rk- 
viKWKD  IN  Wabash,  St.  L.  &  P.  R.  Co.?/. 
Illinois,  118  U.  S.  557. — licekman  v.  Sara- 
/t{i,ra  &^  S.  A'.  Co.,  3  /'a/j,n'  {A\  I'.)  45.— 
yuoTK.D  IN  HIake  v.  Winona  &  St.  P.  R. 
Co.,  19  Minn.  418  (Gil.  362). 

A  state  may  limit  railroad  charges  within 
the  state  unless  it  has  surrendered  that 
right  by  some  positive  charter  contract, 
and  unless  the  act  of  regulation  comes 
within  the  laws  of  the  United  States  regu- 
lating interstate  commerce.  S/oiie  v.  /''<»/- 
mcrs'  L.  Gf  T.  Co.,  23  Am.  &*  Eng.  K.  Cas. 
577.  "6  C/.  S.  307.  6  Sup.  Ct.  Ri-p.  334,  38S, 
H91.— Following  Baltimore  &  O.  R.  Co. 
V.  Maryland,  21  Wall.  (U.  S.)  456;  Chicago, 
B.  &  y.  R.  Co.  V.  Iowa,  94  U.  S.  155  ;  Peik 
V.  Chicago  &  N.  W.  R.  Co.,  94  U.  S.  164; 
Winona  &  St.  P.  R.  Co.  v.  Blake,  94  U.  S. 
180;  Ruggles  V,  Illinois,  108  U.  S.  531. — 
Ai'i'LiED  IN  Mercantile  Trust  Co.  v.  Texas 
&  P.  R.  Co.,  50  Am.  &  Eng.  R.  Cas.  559,  51 
Fed.  Rep.  529.  Followed  in  Chicago,  St. 
P.,  M.  &  O.  R.  Co.  V.  Becker,  35  Fed.  Rep. 
883. — Georgia  R.  6-  D.  Co.  v.  Smith,  35  Am. 
&^  Eng.  a:  Cas.  511,  128  {/.  S.  174.  9  Sup. 
Ct,  Kep.  47.— Following  Stone  v.  Far- 
mers' L.  &  T.  Co.,  116  U.  S.  307;  Dow  V. 
Fieidelman,  125  U.  S.  680.— Distinguished 
IN  Richmond  «&  D.  R.  Co.  v.  Trammel,  53 
Fed.  Rep.  196.  Quoted  in  Storrs  v.  Pen- 
sacola &  A.  R.  Co.,  29  Fla.  617. 

A  charter  provision  that  "the  board  of 
directors  shall  have  power  to  establish  such 
rates  of  toll  for  the  conveyance  of  persons 
or  property  upon  the  same  as  they  shall 
from  time  to  time  by  their  by-laws  deter- 
mine, and  to  levy  and  collect  the  same  for 
the  use  of  the  said  company,"  when  taken 
in  connection  with  a  proviso  that  all  by- 
laws, rules,  and  regulations  of  the  company 
"  shall  not  be  repugnant  to  the  constitution 
and  laws  of  the  United  States  or  of  this 
state,"  will  not  amount  to  an  undertaking 
on  the  part  of  the  state  which  will  prevent 


it  from  fixing  by  statute  a  maxinmm  of 
such  rates  of  toll.  Ruggles  v.  Illinois,  1 1 
Am.  &*  Eng.  R.  Cus.  49, 108  I/.  S.  526,  2  Sup. 
Ct.  Rep.  832.— Followed  in  Stone?'.  Far- 
mers' L,  &  T.  Co.,  23  Am.  &  Eng.  R.  Cas. 
577,  116  U.  S,  307;  Illinois  C.  R.  Co.  v. 
Illinois,  108  U.  S.  541. 

The  right  to  fix  and  regulate  the  rates  to 
be  charged  for  the  transportation  of  per- 
sons and  property  is  not  incidental  to  the 
police  power  of  the  state,  and  an  act  mak- 
ing it  lawful  for  a  railroad  company  \.o  fix 
and  regulate  its  own  charges  is  a  contract 
whose  obligation  the  legislature  cannot  im- 
pair by  regulation  of  such  rates.  Illinois  C. 
R.  Co.  V.  Stone,  18  ylm.  (3-»  Eng.  R.  Cas.  416, 
20  /•;■(/.  Rep.  468.  Stone  v.  Vasoo  &>  M.  V, 
R.  Co.,  21  Am.  &>  Eng.  R.  Cas.  6,  62  Miss. 
607,  52  Am.  Rep.  193.— Distinguished  in 
Mobile  and  O.  R.  Co.  v.  Sessions,  28  Fed. 
Rep.  S92. 

A  grant  to  a  railroad  company,  in  general 
terms,  of  authority  to  fix  its  rates  of  com- 
pensation is  not  a  renunciation  of  legisla- 
tive power  to  secure  reasonable  rates.  Every 
presumption  is  against  such  renunciation. 
But  where  it  is  clear  that  the  legislature 
intended  to  partially  renounce  such  control 
by  conferring  upon  the  company  the  right 
to  fix  its  rates  within  limits,  the  fixing  of 
such  limits  in  the  charter  is  a  specification 
of  what  will  be  a  reasonable  exercise  of  the 
authority  conferred,  and  is  to  that  extent  a 
renunciation  of  the  state's  control.  Stone  v. 
Yazoo  (5-  M.  V.  R.  Co.,  21  Am.  i^  Eng.  R. 
Cas.  6,  62  Miss.  607,  52  Am.  Rep.  193. 

A  railway  corporation  formed  under  the 
general  incorporation  act  of  Oregon  has  a 
vested  right  to  collect  and  receive  a  reason- 
able compensation  for  the  transportation  of 
persons  and  property  over  its  road  which 
the  legislature  cannot  impair  or  destroy. 
Ex  parte  Koehler,  21  Am.  Cr*  Eng.  R.  Cas. 
52,  23  Eed.  Rep.  529.— Following  Wells  z/. 
Oregon  R.  &  N.  Co.,  8  Sawy.  (U.  S.)  614,  15 
Fed.  Rep.  561. 

Under  the  present  constitution  of  Arkan- 
sas (art.  12,  §§  6-1 1)  the  general  assembly 
may  alter  or  repeal  any  general  law  regulat- 
ing the  rates  of  charges  for  the  carriage  of 
passengers  without  impairing  the  obligation 
of  any  contract;  in  such  manner,  however, 
that  no  injustice  shaH  be  done  to  the  cor- 
porators. St.  Louis  »Sf  ..'».  F.  R.  Co.  v.  Gill, 
47  Am.  &*  Eng.  R.  Cas.  462,  54  Ark.  loi,  15 
S.  JV.  Rep.  18. 

Conceding  that  the  charters  of  railroads 
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are  contracts,  the  constitutional  power  of 
the  legishiture  to  prohibit  unjust  discrimi- 
nation in  freiglits  still  exists,  and  rests  in 
tlie  right  of  tlie  legislature  to  prescribe  the 
methods  by  which  to  enforce  a  common- 
law  duty  that  such  companies  voluntarily 
assume  when  they  exercise  the  functiuus  of 
a  common  carrier.  Such  legislation  is  in 
no  respect  a  violation  of  their  cliarters. 
Chicago  &*  A.  Ji.  Co.  v.  People  ex  rel.,67  III. 
11,2  Am.  Ry.  Rep.  242. 

The  legislature  may  at  all  times  regulate 
the  exercise  of  a  railroad  franchise  by  gen- 
eral laws  passed  for  the  peace,  good  order, 
health,  comfort,  and  welfare  of  society ;  but 
it  cannot,  under  the  color  of  such  laws,  <Je- 
stroy  or  impair  the  franchise  or  any  right 
or  power  essential  to  its  beneficial  exercise. 
And  the  power  granted  to  a  railroad  com- 
pany to  adjust  its  tariff  of  charges  is  one 
essential  to  the  enjoyment  of  its  franchise. 
But  On  ..he  other  hand,  regardless  of  legis- 
lation, the  company  will  be  responsible  for 
its  breach  of  duty  as  a  common  carrier 
in  charging  exorbitant  freights  or  making 
unjust  discriminations.  Sloan  v.  Pacific  R. 
Co.,  61  Mo.  24. 

The  provision  in  the  twelfth  section  of 
the  general  railroad  act  of  Ohio,  of  Febru- 
ary II,  1848  (S.  &  C.  273),  that  no  reduction 
shall  be  made  in  the  rates  of  fare  and 
charges  for  freight  allowed  to  companies 
organized  under  said  act,  unless  where 
their  net  profit  for  the  previous  ten  years 
amounts  to  ten  per  cent,  on  their  capital,  is 
in  the  nature  of  a  contract  and  binding  on 
the  state;  and  railroad  companies  organized 
under  said  act,  before  the  adoption  of  the 
constitution  of  1851,  and  who  have  not  re- 
linquished their  right  to  be  governed  by 
said  act,  and  had  not  realized  a  net  profit  of 
ten  per  cent,  on  their  capital  for  the  ten 
years  next  preceding  the  passage  of  the  act 
of  March  30,  1875  (72  Ohio  L.  142),  are  not 
hound  by  provisions  of  the  latter  act  reduc- 
ing their  rates  of  fare  or  freight  below  those 
allowed  by  section  12  of  said  act  of  1848.  Iron 
R.  Co.  V.  Lawrence  Furnace  Co.  ,29  Ohio  Sf. 208. 

5.  Effect  of  certain  charter  restric- 
tions.— The  restrictions  as  to  rates  con- 
tained in  the  sixteenth  section  of  the  char- 
ter of  the  Camden  and  A.  R.  &  T.  Co.  ex- 
tends to  tlie  whole  route  from  Philadelphia 
to  New  York,  as  well  upon  the  water  as 
upon  the  railroad.  Camden  &•  A.  R.  &•  T. 
Co.  V,  Briggs,  22  N.J.  L.  623;  affirming  21 
N.J.  L.  406. 


The  charter  of  a  railroad  company  pro- 
vided "  that  the  toll  on  any  species  of  prop- 
erty shall  not  exceed  an  average  of  four 
cents  per  ton  per  mile,  nor  upon  each  pas- 
senger an  average  of  two  cents  per  mile." 
Held,  that  the  company  might  charge  for 
transportation  in  addition  to  the  toll.  The 
word  "  toll "  meant  a  sum  paid  by  indi- 
viduals for  the  right  of  passage  or  trans- 
portation over  the  road  in  their  own  cars. 
Boyle  v.  Philadelphia  &*  R.  R.  Co.,  54  Pa, 
St.  310. — Quoted  in  Commonwealth  v. 
New  York,  P.  &  O.  R.  Co.,  48  Am.  &  Eng. 
R.  Cas.  633,  145  Pa.  St.  200,  22  Atl.  Rep.  806. 

A  railroad  charter  provided  that  the 
maximum  charges  for  toll  and  transporta- 
tion shall  not  exceed  four  cents  per  ton  per 
mile  for  freight.  A  subsequent  act 
amended  the  proviso  so  as  to  read  "  average 
charges  for  toll  and  transportation."  Held, 
that  the  company  might  impose  more  than 
four  cents  per  mile  on  some  charges,  so  that 
by  making  others  less  the  general  average 
should  not  exceed  four  cents.  Hersh  v. 
Northern  C.  R.  Co.,  74  Pa.  St.  181,  6  Afu. 
Ry.  Rep.  531.— Approved  in  Ragan  v. 
Aiken,  9  Am.  &  Eng.  R.  Cas.  201,  9  Lea 
(Tenn.)  609. 

The  charges  against  plaintiff,  averaged  by 
the  whole  amount  of  business  of  the  com- 
pany, were  less  than  4  per  cent.;  by  that  done 
for  him  alone  they  were  more  than  5  per 
cent.  Held,  that  the  former  was  the  proper 
estimate  and  that  the  charges  were  not  ex- 
cessive. Hersh  v.  Northern  C.  R.  Co.,  74 
Pa.  5/.  181,  6  Am.  Ry.  Rep.  531. 

A  charter  prescribed  a  maximum  rate  for 
the  transportation  of  heavy  articles  by  the 
hundred  pounds,  and  of  articles  of  measure- 
ment by  the  cubic  foot,  without  further 
definition  in  the  act  itself.  Held,  that 
whether  cotton  in  bales  should  be  charged 
as  a  heavy  article  or  as  an  article  of  meas- 
urement depended  upon  the  meaning  of 
those  terms  as  used  in  the  charter,  to  be 
ascertained  by  proof  of  the  custom  i)revail- 
ing  at  the  time  of  the  passage  of  the  act. 
Bonham  v.  Charlotte,  C.  ^^  A.  R.  Co.,  3  Am. 
&■'  Eng.  R.  Cas.  302,  1 3  So.  Car.  267. 

O.  Power  of  state  to  re^^iilate 
charges  hy  statutes.*— The  legislature 
Hiay  prescribe  rates  of  transportation  and  the 
same  will   be   presumed  to  be   reasonable 

*  Power  of  legislature  to  control  railroads  in 
fixing  rates  and  fares,  see  notes,  35  Am.  &  Eng. 
R.  Cas.  518;  49  Id.  7;  3  L,  R.  A.  661. 
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until  the  contrary  is  shown ;  but  the  judi- 
ci.iry  are  the  final  judges  of  what  is  reason- 
able or  what  "  impairs  "  the  vested  right  of 
the  corporation  to  a  reasonable  compensa- 
tion for  its  services.  Ex  parte  Koehler,  21 
Am.  &*  Eng.  li.  Cas.  52,  23  Eeii.  Rep.  529. 

A  state  has  the  power  to  regulate  railroad 
charges  for  transit  of  persons  and  property 
within  the  state,  and  the  fact  that  the  exer- 
cise of  such  power  might  affect  the  value  of 
the  railroad's  property  and  franchises  can- 
not touch  the  question  of  the  power.  Piek 
V.  Chicago  <3-  N.  W.  R.  Co.,  6  Biss.  {[/.  S.) 

177- 

The  powers  of  government  are  not  lost  by 
non-user.  Thus,  the  fact  that  a  state 
legislature  does  not  exercise  a  reserved 
power  of  regulating  the  tolls  charged  by  a 
railroad  company,  for  twenty  years  after 
granting  the  charter,  does  not  impair  the 
power.  Chicago,  B.  &•  Q.  R.  Co.  v.  Iowa,  94 
U.  S.  15s,  16  Am.  Ry.  Rep.  169. 

The  new  constitution  of  Illinois,  art.  11,  § 
1 5, which  provides  that  "the  general  assem- 
bly shall  pass  laws  to  correct  abuses  and 
prevent  unjust  discrimination  and  extortion 
in  the  rates  of  freight  and  passenger  tariffs 
on  the  different  roads,"  is  a  recognition  of 
the  fact  that  there  may  be  discriminations 
which  are  notunjust;  and  by  implication  it 
restrains  the  power  of  the  legislature  to  a 
prohibition  of  those  which  are  unjust.  Chi- 
cago &*  A.  R.  Co.  v.  People  ex  rcL,  ^T  III.  1 1, 
2  Am.  Ry.  Rep.  242. 

Railroad  companies  are  common  carriers 
engaged  in  a  public  employment  affecting 
the  public  interest,  and  are  subject  to  legis- 
lative control  as  to  their  rates  of  fare  and 
freight  just  as  any  natural  person,  who  is  a 
common  carrier,  is  subject  to  legislative 
control.  Laurel  Fork  &*  S.  H.  R.  Co.  v. 
West  Virginia  Transp.  Co.,  25  W.  Va.  324. 

The  right  to  regulate  and  fix  at  their 
pleasure  the  charges  of  railroad  companies 
for  transportation  of  freight  and  passengers 
is  one  of  the  powers  of  the  state  inherent  in 
every  sovereignty,  to  be  exercised  by  the 
legislature  from  time  to  lime  at  its  pleasure  ; 
and  therefore  one  legislature  cannot  by  a 
charter  granted  to  a  railroad  company, 
though  it  be  for  valuable  consideration, 
confer  on  a  railroad  company  a  right  to 
charge  certain  fixed  rates  for  the  transporta- 
tion of  freight  and  passengers,  and  stipulate 
that  this  rate  of  charge  shall  not  be  changed 
by  future  legislatures.  If  that  be  done,  it 
will  not  be  regarded  as  a  contract,  but  in 


legal  effect  as  nothing  more  than  a  license 
to  enjoy  this  privilege  conferred  on  the  cor- 
poration for  a  time,  subject  to  future  legisla- 
tive or  constitutional  control.  Laurel  Fork 
&'  S.  H.  R.  Co.  v.  West  Virginia  Transp. 
Co.,  25  W.  Va.  324. 

7.  Itiiles  of  cousti'iictiou  of  such 
statutes. — Statutes  authorizing  railway 
companies  to  levy  charges  upon  the  public 
must,  in  case  of  ambiguity,  be  construed 
favorably  for  the  public.  Stockton  &^  D.  R. 
Co.  V.  Barrett,  11  C.  &*  F.  598,  8  Scott  N. 
R.  641,7  M.  &*  G.  870,  Barrett  V.  Stockton 
&•  D.  R.  Co.,  2  M.  6-  G.  134,  2  Scott  N.  R. 
337,  II  C.&'F.  590. 

A  consolidated  railway  company  canrot 
complain  of  the  injustice  of  an  act  regulat- 
ing railway  passenger  tolls  because  of  its 
effect  upon  one  of  its  constitutent  roads. 
The  operation  of  the  act  mast  be  judged  by 
its  effects  on  the  net  earnings  of  the  entire 
road.  St.  Louis  &*  S.  F.  A\  Co.  v.  Gill,  47 
Am.  &^  Ettg.  R.  Cas.  462,  54  Ark.  loi,  15  5. 
W.  Rep.  18. 

An  act  classifying  railroads  according  to 
their  length  and  providing  a  schedule  of 
passenger  tolls  for  each  class  must  be 
judged, as  to  its  effect  upon  any  given  class, 
by  its  effect  upon  railroads  of  that  class 
operated  under  usual  or  ordinary  condi- 
tions. St.  Louis  &•  S.  F.  R.  Co.  v.  Gill,  47 
Am.  &•  Eng.  R.  Cas.  462,  54  Ark.  loi,  15  S. 
W.  Rip.  1 8. 

The  provision  of  the  act  of  1848,  that  the 
reduction  of  the  rates  shall  not  be  such  "  as 
to  reduce  the  future  probable  profits  below 
said  per  centuni,"  does  not  make  it  a  condi- 
tion to  the  validity  of  the  reduction  that 
the  future  profits  shall  in  fact  equal  that 
sum.  While  that  provision  enjoins  upon 
the  legislative  body  the  duty  of  exercising 
its  deliberate  judgment  upon  the  facts  be- 
fore it  in  regard  to  the  probable  future 
profits,  it  will  be  presuricd  that  in  the  en- 
actment of  legislation  on  the  subject  that 
body  has  properly  and  in  good  faith  per- 
formed the  duty  and  regulated  the  rates 
accordingly.  Iron  R.  Co.  v.  Lawrence  Fur- 
nace Co.,  54  Am.  (S^  Eng.  R.  Cas.  475,  49 
Ohio  St.  102,  30  N.  E.  Rip.  616. 

8.  Constitutionality  of  statutes.*— 
So  much  of  Ala.  act  of  1873,  P-  62,  entitled 
"  An  act  regulating  the  charges  of  transpor- 


*  Freight  charpes:  constitutionality  of  statutes 
regulating,  see  notes,  ai  Am.  &  Eng.  R.  Cas. 
50;  19  Id.  486. 
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tation  of  freight  upon  railroads,"  as  relates 
to  the  transportation  of  passengers  is  un- 
constitutional, not  being  mentioned  in  the 
title.  Evans  v.  Memphis  &*  C.  K,  Co.,  56 
A/a.  246,  18  Am.  Ry.  Rep.  350. 

Under  the  act  incorporating  the  C.  C.  R. 
R.  Co.,  the  legislature  may  prescribe  rates 
for  the  carriage  of  freight  and  passengers 
by  said  company,  without  violating  consti- 
tutional provisions.  In  re  Senate  Bill  No. 
69,  15  Colo.  601,  26  Pac.  Rep.  157. 

An  act  of  the  legislature  which  forbids 
any  discriminations  whatever,  whether  just 
or  unjust,  in  charges  for  transporting  the 
same  class  of  freight  over  equal  distances, 
even  though  i  loving  in  opposite  directions, 
and  does  not  permit  the  companies  to  show 
that  the  discrimination  is  not  unjust,  is  in 
violation  of  the  spirit  of  the  constitutional 
provisions  for  the  protection  of  life,  liberty, 
and  property,  and  which  guarantees  the 
right  of  trial  by  jury,  and  which  gives  the 
right  in  all  criminal  prosecutions  to  appear 
and  defend  in  person  and  by  counsel.  Chi- 
cago &*  A.  R.  Co.  v.  People  ex  rel.,  67  ///.  1 1, 
2  Am.  Ry.  Rep.  242. 

An  act  of  the  legislature  making  any 
discrimination  in  charges  for  freight  a  penal 
offense,  and  providing  for  a  forfeiture  of 
franchises  for  any  wilful  violation  of  the 
act,  without  any  other  penalty  for  the  first 
offense,  is  in  violation  of  the  constitutional 
provision  which  requires  all  penalties  to 
be  prop  )rtioned  to  the  nature  of  the  of- 
fense, and  also  of  111.  Const,  art.  11,  §  15, 
under  which  a  law  is  framed  which  only 
authorizes  the  penalty  to  extend  to  for- 
feiture of  franchises  and  property,  "  when 
necessary  for  that   purpose."     Chicago  &" 

A.  R.  Co.  V.  People  ex  rel.,  67  ///.  11,  2  Am. 
Ry.  Rep.  242. 

111.  act  of  April  15,  1871,  entitled  "an  act 
to  establish  a  reasonable  maximum  rate  of 
charges  for  the  transportation  of  passengers 
on  railroads  in  this  state,"  is  constitutional, 
and  does  not  impair  a  charter  previously 
given  to  a  railroad  company  where  its  di- 
rectors were  given  the  power  to  fix  the  rates 
of  toll  and  to  alter  the  same.  Ruggles  v. 
People,  91  ///.  256, — Explaining  Chicago, 

B.  &  Q.  R.  Co.  V.  Iowa,  94  U.  S.  155. 
Quoting  Shields  v.  Ohio,  95  U.  S.  319.— 
American  Coal  Co.  v.  Consolidation  Coal  Co., 
\t  Md.  15. 

111.  act  of  May  2,  1873,  to  prevent  extor- 
tion and  unjust  discrimination  by  rai'roads, 
is  constitutional,  and  is  not  in  violation  of 


the  contract  between  the  state  and  the  rail- 
road companies,  growing  out  of  granting 
and  acce;>tiiig  ilieir  charters  containing 
power  to  establish  such  rates  of  toll  for  the 
conveyance  of  persons  and  property  as  they 
shall,  from  time  to  time,  direct  and  deter- 
mine in  the  by- laws.  Illinois  C.  R.  Co.  v. 
People,  I  Am.  Sr^  Eng.  R.  Cas.  188,  95  ///. 
313.— Reviewed  in  St.  Louis,  A.  &  T.  H. 
R.  Co.  V.  Hill,  14  111.  App.  579. 

A  law  fixing  a  maximum  rate  of  toll  for 
carriage  of  passengers  and  freight  on  all 
railroads  in  the  state  is,  as  to  a  company 
whose  charter  does  not  expressly  grant  it 
authority  to  ciiarge  any  toll  for  such  ser- 
vices, constitutional.  Blake  v.  Winona  &* 
St.  P.  R.  Co.,  19  Minn.  418  {Gil.  362).— 
Quoting  Beekman  v.  Saratoga  &  S.  R.  Co., 
3  Paige  (N.  Y.)  45.— Followed  in  State  %>. 
Winona  &  St.  P.  R.  Co.,  19  Minn.  434  (Gil. 
m).— Chicago,  M.  &*  St.  P.  /i'.  Co.  v.  AcJt- 
ley,  94  If.  S.  179,  16  Am.  Ry.  Rep.  176. — 
Following  Peik  v.  Chicago  &  N.  W.  R. 
Co.,  94  U.  S.  164. 

Miss,  statute  of  March  11,  1884,  "to  pro- 
vide for  the  regulation  of  freight  and  pas- 
senger rates  on  roads  in  the  state,"  impairs 
no  contract  between  the  state  and  the 
Mobile  and  Ohio  railroad,  contained  in  the 
charter  of  the  company  ;  nor  does  the  stat- 
ute deny  to  the  company  the  equal  protec- 
tion of  the  law,  nor  deprive  it  of  its  property 
without  due  process  of  law,  within  the 
meaning  of  the  14th  amendment  to  the 
U.  S.  constitution.  Stone  v.  Farmers'  L.&* 
T.  Co.,  23  Am.  <S-  Eng.  R.  Cas.  577.  n6  f/. 
S.  307,  6  Sup.  Ct.  Rep.  334,  388,  1191.— FOL- 
LO\VED  in  Georgia  R.  &  B.  Co.  v.  Smith, 
128  U.  S.  174- 

Said  statute  is  not  in  conflict  with  the 
state  constitution,  as  an  attempt  to  confer 
both  legislative  and  judicial  powers  on  the 
railroad  commission  created  thereby.  Stone 
V.  Farmers'  L.  &=  T.  Co.,  23  Am.  &*  Eng.  R. 
Cas.  577,  116  U.  S.  307.  6  Sup.  Ct.  Rep.  334, 
388,  1191.— FoLLOwiNc;  Stone  v.  Yazoo  & 
M.  V.  R.  Co.,  62  M  iss.  607 ;  Stone  v.  Natchez, 
J.  &  C.  R.  Co.,  62  Miss.  646.— Explained 
IN  Wellman  v.  Chicago  &  G.  T.  R.  Co..  83 
Mich.  592. 

Where  certain  rates  of  fare  and  toll  are 
fixed  by  tiie  ciiarter  a  subsequent  act,  inflict- 
ing severe  penalties  on  the  company  for  ex- 
ceeding the  charter  rates,  is  no  violation  of 
the  contract  of  the  charter,  and  is  not  un- 
constitutional as  an  ex  post  facto  law. 
Camden  6-   A.  R.  &>    T.   Co.    v.   Briggs, 
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22  N.  J.  L.  623;  affirming  21  N.  J.  L. 
406. 

W.  Va.  Acts  1872-73,  ch.  227,  establish- 
ing a  reasonable  maximum  rate  of  charges 
for  the  transportation  of  passengers  and 
freight,  is  within  the  constitutional  power  of 
the  legislature,  and  to  be  applicable  to  all 
railroads  in  the  state,  whether  their  charters 
were  granted  before  or  since  its  passage, 
and  notwithstanding  provisions  in  the  char- 
ters authorizing  the  roads  to  charge  a  fixed 
rate  declared  to  be  irreducible  by  the  legis- 
lature. Laurel  Fork  &•  S.  H.  R.  Co.  v. 
West    Virginia    Transp.    Co.,  25    W.    Va. 

324. 

9.  When  carrier  is  subject  to  regu- 
lation.— Common  carriers  exercise  a  quasi 
public  office  and  are  subject  to  legislative 
control.  Whitehead  v.  Wilmington  &^  W. 
a.  Co..  9  Am.  Sr-  Eng.  R.  Cas.  168,  87  N. 
Car.  255. 

If  a  railroad  is  made  absolutely  open  to 
every  one  who  chooses  to  ride  and  transport 
goods  upon  it,  it  is  to  be  deemed  as  con- 
structed for  a  public  purpose,  notwithstand- 
ing the  government  may  allow  a  private 
corporation  to  own  and  operate  it,  and  to 
receive  compensation  therefor,  provided  it 
is  a  road  for  which  the  government  exer- 
cises the  right  of  eminent  domain,  and  re- 
tains the  right  to  limit  or  restrict  the  com- 
pensation for  freight  and  fare.  Leavenworth 
County  Com'rs  v.  Miller,  7  Kan.  479,  i  Am. 
Ry.  Rep.  259. — QUOTING  Swan  v.  Williams, 
2  Mich.  427 ;  Miners'  Ditch  Co.  v.  Zeller- 
bach,  37  Cal.  543;  Osborn  v.  United  States 
Bank,  9  Wheat.  (U.  S.)  738;  Talbot  v. 
Hudson,  16  Gray  (Mass.)  423;  People  v. 
Salem,  20  Mich.  485 ;  Aurora  v.  West,  9  Ind. 

74. 

A  railroad  corporation  organized  under 

the  laws  of  Missouri  subsequent  to  the 
going  into  effect  of  the  present  constitution 
and  the  laws  passed  thereunder  classifying 
and  regulating  the  charges  of  railroads  for 
carriage  of  freight,  is  subject  to  the  pro- 
visions of  such  constitution  and  laws.  It 
cannot  claim  exemption  therefrom  on  the 
ground  that  it  has  purchased  the  privileges 
and  franchises  of  a  railroad  corporation 
whose  existence  antedates  that  of  the  con- 
stitution and  said  laws.  Owen  v.  St.  Louis 
&*  S.  F.  R.  Co.,  25  Am.  Or*  Eng.  R.  Cas.  371, 
83  Afo.  454. 

In  an  action  qui  tarn,  etc.,  against  the 
Erie  railway  company  for  taking  unlawful 
tolls  on  parts  of  their  lines  within  New  Jer- 


sey, the  company  may  properly  be  con- 
sidered as  a  corporation  of  the  state,  and 
amenable  as  such  to  the  provisions  of  the 
act  of  March  17th,  1870,  respecting  unlawful 
tolls.  McGregor  v.  Erie  R.  Co.,  35  JV./.  L. 
115. — Reviewed  in  Pennsylvania  R.  Co.  v. 
People,  31  Ohio  St.  537. 

Whether  or  not  a  corporation  owning  a 
railroad  in  Wisconsin  would  have  a  right  to 
take  tolls  as  an  attribute  of  ownership, 
without  any  franchises  to  do  so,  still,  where 
it  has  accepted  a  franchise  to  take  tolls,  it 
must  be  held  to  take  the  right  under  tlie 
grant  and  subject  to  the  power  of  the  legis- 
lature to  alter  the  same.  Attorney-Genera/ 
V.  Chicago  &*  N.   W.  R.  Co.,  35  Wis.  425. 

Those  provisions  of  ch.  273,  Laws  of  1874, 
which  limit  the  tolls  chargeable  by  the  Chi- 
cago and  Northwestern  railway  company  and 
the  Chicago,  Milwaukee  and  St.  Paul  railway 
company,  upon  their  lines  of  railway  within 
the  state,  are  valid,  and  are  applicable  to 
the  road  of  the  last-named  company,  ex- 
tending from  Milwaukee  to  Prairie  du 
Chien,  which  it  owns  as  successor  to  the 
property  and  franchises  of  the  "  Milwaukee 
and  Waukesha  railroad  company."  But  this 
decision  relates  only  to  cases  where  the 
transportation  is  wholly  within  this  state. 
As  to  commerce  between  states,  nothing  is 
decided.  Attorney-General  v.  Chicago  &* 
N.  W.  R.  Co.,  35  Wis.  425. 

Where  a  railway  company  is  given  abso- 
lute power  by  act  of  parliament  to  fix 
charges,  this  power  is  not  rendered  condi- 
tional by  a  subsequent  clause  requiring  all 
the  charges  made  to  be  equal.  The  condition 
only  attaches  after  the  power  has  been  ex- 
ercised. Great  Western  R.  Co.  v.  Sutton,  L. 
R.  4  H.  L.  Cas.  226,  38  L.  J.  Ex.  177,  18 
W.  R.  92. 

10.  Effect  of  statutory  restric- 
tions.—The  repeal  by  Ala.  Acts  1875,  p.  269, 
of  the  act  providing  for  state  aid  to  railroads, 
does  not  release  them  from  the  restraints  im- 
posed by  section  1 5  as  to  tolls,  etc.  The  pen- 
alties imposed  by  Acts  1S73,  p.  62,  are  not 
repealed  by  Acts  1S75,  p.  243.  Mobile  &* 
M.  R.  Co.  v.  Stiiner,  61  Ala.  559. — DISAP- 
PROVING Potomac  Coal  Co.  v.  Cumberland 
&  P.  R.  Co.,  38  Md.  226.  Quoting  Chicago 
&  A.  R.  Co.  V.  Chicago,  V.  &  W.  Coal  Co., 
79  111.  121  ,  Parker  v.  Great  Western  R. 
Co..  7  M.  &  G.  253. 

The  act  of  the  general  assembly  of  Arkan- 
sas, approved  February  27,  1885,  proliibiting 
the  collecting  of  freight  in  excess  of  that 
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specified  in  the  bill  of  lading,  was  not  in- 
tended to  give  validity  to  stipulations  in 
bills  of  lading  which  are  the  result  of  fraud 
or  mistake.  Bairdv.  St.  Louis,  I.  M.  &*  S. 
A\  Co.,  42  Am.  <S-  Etiiff.  A".  Cas.  281.  41  Ftf(f. 
Rep.  592. 

The  N.  Y.  Railroad  Act  of  1850,  ch.  140, 
fixes  no  tariff  or  freight  rate.  This  is  a 
subject  of  contract  solely.  The  agreement 
to  carry  is  a  consideration  for  the  agreement 
to  pay  the  freight.  The  liability  to  pay 
freiglit  is  the  consideration  for  the  agreement 
to  carry.  The  parties  may  fix  such  reason- 
able rates  as  they  may  agree  upon,  and  they 
may  make  such  limitations  to  the  liability 
of  the  carrier  as  they  tliink  proper.  Nehon 
V.  Hudson  River  R.  Co.,  48  N.  Y.  498,  2  Am. 
Ry.  Rep.  305.— Distinguishfo  in  Lamb  v. 
Camden  &  A.  R.  Co.,  4  Daly  (N.  Y.)  483. 
Reviewed  in  Witting  v.  St.  Louis  &  S.  F. 
R.  Co.,  28  Mo.  App.  103. 

By  the  phrase  "  its  capital,"  in  the  proviso 
of  §  12  of  the  Ohio  act  of  Feb.  n,  1848  (i 
S.  &  C.  271),  is  meant  the  capital  stock  of 
the  company;  and  railroad  companies  in- 
corporated under  that  act,  or  by  a  special 
act  which  confers  upon  the  company  the 
powers  and  makes  it  subject  to  the  restric- 
tions and  provisions  of  that  act,  whose  net 
profits  on  an  average  of  the  ten  years  next 
previous  to  the  passage  of  the  act  of  March 
30,  1875  (72  O.  L.  143),  amounted  to  a  sum 
equal  to  ten  per  centum  per  annum  upon 
the  actual  capital  stock  of  the  company,  are 
bound  by  the  provisions  of  the  last-named 
act  reducing  the  rates  which  may  be  charged 
for  the  transportation  of  persons  or  prop- 
erty upon  the  road  of  such  company.  Iron 
R.  Co.  \.  Lawrence  Furnace  Co.,  54  Am.  6>» 
Eng.  R.  Cas.  475,  49  Ohio  St.  102,  30  A'.  E. 
Rep.  616. 

An  issue  of  additional  stock,  while  the 
act  of  March  30,  1875,  was  in  force,  for 
amounts  ascertiiined  by  computing  interest 
on  the  original  subscription,  will  not  take 
the  company  out  of  the  operation  of  the 
statute,  although  for  the  year  in  which  it 
was  issued  the  net  profits  of  the  company 
were  not  equal  to  ten  percent,  of  the  aggre- 
gate amount  of  the  capital  stock  and  such 
new  issue.  Iron  R.  Co.  v.  Lawrence  Fur- 
nace Co.,  54  Am.  <S>»  Eng.  R.  Cas.  475,  49 
Ohio  St.  102,  30  N.  E.  Rep.  616. 

A  letter  from  the  agent  of  a  railroad  to 
certain  shippers  contained  the  following 
statement  of  rates :  •'  The  rate  on  iron  from 
Rising  Fawn  to  Chattanooga  shall  be,  six 


dollars  to  Chattanooga  and  five  dollars  to 
any  point  beyond  the  Nashville,  Chatta- 
nooga and  St.  Louis  railroad  per  load  of 
2268  pounds."  Held,  that  the  reasonable 
construction  of  this  contract  was  that  the 
rate  should  be  six  dollars  per  car  load  when 
sliipped  from  Rising  Fawn  only  to  Chat- 
tanooga, and  five  dollars  when  shipped  to 
any  point  beyond  Chattanooga.  The  low 
rate  did  not  apply  to  iron  shipped  at  Chat- 
tanooga. Alabama  G.  S.  R.  Co.  v.  Cureton, 
68  Ga.  824. 

The  charter  of  a  railroad  provided  that 
individuals  might  place  cars  on  the  road, 
and  on  goods  that  the  company  might 
charge  "  any  sum  not  exceeding  four  cents 
per  ton  per  mile  for  toll,  and  three  cents 
per  ton  per  mile  for  transportation."  Held, 
that  the  company  might  charge  the  aggre- 
gate of  the  two  sums,  or  seven  cents  per 
ton  per  mile.  Cumberland  Valley  R.  Co.'s 
Appeal,  62  Pa.  St.  218. 

Section  90  of  the  Railways  Clauses  Con- 
solidation Act  1845,  which  provides  that 
all  tolls  charged  by  a  railway  company  shall 
be  at  all  times  charged  equally  to  all  per- 
sons, and  after  the  same  rate,  in  respect  of 
all  goods  of  the  same  description,  passing 
only  over  the  same  portion  of  the  line  of 
railway  under  the  same  circumstances,  and 
that  no  reduction  or  advance  in  any  such 
tolls  shall  be  made  directly  or  indirectly  in 
favor  of  or  against  any  particular  company 
or  person  traveling  upon  or  using  the  rail- 
way, does  not  prevent  the  company  from 
making  a  special  charge  for  goods  carried 
over  their  railway,  in  pursuance  of  a  traffic 
agreement  with  another  company  under  sec- 
tion 87  of  the  act.  Hull,  B.  &*  IV.  R.  J.  R. 
&>  D.  Co.  V.  Yorkshire  &*  I).  C.  &*  I.  Co., 
30  Am.  <S^  Eng.  R.  Cas.  84,  i&  Q.  B.  D.  761. 

1 1.  Texas  acts  makings  an  over- 
charge pciiaL — A  statute  prescribing  a 
penalty  for  an  overcharge  on  freight  does 
not  operate  as  to  packages  weighing  less 
than  100  pounds — that  amount  being  the 
unit  of  weight  fixed  by  the  statute.  Gulf, 
C.  &•  S.  F.  R.  Co.  V.  Lamkin,  23  Am.  &* 
Eng.  R.  Cas.  652,  3  Te.v.  App.  (Civ.  Cas.) 
106.— Following  Murray  r/.  Gulf,  C.  &  S. 
F.  R.  Co.,  22  Am.  &  Eng,  R.  Cas.  464,  63 
Tex.  407. 

The  statute  providing  a  penalty  for  an 
overcharge  in  freight  is  not  repealed  by  the 
act  of  April  10,  1883.  Gulf,  C.  &*  S.  F.  R. 
Co.  v.  Lamkin,  23  Am.  &>  Eng.  R.  Cas.  652, 
3  Tex.  App.  (Civ.  Cas.)  106. 
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Tex.  Rev.  St.  arts.  4256,4257,  establish- 
ing reasonable  maximum  rates  to  be  charged 
by  railroad  companies  for  passengers  and 
freights,  do  not  apply  to  express  matter 
and  messengers.  Texas  Exp.  Co.  v.  Tfxas 
(5-  P.  Ji.  Co.,  4  Woods  ( U.  .V.)  370,  6  Fed. 
Rep.  426. 

12.  Power  of  state  to  regulate 
charsfcs  as  afrectert  by  Interstate 
coiiiiiicrcc  law. — The  provisions  of  111. 
Rev.  St.  1874,  p.  817,  §  87,  imposinga  penalty 
upon  railroad  companies  in  case  of  unjust 
discrimination  in  rates  for  the  carriage  of 
freight,  applies  to  all  railroad  companies 
within  the  state,  whether  organized  there 
or  in  some  other  state,  and  moreover  ap- 
plies to  all  cases  where  freight  is  trans- 
ported from  points  within  to  points  without 
the  state,  or  from  points  without  to  points 
within  the  state.  People  v.  Wabash,  St.  L. 
<S-  P.  R.  Co.,  7  Am.  &*  Eiig.  R.  Cas.  628, 
104  ///.  476. 

The  provisions  of  said  section  are  not  in 
conflict  with  article  1 ,  section  8  of  the  consti- 
tution of  the  United  States.  People  v. 
Wabash,  .<?/.  L  (S-  P.  R.  Co.,  7  Am.&'Eng. 
R.  Cas.  628,  104  ///.  476.— Following  Peik 
7'.  Chicago  &  N.  W.  R.  Co.,  94  U.  S.  164; 
Chicago,  B.  &  Q.  R.  Co.  v.  Iowa,  94  U.  S. 
155.  Quoting  Hall  v.  De  Cuir,  95  U.  S. 
487.— Criticised  in  Hardy  w.  Atchison,  T. 
cS:  S.  F.  R.  Co.,  18  Am.  &  Eng.  R.  Cas. 
432,  32  Kan.  698.  Followed  in  Wabash, 
St.  L.  &  P.  R.  Co.  V.  People,  105  III.  236, 
106  111.  652  ;  Wabash.  St.  L.  &  P.  R.  Co.  v. 
Illinois.  118  U.  S.  557.  Quoted  in  Provi- 
dence Coal  Co.  %>.  Providence  &  W.  R.  Co., 
26  .^m.  &  Eng.  R.  Cas.  42,  15  R.  I.  303. 

In  the  absence  of  anysiiowing  to  the  con- 
trary, a  sintjle  and  entire  contract  to  carry 
freight  for  a  gross  sum  from  a  point  in  this 
state  to  a  point  in  another  state  necessarily 
impKcs  that  such  sum  is  charged  propor- 
tionately for  the  carriage  on  every  part  of 
the  entire  distance  ;  and  charging  a  greater 
sum  by  a  railroad  company  for  freight  to  a 
point  in  another  sta^e  from  a  point  in  this 
state  is  an  unjust  discrimination,  prohibited 
by  the  statute,  where  it  is  not  shown  that 
such  inequality  in  the  charges  is  all  for  car- 
riage entirely  beyond  the  limits  of  this 
state.  Wabash,  St.  L.Q^  P.  R.  Co.  v.  Peo- 
ple, 12  Am.  (5»  Eng.  R.  Cas.  10,  \o6 111.6^2. 
Iowa  Act  of  1862,  ch.  169,  §  2,  is  not  in 
conflict  with  article  i,  section  8  of  the  con- 
stitution of  the  United  States,  on  the 
ground  that  it  infringes  on  the  right  of  con- 


gress to  regulate  commerce  between  the 
several  states.  Such  acts  are  in  the  nature 
of  police  regulations — indisputably  within 
the  legislative  power  of  the  state.  Fuller 
V.  Chicago  6--  N.  W.  R.  Co.,  31  Iowa  187,  i 
Am.  Ry.  Rep.  383. 

The  state  has  the  power,  originally,  to 
prescribe  for  a  railroad  company  created  by 
it  the  rates  of  compensation  to  be  charsjed 
by  the  company  for  carrying  passengers  and 
freights  within  its  borders  ;  and  any  exercise 
of  this  power  which  does  not  hinder  or 
burden  interstate  commerce  or  obstruct  the 
freedom  thereof  by  discriminating  against 
persons  or  property  of  other  states  is  not  a 
violation  of  article  i,  section  8  of  the  consti- 
tution of  the  United  States,  wiiich  vests  in 
congress  the  power  "  to  regulate  commerce 
among  the  states."  Stone  v.  Yasoo  &•  M. 
V.  R.  Co.,  21  Am.  Sf  Eng.  R.  Cas.  6,  62 
Miss.  607,  52  Am.  Rep.  193.— Reviewing 
Baltimore  &  O.  R.  Co.  v.  Maryland,  21  Wall. 
(U.  S.)  456 ;  Peik  v.  Chicago  &  N.  W.  R. 
Co.,  94  U.  S.  164. 

The   Chicago  and  Northwestern  railway 
company    was,    by    its    charter,   and    the 
charters  of   other  companies  consolidated 
with  it,  authorized  "to  demand  and  receive 
such  sum  or  sums  of  money  for  the  trans- 
portation of  persons  and  property,  and  for 
storage  of  property,  as  it  shall  deem  reason- 
able."   The  constitution  of  Wisconsin    in 
force  when  the  charters  were  granted  pro- 
vides that  all  acts  for  the  creation  of  cor- 
porations  within  the  state  "  may  be  altered 
or  repealed  by  the  legislature  at  any  time 
after  their  passage."    Held,  that  the  legis- 
lature had  power  to  prescribe  a  maximum 
of  charges  to  be  made  by  said  company,  for 
transporting  persons  or  property  within  the 
state,  or  taken   up  outside  the   state   and 
brought  within    it,  or  taken  up   inside  and 
carried  without.     Peik  v.  Chicago  <S-»  A'.  //'. 
R.  Co.,  94  U.  S.  164,  16  Am.  Ry.  Rep.  413. — 
Following  Munn  v.  Illinois,  94  U.  S.  113; 
Chicago,  B.  &  Q.  R.  Co.  v.  Iowa,  94  U.  S.. 
155. — Applied  in  Mercantile  Trust  Co.  v. 
Texas  &  P.  R.  Co..  50  Am.  &  Eng.   R.  Cas. 
559,  51  Fed.  Rep.  529.    Commented  on  in 
Hardy  v.  Atchison,  T.  &  S.  F.  R.  Co.,  18 
Am.  &  Eng.  R.  Cas.  432,  32  Kan.  698.     Dis- 
tingui.shed  in  Illinois  C.  R.  Co.  v.  Stone, 
18  Am.  &  Eng.  R.  Cas.   416,  20  Fed.  Rep. 
468;  Mobile  &  O.   R.  Co.  v.   Sessions,  28 
Fed.  Rep.   592.     Explained  in  Carton  v. 
Illinois  C.   R.   Co.,  6  Am.  &  Eng.  R.  Cas. 
305,  59  Iowa   148.    Followed  in  People 
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V.  Wabash,  St.  L.  &  P.  R.  Co.,  7  Am.  & 
Eng.  R.  Cas.  628,  104  111.  476 ;  Stone  v. 
Fanners'  L.  &  T  Co..  23  Am.  &  Eng.  R. 
Cas.  577,  116  U.  S.  307  ;  Chicago,  M.  &  St. 
P.  R.  Co.  V.  Ackley,  94  U.  S.  179;  Winona 
&  St.  P.  R.  Co.  V.  Blake.  94  U.  S.  180. 
Quoted  in  Providence  Coal  Co.  v.  Provi- 
dence &  W.  R.  Co.,  26  Am.  &  Eng.  R.  Cas. 
42,  15  R.  I.  303.  Reviewed  in  Stone  v. 
Yazoo  &  M.  V.  R.  Co.,  21  Am.  &  Eng.  R. 
Cas.  6,  62  Miss.  607  ;  Wabash,  St.  L.  &  P. 
R.  Co.  V.  Illinois,  118  U.  S.  557. 

13.  Power  of  state  over  roads 
chartered  or  regulated  by  laws  of 
United  States.— A  railroad  corporation 
organized  under  the  laws  of  the  United 
States  is  subject  to  the  control  of  the  state 
within  which  it  is  situated  as  to  its  rates  of 
transportation  therein,  where  there  is  noth- 
ing in  the  act  creating  the  company  to  in- 
dicate an  intent  on  the  part  of  congress  to 
remove  the  corporation  in  all  its  operations 
from  the  control  of  the  state.  Reagan  v. 
Mercantile  Trust  Co.,  58  Am.  6^  Eng.  R. 
Cas.  699,  154  I/.  S.  413,  14  Sup.  Ct.  Rep. 
1060. 

Semble,  that  the  fact  that  a  railroad  com- 
pany operates  its  line  in  more  than  one 
state  may  sometimes  be  significant  as  to 
the  reasonableness  of  rates  imposed  in  one 
of  the  states  within  which  its  line  is  oper- 
ated. Reagan  v.  Mercantile  Trust  Co.,  58 
Am.  <S^  Eng.  R.  Cas.  699,  154  U.  S.  413,  14 
Sup.  Ct.  Rep.  1060. 

The  various  acts  of  congress,  declaring 
defendant's  railroad  to  be  a  post  and  mili- 
tary route  and  national  highway  for  postal, 
military,  and  all  other  governmental  service, 
and  granting  lands,  and  a  right  of  way  over 
government  lands,  confer  no  immunity 
from  state  regulation  of  passenger  tolls. 
St.  Louis  &^  S.  F.  R.  Co.  v.  Gill,  47  Am.  «&* 
Eng.  R.  Cas.  462,  54  Ark.  101,  15  S.  IV. 
Rep.  18. 

2.  Bj/  Commissioners. 

14.  Wlieu  carriers  are  subject  to 
commission.*— Ga.  Act  of  Dec.  18,  1885, 
§  12,  chartering  the  Georgia  Railroad  and 
Banking  Co.,  and  giving  to  it  the  exclusive 
right  of  transportation  of  persons  and 
property  over  its  railroad,  so  long  as  it  shall 

*  State  power  to  regulate  freights  and  fares, 
see  notes,  9  L.  R.  A.  754;  11  /</.  452. 

Power  of  board  of  transportation  of  Nebraska 
to  fix  rates,  see  note,  32  Am.  Si  Eng.  R.  Cas. 
437- 


see  fit  to  exercise  that  right,  and  the  charges 
of  transportation  and  convenience  did  not 
exceed  a  certain  specified  rate,  is  not  a  con- 
tract between  the  state  and  the  railroad 
company  that  the  latter  might  charge  what- 
ever it  choose,  within  the  prescribed  limits  ; 
and  the  company  is  subject  to  the  provi- 
sions of  subsequent  legislation  providing 
for  a  commission  to  regulatfe  railroad  tariffs. 
Georgia  R.  <S-  B.  Co.  v.  Smith,  35  Am.  &^ 
Eng.  R.  Cas.  511,  128  d/.  5.  174,  9  Sup.  Ct. 
Rep.  47.  Georgia  R.  &•  B.  Co.  v.  Smith,  9 
Am.  &*  Eng.  R.  Cas.  385,  70  Ga.  694. 

The  Oreg.  act  of  1885  excepts  goods  in- 
tended in  good  faith  to  be  shipped  to  points 
beyond  the  limits  of  the  state.  Heltl,  that 
the  rates  for  goods  intended  for  San  Fran- 
cisco might  be  fixed  between  one  point  in 
Oregon  and  another,  without  regard  to  the 
act,  such  goods  coming  within  the  excep- 
tion. Ex  parte  Koehler,  21  Am,  6-  Eng.  R. 
Cas.  58,  25  Fed.  Rep.  73. 

Where  a  railway  company  has  guaranteed 
dividends  on  the  stock  of  a  canal  company, 
and  a  statute  prohibits  the  canal  company 
from  reducing  the  authorized  tolls  and  rates 
without  the  consent  of  the  railway  company, 
the  railway  commissioners,  under  the  Reg- 
ulation of  Railways  Act  1873,  §  11,  have  no 
jurisdiction  in  a  proceeding  in  which  the 
railway  company  is  not  represented,  to  re- 
duce the  tolls  of  the  canal  company  below 
the  maximum  authorized.  Warwick  Canal 
Co.  V.  Birmingham  Canal  Co.,  L.  R.  5  Ex. 
Z>.  I.  48  L.  J.  Ex.  D.  550,  40  L.  T.  846. 

15.  Schedules  unreasonably  low 
will  not  be  enforced.*— Where  a  sched- 
ule of  rates  fixed  by  legislative  authority  is 
too  low  to  pay  the  cost  of  necessary  service, 
appliances,  repairs,  and  interest  on  bonds, 
and  then  leave  something  for  dividends,  its 
enforcement  will  be  enjoined.  Chicago  &* 
N.  W.  R.  Co.  V.  Dey,  35  Fed.  Rep.  866,  i  L. 
R.  A.  744,  2  Int.  Com.  Rep.  325. 

And  in  such  a  case  it  is  no  defense  that 
plaintiff  is  a  foreign  corporation  and  may 
retire  when  the  business  ceases  to  be  profit- 
able, or  that  it  operates  through  other 
states  vhere  no  rates  are  fixed,  which  will 
enable  it  to  make  profit.     Chicago  &•  N.  W, 


*  Unreasonably  low  rates.  Ratss  that  would 
constitute  a  taking  of  property  without  compen- 
sation, see  54  Am.  &  Eng.  R.  Cas.  472,  ahstr. 

Jurisdiction  of  federal  court  to  restrain  en- 
forcement of  rates  fixed  by  state  railroad  com- 
mi''-sioners,  see  note,  3  L.  R.  A.  238, 
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;?.  Co.  V.  Z?0'.  35  ^<'(f-  Rep-  866,  i  L.  R.  A. 
744,  2  Int.  Com.  Kcp.  325. 

Nor  is  it  a  defense  that  the  reduced  rates 
may  increase  the  volume  of  business  and 
make  it  the  more  remunerative  in  the  fu- 
ture. Chicago  <S>*  N.  IV,  Ji.  Co.  v.  Dey,  35 
Fed.  Rep.  866,  i  L.  R.  A.  744,  2  Int.  Com. 
Rip.  325.— Followed  in  Chicago,  St.  P.. 
M.  &  O.  R.  Co.  V.  Beciier.35  Fed.  Rep.  883. 
Quoted  in  Tozer  v.  United  States,  52  Fed. 
Rep.  917. 

Where  the  actual  cost  for  switching  cars 
in  a  city  exceeds  the  compensation  fixed 
thereby  by  a  schedule  of  rates  prepared  by 
state  railroad  commissioners,  the  schedule 
cannot  be  enforced.  C/ti'cago,  St.  P.,  M.  &* 
O.  R.  Co.  V.  Becker,  35  Fed.  Rep.  883.— Fol- 
lowing Railroad  Com.  Cases,  116  U.  S.  331, 
6  Sup.  Ct.  Rep.  344. 

The  rates  established  by  the  railroad 
cominission  of  Texas  under  the  Railroad 
Commission  Act  of  1891,  and  enforced 
against  the  defendant  railroad  companies, 
entail  such  a  loss  of  revenue  as  to  compel 
the  companies  to  operate  their  lines  at  a 
loss,  or  to  deprive  them  of  the  power  to 
pay  interest  on  their  bonded  indebtedness, 
and  are  therefore  unreasonably  low  and 
confiscatory,  and  the  court  will  enjoin  the 
commission  from  putting  or  continuing  in 
effect  the  established  tariff,  and  other  par- 
ties from  instituting  suits  contemplated  by 
the  act  for  the  enforcement  of  claims  aris- 
ing out  of  its  provisions,  or  out  of  the  tariff 
prescribed  by  the  commission.  Mercantile 
Trust  Co.  V.  Texas  <S-  P.  R.  Co.,  50  Am.  &• 
Eng.  R.  Cas.  559,  51  Fed.  Rep,  529.— yuOT- 
ING  Chicago  &  G.  T.  R.  Co.  v.  Well  man,  143 
U.  S.  344, 12  Sup.  Ct.  Rep.  400.— Followed 
IN  Richmont'  &  D.  R.  Co.  v.  Trammel,  53 
Fed.  Rep.  196. 

16.  Missouri  act  of  1887  con- 
strnecl.— Mo.  act  of  1887  declares  that 
"  It  shall  be  the  duty  of  the  railroad  com- 
missioners to  see  that  all  schedules  of  rates 
adopted  by  common  carriers  are  reasonable 
and  just,  and  they  may,  upon  complaint  of 
any  person,  or  upon  their  own  motion  with- 
out complaint,  make  inquiry  from  time  to 
time,  and  determine  whether  the  schedule 
of  rates  prepared  and  adopted  by  any  com- 
mon carrier  is  reasonable  and  just."  Held, 
that  the  word  "  may  "  should  be  construed 
as  "  shall,"  as  the  statute  is  evidently  in- 
tended to  be  mandatory.  Winsor  Coal  Co 
V.  Chicago  &*  A.  R.  Co.,  52  Fed.  Rep.  716. 

Under  the  statute  causes  of  action  which 


arose  more  than  three  years  before  the  in- 
stitution of  the  suit  were  barred,  and  where 
this  (act  appears  on  the  face  of  the  petition 
it  may  be  taken  advantage  of  on  demurrer. 
Winsor  Coal  Co,  v.  Chicago  &*  A,  R.  Co.,  52 
Fed.  Rep.  716.— Following  Henocli  v. 
Chaney,  61  Mo.  129;  Bliss  v.  Prichard,  67 
Mo.  181 ;  Young  v,  Kansas  City,  St.  J.  &C. 
B.  R.  Co.,  33  Mo.  App.  509. 

17.  Powers   of  Iowa  coininission 

nuder  act  of  1888 The   Iowa  act  of 

April  5,  1888,  empowers  the  state  railroad 
commissioners  to  make  a  full  schedule  of 
maximum  rates  of  transportation  charges 
after  the  investigation  of  any  complaint. 
The  schedule  so  made  will  apply  to  all 
points  within  the  state,  and  will  not  be  lim- 
ited to  the  matter  set  out  in  the  complaint. 
Chicago,  B.  &*  Q,  R.  Co.  v.  Dey,  38  Fed. 
Rep.  656. 

18.  Constitutionality  of  proocecl- 
ingrs  under  Minn,  act  of  March  O, 
1885. — Where  rates  for  switch  charges 
are  fixed  by  a  commission  under  a  statute 
(Minn,  act  of  March  9,  1885)  providing  for 
mandamus  to  compel  compliance,  and  al- 
lowing an  aggrieved  corporation,  if  such 
proceeding  be  not  taken  in  a  certain  time, 
to  take  an  appeal  to  the  court,  to  be  pro- 
ceeded with  as  a  civil  action — it  constitutes 
due  process  of  law.  Chicago,  M.  iS-  St.  P. 
R.  Co.  v.  Becker,  32  Fed.  Rep.  849. 

10.  Under  Eng:lisli  statutes.— Un- 
der the  Railway  and  Canal  TraflSc  Act 
1854,  §  2,  the  railway  commissioners  have 
no  jurisdiction  to  grant  an  injunction  to 
restrain  a  railway  company  from  making 
charges  for  the  conveyance  of  passengt,  3  in 
excess  of  those  authorized  by  their  special 
acts,  but  without  any  undue  preference, 
this  not  constituting  a  breach  of  the  com- 
pany's obligation  under  the  statute.  Great 
Western  R.  Co.  v.  Railway  Com'rs,  L.  R.  7 
Q.  B.  D.  182,  50  L.J.  Q.  B.  D.  483.  45  Z.  T. 
206,  29  W.  R.  901  ;  affirming  45  L.  T.  65. 

The  mere  refusal  by  a  railway  company  to 
receive  and  forward  the  traffic  of  persons  m 
general  except  upon  prepayment  of  charges 
somewhat  in  excess  of  the  maximum  au- 
thorized rates  is  not  a  denial  of  "  reasonable 
facilities,"  nor  subjecting  the  senders  of  such 
traffic  to  "  undue  or  unreasonable  prejudice 
or  disadvantage  "within  the  meaning  of  the 
Railway  and  Canal  Traffic  Act  1854  (17  & 
18  Vict,  c.  31;,  §  2,  or  the  Regulation  of 
Railways  Act  1873  (36  &  37  Vict.  c.  48), 
and  the    railway  commissioners    have  no 
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jurisdiction  under  those  acts  to  restrain  a 
railway  company  from  making  such  charges, 
and  cannot  give  themselves  jurisdiction  by 
finding  as  a  fact  that  the  demand  of  pre- 
payment of  such  charges  is  a  denial  of  "  rea- 
sonable facilities"  or  subjecting  persons  or 
their  traffic  to  "  undue  or  unreasonable 
prejudice  or  disadvantage,"  witiiin  17  &  18 
Vict,  c.  31,  §  2.  Queen  v.  Railway  Coin'rs, 
40  Am.  &^  Eni[.  K.  Cas.  59,  22  (9.  B.  D.  642, 
-  yuoTiNrt  South  Eastern  W.Qo.v.  Rail- 
way Com'rs,  6  Q.  B.  D.  586 ;  Great  Western 
R.  Co.  z/.  Railway  Com'rs,  7  Q.  B.  D.  182; 
Bennett  v.  Manchester,  S.  &  L.  R.  Co.,  6  C. 
B.  N.  S.  707.  Reviewing  South  Eastern 
R.  Co.  V.  Railway  Com'rs,  5  Q.  B.  D.  217. 

A  railway  company  in  whose  favor  the 
railway  commissioners  have  decided  an  ap- 
plication against  such  company  cannot  be 
required  by  the  commissioners,  under  the 
Regulation  of  Railways  Act  1873,  to  pj\y 
the  costs  to  the  unsuccessful  applicant. 
Foster  v.  Great  Western  R.  Co.,  L.  R.  8  Q. 
If.  n.  SIS,  $1  L.  J.  Q.  B.  D.  ^33, 46  L.  T.  74. 
30  W.  R.  398,  4  A^.  «S-  M.  58 ;  reversing  L. 
R.  8  Q.  B.  D.  25,  SI  L.J.  Q.  B.  D.  51,  45  L. 
T.  538.— Distinguished  in  Butcher  v. 
Pooler,  L.  R.  24  Ch.  D.  273,  52  L.  J.  Ch.  930, 
49  L.  T.  573.  Followed  in  Re  Wood's 
Estate,  35  W.  R.  65,  31  Ch.  D.  613. 

III.  JUST  AND  BEABONABLE  CHABGES. 

20.  At  coninion  law  cliarg^cs  must 
be  reasonable.*— At  common  law  a  per- 
son holding  himself  out  as  a  carrier  of  goods 
is  not  under  any  obligation  to  treat  all  cus- 
tomers equally.  The  obligation  which  the 
common  law  imposes  upon  him  is  to  accept 
and  carry  all  goods  delivered  to  him  for 
carriage  according  to  his  profession,  unless 
he  has  some  reasonable  excuse  for  not  doing 
so,  on  being  paid  a  reasonable  compensa- 
tion for  so  doing;  and  if  the  carrier  refuses 
to  accept  such  goods,  an  action  will  lie 
against  him  for  so  refusing:  and  if  the  cus- 
tomer, in  order  to  induce  the  carrier  to  per- 
form his  duty,  pays,  under  protest,  a  larger 
sum  than  was  reasonable,  he  can  recover 
back  the  surplus  beyond  what  the  carrier 
was  entitled  to  receive,   in  an  action  for 


*  Railway  charges  must  be  reasonable,  see 
notes,  29  Am.  &  Eng.  R.  Cas.  55,  9  L.  R.  A. 

759- 

Unreasonably  low  rates.  Rates  that  would 
constitute  a  taking  of  property  without  compen- 
sation, see  S4  Am.  &  Eng.  R.  Cas.  472,  abstr. 


money  had  and  received,  as  being  money 
extorted  from  him.  Scott  v.  Midland  R. 
Co.,  33  U.  C.  Q.  B.  580. 

There  is  no  common-law  rule  requiring  a 
carrier  to  charge  equal  rates.  These  must 
merely  not  be  excessive.  The  commonness 
of  the  duty  to  carry  for  all  does  not  involve 
a  commonness  of  compensation.  The  tariff 
of  rates,  or  what  is  charged  to  one  party,  is 
but  matter  of  evidence  to  determine  whetlier 
a  charge  to  another  is  reasonable.  Johnson 
v.  Pensacola  (S»  P.  R.  Co.,  16  Fla.  623. — 
Commenting  on  Chicago  &  A.  R.  Co.  v. 
People,  67  111.  1 1 ;  Vincent  v.  Chicago  &  A. 
R.  Co..  49  111.  33 ;  Chicago,  B.  &  Q.  R.  Co.  v. 
Parks,  18  III.  460.  Disapproving  McDuffie 
V.  Portland  &  R.  R.  Co..  52  N.  H.  453. 
Distinguishing  Messenger  v.  Pennsyl- 
vania R.  Co.,  36  N.  J.  L.  407.— Distin- 
guished IN  Scofield  V.  Lake  Shore  &  M.  S. 
R.  Co.,  23  Am,  &  Eng.  R.  Gas.  612,  430hio 
St.  571.  Quoted  in  Gibbes  v.  Greenville  & 
C.  R,  Co.,  18  So.  Car.  38 ;  Avinger  v.  South 
Carolina  R.  Co.,  29  So,  Car,  265,  7  S,  E. 
Rep.  493. 

The  comm-m  law  imposes  no  duty  upon 
common  carriers  to  charge  a  higher  rate  for 
transporting  goods  a  longer  distance  than 
like  goods  a  shorter  distance.  But  carriers 
are  not  permitted  to  charge  extortionate 
rates.  Illinois  &•  St.  L.  R.  Co.  v.  Beaird,  24 
///.  App.  322, 

Railroad  companies  as  quasi  public  cor- 
porations exercising  franchises  granted  in 
consideration  of  accommodations  afforded 
the  public  are  required  and  may  be  com- 
pelled by  the  courts  to  afford  reasonable 
and  impartial  facilities  of  transportation. 
Their  charges,  when  not  regulated  by  a 
charter  or  by  statute,  must  be  reasonable, 
and  the  courts  will  determine  whether  their 
charges  are  reasonable,  Ragan  v.  Aiken,  9 
Am.  Sf  Eng.  R.  Cas.  201,  9  Lea  {Tenn.)  609, 
42  Am.  Rep.  684. 

A  charter  provision  granting  the  power 
to  take  "tolls  from  all  persons,  property, 
merchandise,  and  other  commodities  trans- 
ported on  their  road,  provided  only  the  net 
profits  of  the  road  shall  never  exceed  25  per 
cent,  per  annum,"  does  not  relieve  the  com- 
pany from  the  obligation  imposed  upon  a 
common  carrier  under  the  common  law,  as 
applied  to  common  carriers  by  rail.  The 
charter  does  not  give  the  carrier  an  option 
to  discriminate  at  will,  provided  only  the 
net  profits  of  the  road  do  not  exceed  a  cer- 
tain  limit.     Samuels  v.  Louisville  <S-  A^.  H. 
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Co.,  30  Am.  &*  Eng.  R.  Cas.  79,  31  Fed.  Rep. 

57. 

21.  Rules  by  which  reasonableneHM 
of  charges  is  determined.  —  In  con- 
sidering the  question  of  the  reasonableness 
of  charges,  the  principle  Is  not  what  profit 
it  may  be  reasonable  for  a  railway  company 
to  maice,  but  what  it  is  reasonable  to  charge 
to  the  person  who  is  charged.  Canada 
Southern  R.  Co.  v.  International  Bridge  Co., 
8  App.  Cas.  723.  4  Ry.  <S-  C.  T.  Cas.  xviii. 

The  fact  that  there  are  ordinary  rates  in 
practical  operation  on  a  railway  for  the  car- 
riage of  goods  with  ordinary  liability  is  very 
strong  evidence  that  an  agreement  between 
the  railway  company  and  a  customer  for  the 
carriage  of  good  at  another  rate  is  reason- 
able. Manchester,  S.  &^L.  R.  Co.  v.  Brown, 
8  App.  Cas.  703.  53  L./.  Q.  B.  D.  124,  4  Ry. 
6-  C.  T.  Cas.  xviii. 

22.  When  reasonableness  of  charge 
for  jury. — Whether  the  rate  of  freight  fare 
fixed  by  a  railroad  company,  under  section 

12  of  the  Ohio  act  of  February  11,  1848  (S. 
&  C.  271),  for  distances  less  than  thirty  miles 
be  reasonable  or  not,  is  a  question  of  fact 
to  be  determined  by  the  circumstances  of 
each  case.  Peters  v.  Marietta  &*  C.  R.  Co., 
18  Am.  &•  Eng.  R.  Cas.  492.  42  Ohio  St.  275, 
51  Am.  Rep.  814.— FOLLOWING  Smith  v. 
Pittsburg, -Ft.  W.  &  C.  R.  Co.,  23  Ohio  St. 
10. 

It  is  for  the  jury  to  pass  upon  the  reason- 
ableness of  the  percentage  charged  upon 
the  declared  value  of  any  animal  extra  to 
the  sum  to  which,  by  the  conditions,  the 
liability  of  the  company  is  limited.  Harri- 
son V.  London.  B.  &-  S.  C.  R.  Co.,  2  B.  &•  S. 
122,  8  yur.  A^.  S.  740,  31  Z./.  Q.  B.  1 13,  6 
L.  T.  466.— Overruled  in  Ashendon  ?'. 
London,  B.  &  S.  C.  R.  Co.,  L.  R.  5  Ex.  D. 
190,  42  L.  T.  586.  28  W.  R.  511,  44  J.  P.  203. 

23.  When  charges  must  also  be 
equal. — Freight  charges  must  in  all  cases 
be  reasonable  to  shippers,  and  when  the 
circumstances  and  conditions  are  the  same 
they  must  likewise  be  equal.  Bay/es  v.  /Kan- 
sas Pac.  R.  Co.,  40  Am.  &•  Eng.  R.  Cas.  42, 

13  Colo.  181,  s  E.  R.  A.  480,  2  /;//.  Com.  Rep. 
643,  22  Pac.  Rep.  341.  Cam  bios  v.  Philadel- 
phia (So  R.  R.  Co.,  4  Brews.  (Pa.)  563,  9 
Phila.  411. 

Freight  which  is  transportable  partly 
upon  the  receiving  company's  own  road 
and  partly  beyond  it  can  be  received  by 
them  as  consigned  for  the  ulterior  destina- 
tion.   They  may,  as  common  carriers,  en- 


gage in  the  accessorial  business,  with  horse 
power,  of  collecting  freight  which  is  to  be 
transported  upon  their  own  railroad,  and 
delivering  it  at  the  places  of  destination ; 
but  they  cannot  monopolize  wholly  or  partly 
this  accessorial  business,  or  promote  the 
monopoly  of  it  by  any  one  else,  or  appro- 
priate preferential  advantages  for  conduct- 
ing it  to  their  own  profit.  Camblos  v.  Phila- 
delphia &•  R.  R.  Co.,  4  Breu's.  {Pa.)  563,  9 
Phila.  41 1. 

24.  General  power  to  take  tolls  not 
exclusive,  and  only  authorizes  rea- 
sonable charges.— A  statute  which  grants 
to  a  railroad  company  the  right  "  from  time 
to  time  to  fix,  regulate,  and  receive  the  tolls 
and  charges  by  them  to  be  received  for 
transportation,"  does  not  deprive  the  state 
of  its  power,  within  the  limits  of  its  general 
authority,  as  controlled  by  the  constitution 
of  the  United  States,  to  act  upon  the  reit- 
sonableness  of  the  tolls  and  charges  so  fixed 
and  regulated.  Stone  v.  Farmers'  L.  &^  T. 
Co.,  23  Am.  &»  Eng.  R.  Cas.  577,  116  U.  S. 
307,  6  Sup.  Ct.  Rep.  334,  388,  1191.— Fol- 
lowing Baltimore  &  O.  R.  Co.t/.  Marvlanr^, 
21  Wall.  (U.  S.)  456;  Chicago.  B.  &  Q.  R. 
Co.  V.  Iowa,  94  U.  S.  155  ;  Peik  71.  Chicago 
&  N.  W.  R.  Co.,  94  U.  S.  164;  Winona  & 
St.  P.  R.Co.z/.  Blake,  94  U.  S.  180;  Riigglcs 
V.  Illinois,  108  U.  S.  531.— Followed  in 
Stone  V.  Illinois  C.  R.  Co.,  116  U.  S.  347. 

Oreg.  Laws  532,  §  36,  declaring  a  railway 
corporation  formed  thereimder  to  be  a 
common  carrier,  and  empowering  it  "to 
collect  and  receive  such  tolls  or  freights  for 
transportation  of  persons  or  property  there- 
on as  it  may  prescribe,"  authorizes  it  to 
take  reasonable  tolls,  not  inconsistent  with 
its  charter  and  obligation  as  a  common 
carrier,  and  no  more;  and,  so  far,  it  consti- 
tutes a  contract  between  the  corporation 
and  the  state,  the  obligation  of  which  the 
latter  cannot  impair  nor  any  court  disregard. 
Wells  v.  Oregon  R.  <S-  JV.  Co.,  8  Sa7vy.  (U. 
S.)  600,  15  Fed.  Rep.  561. 

What  is  reasonable  compensation,  under 
section  36,  when  the  parties  cannot  agree 
is  a  question  to  be  determined  by  the  court; 
but  in  allowing  a  provisional  injunction,  re- 
quiring a  railway  corporation  to  furnish  an 
express  company  with  the  facilit.es  there- 
tofore enjoyed  by  it  over  and  upon  its  road, 
the  court  will  assume  that  the  compensation 
paid  for  such  past  facilities  is  reasonable, 
and  require  them  to  be  furnished  under  the 
injunction  at  the   same  rates.      IVells  v. 
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Ori-^on  R.  <S-  A'.  Co.,  8  Sawy.  {U.  S.)  600,  15 
Ftif.  Hep.  561. 

Unjust  and  unreasonable  charges,  as  well 
as  undue  and  unjust  discriminations,  by 
carriers  are  prohibited  by  the  Ark.  act  of 
March  24,  1887,  While  a  carrier  may  classify 
freights  and  fix  rates,  it  cannot  by  an  arbi- 
trary classification  justify  an  unjust  or  un- 
reasonable charge.  Little  Kock  &•  Ft.  S.  R, 
Co.  V.  A'ruce,  55  Arl:  65,  17  S.  W.  Rep.  363. 

25.  ICatcM  tlxcd  by  lo{;iMlature  fltial. 
— It  is  the  province  of  the  legislature,  and 
not  the  courts,  to  decide  what  is  a  reason- 
able charge  by  railroads.  And  where  the 
legislature  has  acted,  even  if  the  rates  are 
improperly  fixed,  the  redress  is  by  appeal  to 
the  legislature,  not  the  courts.  Peik  v.  67//- 
cai^o  &^  N.  IV.  R.  Co.,  94  I/.  S.  164,  16  A//t. 
Ky.  Rep,  413.  Wellman  v.  Chicago  &*  G.  T. 
R.  Co.,  45  Am.  &*  Eng.  R.  Ctis.  249,  83  Afic/t. 
592,  47  JV.  IV.  Rep.  489.— Commenting  on 
Munn7A  Illinois,  94  U.S.  113.  Explaining 
Stone  V.  Farmers'  L.  &  T.  Co.,  1 16  U.  S.  307 ; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Minnesota, 
134  U.  S.  418. 

A  railroad  company  cannot  recover,  for 
tiie  transportation  of  property,  more  than 
the  maximum  fixed  by  the  Wis.  act  of  March 
11,1 874,  by  showing  that  the  amount  charged 
was  no  more  than  a  reasonable  compensa- 
tion for  the  services  rendered.  Chicago,  M. 
&»  St.  P.  R.  Co.  V.  Ackley,  94  U.  S.  179.  16 
Am.  Ry.  Rep.  176.— Following  Peik  v, 
Chicago  &  N.  W.  R.  Co.,  94  U.  S.  164.— 
Followed  in  Winona  &  St.  P.  R.  Co.  v. 
Blake.  94  U.  S.  180. 

IV.  IXCES8IVE  CHAROES ;  OVEBCHASOEB. 

I .  What  are  Deemed  Such. 

20.  Generally. —The  ultimate  test  of 
what  is  a  reasonable  or  unreasonable  charge 
by  a  common  carrier,  and  a  lawful  or  an 
unlawful  charge  in  a  given  case,  is  a  mixed 
question  of  law  and  fact,  to  be  reached  by 
the  verdict  of  the  jury  under  proper  instruc- 
tions from  the  court,  or  perhaps  by  the  ac- 
tion of  what  is  sometimes  called  a  railroad 
commission,  under  statutes,  state  or  na- 
tional, on  that  subject.  Samuels  v.  Louis- 
ville &•  JV.  R.  Co.,  30  Am.  &■  Eiig.  R.  Cas. 
79,  31  Fed.  Rep.  57. 

Under  §  12  of  its  charter,  the  Georgia  R. 
&  B.  Co.  can  only  charge  fifty  cents  per 
100  pounds,  on  heavy  articles,  for  100  miles, 
and  in  that  proportion  for  a  less  distance. 
Arnold  v.  Georgia  R.  &*  B.  Co.,  50  Ga.  304. 


To  hold  a  railroad  company  liable  to  the 
penalties  provided  in  the  Illinois  act  to 
prevent  extortion,  etc.,  approved  May  2, 
1873,  it  must  be  shown  that  it  charged  more 
than  the  maximum  rates  fixed  by  the  board 
of  railroad  and  warehouse  commissioners. 
Until  these  rates  are  fixed  no  liability  can 
be  incurred  for  unreasonable  or  extortionate 
charges,  and,  when  made,  the  taking  of  the 
rates  named,  or  less  rates,  will  not  incur  the 
penalty,  even  though  the  proof  shows  them 
to  be  more  than  fair  and  reasonable  rates. 
Chicago,  n.  &»  Q.  R.  Co.  v.  People.  77  ///. 
443,8  Am.  Ry.  Rep.  92.— Reviewed  in  Mc- 
Grew  V.  Missouri  Pac.  R.  Co.,  114  Mo.  210, 

A  rate  charge  exceeding  the  maximum 
allowed  by  statute  for  through  transmission 
over  defendant  road  and  a  connecting  road, 
pursuant  to  an  agreement  therewith,  will 
not  be  held  to  be  excessive  if,  after  deduct- 
ing transshipment,  elevator,  and  demurrage 
charges  necessitated  by  the  existence  of  the 
two  roads,  the  balance  of  the  charge  is  less 
than  the  maximum.  Owen  v.  St.  Louis  &* 
S.  F.  R.  Co.,  25  Am.  &•  Fitg.  R.  Cas.  371,  83 
Mo.  454. 

A  railroad  company,  as  a  common  carrier, 
cannot  legally  increase  the  charges  for 
transportation  by  wrongfully  diverting 
freight  from  its  proper  course  in  transit. 
Burlington  &^  AT.  R.  R,  Co.  v.  Chicago  Lum- 
ber Co.,  15  Neb.  390,  19  A^.  W.  Rep.  451. 

A  railway  company,  restrained  in  its 
charges  to  a  certain  sum  per  mile,  may 
charge  for  the  number  of  miles  over  which 
it  actually  carries  the  goods,  although  there 
is  a  more  direct  and  shorter  route,  provid- 
ing the  route  adopted  is  a  reasonable  one. 
London  &■•  S.  IV.  R.  Co.  v.  Myers,  39  Z.  /. 
C.  P.  57,  21  L.  T.  460,  18  IV.  R.  69. 

A  clause  in  a  special  act  of  a  railway 
company  providing  that  where  goods  are 
carried  on  the  company's  railway,  or  partly 
on  its  railway  and  partly  on  some  other  of 
which  it  is  a  joint  owner  or  which  it  has  a 
right  to  use,  for  a  less  distance  than  six 
miles,  the  company  shall  be  entitled  to  take 
tolls  as  for  six  miles,  and  providing  that 
tolls  for  goods  carried  over  the  company's 
line  and  over  portions  of  such  other  lines 
shall  be  computed  as  if  the  company's  line 
and  the  portions  of  the  other  lines  formed 
one  railway,  does  not  entitle  the  company  to 
split  a  contract  for  the  carriage  of  goods 
passed  over  the  line  of  which  it  is  sole 
owner,  for  a  distance  of  less  than  six  miles, 
and  over  another  lineof  which  the  company 
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was  part  owner,  for  a  distance  of  more  than 
six  miles;  the  six-mile  clause  docs  not 
apply  to  such  a  case.  iMncasliire  &*  V.  /i. 
Co  V.  GuHtnv,  42  /,.  y.  Ex,  129,  21  ^V.  Ji, 
649. 

27.  Under  Tuxuh  Htutiitcti.—  Under 
Rev.  St.  art.  4257,  a  railroad  has  the  right 
to  charf,'c  for  the  carriat;e  of  any  quantity 
of  freight  less  than  one  hundred  pounds 
the  same  amount  which  it  is  entitled  to 
charge  for  one  hundred  pounds;  one  hun- 
dred pounds  being  the  unit  fixed  by  the 
statute.  A  fur  ray  v.  Gulf,  C.  &*  S.  F.  K. 
Co.,  22  Am.  &•  Eng,  R.  Cas.  464,  63  Tex. 
407.— Quoting  State  ex  rel.  v.  Mobile  &  M. 
R.  Co.,  59  Ala.  322;  Mobile  &  M.  R.  Co.  v. 
Steiner,  61  Ala.  559.  Reviewing  Knox  v. 
South  Carolina  R.  Co.,  5  So.  Car.  22. — Fol- 
lowed IN  Gulf,  C.&  S.  F.  R.  Co.v.  Lamkin, 
23  Am.  &  Eng.  R.  Cas.  652,  3  Tex.  App. 
(Civ.  Cas.)  lod.— Gulf,  C.  &>  S.  F.  A'.  Co.  v. 
Lamkin,  23  Am.  <&-  Eitf^.  R.  Cas.  652,  3  Tex. 
App.  {Civ.  Cas.)  106. — Following  Murray 
V.  Gulf,  C.  &  S.  F.  R.  Co.,  63  Tex.  407. 

Where  two  lines  of  railroad  are  under  but 
one  management,  and  freight  is  shipped 
over  both  on  a  through  bill  of  lading,  one 
company  receiving  tiie  entire  freight,  the 
two  lines  will  only  be  entitled  to  make  a 
freight  charge  as  upon  one  road,  and  receiv- 
ing a  greater  charge,  though  less  than  what 
they  would  be  entitled  to  receive  if  inde- 
pendent roads,  would  render  them  liable  for 
the  statutory  penalty  for  an  overcharge. 
Missouri  Pac.  R.  Co.  v.  Kuthman,  2  Tex. 
App.  {Civ.  Cas.)  406. 

The  words  "discrimination  in  freight 
charges,"  as  used  in  the  Texas  act  of  April 
10,  1883,  §  10,  when  properly  construed,  in- 
clude an  overcharge  for  the  transportation 
of  freight,  and  mean  the  same  as  the  word 
"overcharge,"  under  Rev.  St.  art.  4258. 
Missouri  Pac.  R.  Co.  v.  Parkhurst,  3  Tex. 
App.  {Civ.  Cas.)  198. 

A  railroad  company  which  receives  freight 
and  delivers  the  same  to  a  connecting  car- 
rier is  not  liable  for  an  overcharge  by  the 
connecting  carrier,  under  Sayles'  Tex.  Civ. 
St.  art.  4258,  prescribing  a  penalty  of  $500 
against  any  railroad  for  exacting  a  freight 
rate  higher  than  the  maximum  fixed  by  § 
4257  of  said  statutes.  Gulf,  C.  &•  S.  F.  R. 
Co.  v,  Adair,  4  Tex.  App.  (Civ.  Cas.)  55,  14 
S.  W.  Rep.  1076. 

A  freight  charge  from  Shreveport,  La.,  to 
the  Texas  line  in  excess  of  the  limits  of  the 
charter  of  the  Southern  Pacific  R.  Co.,  is 
a  D.  R.  D.— 40. 


not  a  violation  of  such  charter,  nor  does  an 
action  arise  from  such  overcharge.  Knight 
v.  Southern  Pac.  R.  Co.,  41  Tex.  406. 

2.  Freight  in  Parcels  or  in  Hulk. 

28.  WIk'ii  liifflior  imrcol  ratf  iiiny 
\w  cliarKCMl.— It  is  noL  unreasonable  for  a 
railway  company  to  charge  a  lower  or  ton- 
nage rate  for  separate  parcels  all  directed  to 
the  same  person,  and  a  higher  or  parcel 
rate  for  similar  parcels  addressed  to  differ- 
ent persons,  liaxendale  v.  Eastern  Counties 
R.  Co.,  4  C.  li.  N.  .S.  63.  27  L.y.  C.  P.  137. 

Where  a  railway  company  is  permitted  to 
charge  more  than  the  tonnage  rate  for  small 
parcels,  provided  that  articles  sent  in  large 
aggi'cgate  quantities,  although  made  up  of 
separate  parcels,  should  not  be  deeme<l 
small  parcels,  the  term  being  applicable 
only  to  parcels  in  separay;  packages,  it  may 
charge  the  p.ircel  rate  for  packai,'es  of  arti- 
cles of  similar  classes,  but  not  sepanite 
packages  of  one  article  all  consigned  to  one 
consignee.  Parker  v.  Great  U'es/ern  R. 
Co.,  6  El.  &-  ni.  77,  zjur.  N.  S.  325.  25  L.f. 

Q.  n.  209. 

Where  a  person  sends  a  parcel  of  coffee 
and  afterwards  another  parcel  of  coffee, 
both  consigned  to  himself  and  for  the  same 
train,  and  gives  notice  when  the  first  parrel 
is  left  that  more  will  probably  be  sent,  the 
company  is  justified  in  charging  for  them  as 
separate  parcels.  Parker  v.  Great  Western 
R.  Co.,  6  El.  &^  Bl.  77,  2  Jur.  N.  S.  325,  25 
L./.  Q.n.  209. 

Where  a  railway  company  charges  a  ton- 
nage rate  for  packages  exceeding  112  lbs.  in 
weight,  and  a  higher  rate  for  packasics  un- 
der 112  lbs.,  the  person  who  sends  goods 
consisting  partly  of  packages  exceeding  112 
lbs.  and  partly  of  packages  under  112  lbs., 
cannot  require  the  company  to  aggregate 
them  and  charge  tonnage  rates  for  the 
whole;  but  the  company  is  bound  only  to 
aggregate  the  small  parcels  and  charge  ton- 
nage rates  for  them  if,  when  aggregated, 
they  exceed  112  lbs.  in  weight.  Sutton  v. 
London  &•  S.  W.  R.  Co.,  37  L.  T.  158. 

Where  by  statute  a  railway  company  is 
allowed  to  charge  what  it  thinks  fit  for 
"  smalls,"  the  charge  is  subject  to  a  clause 
in  a  former  statute  requiring  it  to  be  made 
equally  to  all  persons.  Sutton  v.  Great 
Western  R.  Co.,  3  //.  &•  C.  800,  1 1  Jur.  N. 
S.  879.  35  i-J-  Ex-  «8.  >3  ^'  A'.  1091,  13  L. 
T.  221. 
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20.  WImmi  not.— a  greater  charge  for 
the  carriage  of  u  package  containing  several 
parcels  belonging  to  diflfcrent  ptrsons.  than 
for  a  paci<ai{e  containing  parcels  all  belong- 
ing to  one  person,  is  illegal.  Crouch  v. 
Great  Northern  R.  Co.,  1 1  Ex.  742,  25  /../. 
Ex.  137. 

The  defendant  by  its  special  act  was 
bound  to  charge  the  public  alike;  and  the 
f.ict  that  a  person  was  a  common  carrier  did 
not  justify  it  in  cha.^lng  him  more  than  the 
rest  of  the  public,  although  it  might  charge 
for  packed  j)arcels  at  a  higher  rate  than  or- 
dinary packages.  Crouch  v.  Great  Northern 
A'.  Co.,  9  Ex.  556,  7  Ra/7w.  Cas.  787,  23  L.  J. 
Ex.  148. 

An  act  authorizing  a  railway  company  to 
charge  at  so  much  per  ton  per  mile,  and 
amending  a  former  act  empowering  it  to 
charge  for  the  carriage  of  parcels,  overrides 
the  provisions  of  tibc  former  act  so  far  as 
concerns  parcels  exceeding  500  lbs.  weight, 
but  not  as  to  parcels  below  that  weight. 
Gar  ton  v.  Bristol  (3-  E.  R.  Co.,  r  //.  &*  S. 
112,  7  Jur.  N.  S.  1234,  30  L.  J.  Q.  B.  273,  9 
W.  R.  734- 

30.  When  parcel  rates  do  not  apply 
—Parcels  in  bulk. — The  charge  of  a 
railroad  company  for  transporting  piicked 
parcels  by  rail,  of  the  full  sum  which  would 
be  payable  in  the  aggregate  if  they  were 
not  packed  and  were  charged  for  severally, 
cannot  be  rightfully  imposed  upon  the  pub- 
lic generally,  or  upon  express  carriers  or 
other  middlemen.  Camblos  v.  Philadelphia 
6-  R.  R.  Co.,  4  Brews.  (Pa.)  563,  9  Phila. 
411.— Not  fom.owki)  in  Wells  z/.  Oregon 
R.  &  N.  Co.,  8  Sawy.  (U.  S.)  600.  15  Fed. 
Rep.  561. 

A  railway  company  has  no  right  to  open 
a  package  to  ascertain  whether  it  contains 
separate  parcels  addressed  to  different  per- 
sons.    Crouch  v.  London  <S»  N.  IV.  R.  Co., 

2  c.  &'  a:  789. 

A  railway  company  required  to  charge 
equally  to  all  is  guilty  of  an  inequality  of 
charge  if  it  charges  a  carrier  for  each  parcel 
contained  in  a  package  of  parcels  at  the 
parcel  rate  instead  of  at  the  tonnage  rate  on 
the  aggregate  weight,  as  charged  to  the 
public  generally.  Baxendale  v.  London  <S>» 
S.  W.  R.  Co.,  4  iV.  <S-  C.  130,  35  L.  J.  Ex. 
108,  L.  R.  I  Ex.  137,  12  Jur.  N.  S.  274,  14 
W.  R.  458.  14  L.  T.  26. 

A  railway  company  allowed  to  fix  its 
charges  for  the  carriage  of  small  parcels 
when  not  sent  in  large  aggregate  quantities. 


but  unconnected  with  parcels  of  like  nature, 
and  required  to  charge  equally  to  all  per- 
sons, is  restricted  to  a  reasonable  charge, 
and  IS  not  justified  in  making  an  increased 
charge  for  the  conveyance  of  packed  par- 
cels, where  it  is  shown  that  no  additional 
risk  or  expense  is  incurred  in  the  carrying 
thereof.  Piddington  v.  South  Eastern  R. 
Co.,  5  C.  B.  N.  S.  m,  4/«r.  A'.  S.  953,  27  L. 
/.  C  P.  295. 

A  company  was  authorized  to  fix  such 
sum  in  respect  of  small  parcels  (not  e.xceed- 
ing  500  pounds  weight)  as  to  them  should 
seem  fit.  /Mi/,  such  provision  did  not  ex- 
tend to  articles  sent  in  large  aggregate 
quantities,  though  made  up  of  separate  and 
distinct  parcels,  such  as  bags  of  sugiir,  cof- 
fee, etc.,  but  only  to  single  parcels  uncon- 
nected with  parcels  of  a  like  nature  which 
might  be  sent  upon  the  railway  at  the  same 
time.  Edwards  v.  Great  Western  R.  Co., 
II  C.B.  588,  2  Ay.  &^  C.  r.  Cas.  16. 

31.  Cliarg:iii);  at  car-rate  for  less 
tluui  car-load. — Where  a  railway  com- 
pany which  carried  certain  bulky  commodi- 
ties at  a  certain  rate  per  ton  gives  notice  to 
a  shipper  that  it  will  only  carry  such  com- 
modities at  a  certain  minimum  rate  per 
truck  (capable  of  carrying  three  tons), 
whether  filled  or  not,  the  rate  per  ton 
thereby  being  far  less  than  the  ordinary 
rate,  and  the  shipper,  althougii  objoctin<i  to 
these  terms,  continues  to  send  such  com- 
modities, sometimes  in  quantities  less  tlian 
three  tons,  he  is  bound  to  pay  at  the  rate 
charged  per  truck,  and  is  not  entitled  to  b« 
charged  at  the  minimum  rate  per  1  ' 
the  quantities  actually  carried  is 
nothing  unreasonable  in  such  ,iiii-e- 
ment,  and  even  if  there  is,  the  u'dy  is 
under  17  &  18  Vict.  c.  51.  Great  ll  rstcrn 
R.  Co.  V.  Toorner,  1 1   IV.  R.  464. 

32.  Milk  in  quantities  and  in  cans 
under  Mass.  statute.  —  Under  Mass. 
Pub.  St.  ch.  112,  5J§  192-194,  the  authority 
vested  in  the  board  of  railroad  commission- 
ers is  not  to  consider  the  general  subject  of 
rates,  but  to  "ascertain  at  what  rates  facili- 
ties for  the  carriage  of  milk  under  contract 
or  in  large  quantities  are  furnished  by  the 
railroad  corporation,"  and  to  compare  them 
with  the  tariff  for  the  carriage  of  milk  by 
the  can,  so  as  to  fix  rates,  by  the  can, 
"  fairly  proportionate  with  such  contract  or 
large  quantity  rates."  The  order  when 
made  is  to  have  the  force  and  effect  of  a 
criminal  statute,  which  calls  for  strictness 
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and    regularity    in   proceedings  under    it. 
Ltttli'field  V.  Fitchhurg  A'.  Co.,  158  Aftiss.  1, 
32  A'.  /:.  Rep,  859. 
8:1.  All  viilorciii  cliarKO  on  packntrc 

— A  carrier  who  has  agreed  to  carry  a  par- 
cel without  inquiry  as  to  its  value  cannot 
afterward  claim  an  additional  compensation, 
on  finding  the  parcel  of  greater  value  than 
he  supposed.  It  is  not  the  duty  of  the 
shipper,  in  such  a  case,  to  state  the  value. 
Jialdwin  V.  Lwerpool  &*  G.  W.  Sttamship 
Co.,  74  A'.  Y.  125,  30  //;;/.  Rep,  277  ;  affirm- 
ing II  ////«  496.— DisTiNOliismNO  Magnin 
V.  Dinsmore,  62  N.  Y.  35.  Following 
Batson  v.  Donovan,  4  B.  &  Aid.  29. 

Where  a  carrier,  under  such  circum- 
stances, refuses  to  deliver  the  property  to 
the  consignee,  without  the  payment  of  an 
additional  sum,  which  is  accordingly  paid, 
an  action  may  be  maintained  to  recover  it 
back  as  having  been  paid  under  duress  of 
goods,  lialihvin  v.  Liverpool  &*  G.  IV. 
Steavnhip  Co.,  74  A^.  Y.  125,  30  Am.  Rep. 
277  ;  affirming  1 1  Ihm  496. 

3.  Long  and  Short  Hauls. 

34.  Coiiipotitioii  »H  JiiHtilViiiK  <lil- 
fcreiit  rutes.* — Notwitlistanding  Oreg. 
act  of  February  20,  1885,  §  4,  prohibiting 
the  charging  more  for  a  short  haul  than  for 
a  longer  one  in  the  same  direction,  this  may 
be  done  when  the  rate  for  the  long  haul  is 
caused  by  other  lines  competing  for  business 
at  tlie  point  from  whence  the  long  haul  is 
made,  and  where  the  line  forms  part  of  a 
line  consisting  largely  of  water-carriage  be- 
tween two  principal  points,  there  being  a 
competing  line  between  these  points.  Ex 
parte  Koeliler,  21  Am.  <S-  Eng.  R.  Cas.  58, 25 
E'ed.  Rep.  73. 

;J5.  CJroup  rates.— The  provision  in 
the  Texas  statute  prohibiting  the  charging 
of  a  greater  rate  to  one  shipper  than  to 
another  for  the  same  or  a  shorter  haul,  does 
not  prohibit  the  making  of  a  "group  rate," 
or  the  charging  of  the  same  price  for  a 
shorter  as  for  a  longer  haul.  Texas  <S-  P. 
A'.  Co.  V.  Kuteman,  55  Am.  <S>»  Eng.  R.  Cas. 
507,  54  Eed.  Rep.  547.  4  C.  C.  A.  503. 

*  Freight  rates  as  affected  by  distance  and 
competing  lines,  see  34  Am.  &  Eng.  R.  Cas. 
590,  ahstr. 

Competition  justifies  lower  rates  for  long  than 
.for  short  haul,  see  note,  29  Am.  &  Eng.  R.  Cas. 

«o. 

"  Similar  circumstances  and  conditions,  see 
note,  54  Am.  &  Eng.  R.  Cas.  397. 


'M\.  ItatcN  an  aftbotcd  by  diNtaiioc* 

—  Mass.  St.  1874.  ch.  372,  %  140,  prohibiting 
any  railroad  corporation  from  charging  or 
receiving  more  for  transporting  freight  "to 
any  station  on  its  road  '  than  for  transport- 
ing "the  like  class  and  quantity  of  freight 
from  the  same  original  point  of  departure 
to  a  station  at  a  greater  flistancc  on  its  road 
in  the  same  direction,"  applies  only  to 
transportation  over  its  own  road,  and  not 
over  other  roads,  for  which  it  charges  and 
receives  nothing,  except  as  collecting  agent 
of  the  other  corporations.  Commonwealllt 
v.  Worcester  &^  N,  R.  Co.,  124  Mass.  561, 
18  Am.  Ry.  Rep.  418.  — Kkvii'.wkd  in  Os- 
good V.  Concord  R.  Co.,  21  Am.  &  Eng.  R. 
Cas.  44,  63  N.  H.  255. 

Where  a  railroad  company  is  authorized 
to  demand  and  receive  compensation  for 
transportation  of  property  "not  exceeding 
five  cents  per  ton  per  mile,  when  the  same 
is  transported  a  distance  of  thirty  milts  or 
more,  and  in  case  the  same  is  transported 
for  a  less  distance  than  thirty  mile.s,  such 
reasonable  rate  as  may  be  from  time  to  time 
fixed  by  the  company,"  it  is  unreasonable, 
as  a  matter  of  law,  that  the  company  should 
fix  for  a  less  distance  than  thirty  miles  a 
greater  sum  than  the  maximum  allowed  for 
full  thirty  miles.  Campbell  \.  Marietta  Sr* 
C.  R.  Co.,  23  Oliio  St.  168.— Ff)i.L()WiNG 
Smith  V.  Pittsburg,  Ft.  W.  &  C.  R.  Co.,  23 
Ohio  St.  17. 

4.  Rates  on  Freights  of  Different  Classes. 

37.  ClaHsifyint;  cotton  in   bales.— 

Where  a  railroad  charter  prescribes  a  maxi- 
mum rate  for  the  transportation  of  heavy 
articles  by  the  hundred  pounds,  and  of  arti- 
cles of  ni'^asurement  by  the  cubic  foot,  with- 
out further  definition  in  the  act  itself,  it  is 
properly  left  to  the  jury  to  determine 
whether  cotton  bales  are  heavy  articles  or 
articles  of  measurement,  within  the  mean- 
ing which  custom  had  given  to  those  terms 
at  the  date  of  the  charter.  Elder  v.  Char- 
lotte, C.  <S-  A.  R.  Co.,  \2,So.  Car.  279. 

What  evidence  is  sufficient  to  show  that 
cotton  packed  in  bales  was  classified  by 
common  carriers  as  a  heavy  article  and  not 
as  an  article  of  measurement,  see  Bonhant 
V.  Charlotte,  C.  &*  A.  R.  Co.,  9  Am.  6-  Eng. 
R.  Cas.  418,  16  So.  Car.  633. 

*  Distance  as  an  element  in  adjusting  railway 
rates,  see  note,  21  Am.  &  Eng.  R.  Cas.  61. 
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38.   Classifyiiigr    heavy   articles.— 

Where  a  railroad  charter  authorized  the 
company  "  to  charge  for  the  transportation 
of  passengers  at  a  rate  not  exceeding  7^ 
cents  per  mile,  and  for  the  transportation 
of  goods  by  weight  not  exceeding  50  cents 
per  100  pounds  per  100  miles,"  the  company 
could  only  charge  the  charter  rate  for  heavy 
articles  for  the  actual  distance  of  transporta- 
tion. Knox  V.  Sou/A  Carolina  R.  Co.,  5  So. 
Car.  22.— Distinguished  in  Ragan  v. 
Aiken,  9  Am.  &  Eng.  R.  Cas,  201,  9  Lea 
(Tenn.)  609.  Reviewed  in  Murray  v.  Gulf, 
C.  &  S.  F.  R.  Co.,  22  Am.  &  Eng.  R.  Cas. 
464,  63  Tex.  407. 

Under  Mo.  Rev.  St.  §  834,  regulating 
freight  charges  by  railroads,  saw-logs  be- 
long to  class  "J."  Burkhohier  v.  Union 
Trust  Co.,  23  Am.  &*  Eng.  R.  Cas.  656,  82 
Mo.  572. 

5.  Remedy  of  Party  Paying. 

30.  Wlion  action  at  law  will  lie, 
l^enerally.* — One  who  is  charged  more 
than  the  ordinary  rate  by  a  railway  com- 
pany which  is  required  to  carry  equally  for 
all,  may  recover  back  the  excess.  Crouch 
V.  London  &*  N.  W.  R.  Co.,  2  C.  &*  K.  789. 

Overcharges  made  by  a  railway  company 
may  be  recovered  back  as  money  had  and 
received.  Parker  v.  Great  Western  R.  Co., 
7  M.  &*  G.  253,  7  Scott  N.  R.  835,  S/ur. 
194, 13  L./.  C.  P.  105,  3  Rai/w.  Cas.  563.— 
Commented  on  in  Finnic  v.  Glasgow  &  S. 
W.  R.  Co.,  2  MacQ.  H.  L.  Cas.  177.  Ques- 
tioned IN  Parker  v.  Great  Western  R.  Co., 
15  Jur.  109. — Great  Western  R.  Co.  v.  Sutton, 
L.  R.  4  H.  L.  Cas.  226,  38  L.J.  Ex.  177,  18 
W.  R.  92. 

Where  a  railway  company,  sometimes  in- 
tentionally and  sometimes  by  mistake, 
charges  a  shipper  heavier  rates  than  are  set 
out  in  the  bills  published  by  it,  he  may  re- 
cover the  excess  paid.  Garton  v.  Bristol 
6-  E.  R.  Co.,  \  B.  &*  S.  112,  7  Jur.  N.  S. 
1234.  30  L.J.  Q.  B.  273,  9  W.  R.  734. 

The  17  &  18  Vict.  c.  31  does  not  inter- 
fere with  the  'ight  of  a  party  to  recover 
back  overcharges.  Baxendale  v.  Eastern 
Counttes  R.  Co.,  4  C.  B.  N.  S.  63,  27  L.j.  C. 

P.  ^yi. 

*  Action  to  recover  overcharges.  Common 
law  and  statutory  remedies,  see  54  Am.  &  Eng. 
R.  Cab.  443,  abstr. 

Refusal  to  pay  overcharges.  Action  for  fail- 
Mre  to  deliver  freight,  see  55  Am.  &  Eng.  R.  Cas. 
5 16,  abttr. 


When  a  carrier  offers  to  carry  the  goods 
of  a  shipper  for  a  certain  price  per  car-load, 
and  the  shipper  accepts  such  offer  and  ships 
the  goods  thereunder,  the  carrier  is  bound 
thereby,  and  cannot  be  heard  to  say  he  will 
not  abide  by  its  terms  ;  and  if  a  greater  sum 
is  retained  by  the  carrier  upon  sale  of  the 
goods,  it  will  be  required  to  respond  to  the 
shipper  for  such  excess.  Atchison  &*  N.  R. 
Co.  V.  Afiller,  18  Am.  &*  Etig.  R.  Cas.  545, 
16  Ned.  661,  21  A^.   IV.  Rep.  451. 

In  ordinary  cases  between  individuals, 
where  a  person  has  no  power  to  enforce  an 
unjust  claim  but  by  legal  remedies,  and 
another  pays  it,  he  cannot  recover  it ;  both 
parties  are  on  an  equal  footing.  But  when 
they  are  not  on  an  equal  footing  and  money 
is  paid,  not  by  compulsion  of  law  but  by 
compulsion  of  circumstances — as  when  it  is 
paid  to  release  goods  from  illegal  restraint 
which  cannot  otherwise  be  reasonably 
effected,  or  to  compel  the  performance  of  a 
duty  by  others  in  order  to  enjoy  or  obtain  a 
right — it  may  be  recovered  back.  Under 
this  head  may  be  classed  moneys  paid  under 
color  of  title  or  charges  on  turnpikes  and 
railroads.  McGregor  v.  Erie  R.  Co.,  35  ..V. 
/.  L.  89. — Reviewing  Fearnley  j/.Morley,  5 
B.  &  C.  25 ;  Parker  7/.  Great  Western  R.  Co., 
7  M.  &  G.  253. — Mount  Pleasant  Mfg.  Co.  v. 
Cape  Fear  &*  V.  V.  R.  Co.,  42  Am.  &*  Eng.  R. 
Cas.  4r",  106  N.  Car.  7,07,  10  S.  E.  Rep.  1046. 

Ur.!,  r  a  grant  to  a  railroad  company  of  a 
right  to  take  such  tolls  as  it  shall  think  rea- 
sonable, it  seems  that  a  person  aggrieved  by 
the  exaction  of  unreasonable  tolls  would 
still  have  a  remedy  by  an  action  at  law,  and 
that  the  courts  would  have  power  to  deter- 
mine whether  the  tolls  charged  were  rea- 
sonable in  fact.  Attorney-General  v.  Chi- 
cago &*  N.   W.  R.  Co.,  IS  Wis.  425. 

Plaintiff  hired  K,,a  ciirtman,  to  transport 
goods  from  the  freight-house  of  the  defend- 
ant to  his  store  at  a  certain  price  per  ton, 
giving  him  no  authority  to  pay  the  freight 
upon  the  goods.  K.  paid  the  charges  out 
of  his  own  money  and  collected  the  amounts 
so  paid  from  plaintiff,  without  his  knowl- 
edge that  K.  had  advanced  the  charges. 
These  bills  for  freight  included  "  back 
charges"  paid  by  the  defendant  for  freight 
upon  connecting  roads,  which  were  falsely 
made  out  by  defendant's  clerk  having  charge 
of  the  business,  by  overcharging  the  amounts 
which  defendant  had  so  paid.  Held,  that 
plaintiff  could  not  recover  back  the  over- 
payments, on  the  ground  that  they  were 
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made  by  mistake,  and  that  plaintifT  had  no 
knowledge,  or  means  of  knowledge,  at  the 
time  of  the  payment,  of  their  correctness,  as 
the  payments  were  not  made  by  him  nor 
with  his  money,  and  K.  was  not  his  agent  to 
make  such  payments.  Worthington  v.  Kew 
York  C.  A\  Co.,  6  Lans.  (N.  V.)  257. 

40.  Paying  under  protest.* — At 
common  hiw,  one  from  whom  a  carrier  has 
exacted  excessive  charges  may  recover  back 
the  excess  ;  and  it  ia  r.ot  necessary  that  the 
payment  should  have  been  made  under  pro- 
test. Heisermait  v.  Burlington,  C.  A".  &*  A^. 
R.  Co.,  16  Am.  &•  Eng.  R.  Cas.  46,  63  Iowa 
732,  18  N.  IV.  Rep.  903.— Followed  in 
Louisville,  E. &  St.  L.  Con.  R.  Qo.v.  Wilson, 
132  Ind.  517. 

A  consignee  of  goods,  if  he  desires  to  do 
so,  may  submit  to  the  wrong  of  an  over- 
charge, tender  the  overcharge  under  pro- 
test, and,  if  the  money  be  accepted,  he  may 
afterwards  recover  back  the  amount  wrong- 
fully exacted.  But  this  is  merely  a  right  or 
privilege  accorded  by  law,  and  he  is  under 
no  duty  to  exercise  the  privilege.  Loomis 
V,  Wabash,  St.  L.  <S-  P.  R.  Co.,  17  Mo.  App. 
340.  Beckwith  v.  Frisbie,  32  Vt.  559. 
— Distinguishing  Skeate  v.  Beale,  11 
Ad.  &  El.  983,  39  E.  C.  L.  516.  Quoting 
Shaw  V.  Woodcock,  7  B.  &  C  73  ;  Atlee  v. 
Backhouse,  3  M.  &  W.  650;  Parker  r*.  Great 
Western  R.  Co.,  7  M.  &  G.  253,  49  E.  C.  L. 
252 ;  Parker  v.  Bristol  &  E.  R.  Co.,  7  Eng. 
L.  &  Eq.  528 ;  Maxwell  v.  Griswold,  10  How. 
(U.  S.)  243.  Reviewing  Astlcy  v.  Rey- 
nolds, 2  Strange  915;  Smith  v.  Bromley,  2 
Dougl.  696 ;  Cartwright  %>.  Rowley,  2  Esp. 
723;  Harmony  z/.  Bingham,  12  N.  Y.  99. 

The  Erie  railway  company  must  be  con- 
sidered as  running  on  the  Long  Dock  rail- 
road under  the  Paterson  and  Hudson  river 
charter  and  rates.  They  cannot  charge  as 
common  carriers.  The  additional  chargeof 
four  cents  per  one  hundred  pounds  (for  ter- 
minal expenses)  on  freiglits  destined  for  Jer- 
sey City  or  New  York,  and  upon  all  freights 
from  Jersey  City  or  New  York,  is  unlawful ; 
having  been  paid  involuntarily  and  under 
protest,  it  may  be  recovered  back  by  the 
parties  paying.  McGregor  v.  Erie  R.  Co., 
35  A':  J.  L.  89.— Quoted  in  Peters  v. 
Marietta  &  C.  R.  Co..  42  Ohio  St.  275  ;  West 
Virginia  Transp.  Co.  v.  Sweetzer,  22  Am.  & 
Eng.  R.  Cas.  469,  25  W.  Va.  434. 

Where  under  a  statute  making  it  nnlaw- 

*  Overcharges  paid  under  protest  may  be  re- 
covered back,  see  note,  5 1  Am.  Rep.  830. 


ful  to  charge  for  the  carriage  of  freight 
higher  rates  than  those  prescribed  in  the 
act,  plaintiti  was  compelled  by  defendant  to 
pay  higher  rates,  and  paid  them  under  pro- 
test, tlic  subsequent  repeal  of  the  statute 
would  not  deprive  him  of  the  right  to  re- 
cover damages  for  the  unlawful  overcharge. 
Graham  v.  Chicago,  M.  &»  St.  P.  R.  Co.,  3 
Am.  &>  Eng.  R.  Cas.  289,  53  IVis.  473,  10 
A'.  W.  Rc/>.  609.  —  Distinguished  in 
Young  V,  Kansas  City,  St.  J.  &  C.  B.  R.  Co., 
33  Mo.  App.  jr 

The  fact  tiia  i  shipper  pays  overcharges 
under  protest  and  for  the  purposeof  obtain- 
ing possession  of  his  goods  does  not  dis- 
qualify him  from  recovering  such  over- 
charges in  an  action  for  money  had  and 
received.  Lancashire  <S-  V.  R.  Co.  v.  Gidlow 
{No.  2),  L.R.  7  H.  L.  Cas.  517.  32  L.  T.  573. 
24  W.R.  144. 

A  shipper  who  objects  to  charges  as  ex- 
cessive, but  pays  under  protest,  is  entitled 
to  recover  back  the  amount  of  any  exress 
of  what  was  fair  and  reasonable,  although 
he  did  not  make  any  tender  of  any  specific 
sum  as  a  fair  and  reasonable  charge.  Par- 
ker v.  Bristol  (S^  E.  R.  Co.,  6  E-v.  702,  6 
Railw.  Cas.  776. 

The  whole  sum  paid  in  excess  of  what  is 
a  fair  and  reasonable  charge  is  recoverable 
from  the  railway  company  to  which  pay- 
ment was  made  under  protest,  although  it 
had  received  a  portion  of  it  as  agent  only 
of  another  and  connecting  railway.  Parker 
V.  Bristol  »S-  E.  R.  Co.,  6  Ex.  702,  6  Railiv. 
Cas.  776. 

The  court  of  bankruptcy  has  no  jurisdic- 
tion to  make  an  order  to  compel  a  railway 
company  to  repay  to  a  receiver  of  an  insol- 
vent trader  a  sum  which  he  has  paid  to  the 
railway  company  under  protest  on  its  re- 
fusal to  deliver  goods  which  he  had  pur- 
chased with  his  own  money  and  sent  to  the 
trader  until  the  amount  which  the  trader 
owed  for  freight  due  at  the  time  of  his 
bankruptcy  was  paid.  E.v  parte  Great 
ii'estcrn  R.  Co.,  L.  R.  22  Ch.  D.  470,  52  L. 
J.  Ch.  D.  734,  48  L.  T.  196,  31   /('.  R.  419. 

41.  When  pnynient  not  voluntary. 
— The  payment  of  an  overcharge  of  freight 
to  a  railroad  company  engaged  as  a  com- 
mon carrier  of  goods  is  not  a  voluntary 
payment  within  the  ordinary  meaning  of 
that  term,  and  a  shipper  has  the  right  to 
sue  upon  his  contract  and  recover  back  the 
excess  of  freight  paid  over  the  contract 
rate.    Louisville,  E.  &*  St.  L.  Con.  R.  Co.  v. 
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Wilson,  54  Am.  &*  Eng.  R.  Cas.  452,  132 
Ind.  517,  32  iV.  E.  Rep.  311.— Following 
Heiserman  v.  Burlington,  C.  R.  &  N.  R. 
Co.,  16  Am.  &  Eng.  R.  Cas.  46,63  Iowa  732; 
Chicago  &  A.  R.  Co.  v.  Chicago,  V.  &  VV. 
Coal  Co.,  79  111.  121 ;  Mobile  &  M.  R.  Co.  v. 
Steiner,  6i  Ala.  559.  Not  following 
Evershed  v.  London  &  N.  W.  R.  Co.,  3  Q. 

B.  D.  134;  Arnold  v.  Georgia  R.  &  B.  Co., 
so  Ga.  304.— Tw//  V.  Ide,  3  Blatc/if.  {U.  S.) 
249.— Approving  Parker  v.  Great  Western 
R.  Co.,  7  M.  &  G.  253 ;  Parker  v.  Bristol  & 
E.  R.  Co.,  7  Eng.  L.  &  Eq.  ^2^.— Lafayette 
•S-  /.  R.  Co.  V.  Pattison,  41  Ind.  312. — 
Quoted  in  West  Virginia  Transp.  Co.  v. 
Sweetzer,  22  Am.  &  Eng.  R.  Cas.  469,  25  W. 
Va.  434.  Reviewed  in  Peters  v.  Marietta 
&  C.  R.  Co.,  42  Ohio  St.  275. 

A  payment  of  an  overcharge  in  the  belief 
that  the  demand  is  proper,  and  without  the 
knowledge  that  it  is  wrongfully  exacted,  is 
not  voluntary  and  may  be  recovered  back. 
Cook  V.  Chicago,  R.  I.  &*  P.  R.  Co.,  45  Am. 
&>  Eng.  R.  Cas.  291,  81  Iowa  551,  46  N.  W. 
Rep.  1080. 

A  shipper  has  a  right  to  have  his  goods 
transported  at  legal  rates  over  the  usual 
line  of  a  common  carrier  of  such  goods; 
and  if,  to  procure  the  services  of  such  car- 
rier, the  shipper  is  compelled  to  pay  illegal 
rates  established  by  the  carrier,  the  pay- 
ment is  not  such  a  voluntary  payment  as 
will  preclude  recovering  back  the  illegal 
charge ;  nor  will  it  preclude  such  recovery 
if  the  payments,  by  arrangement  of  parties, 
are  made  at  the  end  of  each  month.  Peters 
V.  Marietta  &-  C.  R.  Co.,  18  Am.  (S-  E/tg.  R. 
Cas.  492,  42  0/tio  St.  275,  51  Am.  Rep.814.— 
Approving  Parker  v.  Great  Western  ^ 
Co.,  7  M.  &  G.  253.    Quoting  New  V'  Ai 

C.  R.  Co.  ?'.  Lockwood,  17  Wall.  (U.  S.)  579; 
McGregor  v.  Erie  R.  Co.,  35  N.  J.  L  89; 
Mobile  &  M.  R.  Co.  v.  Steiner,  61  Ala. 
559.  Reviewing  Lafayette  &  I.  R.  Co.  v. 
Pattison,  41  Ind.  312 ;  Chicago  &  A.  R.  Co. 
7'.  Chicago,  V.  &  W.  Coal  Co.,  79  111.  121. — 
Reviewed  in  West  Virginia  Transp.  Co.  v. 
Sweetzer,  22  Am.  &  Eng.  R.  Cas.  469,  25  W. 
Va.  434- 

If  a  person  be  engaged  in  buying  oil  in 
an  oil  region  and  shipping  it  over  a  railroad, 
and  there  is  no  other  outlet  for  this  oil  ex- 
cept over  this  railroad,  and  under  these  cir- 
cumstances he  agrees  to  pay  to  the  railroad 
company  more  than  its  legal  rate  of  charge 
for  the  freight  of  such  oil,  and  does  make 
such  payments  from  time  to  time,  in  order 


that  he  may  get  his  oil  transported  to  mar- 
ket in  the  only  manner  in  which  he  can 
transport  it,  though  such  payments  are 
made  after  each  shipment  of  oil  has  been 
made  and  the  oil  delivered,  such  person 
must  be  considered  as  making  such  pay- 
ment not  voluntarily,  but  by  compulsion, 
and  he  has  a  right,  in  an  action  for  money 
had  and  received  for  his  use,  to  recover 
back  the  excess  of  freight  so  paid  by  him 
over  the  amount  which  the  railroad  com- 
pany had  a  legal  right  to  charge,  or  to  off- 
set this  excess  against  the  railroad  com- 
pany's charge  if  it  brings  an  action  of 
assumpsit  against  such  shipper.  West  Vir- 
ginia Transp.  Co.  v.  Sweetzer,  22  Am.  &» 
Eng.  R.  Cas.  469,  25  W.  Va.  434.— Disap- 
proving PotonviC  Coal  Co.  v.  Cumberland 
&  P.  R.  Co.,  38  Md.  226.  Quoting  Parker 
V.  Great  Western  R.  Co.,  7  M.  &  G.  253; 
McGregor  v.  Erie  R.  Co.,  35  N.  J.  L.  89; 
New  York  C.  R.  Co.  v.  Lockwood,  17 
Wall.  (U.  S.)  379;  Lafayette  &  I.  R.  Co.  v. 
Pattison,  41  Ind.  312  ;  Chicago  &  A.  R.  Co. 
V.  Chicago,  V.  &  W.  Coal  Co.,  79  III.  121. 
Reviewing  Mobile  &  M.  R.  Co.  v.  Steiner, 
61  Ala.  560;  Peters  v.  Marietta  &  C.  R.  Co., 
42  Ohio  St.  275. 

42.  Acquiescence  by  shipper.*  — 
Where  a  carrier  fixes  an  excessive  freight 
rate,  which  a  shipper  pays  for  many  years 
without  tb'-ction,  he  will  be  deemed  to 
have  a'  if  seed  in  such  rate  as  reasonable, 
and  r      loi  oje  to  recover  the  excess  as  un- 

.ablc.     Killmer  v.  Nc%i>  York  C.  <S«*  //. 
Co.,  23  Am.  &>  Eng.  R.  Cas.  659,   100 

^-  y-  395.  53  ^i»i-  l^ip-  '94.  3  A'.  E.  Rep. 
293;  affirming  30  Hun  86. — DlSTlNGUl.sH- 
ING  Evershed  v.  London  &  N.  W.  R.  Co.,  3 
Q.  B.  D.  144, -L.  R.  3  App.  Cas.  1029;  Great 
Western  R.  Co.  v.  Sutton,  3  H.  &  C.  800.  L. 
R.  4  H.  L.  Cas.  226 ;  Lancashire  &  Y.  R.  Co. 
V.  Gidlow,  L.  R.  7  H.  L.  Cas.  517  ;  Parker  7'.  ^ 
Great  Western  R.  Co.,  7  M.  &  G.  253.— 
Quoted  in  Langdon  v.  New  York,  L.  E.  «!k 
W.  R.  Co.,  29  N.  Y.  S.  R.  656.  Reviewed 
IN  Root  V.  Ijong  Island  R.  Co.,  40  Am.  & 
Eng.  R.  Cas.  55, 1 14  N.  Y.  300,  21  N.  E.  Rep. 
403,  23  N.  Y.  S.  R.  226. 

43.  Ueiiiedy  under  KiikUhIi  Ntiit* 
iiteH. — The  only  remedy  where  it  is  alleged 
that  there  has  been  a  breach  of  §  2  of  the 
Railway  and  Canal  Traffic  Act  1854,  is  by 
application   to  the   railway  commissioners 

*  Limitation  <*l  action  to  recover  excessive 
charges,  see  note,  45  Am.  &  Eng.  R.  Cas.  299. 
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under  §  3 ;  and  the  only  remedy  they  can 
give  has  regard  to  the  future,  nut  the  past ; 
and  therefore  past  payments  alleged  to  be 
overcharges  by  reason  of  being  contrary  to 
the  act  cannot  be  recovered  by  action. 
Rhymney  R.  Co.  v.  Rhymney  Iron  Co.,  25  g. 
1>.  D.  146.— Following  Manchester,  S.  & 
L.  R.  Co.  V.  Denaby  M.  Colliery  Co.,  14  Q. 
B.  D.  209. 

A  carrier,  having  a  contract  for  his  own 
benefit  with  the  military  authorities  for  the 
carriage  of  military  stores  and  baggage, 
produced  to  a  railway  company  the  military 
route  or  order  for  the  conveyance  of  mili- 
tary stores  and  baggage,  accompanied  by  a 
military  escort,  and  required  the  company 
to  carry  them  at  the  low  rates  prescribed 
by  the  5  &  6  Vict.  c.  55,  §  20,  and  7  &  8 
V'ict.  c.  85,  §  12;  but  the  company  insisted 
upon  charging  the  ordinary  rate,  which  was 
paid  by  the  carrier.  Held,  that  he  could 
not  recover  back  the  excess  as  money  had 
and  received  to  his  use.  Robertson  v.  Great 
Southern  «S-  W.  R.  Co.,  1 1  Ir.  C.  L.  63,  iRy. 
<&*  C.  T.  Cas.  xi. 

The  plaintiff,  a  carrier,  sent  goods  by  the 
defendants  to  be  carried  on  their  line,  as 
also  on  that  of  the  G.  W.,  a  continuous 
line;  he  objected  to  the  charges  c^s  exces- 
sive, but  paid  the  amount  claimed  under 
protest,  making  no  tender  of  any  sum  as  a 
reasonable  charge,  //e/d,  that  he  was  en- 
titled to  recover  back  tie  amount  paid 
above  what  was  a  fair  ana  -.edsonable  charge 
in  any  action  for  money  had  and  received, 
aid  that  the  whole  sum  so  overpaid  was 
recoverable  against  the  defendants,  though 
a  portion  of  it  was  received  by  them  as 
ajjents  of  the  G.  VV.  railway  company. 
^Parker  v.  Bristol  i3>»  E.  R.  Co.,  6  Railw. 
Cas.  776,  I  Ry.  &•  C.  T.  Cas.  16. 

44.  Plea<liii(;s  in  siieli  actions.— 
Where  a  suit  was  brought  against  a  rail- 
road company  on  account  of  alleged  over- 
charges beyond  a  reasonable  rate,  but  the 
declaration  did  not  allege  either  that  no 
rates  had  been  fixed  for  the  defendant's 
road  or  that  the  charges  were  beyond  the 
rates  so  fixed,  it  was  demurrable.  Sorrell 
v.  Central  R.  Co.,  75  Ga.  509. 

Where  in  an  action  to  recover  excess  of 
freight  the  complaint  charged  that  the  ex- 
cess so  charged  and  received  by  the  defend- 
ant was  $2800,  but  it  did  not  appear  by 
affirmative  allegation  that  it  was  paid  by 
the  plaintiffs,  the  inference  will  be  indulged 
that  it  was,  as  they  were  the  shippers,  and 


the  complaint  will  be  good  as  against  a 
demurrer.  Louisville,  E.  &^  St.  L.  Con.  R, 
Co.  V.  Wilson,  54  Am.  &>  Eng.  R.  Cas.  452, 
132  Ind.  517,  32  ^V.  E.  Rep.  31 1. 

In  an  action  against  a  railroad  company 
for  charging  overtoils,  it  is  sufficient  if  the 
declaration  conform  to  the  act  under  which 
it  is  drawn,  and  unnecessary  that  it  aver 
that  defendant  is  not  within  the  exceptions 
in  Va.  Code  1873,  ch.  61,  §§  i,  58.  A'or- 
folk  &*  W.  R.  Co.  V.  Pendleton,  86  Va.  1004, 
i\  S.  E.  Rep.  1062.  Norfolk  &*  IV.  R.  Co. 
V.  Pendleton,  88  Va.  350,  13  S.  E.  Rep.  709. 

It  was  not  necessary  to  allege  in  the 
declaration  that  the  rates  prescribed  by  Va. 
Code  of  i860,  ch.  61,  §  19,  applied  to  the 
road  of  defendant,  nor  that  different  rates 
had  not  been  prescribed  by  law.  Hart  v. 
Baltimore  <S-  O.  R.  Co.,  6  W.  Va.  336. 

45.  Evideuec— In  an  action  to  re- 
cover back  excessive  freight  paid  under 
protest,  based  upon  a  special  contract,  to 
carry  for  less  than  the  amount  paid,  plain- 
tiff cannot  recover  without  proving  such  a 
contract  as  will  bind  the  company.  Michi- 
gan C.  R.  Co.  V.  Edwards,  33  Mich.  16. 

Evidence  of  plaintiff's  declarations  to  the 
drayman  who  delivered  the  goods  to  him, 
to  the  effect  that  he  thought  the  freight 
charges  were  too  high,  is  admissible  on  the 
part  of  plaintiff,as  showing  a  fact  connected 
with  the  payment  of  the  overcharge.  Ful- 
ler v.  Chicago  &*  J\\  IV.  R.  Co.,  31  Iowa 
187,  I  Am.  Ry.  Rep.  383. 

Parol  testimony  is  admissible  in  an  action 
for  overcharges,  to  show  what  the  charges 
were,  although  there  was  a  written  contract 
of  shipment.  Scammon  v.  Kansas  City,  St. 
J.  Gf  C.  B.  R.  Co.,  41  Mo.  App.  194. 

In  an  action  to  recover  back  excess 
of  freight  payments  compulsorily  made  be- 
yond the  legal  rates  of  charge,  there  is  no 
necessity  for  the  plaintiff  to  prove  that  he 
demanded  the  repayment  of  such  excess 
by  the  railroad  company  before  instituting 
such  suit.  West  Virginia  Transp.  Co.  v. 
Swectscr,  22  Am.  &»  Eng.  R.  Cas.  469,  25 
W.  Va.  434- 

On  January  28,  1887,  petitioner  entered 
into  a  contract  with  the  agent  of  a  receiver 
of  a  railroad  for  shipment  of  goods  from 
New  York  to  Texas  at  cut  freight  rates. 
The  steamer  at  New  York  refused  to  re- 
ceive the  goods,  and  Feb.  12,  18S7,  the  re- 
ceiver guaranteed  the  contract,  and  the 
goods  were  shipped  March  ist.  On  March 
4th  the  petitioner  was  informed  that  tlie 
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time  had  expired  and  the  former  rates  were 
restored.  In  an  action  to  recover  back  a 
charge  above  the  agreed  rate,  petitioner 
testified  that  nothing  was  said  to  him  as  to 
limitation  of  time  of  shipment;  and  the 
agent  of  the  receiver  was  under  the  impres- 
sion that  he  had  mentioned  it.  HeM,  that 
the  direct  testimony  of  the  petitioner  and 
the  conduct  of  the  parties  showed  that  no 
immediate  shipment  was  contemplated. 
£as/on  v.  Houston  &-  T.  C.  /i.  Co.,  32  Fed. 
Rep.  897. 

Where,  in  an  action  against  a  railroad 
company  by  a  shipper  to  recover  the  excess 
of  charges  on  cotton  shipped  by  him  over 
and  above  what  was  reasonable,  the  only 
testimony  bearing  on  the  question  of  the 
reasonableness  of  the  charges  paid  by  him 
was  that  the  rates  of  freight  on  compressed 
cotton  shipped  from  Montgomery  or  Selma 
were  about  fifty  per  cent,  in  excess  of  the 
rates  paid  by  him  on  uncompressed  cotton 
shipped  from  Opelika,  a  point  sixty-six 
miles  less  in  distance  than  Montgomery, 
and  1 16  miles  less  in  distance  than  Selma, 
from  the  terminus  of  the  road  to  which 
the  cotton  was  shipped — it  being  common 
knowledge  that  compressing  cotton  bales 
reduces  their  bulk  about  one  half — the  tes- 
timony was  wholly  insufficient  to  furnish  a 
basis  for  determining  the  reasonableness  of 
the  charges,  and  the  court  did  not  err  in 
refusing  to  submit  that  question  to  the 
jury.  Lotsptich  v.  Central  R.  &*  B.  Co.,  18 
Am.  &•  Eng.  R.  Cas.  490,  73  Ala.  306. 

The  plaintiff  brought  an  action  against 
the  defendant,  a  railroad  company,  to  re- 
cover back  freight  paid  in  excess  of  that 
charged  to  other  shippers.  The  evidence 
showed  thiitthe  favored  parties  were  exten- 
sive shippers  of  cattle  over  the  same  route 
as  that  used  by  plaintiff,  and  that  they  made 
an  arrangement  at  the  end  of  the  route,  the 
point  of  destination,  with  three  trunk  lines, 
to  even  up  the  live-stock  tonnage  between 
these  lines,  the  "eveners"  being  required 
to  make  special  purchases  and  shipments 
when  necessary  to  maintain  the  agreed 
division  of  business,  whether  the  market 
justified  it  or  not;  they  to  receive  commis- 
sions on  all  the  stock  shipped  by  them,  or 
other  persons,  over  these  roads.  This  con- 
tract nas  in  operation  when  plaintiff 
shipped  his  stock.  Held,  that,  in  the  ab- 
sence of  any  evidence  that  defendants 
were  parties  to  the  arrangement  with  the 
*'  eveners,"  plaintiff  cannot  recover.    Roths- 


child V.  Wabash,  St.  L.  &*  P.  R.  Co.,  30  Am. 
&•  Eng.  R.  Cas.  76,  92  Mo.  91, 10  West.  Rep, 
72,  4  S.  W.  Rep.  418. 

40.  Remedy  by  iqjunction. — An  in- 
junction will  not  be  granted  to  prevent  a 
railway  company  from  charging  a  carrier 
otherwise  than  equal  with  all  other  persons. 
Sutton  V.  South  Eastern  R.  Co.,  1 1  /ur.  A\ 
S.  935.  35  ^-  /•  £^^-  38,  L.  R.  I  Ex.  32,  14 
W.  R.  133,  13  L.  T.  438,  ^H.&'C.  325. 

An  injunction  will  not  be  granted  before 
trial  to  restrain  an  overcharge  for  packed 
parcels.  Sutton  v.  South  Eastern  R.  Co.,  11 
/ur.  N.  S.  935,  35  L.J.  Ex.  38,  L.  R.  i  Ex. 
32,  14  W.  R.  130,  13  L.  T.  438,  4  H.&^  C. 

325. 

Where  the  bill  for  an  injunction  to  pre- 
vent a  shipper  from  instituting  a  number  of 
suits  against  a  railroad  company  to  recover 
for  alleged  overcharges  in  freight  allej-es 
that  the  said  shipper  intends  to  sue  to  re- 
cover certain  sums  for  overcharge  on  each 
car  of  lumber  shipped  by  him,  and  avers 
that  the  rates  established  and  charged  are 
less  than  the  maximum  rates  fixed  by  law, 
the  maintenance  of  the  company's  rates  is 
the  real  subject  of  dispute,  and  determines 
the  jurisdictional  value  of  the  amount  in 
controversy;  and  this  value  not  being  liqui- 
dated or  fixed  by  law,  the  alleged  value, 
especially  on  demurrer  to  the  bill,  must 
govern.  Texas  (&*  P.  R.  Co.  v.  Kutemati, 
55  Am.  <S-  Eng.  R.  Cas.  507,  54  Fed.  Rep. 

547. 

On  a  bill  filed  by  the  American  Coal 
Company  against  defendant  railroad  com- 
pany for  an  injunction  prohibiting  the  latter 
from  demanding  or  receiving  from  the  com- 
plainant higher  rates  for  transporting  coal 
over  the  road  of  the  defendant  than  were, 
fixed  and  prescribed  by  the  Md.  act  of  1876, 
ch.  64,  it  appeared  that  the  complainant, 
which  was  a  coal-mining  company,  with  its 
tram-road  connecting  with  the  railroad  of 
the  defendant,  and  depending  entirely  upon 
the  latter  for  the  means  of  transporting  its 
coal  to  market,  was  specially  damaged  by 
the  illegal  exactions  by  the  defendant  of  ex- 
cessive freights.  Held,  that  the  complain- 
ant was  entitled  to  an  injunction  as  prayed. 
American  Coal  Co.  v.  Consolidated  Coal  Co., 
46  Md.  15. 

The  terminal  freight  stations  of  two  rail- 
roads in  an  inland  city  were  connected  by  a 
track  a  mile  long,  part  of  which  belonged 
to  the  first  road  and  the  rest  to  the  second. 
The  first  road  gave  notice  that  its  rate  for 
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transportation  of  coal  from  a  seaport  to  the 
city  would  be  $1.75,  and  from  the  seaport  to 
the  city  for  stations  on  the  second  road 
$1.25  per  ton.  Held,  that  the  lesser  rate 
did  not  apply  to  coal  which  was  ordered  to 
be  transported  from  the  seaport  to  tjie  city 
and  delivered  there  at  the  terminal  freight 
station  of  the  second  road,  without  being 
transferred  for  further  transportation  or 
delivery ;  and  an  injunction  requiring  the 
company  to  carry  at  the  lower  rate  should 
be  refused.  Wellington  v.  Norwich  &*  IV. 
R.  Co..  107  Mass.  582. 

An  injunction  will  not  be  granted  to  com- 
pel a  common  carrier  to  transport  goods  at 
the  rate  fixed  at  law,  but  it  will  issue  to  pre- 
vent a  railway  company,  bound  by  law  to 
transport  goods,  from  entering  into  an 
agreement  not  to  transport  them  at  the 
rates  fixed  by  law.  Rogers  L.  &>  M.  Works 
V.  Erie  R.  Co.,  20  A^.  /.  Eq.  yjg. 

Private  individuals  cannot  file  a  bill 
against  a  railroad  for  charging  a  higher  rate 
of  tolls  than  allowed  by  its  charter,  where  it 
appears  that  the  injury  to  plaintiffs  is  no 
greater  than  to  the  people  at  large.  The 
remedy  is  by  information  in  the  name  of 
the  state.  Climber  land  Valley  R.  Co.'s  Ap- 
peal, 62  Pa.  St.  218. 

Several  persons,  each  conducting  an  in- 
dividual business  that  required  shipping  by 
rail,  but  having  nothing  in  common,  cannot 
file  a  joint  bill  iigainst  a  railroad  for  dis- 
crimination in,  and  overcharge  of,  freight 
rates.  Cumberland  Valley  R.  Co.'s  Appeal, 
62  Pa.  St.  218. 

On  a  bill  filed  to  restrain  a  railroad  from 
charging  more  than  the  charter  rate  for 
freight  in  private  cars,  it  is  error  to  restrain 
the  road  from  ciiarging  more  than  on 
freight  carried  in  its  own  cars,  and  from  al- 
lowing drawbacks.  Such  decree  is  ultra 
the  bill.  Cumberland  Valley  R.  Co.'s  Appeal, 
fi2  Pa.  St.  218. 

47.  Measure  offlainages— Interest.* 
— If  a  statute  has  fixed  maximum  rates  for 
carriage,  all  charges  beyond  these  rates  is 
the  excess  recoverable.  Heiserman  v.  Bur- 
lington, C.  R.  €f  N.  R.  Co.,  16  Am.  &•  Eng. 
R.   Cas.  46,  63   Iowa  732,  18  N.  W.  Rep. 

903- 

The  measure  of  damages  where  the  stat- 
ute has  been  repealed  is  the  amount  paid  in 


•  Statutes  prohibiting  overcharges— construc- 
tion— who  may  sue — malice — measure  of  dam- 
ages, see  note,  21  Am.  &  Enc.  R.  Cas.  47. 


excess  of  the  rates  then  allowed  bylaw,  with 
interest  at  least  from  the  commencement  of 
the  action.  Graham  v.  Chicago,  M.  &*  St. 
P.  R.  Co.,  3  Am.  iS-  Eng.  R.  Cas.  289,  53 
Wis.  473,  10  A^.  W.  Rep.  609. 

A  railway  company  refusing  to  carry,  at 
the  ordinary  rate,  packed  parcels  tendered 
by  a  carrier,  whereby  he  is  obliged  to  send 
them  by  a  more  circuitous  route  and  at  a 
greater  expense,  is  not  entitled  to  recover 
damages  for  an  alleged  loss  of  business. 
Crouch  V.  Great  Northern  R.  Co.,  11  Ex. 
742,  25  Z./.  Ex.  137. 

Before  judgment,  the  penalty  allowed  b;, 
the  act  of  March  30,  1875,  for  overcharges 
for  carrying  freight  or  passengers  does  not 
bear  interest.  Iron  R.  Co.  v.  Lawrence  Fur- 
nace Co.,  54  Am.  &*  Eng.  R.  Cas.  475,  ^9 
Ohio  St.  102,  30  A^.  E.  Rep.  616.— Quoting 
Higley  v.  Beverly  First  Nat.  Bank,  26  Oliio 
St.  81. 

48.  Overcharge  on  tliroiii^Ii 
freights. — A  railroad  company  guarari- 
t-";ing  delivery  of  cotton  shipped  over  its 
own  road  and  connecting  lines,  at  a  specified 
rate  of  freight,  and  giving  a  bill  of  lading 
containing  a  provision  that  "  it  is  understood 
that  railroads  connecting  with  this  line 
recognize  its  bill  of  lading  and  will  settle 
freight  bill  accordingly,"  is  liable  for  the 
whole  amount  of  overcharges  made  and 
collected  by  its  connecting  carriers ;  and  it 
cannot  evade  liability  by  urging  a  stipula- 
tion in  the  bill  of  lading  that  it  shall  not  be 
liable  for  damages  to  the  cotton  after  leav- 
ing its  own  line  of  road,  as  such  stipulation 
has  no  application  to  freight  rates.  Little 
Rock  &»  Ft.  S.  R.  Co.  V.  Daniels,  32  Am. 
6-  Eng.  R.  Cas.  479,  49  Ark.  352,  5  S.  W. 
Rep.  584. 

A  shipper  cannot  complain  because  a 
railway,  in  violation  of  its  contract  with  a 
connecting  railway,  deducts  more  than  its 
share  of  the  freight  charges  or  lays  an  addi- 
tional charge  on  the  shipper  without  shar- 
ing with  Such  connecting  line.  Arkansas 
&•  L.  R.  Co.  V.  Smith,  42  Am.  <^  Eng.  R. 
Cas.  348,  53  Ark.  275,  135.  W.  Rep.  929. 

Where  a  shipper  applies  to  the  station 
agent  of  an  initial  carrier  for  a  through  rate 
for  goods  to  a  distant  point,  requiring  the 
goods  to  be  carried  over  several  distinct 
lines  of  railway,  and  the  station  agent  in 
turn  makes  inquiry  of  the  general  freight 
agent  of  an  intermediate  carrier,  and  re- 
ceives from  him  the  through  rate  from  the 
point  where  the  goods  are  to  be  received  by 
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such  intermediate  carrier  to  the  place  of 
destination,  however  the  intermediate  car- 
rier may  thereby  become  bound  to  the  ini- 
tial carrier,  it  does  not  thereby  become 
liable  to  the  shipper  for  the  negligence  or 
overcharge  of  carriers  subsequent  to  itself. 
Whatever  guaranty  the  transaction  may 
have  implied,  as  to  the  conduct  and  charges 
of  subsequent  carriers,  must  be  regarded  as 
personal  between  the  intermediate  and  ini- 
tial carriers.  /fi7/  v.  Burlington,  C.  K.  &•  A'. 
R.  Co.,  9  Am.  &•  Eng.  R.  Cas.  2i,  6o  Iowa 
196,  14  A^.  W.  Rep.  249. 

Where,  by  mistake  of  an  agent  of  a  line 
composed  of  several  companies,  a  car-load 
of  corn,  contracted  to  be  sent  to  Springvale, 
was  miscarried  to  a  station  near  Springfield 
and  back  again  to  the  starting-point,  the 
owner  was  not  liable  for  the  expenses  of 
such  miscarriage,  although  it  was  uncertain 
whether  an  original  billing  to  Springvale, 
N.  H.,  was  the  fault  of  the  shipper  or  of  a 
railway  clerk.  Jones  v.  Boston  &»  A,  R.  Co., 
63  Me.  188. 

If  the  company  receipts  for  goods  to  be 
transported  to  a  point  beyond  its  line  for  a 
definite  sum  named,  and  the  consignor  is 
charged  a  larger  sum  therefor,  the  receipt- 
ing company  is  responsible  to  him  for  the 
excess.  Detroit  iS-  B.  C.  R.  Co.  v.  McKen- 
zic,  9  Am.  &*  Eng.  R.  Cas.  15,  43  MicA, 
609,  5  A'.  IV.  Rep.  103 1. 

In  an  action  to  recover  such  excess,  a  va- 
riance in  describing  the  defendant's  under- 
taking as  one  for  the  carriage  of  the  goods 
for  the  whole  distance  is  immaterial.  De- 
troit &'  B.  C.  R.  Co.  v.  McKenzie,  ^  Am.  Sf* 
Eng.  R.  Cas.  15,  43  Mich.  609,  5  A^.  \V.  Rep. 
1031. 

When  freight  is  shipped  over  connf^cting 
lines,  no  action  lies  against  the  last  carrier 
to  recover  back  a  charge  in  excess  of  rate 
agreed  upon  by  the  first  carrier  in  the  ab- 
sence of  proof  that  the  first  carries,  wjio 
gave  the  bill  of  lading,  had  authority  to 
bind  the  connecting  lines  'y  its  contract 
rate  of  shipment,  or  that  the  last  carrier 
agreed  to  refund  the  sum  paid  in  excess  of 
the  amount  agreed  by  the  first  shipper 
to  be  charged.  Mount  Pleasant  Mfg.  Co. 
V.  Cape  Fear  &*  V.  V.  R.  Co.,  42  Am.  &^ 
Eng.  R.  Cas.  498,  106  A'.  Car.  207,  10  S.  E. 
Rep.  1046. — Following  Schneiders.  Evans, 
25  Mich.  241-;  Condict  v.  Grand  Trunk  R. 
Co.,  4  Lans.  (N.  V.)  106. 

Where,  in  such  action  against  the  last 
carrier,  it  was  in  evidence  that  the  agent  of 


such  carrier  at  the  point  of  destination 
stated  to  the  consignee  that  he  would  not 
let  consignee  have  the  freight  without  pay- 
ment of  a  certain  sum  (which  was  largely 
in  excess  of  the  rate  specified  in  the  bill  of 
lading^,  but  if,  after  an  investigation  made 
with  the  roads  over  which  the  car  came, 
there  was  an  overcharge,  it  would  be  re- 
funded ;  that  he  would  try  and  get  it  cor- 
rected, as  there  was  evidently  an  overcharge 
from  the  bill  of  lading,  but  it  would  have  to 
go  through  all  the  roads  over  which  it  came ; 
also  wrote  letters  to  the  consignee,  stating 
in  one  that  "the  overcharge  had  been  filed 
and  should  come  in  next  month.  In  cases 
of  overcharge  the  railroad  does  not  allow 
goods  taken  without  full  amount  being  paid, 
and  when  overcharge  is  worked  up  by  all 
the  roads,  the  G.  C.  agent  will  remit  same 
back  " ;  and  in  another  :  "  Enclosed  will 
find  message  I  received  from  G.  F.  A.,  Mr. 
Kyle.  It  seems  we  are  unfortunate  on 
overcharges.  Hope  this  one  will  be  ad- 
justed now.  I  have  done  all  that  is  possible 
or  necessary  on  my  part  to  do  in  presenting 
the  case  to  the  general  freight  agent " ;  and 
there  was  also  evidence  that  he  had  commu- 
nicated assignee's  claim  to  the  general  trans- 
portation agent — held,  that  there  was  suf- 
ficient evidence  to  go  to  the  jury  that  the 
defendant  company  assumed  to  refund  the 
amount  overcharged,  if  an  investigation 
showed  such  overcharge  to  have  been  made, 
and  the  court  below  erred  in  instructing  the 
jury  to  find  a  verdict  for  defendant.  Mount 
Pleasant  Mfg.  Co.  v.  Cape  Fear  (S-  Y.  I'. 
R.  Co.,  42  Am.  &*  Eng.  R.  Cas.  498,  106  A\ 
Car.  207,  10  S.  E.  Rep.  1046, 

Where  the  rate  paid,  under  protest,  was 
for  through  freight,  the  shipper  could  re- 
cover the  excess  over  the  local  freight  rate 
in  an  action  against  the  company.  J'ennsjl- 
vania  R.  Co.  v.  Canfield,  46  Pa.  St.  211. 

A  person  who  pays  excessive  charges 
under  protest  is  entitled  to  recover  back  the 
excess  over  the  proper  charge,  and  this  re- 
covery maybe  had  against  a  company  which 
accepts  goods  and  makes  charges  for  a  car- 
riage over  its  own  line  and  over  a  connect- 
ing line.  Parker  v.  Bristol  &»  E.  R.  Co.,  6 
Railw.  Cas.  776,  6  Ex.  702. 

40.  Elt'ect  of  ngrrcenient  to  pay  ex- 
cessive rate.— Where  a  freight  rate  has 
been  agreed  on,  and  the  shipper  has  no 
other  outlet,  and  the  railroad  demands  a 
higher  rate,  he  may  ship,  and  sue,  and  le- 
cover  back  the  excess  of  freight  above  the 
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contract  price.  Chicago  &*  A.  R.  Co.  v. 
Chicago,  V.  &*  IV.  Coal  Co..  79  ///.  121.— 
Followed  in  Louisville,  E.  &  St.  L.  Con. 
R.  Co.  V.  Wilson,  132  Ind.  517.  Quoted 
IN  West  Virginia  Transp.  Co.  v.  Sweetzer, 
22  Am.  &  Eng.  R.  Cas.  469,  25  W.  Va.  434. 
Reviewed  in  Peters  v.  Marietta  &  C.  R. 
Co.,  42  Ohio  St.  275. 

When  unexpected  difficulties  occur  in  the 
transportation  of  property  by  a  carrier,  and 
the  consignor  agrees,  in  view  of  them,  to 
pay  a  sum  for  the  carriage,  in  addition  to 
what  had  been  previously  fixed  upon,  and 
pays  the  same,  he  cannot  recover  it  back  as 
paid  without  consideration.  Detroit  &*  B. 
C.  R.  Co.  v.  McKemie,  9  Am.  &*  Eng.  R. 
Cax.  15,  43  MicA.  609,  5  N.  IV .  Rep.  1031. 

50.  KcbatcM ;  ri{pht  to  recover.— 
In  an  action  for  the  recovery,  for  the  use  of 
third  persons,  of  certain  rebates  claimed  to 
be  due  upon  freight  shipped,  an  order  di- 
rected to  the  company  by  the  shippers  re- 
questing such  payments  to  be  made  to  them 
must  be  held  to  refer  only  to  sums  already 
due  or  to  become  due  on  freight  shipped  at 
the  date  thereof.  Payment  by  the  company 
to  a  subsequent  assignee  was  a  good  defense 
against  the  makers  of  the  order;  and  as  to 
the  beneficiaries  named,  the  same  would  be 
good  so  far  only  as  in  equity  they  were  the 
owners  of  the  claim  sued  upon.  Chicago  &* 
A'.  IV.  R.  Co.  v.  RccJi-cr,  33  ///.  Apfi.  290. 

In  an  action  to  recover  a  rebate  which 
plaintiff  alleged  the  company  agreed  to 
allow  him  on  freight  shipped  by  him  over 
its  road,  it  was  not  error  to  deny  defendant's 
motion  to  require  plaintiff  to  make  his  pe- 
tition more  definite  and  certain  by  stating 
where  and  by  what  officers  of  defendant  the 
alleged  contract  was  made,  whether  it  was 
oral  or  in  writing,  and  if  in  writing,  that 
plaintiff  be  required  to  file  it  in  court  for  de- 
fendant's inspection,  where  it  appeared  that 
the  contract  was  not  in  writing  and  the  pe- 
tition alleged  a  contract,  set  out  its  terms, 
averred  a  breach  thereof,  and  the  amount  of 
damages  claimed  for  the  breach.  Christie 
v.  Missouri  Pac.  R.  Co.,  32  Am,  &*  Eng.  R. 
Cas.  413,  94  A/o.  453,  7  S.  IV.  Rep.  567,  13 
West.  Rep.  688.— Distinguishing  Hanni- 
bal &  St.  J.  R.  Co.  V.  Knudson,  62  Mo.  569. 

In  an  action  to  recover  a  rebate,  where 
the  sole  defense  was  that  no  contract  al- 
lowing a  rebate  had  been  made  as  alleged 
by  plaintiff,  and  where  the  evidence  tended 
to  show  that  the  sum  claimed  by  plaintifT 
had  been  paid  by  him  and  received  by  de- 


fendant, an  instruction  in  effect  telling  the 
jury  they  might  from  such  defense  infer 
that  the  sums  claimed  had  been  received  by 
defendant  was  not  improper.  Christie  v. 
Missouri  Pac.  R.  Co.,  32  Am.  &*  Eng.  R. 
Cas.  413,  94  Mo.  453,  7  S.  IV.  Rep.  567,  13 
West.  Rep.  ()88. 

51.  Kates  as  affected  by  wroiif; 
classificat  lull.— The  hirer  of  a  car  for 
the  transportation  of  a  car-load  of  house- 
hold goods  iiiust  pay  the  increased  rate 
charged  for  iX)tatoes,  bacon,  vinegar,  and 
salt  carried  in  limited  quantities  for  sale  and 
barter,  these  not  being  household  goods. 
Smith  V.  Findley,  34  Kan.  316,  8  Pac.  Rep, 
871. 

A  petition  under  Mo.  Rev.  St.  ch.  21,  art. 
3,  alleging  that  plaintiff  shipped  two  car- 
loads of  snw-logs  over  defendant's  road,  a 
distance  of  over  25  miles  and  under  50,  for 
which  the  legal  rate  of  freight  was  $28,  but 
that  defendant  charged  an  excess  over  said 
rate  of  $3.20,  which  plaintiff  paid,  and  ask- 
ing judgment  for  that  amount,  is  sufficient. 
Burkholder  v.  Union  Trust  Co.,  23  Am.  &* 
Eng.  R.  Cas.  656,  82  Mo.  572. 

Mo.  Rev.  St.  1879,  ch.  21,  art.  3,  concerning 
railroad  classification  and  charges,  has  re- 
pealed the  common  law,  and  the  only  rem- 
edy for  an  overcharge  by  a  carrier  is  that 
given  by  the  statute.  Young  v.  Kansas 
City,  St.  J.  &*  C.  B.  R.  Co.,  33  Mo.  App.  509. 
—Distinguishing  Graham  v.  Chicago,  M. 
&  St.  P.  R.  Co.,  53  Wis.  473;  Heiserman  v. 
Burlington,  C.  R.  «S  N.  R.  Co.,  63  Iowa  732. 

A  company,  in  making  defense  in  a  suit 
for  a  penalty  for  excessive  charges,  is  not 
estopped  from  showing  that  forty-eight 
packages,  alleged  to  have  been  overcharged, 
could  have  been  charged  at  a  higher  rate, 
or  that  they  were  all,  or  in  part,  express 
matter  and  not  fully  charged  as  such,  or 
that  by  small  packages  the  company  could 
have  charged  more.  McGregor  v.  Erie  R, 
Co.,  It,  M.J.  Z.  115. 

In  a  suit  against  a  railroad  company  for 
overcharging  on  certain  freight,  by  rating 
cotton  as  "  measurement  freight"  instead  of 
"  weight  freight "  Tthe  company's  charges 
being  limited  per  foot  as  well  as  per  hun- 
dred pounds),  it  was  error  to  admit  the  evi- 
dence of  merchants  and  shippers  to  prove 
that,  by  custom,  cotton  was  "weight  freight " 
and  not  "measurement  freight."  The  com- 
pany might  lawfully  rate  cotton  either  by 
measurement  or  weight,  but  could  not 
charge  according  to  both  standards  on  the 
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same  lot  of  freight.  Centra/  H.  Co,  v. 
Hearne,  yi  Tex.  546. 

In  a  suit  for  overcharge,  the  bill  of  lading 
stipulated  that  the  rate  should  be  $120  per 
car,  and  that  the  articles  shipped  were  "  for 
farm  purposes."  The  place  of  destination 
was  on  a  connecting  road,  which  refused  to 
deliver  the  goods  until  $235  was  paid.  The 
answer  set  up  that  the  contracting  road  had 
an  agreement  with  the  other  road  whereby 
the  latter  would  carry  farming  goods  at 
reduced  rates,  such  as  stipulated  for  in  the 
bill  of  lading,  and  that  plaintiff  falsely  rep- 
resented that  the  goods  were  for  farming 
purposes.  Held,  that  the  answer  was  suffi- 
cient on  demurrer.  Fry  v.  Louisville,  N.  A. 
&•  C.  K.  Co.,  22  Am.  <S-  En^;.  R.  Cas.  442, 103 
Ind.  265,  2  N*.  E.  Rep.  744. 

52.  Statutory  penalties,  generally.* 
— The  Kansas  act  of  1883,  giving  a  full  and 
ample  remedy  to  the  shipper  for  the  recov- 
ery back  for  any  excess  of  overcharges  re- 
ceived by  the  common  carrier  beyond 
reasonable  compensation,  is  a  substitute  for 
the  remedy  provided  in  such  case  at  com- 
mon law.  The  statute  does  not  permit  the 
shipper  to  recover  the  excess  of  overcharges 
exacted  by  the  common  carrier,  but  allows 
three  times  the  excess,  or  treble  damages, 
with  attorney's  fee  and  costs.  (Laws  of 
1883,  ch.  124;  Gen.  St.  of  1889,111333, 
1334,  1342.)  Beadle  v.  Kansas  City,  Ft.  S.  Sf 
M.  R.  Co.,  51  Kan.  248,  32  Pac.  Rep.  910. — 
Criticising  Beadle  v.  Kansas  City,  Ft.  S. 
&  M.  R.  Co.,  48  Kan.  379.  Distinguishing 
Clark  V.  Merchants'  &  M.  Transp.  Co..  151 
Mass.  352,  24  N.  E.  Rep.  49 ;  Cook  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  81  Iowa  551,  46  N. 
W.  Rep.  1080;  Heiserman  v,  Burlington,  C. 
R.  &  N.  R.  Co.,  63  Iowa  732. 

53. Iowa  statutes.  —  Iowa  Laws 

1862,  ch.  169,  §2,  imposing  on  railroads  a 
penalty  for  overcharging,  does  not  prevent 
a  recovery  in  a  single  action  both  of  the 
penalty  and  the  amount  wrongfully  col- 
lected. Fuller  V.  Chicago  6-  N.  IV,  R.  Co,, 
31  /o7va  187,  I  Aw.  7^y.  Rep.  383. 

It  is  not  necessary  for  the  plaintiff  to 
show  that  the  overcharge  was  wilful  on  the 
part  of  the  company.  Fuller  v.  Chicago  &• 
N.  W,  R.  Co.,  2^  Iowa  211,  i  Am.  Ry.  Rep, 

377- 
Said  section  is  not  in  conflict  with  the 

•  Is  the  continuous  payment  of  overcharges 
without  protest  a  bar  to  the  statutory  action  to 
recover  three  times  the  amount  of  the  over- 
charges ?  see  note,  23  Am.  &  En'u.  R.  Cas.  662. 


constitution  of  the  United  States  (art.  i,  §  8) 
in  that  it  seeks  to  regulate  commerce  be- 
tween the  several  states.  Fuller  v.  Chicago 
&■>  N,  W,  R,  Co,,  31  /07va  211,  i  Aw,  Ry. 
Rep,  377- 

Under  Iowa  Acts,  15th  Gen.  Assem.ch.  68, 
fixing  a  maximum  rate  for  freight  charges, 
and  providing  that  a  higher  charge  shall  be 
"  punished  by  a  forfeiture  of  (!5oo  to  the 
school  fund,"  and  that  the  company  "  shall 
forfeit  and  pay  to  the  person  injured  five 
times  the  amount  of  the  charges,"  etc.,  an 
action  under  the  first  clause  will  not  bar  an 
action  under  the  second.  Herriman  v.  Bur- 
lington, C,  R,  d*  N,  R.  Co.,  9  Am.  &>  Eng. 
R.  Cas.  339,  S7lowa  187.  9  A^-  ^-  J^ep.  378, 
10  A^.  W,  Rep,  340. 

64. Missouri  statutes.— Mo.  Laws 

1887  (Ex.  Sess.),  p.  15,  §§  I,  ID,  II,  standing 
alone,  would  seem  to  entitle  the  shipper  to 
recover  triple  damages  from  the  carrier  for 
exacting  unreasonable  and  unjust  freight 
charges,  whenever  a  jury  might  deem  the 
rate  unreasonable  or  unjust;  but  looking  at 
the  whole  act,  in  connection  with  antece- 
dent legislation,  in  pari  materia,  the  triple 
liability  does  not  arise  where  the  carrier  has 
not  charged  a  rate  in  excess  of  the  maxi- 
mum rate  established  by  the  railroad  com- 
missioners, or  the  maximum  rate  permitted 
by  the  statute  in  the  absence  of  any  action 
thereon  by  the  commissioners.  Winsor 
Coal  Co.  v.  Chicago  *-  A.  R.  CV*.,  52  Fed. 
Rep.  716. 

The  common-law  right  of  action  was 
superseded  by  the  remedies  provided  by  the 
statute.  U'insor  Coal  Co.  v.  Chicago  6-  A. 
R.  Co.,  52  Fed.  Rep.  716. 

In  an  action  to  recover  the  penalties  for 
overcharges  for  transportation  by  a  railroad 
company  (Rev.  St.  §g  833,  834,  835),  the  fart 
that  the  petition  states  the  maximum  rate 
to  be  less  than  that  allowed  by  law  does  not 
vitiate  it.  Reynolds  v.  Chicago  &^  A.  R.  Co., 
85  Afo.  90. 

In  an  action  to  recover  the  penalties  for 
overcharges  for  transportation,  where  there 
was  a  special  contract  between  the  shipper 
and  the  company  for  legal  rates,  the  plain- 
tiff is  not  remitted  to  an  action  for  breaclj 
of  the  contract,  and  such  contract  consti- 
tutes no  defense.  Reynolds  v.  Chicago  &• 
A.  R.  Co.,  85  Mo.  90. 

A  petition  in  an  action  011  Rev.  St.  1S89, 
§  2643,  to  recover  penalties  for  charging 
plaintiff  unreasonable  rates  on  coal  shipped 
over   defendant's  line,  is  fatally  defective 
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which  fails  to  allege  that  the  rates  charged 
were  In  excess  of  those  fixed  by  defendant 
r.nd  filed  with  the  state  board  of  railroad 
commissioners  and  posted  in  defendant's 
depots,  or  that  the  charges  were  in  excess 
of  the  maximum  rate  fixed  by  the  commis- 
sioners or  by  the  statute.  McGrew  v.  Mis- 
souri Pac.  R.  Co.,  114  Mo.  210,  21  i'.  IV. 
Rep.  463. — Reviewing  Sorrell  7/.  Central  R. 
Co.,  75  Ga.  509;  Chicago,  B.  &  Q.  R.  Co.  v. 
People,  ^^  111.  443. 

Where  a  new  right,  or  the  means  of  ac- 
quiring it,  is  conferred,  and  an  adequate 
remedy  for  its  invasion  is  given  by  the  same 
statute,  parties  injured  are  confined  to  the 
statutory  redress,  but  the  right  secured  by 
Rev.  St.  ch.  21,  art.  3,  is  not  a  new  right,  as 
the  carrier  has  always  been  obliged  to  carry 
freight  for  a  reasonable  charge,  and  it  has 
always  been  the  right  of  the  shipper,  at 
common  law,  to  recover  back  any  excess 
beyond  a  reasonable  charge.  Young  v. 
Kansas  City,  St.  J.  &*  C.  B.  R.  Co.,  33  Mo. 
App.  509. 

Upon  allegations,  under  Mo.  Rev.  St. 
1879,  §  844,  of  a  charge  by  a  railroad  com- 
pany for  freight  in  excess  of  rates  fi.\ed  by 
the  railroad  commissioners,  no  recovery  can 
be  had,  under  §  835,  for  a  charge  exceeding 
the  statutory  rate,  where  there  is  a  failu'-e 
to  prove  that  a  rate  has  been  fixed  by  tiie 
commissioners.  Scammon  v.  Kansas  City, 
St.  J.  6-  C.  B.  R.  Co.,  41  Mo.  App.  194. 

55. Texas  statiiteH,  tfeiierally.— 

The  statutory  remedy  for  overcharge  in 
freight  afforded  by  Rev.  St.  art.  4258  is  not 
exclusive,  but  cumulative,  and  he  who 
would  recover  the  penalty  provided  by  it 
must  bring  himself  clearly  within  its  terms. 
Murray  v.  Gulf,  C.  &'  S.  F.  R.  Co.,  22  Am. 
&*  Eng.  R.  Cas.  464,  63  Te.v.  407.— Not  fol- 
lowed IN  State  V.  Kansas  City,  Ft.  S.  &  G. 
R.  Go.,  32  Fed.  Rep.  722. 

The  expense  account  attending  a  carriage 
of  goods  by  railway  is  a  bill  of  particulars  of 
services  rendered  and  expenses  paid  under 
the  contract  made  by  the  railway  company 
alone.  Sc/iloss  v.  Atchison,  T.  6->  S.  F.  R. 
Co.,  85  Tex.  601,  22  S.  W.  Rep.  1014. 

In  order  to  recover  the  penalty  provided 
by  Tex.  Rev.  St.  art.  4257,  for  an  overcharge 
on  freights,  the  facts  to  show  such  violation 
must  be  alleged  ;  that  is,  that  the  company 
demanded  and  received  more  than  fifty 
cents  for  one  hundred  pounds  per  one  hun> 
dred  miles.  Dwyer  v.  Gulf,  C.  &*  S.  F.  R. 
Co.,  3  Tex.  App.  {Civ.  Cas.)  104. 


Where  a  party  sues  a  railroad  company 
under  the  Texas  act  of  May  6,  1882,  which 
merely  denounces  the  charging  of  a  greater 
rate  of  freight  than  is  specified  in  the  bill  of 
lading,  but  which  provides  no  penalty  what- 
ever for  its  violation,  he  cannot  recover 
under  the  act  of  April  10,  1883,  §  7,  which 
specially  provides  the  instances  in  which 
railroad  companies  shall  become  amenable 
to  the  penalty,  but  which  does  not  cover 
charges  in  excess  of  the  bill  of  lading. 
Thvyer  v.  Gulf,  C.  &-  S.  F.  R.  Co..  3  Tex. 
App.  [Civ.  Cas.)  104. 

Rev.  St.  art.  4258,  prescribing  a  penalty 
against  carriers  for  an  overcharge  in  freights, 
was  not  repealed  by  the  act  of  April  10, 
1883.  Missouri  Pac.  R.  Co.  v.  Rains,  3  Tex. 
App.  {Civ.  Cas.)  90.— Followed  in  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Lamkin,  23  Am.  & 
Eng.  R.  Cas.  652, 3  Tex.  App.  (Civ.  Cas.)  106. 

A  party  may  avail  himself  of  the  right  to 
sue  under  either  statute,  the  remedy  under 
the  act  of  1883  being  cumulative.  Missouri 
Pac.  R.  Co.  v.  Parkhurst,  3  Tex.  App.  {Civ. 
CrtJ.)  198. 

Under  Tex.  Rev.  St.  art.  4257  there  can 
be  no  recovery  of  the  penalty  prescribed  for 
an  overcharge  of  freights,  where  it  appears 
that  the  freight  weighed  47  x)  pounds  and 
was  transported  65  miles  for  §18,  as  under 
the  statute  the  company  had  a  right  to 
charge  as  much  as  fifty  cents  per  hundred 
for  carrying  the  freight  any  distance  less 
than  100  miles.  Missouri  Pac.  R.  Co.  v. 
Lybrand,  3  Tex.  App.  {Civ.  G:j.)  405. 

In  a  suit  for  the  statutory  penalty  for  ex- 
acting five  dollars  overcharge  for  carrying  a 
cow  and  calf  less  than  fifty  miles,  the  esti- 
mated weight  stated  in  the  bill  of  lading 
was  600  pounds.  The  way-bill  reserved  the 
right  to  correct  errors.  There  was  no  testi- 
mony as  to  the  weight  of  the  animal  from 
which  it  could  be  ascertained  whether  an 
overcharge  in  fact  had  been  made.  Held, 
that  the  penalty  should  not  have  been  im- 
posed. Sabine  &•  E.  T.  A.  Co.  v.  Cruse,  83 
Tex.  460,  18  S.  IV.  Rep.  755. 

Where  a  bill  of  lading  contained  the 
clause,  "  Weight  and  classification  subject 
to  correction,"  to  entitle  plaintiff  to  re- 
cover the  penalty  for  overcharge  he  should 
have  alleged  and  proved  that  the  weight, 
etc. ,  in  the  bill  of  lading  were  correct,  so  as  to 
negative  the  correctness  of  the  demand  for 
freight  in  excess  of  that  named  in  the  bill  of 
lading.  Gulf,  C.  &•  S.  F.  R.  Co.  v.  Loonie, 
84  Tex.  259,  19  S.  IV.  Rep.  385.— Distin- 
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GUISHING  Gulf.  C.  &  S.  F.  R.  Co.  V.  Dwyer, 
75  Tex.  572.  Quoting  Sabine  &  E.  T.  R. 
Co.  V.  Cruse,  83  Tex.  460. 

rtO. notice  «f  elniin.— The  statute 

requires  that  notice  be  given  to  "  the  rail- 
way company  or  to  the  agent  demanding  or 
receiving  the  same ;"  and  when  notice  is 
given  to  a  station  agent  at  the  place  where 
the  overcharge  is  claimed  to  have  been  de- 
manded or  received,  then  if  not  given  to  the 
agent  wlio  demanded  or  received  it  the 
necessity  for  identifying  the  transaction 
would  he  more  apparent.  It  seems  when  it 
is  claimed  that  notice,  in  cases  based  on  the 
statute,  was  given  to  an  agent  who  is  not  to 
be  deemed  the  agent  of  the  railway  company 
generally,  that  it  should  be  shown  thai  the 
notice  was  given  to  the  agent  who  demanded 
or  received  the  overcharge.  Sabine  &»  E. 
T.  R.  Co.  V.  Cruse,  83  Tex.  460,  18  S.  IV. 
Jiep.  755.— QuoTKU  IN  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Loonie.  84  Tex.  259. 

Proof  that  the  notice  was  served  upon  a 
freight  agent  who  had  succeeded  the  one  in 
charge  of  the  office  at  the  time  the  goods 
were  shipped  is  a  sufficient  compliance  with 
the  law.  Missouri  Pac.  R.  Co.  v.  Rains,  3 
Tex.  App.  (Civ.  Cas:)  90. 

A  party  may  prove  notice  of  the  over- 
charge by  showing  that  the  notice  was  duly 
posted,  and  it  will  be  presumed  that  the  let- 
ter was  duly  carried  and  delivered  ;  and  es- 
pecially will  this  be  sufficient  where  there  is 
further  evidence  showing  that  the  agent 
afterward  returned  the  notice  with  an  in- 
dorsement thereon.  Missouri  Pac.  R.  Co. 
v.  Kulliiuan,  2  Tex.  App.  {Civ.  Cas.)  406. 

In  an  action  to  recover  the  penalty  pre- 
scribed by  Tex.  Rev.  St.  art.  4258,  providing 
a  penalty  for  an  overcharge  on  freights, 
it  appeared  that  the  expense  bill  delivered 
to  the  siiipper  contained  a  provision  to  the 
elTcct  that  "  claims  for  overcharge,  loss,  or 
damage  must  invariably  be  accompanied 
by  original  bills  of  lading  and  expense 
bill."  y/t'A/,  that  such  requirement,  which 
compelled  plaintilT  to  surrender  to  the  com- 
pany his  only  written  evidence  of  the  over- 
charge, was  not  reasonable,  and  it  was  not 
necessary  in  order  to  recover  that  the  notice 
of  overcharge  should  be  accompanied  by  the 
original  bill  of  lading  or  expense  bill.  Mis- 
souri Pac.  R.  Co.  v.  Rains,  3  Tex.  App.  (Civ. 
Cas:)  90. 

Freight  was  consigned  to  D.  H.  The  ac- 
count for  overcharge  was  made  out  in  favor 
of  W.  W.  C.  A  new  station  agent  repre- 
sented the  company.    The  freight  was  de- 


livered August,  1889,  the  claim  for  over- 
charge. May  30,  1890.  The  agent  could  find 
no  bill  in  name  of  C,  and  the  claim  was  re- 
jected, the  agent  not  knowing  that  it  was 
for  overcharge  in  the  shipment  for  D.  H. 
Held,  that  the  facts  failed  to  show  such 
notice  to  the  defendant  company  as  is  re- 
quired by  statute  prior  to  recovery  of 
penalty.  Sayles  Civ.  St.  art.  4258^,  j!  10. 
Sabine  &"  E.  T.  R.  Co.  v.  Cruse,  83  Tex. 
460,  18  5.  IV.  Rep.  755. 

57.  coiiHtitiitionalitj'  of  act  of 

1882. — The  act  of  congress  requires  that 
the  schedule  of  rales  be  agreed  upon  and 
published,  and  denounces  penalties  upon 
any  carrier  who  receives  more  or  less  than 
schedule  rales.  The  state  statute  of  May  6, 
1882,  provides  that  any  carrier  who  shall 
refuse  to  deliver  freight  upon  tender  or  pay- 
ment of  the  freight  charges  shown  by  the  bill 
of  lading  shall  be  liable  for  ati  amount  equal 
to  ihe  freight  charges  for  each  day's  delay. 
This  state  law  demands  that  the  carrier 
should  do  a  thing  that  is  forbidden  by  a  con- 
stitutional law  of  congress,  and  that  law  is 
paramount  to  any  state  law  when  the  pro- 
visions of  the  latter  are  antagonistic  to 
those  of  the  former.  Dillingltam  v.  Fischl, 
I  Tex.  Civ.  App.  546,  21  S.  W.  Rep.  554. 

58. WisconHiii  Ntatiitcs.  —  Laws 

of  1874.  ch.  273,  after  fixing  the  maximum 
tolls  chargeable  gives  certain  civil  remedies 
against  the  companies  for  violations  of  the 
rates  so  fixed,  and  also  provides  penalties 
against  the  agents  of  the  companies  who 
may  be  guilty  of  such  violations ;  but  it 
does  not  provide  penalties  against  the  com- 
panies themselves.  Held,  that  the  le^al 
remedies  so  provided  furnish  no  sufficient 
ground  for  denying  relief  by  injunction 
against  the  companies.  AttorneyGeneral  v. 
Chicago  <S-  N.  W.  R.  Co.,  35  Wis.  425.— 
Revikwed  in  Ditbcrner  v.  Chicago,  M.  & 
St.  P.  R.  Co.,  47  Wis.  138. 

Rights  of  action  against  railroad  com- 
panies for  penalties  for  overcharges,  which 
had  accrued  under  the  acts  of  1874  and  1875, 
went  with  the  repeal  of  those  acts  by  cli.  57 
of  1876.  Smith  V.  Chicago  &»  N.  IV.  R.  Co., 
43  IVis.  686,  17  Am.  Ry.  Rep.  145.— Fol- 
lowing Dillon  V.  Linder,  36  Wis.  344 ;  Rood 
v.  Chicago,  M.  &  St.  P.  R.  Co.,  43  Wis.  146. 

Section  7  of  the  act  of  1876  does  not  give 
private  persons  injured  by  violations  of  the 
provisions  of  that  act  limiting  railroad 
charges  an  absolute  right  to  bring  actions 
for  three  times  the  excess,  at  their  own  ex- 
pense, without  authority  of  the    railroad 
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commissioner,  but  merely  authorizes  such 
an  action  at  the  discretion  of  the  commis- 
sioner (and  at  the  expense  of  the  state),  to 
enforce  a  penalty  on  behalf  of  the  state,  but 
payable  to  the  person  injured.  Smith  v. 
Chicago  &*  N.  W.  R.  Co.,  43  Wis.  686.  17 
Am.  I\y.  Rep.  145.— Followed  in  Streeter 
V.  Ciiicago,  M.  &  St.  P.  R.  Co..  44  Wis.  383. 

Said  section  7  cannot  be  regarded  as  con- 
tinuing prior  statutory  provisions  for  such 
actions,  or  saving  rights  of  action  which  had 
accrued  under  them,  because  the  action 
there  given  is  essentially  diflferent  from 
those  of  former  acts  in  the  respect  above 
described,  and  others;  and  is  given  only  for 
charges  in  excess  of  the  new  rates  estab- 
lished by  the  act  itself.  Smith  v.  Chicago 
«S-  N.  IV.  R.  Co.,  43  Wis.  686,  17  Am.  Ry. 
Rep.  145. 

Since  the  repeal  of  the  Wis.  Law  1874,  ch. 
273.  giving  an  action  for  three  times  the 
excess  above  legal  rates  of  the  charges  made 
by  a  railway  company  for  carriage  of  goods, 
the  plaintifT  in  such  action  cannot  with- 
out amendment  of  the  complaint  recover  as 
in  a  common-law  action  for  the  simple  ex- 
cess of  such  charges  above  reasonable  rates. 
Streeter  v.  Chicago.  M.  <&«•  St.  P.  R.  Co.,  44 
Wis.  383,  18  Am.  Ry.  Rep.  196.— Follow- 
ing Rood  V.  Chicago,  M.  &  St.  P.  R.  Co., 
43  Wis.  146;  Smith  v.  Chicago  &  N.  W.  R. 
Co.,  43  Wis.  686. 

In  an  action,  originally  brought  to  re- 
cover, for  an  exaction  of  excessive  charges 
for  the  carriage  of  goods,  the  statutory 
penalty  of  three  times  the  excess,  it  was 
determined  that  such  an  action  would  not 
lie,  by  reason  of  a  repeal  of  the  statute  (43 
Wis.  686).  The  prayer  of  the  complaint 
was  then  changed  so  as  to  demand  only  the 
illegal  excess.  Held,  that,  as  the  excessive 
'harges  are  alleged  to  have  been  made 
■  wrongfully  and  fraudulently,"  the  action 
may  be  regarded  as  still  one  in  tort,  and  the 
amendment  was  allowable.  Smith  v.  Chi- 
cago Sf  N.  W.  R.  Co.,  I  Am.  Sf*  Eiig.  R. 
Cas.  303,  49  Wis.  443,  5  N.  W.  Rep.  240.— 
Followed  in  Graham  v.  Chicago,  M.  & 
St.  P.  R.  Co.,  49  Wis.  532. 

V.  LOCAL  AND  THROUOH  BATES. 
50.   What  are    local   or  through 
firelghts.'*' — Grain  bought  in  another  state, 
shipped  to  and  stored  for  sale  at  Pittsburgh, 

*  Local  traffic  rates  must  be  reasonable,  see 
note,  12  L.  R.  A.  436. 

Construction  of  statutes  fixing  rates  for  local 
fieights,  see  note,  51  Am.  Rkp.  653. 


by  a  dealer  there,  and  afterwards  reshippcd 
by  him  to  Philadelphia,  by  the  Pennsyl- 
vania railroad,  is  local  freight  within  the 
meaning  of  the  act  of  March  7,  1861,  for 
commutation  of  tonnage  duties.  Pennsyl- 
vania R.  Co.  V.  Canfield,  46  Pa.  St.  211. 

Millers  in  Philadelphia  bought  grain  west 
of  Pennsylvania,  not  the  product  of  her  soil, 
shipped  it  to  Pitt.sburgh,  and  thence  by 
railroad  to  Philadelphia.  Held,  that  this 
was  not  "  local  freight "  within  the  meaning 
of  the  Commutation  Act  of  March  7,  1861. 
The  grain  in  such  case  was  not  a  domestic 
product.  Rowland  V.  Pennsylvania  R.  Co., 
52  Pa.  St.  250.-  Distinguishing  Shipper 
V.  Pennsylvania  R.  Co.,  47  Pa.  St.  338; 
Sandford  v.  Catawissa,  W.  &  E.  R.  Co.,  24 
Pa.  St.  378. 

Plaintiff  shipped  goods  to  a  city  in  a  for- 
eign country  over  two  railroads  connecting 
at  the  border.  The  through  bill  of  lading 
provided  that  if  the  freight  was  removed  at 
the  connecting  point,  the  shipment  should 
be  regarded  as  a  local  one  to  such  point, 
and  the  full  proper  rate  to  such  point  col- 
lected. The  plaintiff  had  knowledge  that 
the  local  rate  was  greater  than  the  pro  rata 
proportion  of  the  through  rate  to  the  con- 
necting point,  but  intended  to  withdraw 
upon  payment  of  the  lesser  pro  rata  rale. 
Held,  that  the  plaintiff  could  not  withdraw 
the  goods  at  such  point  upon  payment 
merely  of  the /ro  rata  which  the  first  road 
would  have  received  under  the  through 
shipment.  Si>:<thern  Pac.  R.  Co.  v.  Haas, 
(Tex.)  49  Am.  &>  Eng.  R.  Cas.  37.  17  S.  W. 
Rep.  600.— Following  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Dwyer,  42  Am.  &  Eng.  R.  Cas.  503, 
75  Tex.  572. 

00.  Power  of  corrler  to  make 
tliroiig;li  rates. — The  constitution  of  the 
United  States  does  not  prohibit  a  dis- 
crimination between  local  freight  on  rail- 
roads and  that  which  is  extraterritorial 
when  it  commences  its  transit;  the  distinc- 
tion is  not  personal,  and  therefore  not 
within  the  prohibition.  Shipper  v.  Pennsyl- 
vania R.  Co.,  47  Pa.  St.  338. 

The  general  freight  agent  of  a  railroad 
has  no  power  to  fix  the  rate  over  other  con- 
necting lines  of  railway  ;  and  an  agreement 
between  two  connnecting  railroad  companies 
to  transport  freight  will  not  have  the  effect 
to  make  them  joint  contractors  or  parties. 
Hill  V.  Burlitigton,  C.  R.  <S-  A'.  R.  Co.,  9 
Am.  &*  Eng.  R.  Cas.  21,  60  /oTi/a  196,  14  JV. 
W.  Rep.  249. 
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Tlie  ri(;ht  of  connecting  railronds  to  make 
contracts  for  through  rates  is  incident  to 
their  powers  unless  prohibited  by  their 
cliuitcr.  Where  such  contracts  arc  not  un- 
just, unconscionable,  or  in  restraint  of  trade 
they  will  not  he  interfered  with.  Munhall 
V.  Pennsylvania  A'.  Co.,  5  ^l»i.  &^  Eng.  A\ 
cVii.  337,  92  Pa.  S/.  150.— Distinguishing 
Morris  Run  Coal  Co.  1:  Barclay  Coal  Co.,  68 
Pa.  St.  173;  Twells  v.  Pennsylvania  R.  Co., 
12  .Am.  Law  Reg.  (N.S.)  728. 

The  traffic  arrangement  made  by  the 
managers  of  defendant  railway,  to  induce 
iralHc  from  Port  Perry  to  pass  over  their 
line  via  Lindsay  to  Port  Hope,  ought  not, 
/<•;•  .If,  to  be  treated  or  characterized  as  a 
prohibited  arrangement,  within  the  meaning 
and  intention  of  the  25th  section  of  the 
Kailw.iy  Act,  as  affording  an  undue  advan- 
ta;j;e  or  privilege  to  the  Port  Perry  dealers 
as  against  the  plaint itT'.s  intestate.  Scot/  v. 
Miiilaml  P.  Co.,  33  U.  C.  Q.  H.  580. 

Defendant  company,  by  the  loth  section 
of  the  amending  act,  16  Vict.  c.  241,  arc 
empowered  and  authorized  to  enter  into  ar- 
rangements with  steamboat  proprietors,  so 
as  to  enable  them  to  make  a  charge  or  a 
general  through  rate  from  any  point.  Scott 
v.  Midland  R.  Co.,  33  U.  C.  Q.  B.  580. 

01.  How  local  and  th rough  rates 
determined  under  Alabama  Htatute. 
— The  rate  on  freight  carried  over  the 
whole  line  of  a  railroad  company,  which 
furnishes  the  basis  for  the  additional  fifty 
per  cent,  allowed  by  the  act  of  the  General 
Assembly  of  Alabama,  approved  April  19, 
1873,  for  the  tnmsportation  of  "local 
freight,"  is  the  rate  charged  on  freight 
taken  on  at  one  terminus  and  discharged  at 
the  other,  and  not  the  rate  for  freight 
brought  from  or  carried  to  a  point  beyond 
eitiier  terminus  of  the  road.  Lotspcich  v. 
Central  R.  6-  B.  Co.,  18  Am.  &»  Et^.  R. 
C(M.  490,  73  Ala.  306.— Following  Mobile 
&  M.  R.  Co.  V.  Steiner,  61  Ala.  ^t,^.— Mobile 
&'  M.  R.  Co.  V.  Steiner,  61  Ala.  559. — Fol- 
lowed IN  Lotspeich  v.  Central  R.  &  B.  Co.. 
18  Am.  &  Eng.  R.  Cas.  490,  73  Ala.  306. 
guDTED  IN  Murray  v.  Gulf.  C.  &  S.  F.  R. 
Co.,  22  Am.  &  Eng.  R.  Cas.  464, 63  Tex.  407. 

The  second  section  of  the  act  of  April  19, 
1873,  does  not  authorize  the  addition  of 
fifty  per  cent,  on  the  charge  over  the  whole 
road,  irrespective  of  the  distance  the  freight 
may  be  carried,  but  only  an  additional  fifty 
per  cent,  more  per  mile  for  the  distance 
local  freight  is  carried,  than  the  per-mile 


freight  charged  on  goods  carried  over  the 
wlioJi;  line.  t\fol>ile  &'  M.  R.  Co.\.  Steiner, 
61  Ala.  559.— Following  State  ex  rcl.  v. 
Mobile  &  M.  R.  Co.,  59  Ala.  321. 

Wl.  Power  of  Iowa  eommlNHlon  to 
eMtabllMli  Joint  tlirouKli  rateH.— The 
autliorityof  the  state  to  limit  or  control  the 
rates  or  charges  made  by  railroad  companies 
for  the  transportation  of  freight  extends  to 
"joint  through  rates"  between  points  with- 
in the  state.  Burlington,  C.  R.&^  A'.  A'.  Co. 
V.  Dey,  45  ///;/.  &>  Eng.  R.  Cas.  391,  82  /oica 
312,48  N.tV.Rep.gS. 

The  authority  conferred  upon  the  board 
of  railroad  commissioners  to  establish  joint 
through  rates  for  the  transportation  of 
freight,  after  notice  to  the  railroad  com- 
panies affected  thereby,  does  not  operate  to 
deprive  such  railroad  companies  of  their 
property  without  due  process  of  law. 
Burlington,  C.  R.  &>  N.  R.  Co.  v.  Dey,  45  ^////. 
<S-  Eng.  R.  Cas.  391,  82  /owa  312,  48  A^.  IV. 
Rep.  98. 

«:i.  FalHe  repreHcntation  ixn  to— 
Where  aetionable.— A  false  representa- 
tion by  a  railway  company  to  a  shipper  that 
the  rate  charged  him  was  its  joint  rate,  as 
fixed  by  contract  with  a  connecting  line,  is 
not  actionable,  unless  he  was  induced  there- 
by to  ship  by  its  line  and  to  pay  more  than 
the  service  would  have  cost  him  by  some 
other  means  of  transportation.  Arkansas 
&^  L.  R.  Co.  v.  Smith,  42  Am.  &*  Eng.  R. 
Cas.  348,  S3  Arl:  275,  13  S.  IV.  Rep.  929. 

VI.  SPECIAL  SEBVICES. 

04.  Services  for  which  extra 
charge  may  bo  made.— Under  an  agree- 
ment by  a  railroad  company  to  carry  freight 
for  the  owner  thereof  at  so  much  per  ton, 
it  is  not  liable  to  refund  to  the  freighter 
the  amount  paid  by  him  for  weighing 
the  freight,  in  the  absence  of  any  evidence 
of  an  agreement  that  the  defendants 
were  to  weigh  the  same,  or  cause  it  to  be 
done,  or  to  pay  for  the  weighing.  Johnson 
V.  Cayuga  <S-  S.  R.  Co.,  1 1  Barb.  {N.  F.)62i. 

The  limit.'ition  of  rates  to  be  charged  by 
the  Monmouthshire  railway  company  by 
24  &  25  Vict.  c.  223,  §  26,  to  id.  a  ton  per 
mile  for  coals,  did  not  comprise  or  include 
a  charge  for  stoppage  which  was  not  inci- 
dental to  the  conveyance  of  the  goods; 
for  such  a  stoppage  a  reasonable  charge 
may  be  legally  made  by  the  company  under 
§  105,  8  &  9  Vict.  c.  169,  in  rddition  to  the 
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tolls  for  conveyance.  Monmouthshire  R.  &> 
C  Co.  V.  ll'illiiiiH.i,  27  L.  T.  1 34. 

Where  a  railway  act  autliuri/.cs  the  com- 
pany tu  charge  not  exceeding  three  farthings 
per  ton  per  mile  for  the  carriage  of  coal, 
but  also  provides  that  "  nothing  in  this  act 
contained  shall  prevent  the  company  from 
taking  any  increased  charges,  over  and 
above  the  charges  by  this  act  limited,  for 
the  conveyance  of  goods  of  any  description, 
by  agreement  with  the  owners  of  or  per- 
sons in  charge  of  the  goods,  either  with  re- 
spect to  the  conveyance  thereof,  except 
small  parcels  by  passenger  trains,  or  by  rea- 
son of  any  other  special  service  performed 
by  the  company  in  relation  thereto" — the 
company  may  agree  for  the  carriage  of  coals 
at  a  higher  rate  than  three  farthings,  al- 
though there  are  no  special  services  in- 
volved. IVrex/iam  K.  Co.  v.  Little  Moun- 
tain Colliery  Co.,  38  L.  T.  290. 

A  railway  company,  although  having  no 
express  statutory  power  to  make  charges 
for  the  use  of  weighing-machines  placed  in 
its  station  yard,  may  allow  coal  mercliants 
to  weigh  out  coal  to  customers  by  such  ma- 
chine in  consideration  of  a  specified  reason- 
able charge  and  may  maintain  an  action  to 
recover  such  charges,  London  &*  N.  IV. 
A\  Co.  V.  Price,  L.  A\  1 1  Q.  li.  D.  485.  52  Z. 
/.  Q.  /}.  D.  754. 

Station  accommodation,  the  use  of  sid- 
ings, weighing,  checking,  clerkage,  watch- 
ing, and  labeling  provided  and  performed 
by  a  railway  company,  in  respect  of  goods 
carried  by  it,  are  priina-facie  "  services  in- 
cidental to  the  duty  or  business  of  a  car- 
rier," within  the  meaning  of  §  51  of  the  Lon- 
don, Brighton  &  South  Coast  Railway  Act 
1869 ;  and  such  services  may  be  the  subject 
of  a  separate  charge  in  addition  to  the  rates 
prescribed  by  the  act.  //all  v.  London,  B. 
&»  S.  C.  R.  Co.,  22  Am.  &'  Eng.  R.  Cas.  446, 
L.  R.  i$Q.B.  D.  505,  S3  L.  T'.  m. 

The  cost  of  working  a  junction  between 
one  part  of  a  railway  and  another  is  an 
item  of  the  cost  of  conveyance,  the  remu- 
neration of  which  is  included  in  the  mileiige 
rate  which  the  company  is  authorized  to 
charge,  //all  v.  London,  />'.  &•  S.  C.  R.  Co., 
22  Atn,  6^  Eng.  R.  Cas.  446.  Z.  R.  1 5  (}.  />'. 
D.  505,  S3  L.  T.  345- 

The  plaintiff,  a  manufacturing  corpora- 
tion, had  been  a  shipper  for  several  years 
over  the  road  of  the  defendant  company.  It 
was  charged  for  its  traffic  to  a  certain  point, 
where  defendant's  road  connected  with  an- 
3  D.  R.  D.— 41. 


other  road,  fifty  cents  per  ton,  or  at  the  rate 
of  ten  cents  per  ton  per  mile,  the  distance 
being,  as  was  supposed,  five  miles,  I'laintitT, 
subsequently  becoming  dissatisfied  with 
the  rates  it  was  receiving,  caused  the  dis- 
tance to  be  measured,  and  learned  that  it 
was  but  four  and  nine  lemhs  miles.  It  also 
contended  that  under  the  act  of  1846  the 
freight  rates  which  the  dtfendant,  by  the 
founeenih  section  of  the  act  of  1837  was 
entitled  to  charge,  had  been  reduced,  and 
that  plairtifT  could  legally  charge  but  eight 
cents  per  ton.  Suit  was  brought  to  recover 
sums  paid  in  excess  above  this  rate,  //eld, 
that  the  act  of  1846  did  not  operate  to  re- 
duce the  rates,  and  that  the  defen'l.tnc  was 
entitled  to  charge  ten  cents  per  »on ;  that 
even  though  the  distance  was  but  four  and 
nine  tenths  miles,  yet  as  there  were  various 
terminal  services,  switching,  etc.,  that  were 
performed  by  the  defendant,  for  which  it 
was  entitled  to  a  reasonable  amount,  plain- 
tifl  was  not  entitled  to  recover.  National 
Tube  Works  Co.  v.  /ialtimore  &^  O.  R.  Co., 
(Pa.)  28  Am.  »3-  /ing.  R.  Cas.  13,  8  Atl. 
Rep.  6. 

<lrt.  Sorvlci's  for  wliivli  <'xtrn  <'liari;e 
may  ii<»t  lie  niail<>. — A  railroad  company 
cannot  collect  charges  for  unloading  freight 
which  it  converts  to  its  own  use  at  the  time 
of  such  unloading,  /hirlington  &•  M.  R.  R, 
Co.  V.  Chicago  Lumfier  Co.,  15  A'ei.  390,  19 
A',  rr.  AV/.  451.— DisTiNdUisuKi)  IN  Miller 
V.  Georgia  R.  &  B.  Co.,  88  Ga.  S63. 

The  expense  of  invoicing  traffic  and 
clerkage  is  an  expense  incidental  to  con- 
veyance and  is  not  an  "extraordinary  ser- 
vice "  for  which  a  railway  company  may 
make  an  extra  charge,  under  the  provisions 
of  its  act  authorizing  extra  charges  for  such 
services,  //all  v.  London,  />'.  «^  S.  C.  A'.  Co., 
22  Ant.  <S-  Eni,.  R.  Cas.  446,  L.  R.  1$  (J.  B. 
D.  505,  S3  L.  T.  345. 

Services  performed  by  a  railway  company 
in  advising  a  consignee  of  the  arrival  of 
goods,  obtaining  his  signature  acknowledg- 
ing receipt  of  same,  and  clerkage,  are  not 
extraordinary  services  for  which  the  com- 
pany is  authorized  to  make  an  extra  charge 
under  a  provision  in  its  act  authorizing  it  to 
charge  a  reasonable  sum  for  such  services. 
/tail  V.  /^ondon,  B.  &>  S.  C.  R.  Co.,  22  Am. 
&^  /Ing.  R.  Cas.  446,  L.  R.  1$  Q.  B.  D.  S05. 
53  /-  T-  345. 

A  railway  company  authcjrized  by  its  act 
to  demand  a  reasonable  sum  for  "  extraor- 
dinary services  "  performed  as  a  carrier  can- 
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not  make  an  extra  charge  for  providing 
and  maintaining  siding  accommodations  at 
the  receiving  station  fur  full  and  empty  cars 
and  for  taking  empty  wagons  out  and  plac- 
ing full  ones  on  the  sidings,  such  services 
being  incidental  to  conveyance  and  not  ex- 
traordinary. //</// V.  Lontion,  Ji.  &*  S.  C.  K. 
ft'.,  2;  .tin.  <5-  Eitg.  A\  Cds.  446,  L.  A'.  15  Q. 
Ji.  /'.  505.  53  L.   T.  345. 

A  railwiy  company  cannot  charge  for  the 
collecflon  and  delivery  of  goods  where  they 
have  rendered  no  such  services ;  such 
charges,  if  paid  under  protest,  may  be  re- 
covered hack.  Giirton  v.  lUiitol  &•  E.  K. 
Co.,  I  li.  &*  S.  112,  7  ////•.  A'.  S.  1234,  30  L. 
/.  Q.  n.  273.  9  "'•  ^'•-  734.  6  C.  n.  X.  S.  639, 
5 /»/;-.  A'.  S.  1 31 3.  28  /,./.  C.  r.  306,— CoN- 
siDKRKn  IN  Palmer  v.  London  k  S.  \V.  R. 
Co..  L.  R.  I  C.  P.  588.  35  L.  J.  C.  P.  289,  12 
Jur.  N.  S.  926,  15  L.  T.  159.  15  W.  R.  11. 

Under  its  special  act  the  defendant  com- 
pany was  not  entitled  to  charge,  in  addition 
to  the  regular  toll,  an  additional  sum  for 
services  performed,  acconimodations  af- 
forded, and  expenses  and  risk  incurred  in 
and  about  the  receiving,  loading,  unloading, 
and  the  delivery  of  the  goods.  Peglcr  v. 
Monmouthshire  R.  &*  C.  Co.,  6  //.  &^  N. 
644.  39  L-  J.  l^^-  249.  9  "^  A\  597,  4  L.  T. 
33'- 

Where  the  statute  provides  the  maximum 
rates  to  be  charged,  but  makes  an  exception 
in  respect  of  special  services  to  be  rendered 
by  the  company  for  loading,  unloading,  col- 
lection, and  delivery,  the  company  is  not 
entitled  to  charge  for  such  services  where 
the  customer  has  not  had  the  offer  and  op- 
tion first  distinctly  given  him  of  either 
availing  lunisclf  of  such  services  at  the 
c<impanv'.-i  rate  or  of  doing  them  hitnsclf. 
Lancashiri'  <S-»  )'.  A'.  Co.  v.  Gidlo7V,  42  L.J. 
Ex.  129,  21    W.  A'.  649. 

Where  a  railway  company  is  authorized 
to  charge  "  a  reasonable  sum  for  loading, 
unloading,  and  covering,  and  the  delivery 
and  collection  of  goods,  and  other  services 
incidental  to  the  business  of  a  carrier,"  the 
words  "  a  carrier  "  do  not  refer  to  carriage 
t^  railway,  but  the  ordinary  business  of  the 
carrier  who  collects  and  delivers  goods  from 
door  to  door;  and  the  word  "incidental" 
does  not  refer  to  the  terminal  services,  but 
to  such  subsidiary  services  as,  according 
to  the  nature  of  the  carrier's  employment, 
ordinarily  attach  to  it,  Kcmp^on  v.  Great 
Western  R.  Co.,  4  A'.  «S-  71/.  426. 

A  railway  company  which  has  carried  a 


cow  has  no  right  to  charge  the  owner,  in 
addition  to  the  charge  for  carriage,  with 
the  cost  of  cleansing  and  disinfecting  the 
car  as  required  by  statute,  since  such  ser- 
vice is  not  a  service  performed  for  the 
owner  within  the  meaning  of  a  provision  in 
its  act  empowering  the  company  to  receive 
a  certain  maximum  rate,  inclusive  of  every 
incidental  expense,  except  for  any  extraor- 
dinary services  performed  by  the  company 
in  respect  to  which  they  ought  to  make  a 
reasonable  extra  charge.  Co.x  v.  Great 
Eastern  R.  Co.,  38  /,./.  C.  P.  151,  L.  R.  4 
C.  /'.  183. 

«0.  liaiidliiitc    oonl.— A    railway 

company  cannot  make  a  terminal  charge 
for  marshaling  the  cars  of  a  ccjal  train  in  its 
station  and  on  its  own  sidings;  such  a  ser- 
vice is  paid  for  in  the  mileage  rate  which 
the  company  is  authorized  to  charge.  JIa/i 
V.  London,  />'.  &•  .V  t".  R.  Co.,  22  ylin.  &^  Eng. 
R.  Cas.  446,  L.  R.  1 5  r).  n.  D.  505.  33  /,.  /". 

345- 

Providing,  maintaining,  and  working 
signaling  and  interlocking  apparatus  at  a 
junction  with  a  branch  line  to  a  colliery, 
such  branch  line  belonging  to  the  company 
and  constructed  at  its  cost  and  to  some  ex- 
tent used  for  general  traflic,  is  not  an  "ex- 
traordinary service,"  within  the  meaning  of 
those  words  in  a  railway  act  authorizing  the 
company  to  make  an  extra  charge  for  surh 
services.  Hall  v.  London.  />'.  i?-«  S.  C.  R.  Co., 
22  Am.  6-  Eng.  R.  Cas.  446,  L.  R.  15  Q.  Ji. 
J).  505,  53  /..  T.  345. 

Services  performed  by  a  railway  company 
in  taking  the  wagons  of  a  colliery  owner 
from  his  own  siding  and  attaching  them  to 
the  trains  or  returning  them  to  the  siding, 
are  not  sucii  special  services  for  which  the 
company  is  authorized  to  make  an  extra 
charge  under  its  act  fixing  maximum 
charges,  "  except  a  reasonal)le  sum  for 
loading,  covering,  and  unloading  of  goods, 
and  delivery  and  collection,  and  any  other 
services  incidental  tf)  the  business  of  a  car- 
rier, where  such  services  or  any  of  them  are 
or  is  to  be  performed  by  the  company." 
Lancashire  6^  1'.  R.  Co.  v.  Gidhnv  (No.  2), 
Z..  R.  7  H.  L.  Cas.  517.  32  Z..  T.  573,  24  W. 
R.  144. 

The  fact  that  a  railway  company  permits 
a  colliery  cwner  to  leave  his  coals  on  the 
ground  idjoining  its  lines  does  not  consti- 
tute suc.i  a  special  service  as  to  authorize 
the  rompany  to  malte  a  special  charge 
therefor    under    its    act    fixing    maximum 
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rates,  "except  a  reasonable  sum  for  loading, 
covering,  and  unloading  of  goods,  and  de- 
livery and  collection,  and  any  other  services 
incidental  to  the  business  of  a  carrier, 
where  such  services  or  any  of  them  are  or  is 
to  be  performed  by  the  company."  Lanca- 
shire &>  Y.  K.  Co.  v.  GiiUaw  {No.  2),  L.  K.  7 
II.  L.  Cas.  517,  32  ^.  T.  573.  24  "'.  /»'•  I44- 

07.  Deiimrrage  cliai'jfc.— A  railroad 
is  not  entitled  to  charge  demurrage  for 
freight  standing  in  its  cars  unless  by  virtue 
of  contract  or  statutory  laws,  or  possibly  by 
such  use  and  custom  as  may  have  acquired 
the  force  of  law.  Burlington  &*  M.  K.  Ji'. 
Co.  V.  C/iicago  Lumber  Co.,  15  Neb.  390,  19 
N.IV.  Rep.  451. 

A  charge  by  a  railway  company  for  de- 
murriigc  is  not  alTected  by  any  decision  of 
the  railway  commissioners  as  to  its  reason- 
al)leness.  North  Eastern  A'.  Co.  v.  Cairns,  32 
//'.  A'.  829. 

Where  sacks  arc  hired  from  a  railway 
company  for  the  conveyance  of  grain,  sub- 
ject to  the  following  regulations — "2.  The 
charges  for  the  use  of  sacks  will  be  a  half- 
penny per  sack  per  journey  when  discharged 
at  any  of  the  company's  stations  on  the 
company's  line,  or  at  their  warehouses,  or 
at  warehouses  or  mills  connected  by  rail 
with  the  company's  line,  and  id.  per  sack 
when  sent  to  foreign  stations.  3.  Demur- 
rage of  halfpenny  [ler  sack  per  week  will  be 
charged  after  the  expiration  of  fourtce  , 
(lays,  the  time  to  commence  from  the  ti'\i .. 
the  sacks  leave  the  station  to  be  filled  ;  the 
time  allowed  for  filling  and  returning  to  the 
station  to  be  seven  days.  10.  None  of  the 
company's  sacks  containing  grain  will  be 
allowed  to  leave  any  station,  local  or  foreign, 
unless  a  guaranty  is  first  obtained  by  the 
clerk  in  charge  from  the  consignee  that 
the  grain  will  be  immediately  discharged 
and  the  sacks  returned  the  same  day  and  to 
the  station,"  a  claim  for  demurrage  arises 
at  the  expiration  of  the  fourteen  days  from 
the  hire  of  the  sacks,  and  the  only  person 
with  whom  there  is  a  contract  for  such  de- 
murrage is  the  consignor ;  but  by  the  opera- 
tion of  the  tenth  regulation  his  liability 
ceases  when  the  company  permits  the  sacks 
to  get  in  the  hands  of  the  consignee.  Great 
Northern  A'.  Co.  v.  liy/es.  2  C.  B.  N.  S.  344. 

Vn.  POSTING  AND  PUBLISHING  BATES. 

08.  Uiitlcr  New  MiiiiiiMliiru  act.— 

Under  N.  H.  Laws  1852,  ch.  1277,  §  i,  re- 
quiring companies  to  post  their  larilT  rates 


in  their  stations,  the  "  published  tariffs " 
referred  to  in  N.  H.  Laws  1861,  ch.  2540, 
§  4,  arc  those  posted  in  the  stations, and  the 
fact  that  a  railroad  company  had  charged 
less  rates  did  not  make  them  the  published 
ones.  Locke  v.  Concord  R.  Co.,  60  N.  IL 
552. 

VIII.  BEMEDIES  FOR  COLLECTING. 

I.  Carrier's  Lien. 

00.  In  (fciivral.— The  carrier  need  not 
be  paid  in  advance  unless  he  specially  de- 
mands it;  and  he  has  a  lien  on  the  goods 
carried  for  his  freight.  Wilson  v.  Grand 
Trunk  R.  Co.,  56  Me.  60. 

A  carrier  who  has  received  goods  from  a 
wharfinger,  with  whom  they  have  been  de- 
posited without  authority  to  forward  ihein, 
has  no  lien  on  them  for  freight  against  the 
owner.  Clark  v.  Lo-well  &•  L.  R.  Co.,  9  Grajf 
(J/ass.)  231.  —  Following  Robinson  v. 
Baker,  5  Cush.  (Mass.)  137. 

Carriers  obtain  no  lien  on  the  property  of 
the  government  for  services  in  transporting 
it.     Dufolt  v.  Gorman,   i    Minn.    301   {Gil. 

234)- 

A  carrier  acquires  no  lien  on  goods  car- 
ried unless  he  fulfils  his  contract  for  car- 
riage. Bass  v.  Upton,  i  Minn.  408  {Gil. 
292). 

The  owner  of  a  package  carried  is  not 
entitled  to  the  delivery  thereof  until  freight 
is  paid  or  tendered ;  but  a  demand  and 
tender  to  a  man  appearing  at  the  freight 
office,  who  refers  the  plaintilT  to  others,  and 
whose  employment  by  the  company  is 
wholly  unproved,  is  not  sullicient.  Lang- 
worthy  V.  New  York  6^  //.  R.  Co.,  2  E.  D. 
Smith  {N.  1'.)  195. 

70.  Iji«'ii  as  att'eotert  by  delivery  or 
part  delivery.  —  A  carrier,  by  parting 
with  the  property,  loses  its  lien  for  freight. 
Geneva,  I.  &■  S,  R.  Co.  v.  Sage,  35  Hun  {N. 
Y.)  95. 

A  carrier  having  delivered  part  of  a  quan- 
tity of  goods  consigned  to  one  person,  with- 
out collecting  the  freight,  has  a  lien  therefor 
upon  the  part  undelivered,  even  as  against 
the  consignor's  right  of  stoppage  in  transit. 
Potts  v.  New  York  &"  N.  E.  R.  Co.,  3  ^Im. 
Sr*  Eng.  R,  Cas,  424,  131  Mass.  455,  41  Am. 
Rep.  247. 

A  carrier,  having  a  lien  for  freight  upon 
an  entire  cargo  of  coal,  delivered  a  portion 
of  it,  on  the  order  of  the  consignee,  to  a 
person  who  h.ad  purchased  the  whole  carg 
from  the  consignee.     Subsequently  the  tar- 
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rier,  on  the  arrival  of  the  remainder  of  the 
coal,  notified  the  purchaser  that  he  claimed 
a  lien  on  tiie  remainder  for  the  freight  of 
the  entire  cargo,  and  ordered  him  not  to 
disturb  or  unload  it.  The  purchaser,  with- 
out right,  appropriated  the  remainder  of 
the  coal  to  his  own  use.  Held,  that  the 
fact  of  such  taking  did  not  of  itself,  as 
matter  of  law,  import  a  promise  on  the  part 
of  the  purchaser  to  pay  to  the  carrier  the 
freight  of  the  entire  cargo.  Nrw  York  &* 
N.  E.  H.  Co.  V.  Sanders,  i6  Am.  Sf  Fng.  R. 
Cas.  280,  134  Mass.  53.— Distinguishing 
New  Haven  &  N.  Co.z/.  Campbell,  128  Mass. 
104. 

The  plaintiff  railroad,  upon  the  arrival  of 
cattle  at  their  destination,  not  knowing  cer- 
tainly who  the  owner  was,  relied  on  its  lien 
for  ilic  charges  and  refused  to  deliver  them. 
The  defendant  agreed  to  be  responsible  for 
the  freight  on  their  delivery,  upon  which 
(being  a  butcher,  but  not  the  owner)  he  sold 
some  of  ilieni  and  received  the  i)roceeds, 
out  of  which  he  retained  and  was  to  pay, 
by  express  agreement  with  the  party  in 
whose  name  they  were  shipped,  the  amount 
of  the  freight  claimed.  The  defendant  also, 
subsecjucnt  to  the  delivery  of  the  cattle  hy 
the  company,  promised  to  pay  the  charges. 
}'  Id,  that  the  promise  of  the  defendant  did 
not  come  within  the  statute  of  frauds.  It 
•  was  an  original  undertaking ;  and  there 
was  abundant  consideration,  both  of  bene- 
fit to  the  promisor  and  harm  to  the  prom- 
isee, for  the  promise  by  the  defendant  to 
the  plaintiffs.  Nexv  York  &*  E.  A'.  Co.  v. 
Gilchrist,  16  Hmi.  Pr.  {N.  Y.)  564. 

71.  8clliii|i;  {ToodH  tu  HutlstV  lien.— 
In  selling  freight  for  charges  a  carrier  is 
bound  to  use  reasonable  diligence  to  ascer- 
tain the  character  of  the  packages  from  the 
external  indicia,  and  to  communicate  his 
knowledge  to  bidders;  and  if  he  fails  to  do 
so,  and  sells  valuable  freight  to  a  favorite 
having  superior  knowledge,  at  a  nominal 
price,  he  and  the  purchaser  are  liable  to  an 
action  for  damages  by  the  injured  party. 
Nathan  v.  Shivers,  16  Am.  &*  Eng.  R.  Cas. 
276,  71  Ala.  117,  46  Am.  Rep.  303. 

A  carrier  who  has  a  lien  on  goods  for  the 
freight  earned  by  him  in  transporting  them, 
and  also  for  sums  paid  for  freight  earned  by 
preceding  carriers  thereof,  has  no  right  to 
sell  tlie  goods  to  enforce  the  lien.  Briggs 
v.  Hoston  &-  L.  R.  Co.,  6  Allen  (Afass.)  246. 

If  a  carrier  who  has  a  lien  on  goods  for 
freight  wrongfully  sells  them,  he  is  liable  10 


an  action  for  the  conversion ;  and  the 
measure  of  damages  is  the  market  value  of 
the  goods,  deducting  the  amount  of  the 
lien.  Briggs  v.  Boston  6-  L.  R.  Co.,  6 
Allen  {Mass.)  246. 

Under  the  Pa.  act  of  Dec.  14,  1863,  au- 
thorizing a  carrier  to  "  expose  "  goods  for 
sale  at  public  auction  for  non-payrient  of 
freight,  an  express  company  is  not  author- 
ized to  sell  a  trunk  closed,  with  the  con 
tents  as  "  unknown."  Adams  Exp.  Co.  v. 
Schlcssinger,  75  Pa.  St.  246. 

Where  a  common  carrier  applies  to  a 
judge  of  the  court  of  common  pleas  for  an 
order  of  sale  of  goods  in  his  possession  to 
satisfy  his  lie-^,  upon  the  ground  that  the 
places  of  residence  of  the  owner  and  con- 
signee are  unknown,  and  such  order  is 
granted,  it  is  his  duty  to  expose  the  goods 
for  public  sale  at  auction.  If  hcbclls  trunks 
or  boxes  tilled  with  valuable  goods  as 
trunks  or  boxes  the  contents  of  which  are 
unknown,  without  exhibiting  the  go(jds  or 
staling  what  is  in  the  uunks  or  b(jxes,  so 
that  the  buyers  cannot  know  what  ii;'v  are 
bidding  for  or  buying,  such  a  sale  is  cou 
trary  to  the  act  of  assembly  and  the  order 
made  under  it,  and  is  unlawful,  and  the  car- 
rier will  be  responsible  to  the  owner  for  the 
value  of  the  goofls.  Schlcssinger  v.  Adams 
E.':fi.  Co.,  9  J'/iila.  (Pa.)  70. 

Where  a  railway  company  seizes  and  sells 
goods  for  tolls  without  complying  with  the 
statutory  conditions  authorizing  it  to  seize 
and  sell  goods  for  tolls,  it  becomes  a  tres- 
passer ab  initio.  North  v.  London  &*  S. 
IV.  R.  Co.,  14  C.  />'.  N.  S.  132,  g/iir.  JV.  S. 
8g6,  32  L.J.  C.  P.  156,  II  IV.  R.   624,  8  L. 

1.  .'46. 

72.  Carrier  iiiiiHt  care  lor  {;oo(l<< 
held  under  Ileii.— A  carrier,  in  detaining 
bees  to  enforce  its  lien  for  freight,  is  bound 
to  take  all  reasonable  .neasures  to  |)rcvent 
injury  to  them  while  so  detained.  Failure 
to  unload  the  bees  within  a  reasonable  time 
is  negligence,  making  the  carrier  liable  for 
the  damages  caused  thereby.  .SV  Louis,  A. 
&•  T.  IL  R.  Co.  V.  Elinnat^tin,  23  ///.  App. 
489. 

2.  When  and  from  Whom  Carrier  Entitled 

to  Demand  Charges. 

73.  RiKiit  to  (l«>nuiiHl  cliari^rs  k<mi- 
erall.v.*-The  right  to  take  tolls,  freight, 
and  fares  can  only  hi-  exercised  by  corpora- 

•  Carriers  may  (lc-man<i  prepayment  of  freight, 
sec  note,  49  Am  .v  Eng.  R.  Cas.  75. 
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tions  under  an  express  grant  in  their  char- 
ters, and  can  never  be  raised  by  implication  ; 
the  charters  ct;:''crringtiiis  ri^ht  will  always 
be  construed  most  favorably  to  the  public. 
Camden  &*  A,  K.  &*  T.  Co.  v.  liriggs,  22  N. 
J.  L.  623;  affirming  21  N.J.  L.  406. 

The  amount  of  freight  charges  to  which 
the  railroad  company  is  entitled  is  deter- 
mined by  the  weight  reported  by  the  state 
weigh-master  who  weighs  it  into  the  eleva- 
tor. Upon  the  weight  being  reported  to 
the  elevator  company  by  the  weigh-mastcr, 
the  elevator  company  reports  it  to  the  rail- 
road company  and  to  the  consignee.  There- 
upon the  railroad  company  makes  out  its 
freight  bill,  which  is  then  presented  to  the 
consignee,  and  upon  its  payment,  gives 
him  a  receipt,  and  also  gives  the  elevator 
company  a  statement  that  the  freight  bill 
has  been  paid,  whereupon,  and  not  before, 
the  elevator  company  issues  a  warehouse 
receipt  10  the  consignee.  Arthur  v.  St. 
Faul&'  D.  K.  Co.,  32  Am.  &•  Eng.  R.  Cas. 
449,  38  Minn.  95,  35  N.  \V.  Nep.  718. 

A  common  carrier  received  goods  in 
Philadelphia  for  C.  &  T.  of  Lexington,  and 
receipted  for  the  same,  to  be  delivered  to 
H.  &  L.  of  Pittsburgh  "on  presenting  this 
receipt  and  payment  of  freight."  The 
goods  were  delivered,  but  the  freight  was 
not  paid,  and  H.  &  L.  received  the  amount 
of  the  freight  from  C.  &  T.  and  afterwards 
failed.  HM,  that  the  carri»  r  was  entitled 
to  recover  the  amount  of  th  :  freight  from 
C.  A  T.  Collins  v.  Union  Transp.  Co.,  10 
U'dtts  (/'<!.)  384.— Rkviewed  in  McEwen 
v.  Jeffersonvillc,  M.  &  I.  R.  Co.,  33  Ind. 
368. 

Wl.  -e  a  railroad  company  carried  goods 
lor  an  individual,  which  were  delivered  to 
him  without  payment  for  the  freight  due  to 
the  (  ompany ,  although  the  company  charged 
the  freight  to  their  station  agent  who  de- 
livtTcd  the  goods,  and  the  agent  paid  the 
amount  to  the  company,  such  transaction 
does  not  oxtingiiish  the  debt  due  the  com- 
pany for  the  frcij^lit,  nor  does  it  transfer  the 
indebtedness  due  to  the  agent  of  the  com- 
pany so  that  lie  may  maintain  a  suit  in  his 
own  name.    Judd\.  I.itthjohn,  11  Wis.  176. 

The  term  "  manufactured  goods,"  for 
which  a  railway  company  was  entitled  to 
charge  a  certain  rate,  is  considered  to  mean 
only  those  articles  which  are  popularly 
called  manufactures.  Parker  v.  Western 
R.  Co.,  6  El.  <S-  lU.  77,  2jur.  N.  S.  325,  25 
L.  J.  Q.  n.  209. 


Where  a  railway  company  carries  goods 
entirely  upon  land  belonging  to  it,  and  not 
upon  any  highway  nor  in  the  enjoyment  of 
any  easement  or  other  right  reserved  by  the 
former  owners  of  the  land  or  those  under 
whom  they  held,  such  goods  cannot  be  the 
subject  of  a  claim  to  a  toll  thorough  or  toll 
traverse  arising  either  by  prescription  or  by 
j^rant.  linxon  Markets  Co.  v.  Neath  Sf  B. 
R.  Co.,  L.  R.  7  C.  P.  555,  27  L.  T.  316. 

A  market  company,  in  which  is  vested  by 
statute  tolls  which  had  immcmorially  been 
received  by  the  borough  for  cattle,  goods, 
and  carriages  passing  to,  through,  and  from 
the  borough,  is  not  entitled  to  toll  in  respect 
to  cattle,  goods,  or  carriages  passing  along 
a  railway  constructed  under  act  of  parlia- 
ment on  land  not  a  highway,  although  the 
rights  of  the  corporation  and  the  market 
company  were  expressly  reserved  by  the 
railway  act.  Brecon  Markets  Co.  v.  Neath 
&.  /?.  R.  Co.,  L.  R.  7  C.  P.  555,  27  L.  T.  316. 

74.  From  Mliippcr  or  <'oiisig:iivt>.* — 
The  property  in  goods  usually  passes  when 
they  are  delivered  to  the  carrier  for  ship- 
ment to  the  consignee ;  so  where  a  railroad 
company  receives  goods,  knowing  whom 
they  are  for,  in  the  absence  of  any  contract 
that  the  shipper  will  be  liable  for  the  freight 
the  company  cannot  charge  him,  where  the 
goods  have  been  carried  and  delivered  to 
the  consignee,  but  who  has  failed  to  pay  the 
freight  charges.  Union  Ereight  R.  Co.  v. 
Winklty,  55  Am.  &*  Eng.  R.  Cas.  695,  159 
Mass.  133,  34  A^  E.  Rep.  9!. 

The  defendants  hired  a  trolley  and  agreed 
with  the  owner  to  pay  for  the  carriage  both 
ways.  The  de';ndants  deliverefl  the  trolley 
to  the  plaintiffs  to  be  returned  to  the  owner, 
under  a  consigntncnt  note  which  stated  that 
the  defendants  requested  the  plainliflfs  to 
receive  and  forward  the  trolley  as  per  ad- 
dress ami  particulars  on  the  note,  and  on 
the  conditions  stated  therein.  The  note 
gave  the  name  of  the  owner  as  consignee, 
and  in  a  cf)liimn  headed  "  Who  pays  car- 
riage "  was  inserted  "consignee."  The 
plaintiffs  delivered  the  goods  to  the  con- 
signee, who  declined  lo  pay  the  freight,  on 
the  ground  that  the  defendants  had  agreed  to 
pay  it.  In  an  action  to  recover  the  freight 
from  the  defendants— //cA/,  that  under  the 
circumstances  the  defendants  could  not  be 
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•  Liability  nf  consignee  or  his  assignee  for 
freight  charRCs  ;fenerally.  Remeily  against  con- 
signee not  exclusive.  Liability  of  consignor, 
sec  note,  55  Am.  &  Eng.  R.  Cas.  700. 
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treated  merely  as  agents  of  the  consijjnee 
to  make  the  contract  for  the  carriage  of  the 
trolley,  but  were  themselves  contracting  par- 
ties, and  liable  to  pay  the  freight.  o'/«<»/ 
Western  K.  Co.  v.  Ba^^e,  23  A'>i.  &>  Eng. 
Ji.  Cas.  715.  L.  R.  15  Q.  n.  D.  625.  5.;  L.  J. 
Q-  B.  S99,  53  Z..  T.  225.  5  Ky.  Sf  C.  T.  Cas. 
vii. 

75.  Complete  carrliiKe  aiul  deliv- 
ery iiceeHSury. — To  entitle  a  carrier,  who 
has  contracted  to  transport  goods  and  to  d  .- 
deliver  them  to  the  consignee,  to  freight  a 
complete  delivery  must  be  made ;  a  carriage 
of  the  goods  in  safety  to  the  place  of  deliv- 
ery is  not  sufficient.  Western  Transp.  Co. 
V.  Hoyt,  69  A^.  Y.  230. 

Where  a  carrier,  in  violation  of  his  con- 
tract, upon  arrival  of  the  goods  at  the  ,<lace 
of  delivery  stores  instead  of  delivering 
them,  the  fuct  that  the  consignee  obtains 
possession  thereby  from  the  warehouseman 
does  not  entitle  the  carrier  to  the  freight 
contracted  for  ;  nor  where  the  consignee  so 
obtains  the  goods  under  claim  of  right  to 
possession,  discharged  from  all  claim  for 
freight,  is  such  a  receipt  an  acceptance  which 
will  entitle  the  carrier  to  pro  rata  freight. 
Western  Transp.  Co.  v.  Hoyt,  69  A^  Y.  230. 

Where  a  common  carrier  pays  damages 
for  the  loss  of  goods  by  negligence,  etc.,  it 
is  tantamount  to  a  safe  delivery  so  far  as  to 
entitle  him  to  his  freight.  Hammond  v. 
M'Clures,  1  Bay  (So.  Car.)  101. 

A  railroad  company  is  not  entitled  to  de- 
mand or  receive  either  freight  charges  or 
demurrage  until  it  is  in  a  condition  to  ten- 
der a  delivery  of  the  goods  at  a  convenient, 
safe,  and  uninterrupted  point  at  its  depot. 
The  legal  effect  of  its  undertaking  is  to  de- 
liver the  goods  at  a  point  and  in  a  manner 
to  enable  consignee  to  receive  them  without 
inconvenience,  delay,  or  interruption.  .After 
notice  it  may  require  prompt  action  on  the 
part  of  the  consignee,  but  he  may  demand 
of  it  free,  convenient,  safe,  and  undisturbed 
access  to  his  goods.  East  Tenn.,  V.  &*  G. 
Ji.  Co.  v.  Hunt.  15  Lea  {Tenn.)  261. 

The  contract  for  the  conveyance  of  mer- 
chandise is  in  its  nature  an  entire  contract; 
and  unless  it  be  completely  performed  by 
the  delivery  of  the  goods  at  the  place  of 
destination,  the  carrier  cannot,  in  general, 
claim  freight.  The  cases  in  which  a  partial 
payment  may  be  claimed  are  exceptions 
founded  upon  principles  of  equity  and  jus- 
tice  as    applicable    to   particular  circum- 


stances.     Adams    V.    Haught,    14     Tex, 
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76.  Partial  delivery.  —  Where  the 
carrier,  after  a  delivery  of  a  portion  of  the 
goods,  stores  the  residue,  he  cannot  recover 
freight  upon  the  portion  delivered.  West- 
ern Transp.  Co.  v.  Hoyt,  69  A'.   Y.  230. 

Coal  was  shipped  for  the  port  of  B.,  con- 
signed to  a  railroad  company  which  had 
its  terminus  there,  to  be  transported  by  the 
latter  to  W.  The  bill  of  lading  stated  the 
quantity  and  thr  freight  per  ton.  The  rail- 
road company  paid  the  freight  to  the  mas- 
ter of  the  vessel,  and  transported  all  the 
coal  received  to  W.  On  being  weighed 
there  after  delivery  it  was  found  some  sir. 
tons  short  of  the  amount  stated  in  tlie 
bill  of  lading.  It  was  the  custom  of  the 
ra'Iroad  company,  known  to  the  partijs  for 
'vhom  the  coal  was  tr.insported,  not  tu 
weigh  coal  thus  delivered,  but  to  depend  on 
the  bill  of  lading;  but  in  the  present  case 
the  agents  of  the  road  could,  witn  ordinary 
carj,  have  observed  a  deficiency  in  the 
quantity.  Held,X.\y,l  the  railroad  rompany 
had  not  made  itself  liable  for  the  deficiency 
in  the  coal,  anil  that  it  was  entitled  to  the 
full  amount  of  the  freight  p.iid  to  the  mas- 
ter of  the  vessel.  Naugatuck  R.  Co.  v. 
Beardsley  Scythe  Co.,  33  Conn.  218. 

77.  Abandoniiif;  earriajje.  —  Where 
a  carrier  by  boat  abandons  the  boat  and  re- 
fuses to  complete  the  contract  upon  his 
part,  he  has  no  right  to  rec<jver  any  sum 
whatever  for  freight.  In  such  a  case  it  is 
competent  for  the  consignee  to  complete 
the  transportation,  or  to  hire  or  pay  any  one 
what  was  necessary  for  so  doing,  and  as 
against  the  original  carrier  to  charge  him  or 
his  freight  the  necessary  expense  thereof. 
Bates  v.   White,  13  A'.   Y.  S.  R.  602. 

78.  Wlieii  {(oodH  are  replevied. — 
A  common  carrier  from  whom  part  of  a 
consignment  of  goods  is  replevied  by  the 
consignee,  after  the  delivery  of  another 
part  and  before  the  arrival  of  a  third  part, 
may  recover  freight  on  the  goods  already 
delivered,  and  also  on  those  which  arrive 
and  arc  tiiken  by  the  officer  and  delivered 
to  the  consignee  after  the  beginning  of  the 
service  of  the  replevin,  but  not  on  the 
goods  replevied  and  for  which  judgment  is 
afterwards  given  in  the  replevin  for  the 
Cf)nsignee.  Boston  &*  M.  R.  Co.  v.  Brvwn, 
15  Gray  {Mass.)  223.— Rpvir.WE^  IN  Dyer 
V.  Grand  Trunk  R.  Co.,  42  Vt.  441. 
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3.  R^ht  of  Last  or  In(ermed<ate  Carrier  to 
Demand  Charges. 

71>.  ICccuvcriiif;  advanced  charges.* 

— Common  carriers  who  advance  to  (ur- 
wurding  agents  existing  charges  on  goods 
for  freigl'.t,  storage,  etc.,  are  entitled  to  be 
reimbursed  by  the  consignee  and  owner  of 
the  goods  tile  amount  so  advanced,  and  lliis 
by  tlie  usage  of  trade.  White  v.  Vann,  6 
Humph.  {Tenn.)  70.  Jiissel  v.  Price,  16  ///. 
408. 

Where  a  carrier  lias  advanced  the  charges 
of  an  antecedent  carrier,  who  transported 
the  goods  under  an  independent  contract, 
he  becomes  subrogated  to  the  rights  of  the 
latter  and  may  recover  such  advances  al- 
though he  fails  to  perform  his  own  contract ; 
and  the  fact  that  his  bill  of  lading  is  for 
transportation  and  delivery  upon  payment 
of  freights  and  charges  doei  not  deprive 
him  of  such  right.  Western  Transp.  Co.  v. 
Uoyt,  69  A'.  F,  230. 

8(>.  Ijiability  of  last  carrier  to  prc- 
vcdint;  ones. — Where  goods  are  shipped 
to  a  certain  party  in  care  of  a  railroad  com- 
pany, the  company  receiving  them  is  liable 
to  the  first  carrier  for  the  freight  thereon; 
and  where  the  real  owner  refuses  to  pay  the 
freight  on  account  of  a  loss  of  a  pc'ion  of 
tlie  goods,  the  railroad  company  cannot  ad- 
just the  matter  of  damages,  but  must  pay 
I  lie  freight  actually  earned  on  the  goods 
delivered.  CanficUl  v.  Northern  R.  Co.,  18 
liinb.  (N.  Y.)  5S6. 

Ill  tlie  absence  of  «oinc  regulation  by 
law  or  custom,  a  company  receiving  freight 
froui  a  connecting  line  is  not  bound  to  ad- 
vance or  assume  payment  of  the  charges 
due  thereon  from  the  point  of  shipment  to 
the  point  of  connection.  Oregon  S.  L.  &* 
U.  N.  R.  Co.  V.  Northern  Pac.  R.  Co.,  51  Am. 
iSr'  ling.  R.  Cas.  145.  51  Fed.  Rep.  465. 

PlaintitT  was  a  member  of  an  association 
of  land-carriers  which  was  engaged  with 
defendant,  an  ocean-carrier,  in  transporting 
cotton  from  Texas  to  England  on  a  through 
bill  of  lading.  The  freiijht  charge  was  by 
agreement  divided  between  the  association 
and  defendant  in  certain  s[)ecitied  propor- 
tions, and  the  share  of  tiie  former,  by  agree- 
ment between  its  members,  was  divided  be- 
tween  them   in  the   same  manner.     Each 

•Connecting  lines.  Prep.iyment  of  freight, 
see  note,  40  Am.  &  Eno.  R.  Cas,  139. 

Lien  of  connecting  carriers  for  freiRht  charges, 
see  notes,  40  Am.  &  Eng.  R.  Cas.  148 ;  55  Id. 
416. 


member  on  receiving  goods  from  another 
paid  to  the  latter  its  proportion  of  the 
freight  charges  and  the  amount  advanced 
by  it,  if  any,  to  the  member  from  which  it 
received  them.  Plaintill,  the  last  land-car- 
rier, transported  the  goods  to  New  York  and 
delivered  them  upon  a  pier  where  defe:>:l- 
ant's  steamers  loaded.  By  the  terms  of  the 
through  bill  of  lading  the  entire  freight  was 
to  be  collected  by  defendant  on  delivery  of 
the  goods  to  the  consignees  in  Liverpool, 
and  under  it,  until  such  delivery,  no  duty 
was  imposed  on  defendant  to  pay  the  land- 
carriers  their  proportion.  A  consignment 
of  cotton  was  delivered  by  plaintilf  upon 
the  pier,  and  while  there,  without  fault  of 
either  party,  was  destroyed  by  fire.  De- 
fendant gave  to  plaintill  a  special  bill  of 
lading  which  expressly  stipulated  for  ex- 
emption from  losses  by  fire  before  loading 
in  its  steamer.  In  an  action  to  recover  of 
defendant  the  land-carrier's  proportion  of 
the  freight  chargeS:  it  appeared  that  neither 
by  any  agreement  nor  by  custom  did  de- 
fendant become  liable  for  the  lai.d-charges 
until  goods  were  laden  upon  the  vessel,  at 
which  time  it  was  the  custom  to  make  out 
the  bill  for  the  freight  and  insure  the  goods, 
insurance  never  being  effected  by  defendant 
while  the  goods  were  on  the  pier.  Held, 
that  the  action  was  not  maintainable;  that 
possession  on  shipboard  was  a  condition 
precedent  to  any  liability  on  the  part  of  de- 
fendant for  the  land-charges.  Neav  York, 
L.  K.  &^  IV.  R.  Co.  V.  Nii/iii/Kil  Steamship 
Co.,  137  ^V.   Y.   23,  32  N.  E.  Rep.  v>93,  49  N. 

Y.  S.  R.  901  ;  affirming  (12  Hun  621,  43  A'^. 

J'.  S.  R.  361,  17  A^  Y.  .<ufp.  28;  and  reaf- 
firming 37  A'.  Y.  S.  R.  731,  60  Hun  577,  14 
A'.   V.  Supp.  253. 

81.  UiKlit  of  last  carrier  to  de- 
mand more  than  c«nitract  rate.  -A. 
shipped  goods  from  New  York  to  St.  I.'uis, 
the  first  carrier  agreeing  to  deliver  tlieni 
there  for  $50.  The  last  .carrier  paid  the 
freight  charged  thereon  and  traiisi)orted 
the  goods  to  St.  Louis,  and  there  demanded 
of  A.  the  sum  it  had  paid,  with  its  own 
freight  added,  amounting  to  §100.  A  ten- 
dered §50-  Held  (there  being  no  arrange- 
ment between  the  companies  as  to  "  through 
carriage"),  that  the  last  carrier  was  entitled 
to  recover  the  amount  demanded.  Wells  v. 
Thomas,  27  Mo.  17. 

8tS.  Division  of  cliarges  I»r»\veen 
connecting  carriers.— When  >ne  of  two 
connecting  roads  collects  the  charges  at  the 
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rates  allowed  by  law  for  the  whole  distance, 
the  sum  so  collected  should  be  divided  be- 
tween the  two  companies  upon  some  equi- 
table principle,  to  be  determined  by  the 
courts  in  case  the  companies  invoke  their 
aid  in  the  premises.  Ackley  v.  Chicago,  AT. 
«S-  St.  P.  A\  a.,  36  IV/s.  353,  9  Am.  Ky.  Rep. 
112. 

4.  Pleading  in  Actions  to  Recover. 

83.  LiiiiitiiiK  cliiiiii  to  certain 
diitcH. — A  piaintitf,  by  limiting  his  claim 
to  services  performed  between  certain  dates, 
may  make  those  dates  material,  so  that  he 
cannot  claim  f  jr  services  before  or  after. 
Manchester  &*  L.  K.  Co.  v.  Fisk,  33  A^.  H. 
297. 

84.  How  toIlH  <luHvribe(l.— It  is  not 
necessary  to  declare  for  tolls  as  such.  They 
may  be  described  by  suitable  terms  to  ex- 
press the  services,  or  the  like,  for  which  the 
tolls  are  allowed.  Manchester  iV*  L.  R.  Co. 
V.  Fisk,  33  A'.  H.  297. 

It  is  unnecessary,  where  a  shipper  gives  a 
contract  note  with  respect  to  the  carriage 
of  live  stock,  that  the  two  alternative  rates 
should  appear  on  the  face  of  such  note,  but 
it  is  sufficient  that  the  contract  note  referred 
to  the  defendant's  tariff,  containing  all  the 
rattd.  Moore  v.  Great  Northern  R.  Co.,  L. 
R.  10  Ir.  95. 

5.  Defenses  to  Such  Actions. 

85.  Defenses,  {yeiiernlly.— A  demand 
by  a  carrier,  by  mistake,  of  more  than  is  due 
upon  freight  is  not  a  waiver  of  tender  of 
the  amount  legally  due.  Loe^oenhttg  v.  Ar- 
kansas &*  L.  R.  Co.,  56  Ark.  439,  19  .S".  W. 
Refi.  1051. 

In  an  action  for  charges,  in  the  absence  of 
a  special  contract  evidence  is  admissible 
that  the  plaintiffs  raised  their  charges  with- 
out giving  notice  thereof  to  defendant,  and 
without  his  knowing  that  they  were  differ- 
ent from  what  he  had  been  accustomed  to 
pay.  Fitchburg  R.  Co.  v.  (lagr,  12  (j'ray 
(.l/(i.M.)  393. 

Where  there  is  evidence  tending  to  show 
that  defendant,  in  bargaining  In  the  trans- 
poitation  and  in  receiving  the  gnods  acted 
only  as  agent  of  a  third  party,  it  is  noi  in- 
cutnlniii  upon  him  to  show  that  lie  notified 
plaintiff  at  the  time  of  receiving  the  goods 
that  he  reni\ed  them  as  agent,  if  the  jury 
are  satisfied  from  tli"  evidence  th.it  plaintiff 
nuist  have  ku'  vn  that  he  was  acting  only 
as  an  agent,  lioslun  <Sm  M.  R  Co.  v. 
U'fiitchcr,  I  A//entJf ass.)  4^7. 


L.  being  indebted  to  a  company  for 
freight,  paid  the  amount  to  the  sheriff,  who 
held  an  execution  against  the  company. 
//<■/</.  an  extinguishment  of  the  debt,  not- 
withstanding the  company  had  given  notice 
to  their  station  agent  that  they  would  hold 
him  liable  for  the  amount  of  the  freight. 
/u(/</  V.  Liltlijohn,  1 1   Wis.  1 76. 

It  is  no  defense  to  an  action  by  a  company 
to  recover  charges  for  the  carriage  of  goods 
that  the  charges  sued  for  are  unreasonable, 
so  as  to  give  an  undue  preference  to  other 
persons,  or  to  subject  the  defendant  to 
undue  prejudice  or  disadvantage,  within  the 
meaning  of  the  Railway  and  Canal  Traffic 
Act  1854,  §  2 ;  nor  can  the  defendant  in  such 
an  action  set  off,  or  recover  by  counterclaim, 
overpayments  in  respect  «)f  previous  charges 
which  were  unreasonable  within  that  sec- 
tion. Lancashire  (&«•  Y.  R.  Co.  v.  Green- 
wood, 35  /////.  (S-  Fng.  R.  Cas.  537,  21  Q.  P. 
1).  215.— Explaining  Denaby  M.  Colliery 
Co.  V.  Manchester.  S.  &  L.  R.  Co.,  1 1  App. 
Cas  97.— Reviewed  in  Liverpool  C.  T. 
Assoc.  V.  London  &  N.  W.  R.  Co.,  [1891]  i 
Q.  B.  D.  120. 

Plaintiff  shipped  cars  over  a  road  as 
freight.  No  rate  was  agreed  on,  and  none 
had  been  fixed  by  the  directors.  The  com- 
pany charged  $23  j)er  car,  which  was  paid 
under  protest.  A  sub.sequent  shipment  was 
made  under  the  same  cirt  umstanv.  os.  Held, 
that  the  facts  of  the  first  shipment  raised  no 
implied  contract  that  plaintiff  was  to  pay 
the  same  per  car  on  the  second  shii-ment. 
Greene  v.  .SV.  John  Sf  M.  R.  Co.,  22  A'«t' 
PtMH.  252. 

80.  Ri^lit  to  set-oft'  dnnuiKCN 
ngniiiHt  eliai*(res.— In  an  action  by  a  cur- 
rier for  freight  charges  defendant  may  set 
up  any  breach  of  his  contract  by  plaintiff, 
and  have  any  damages  resulting  therefrom 
applied  upon  plaintiff's  claim.  Gleadell  v. 
Thomson,  56  A'.  )'.  194:  affirming  3/.  (S-i". 
232. 

The  defendant  may  set  up  ,ns  a  defense 
negligence,  or  want  of  skill  in  the  carrier, 
by  which  the  goods  were  deteriorated  in 
value.  Leech  v.  Haldwin,  5  /f'rt/A  (/'<».)  446. 
Ay^r.v  V.  Martin,  13  />'.  Mou.  (A>.)  239. 

Where  the  action  is  brought  to  recover 
freight  over  a  cnntiniif<iis  lino  r.f  transporta- 
ticm,  of  which  plamtili's  mad  forms  a  part, 
and  the  freight  for  siK  li  triiiisportation  is  to 
he  divided  among  the  proprietors  of  the 
different  parts  of  the  line  in  ccriain  stipu- 
lated   proportions,  defendant   may  set  off 
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damages  to  the  goods  by  the  fauh  of  a 
carrier  on  any  part  of  the  line.  FUchburg 
&^  IV,  A'.  Co,  V.  //anna,  6  Grajf  (A/ass.)  539. 
— Dis'iiNGUlSHiNG  Nutting  r.  Connecticut 
River  R.  Co.,  1  Gray(Mass.)  502.— Approved 
IN  South  &  N.  Ala.  R.  Co.  v.  Wood.  9 
Am.  &  Eng.  R.  Cas.  419.  66  Ala.  167.  Dis- 
Tl.NiJUlSHK.l)  IN  Gass  V.  New  York,  P.  &  B. 
R.  Co.,  99  Mass.  220.  Reviewed  in  Dar- 
liiijiT/.  Boston  &  W.  R.  Co.,  11  Allen  (Mass.) 
295. 

The  value  of  an  article  lost  by  a  prior 
connecting  carrier  cannot  be  recouped,  in  a 
suit  by  the  lust  carrier  against  the  consignee, 
for  the  freight  bill  for  carrying  several 
articles,  including  the  lost  one.  Lawenburg 
V.  Jones,  56  A/iss.  688. 

VVherc  two  railway  companies  as  joint 
lessees  sue  for  statutory  tolls,  the  defendant 
may  set  up  against  each  company  separate 
counterclaims  for  damages  for  delay  in  the 
delivery  of  goods.  A/anc/wster  &*  S.  A',  Co, 
V.  /iroolis,  L,  R,  2  Ex.  D.  243,  46  L.  J,  Ex. 
D.  244,  25  W,  /i.  413,  36  L,  r.  103. 

IZ.  1I5DEB  EKOLISH  BAILWAT  AND  CANAL 
TRAFFIC  ACTS. 

I.  Reasonable  /'acilities — Ojerc/iarges. 

87.  Under  spccinl  actH.— Although  a 
railway  company  give  public  notice  that 
they  are  not  common  carriers  of  mineral 
traffic  and  thsit  they  only  undertake  to  con- 
vey such  traffic  under  special  rates  and  pro- 
visions, such  special  rales  must  not  exceed 
the  maximum  authorized  to  be  charged  for 
mineral  traffic  by  their  act.  In  the  con- 
struction of  a  special  act,  toll  clauses  are  to 
bo  controlled  by  a  general  clause  limiting 
maximum  charges.  Cltatterley  /ron  Co.  v. 
North  Staffordshire  R.  Co.,  3  Ry.  &*  C.  T, 
Cas.  23S.  -Following  Aberdeen  Commer- 
cial Co.  V,  Great  North  of  Scotland  R.  Co., 
3  Ky.  &  C.  T.  Cas.  205. 

The  expression  "  all  sorts  of  manure,"  in 
a  toll  clause  includes  all  sorts,  both  of  nat- 
ural and  artificial  manures,  bona  fide  for- 
warded for  the  ■  jrpose  of  being  used  as 
fertilizers.  Aberdeen  Commercial  Co.  v. 
Great  North  of  Scotland  R.  Co.,  3  Ry.  &-  C. 
T.  Cas.  205. 

A  comjwny  were  entitled  to  charge  a  cer- 
tain rate  '•  for  all  cotton  and  other  wools, 
drugs,  and  manufactured  goods."  //eld,  that 
this  meant,  not  all  goods  on  which  human 
skill  was  employed,  but  those  articles  made 
in  what  are,  in  popular  language,  called 
manufactories.  Parker  v.  Great  Western  R. 


Co.,  6  El.  &*B/.  77,  25  L./.  Q.  B.  209,  i  A>. 
6-  C.  T.  Cas.  23. 

The  special  act  of  a  railway  company 
provided  that  where  goods  were  carried  on 
the  company's  railway,  or  partly  on  their 
railway  and  partly  on  some  other  railway  of 
which  they  were  joint  owners,  or  which 
they  had  a  right  to  use,  for  a  less  distance 
than  six  miles,  the  company  should  be  en- 
titled to  take  tolls  as  for  six  miles.  The  act 
also  provided  that  the  tolls  for  goods  car- 
ried over  the  company's  line,  and  over  por- 
tions of  other  lines  of  which  they  were  part 
owners,  or  which  they  had  a  right  to  use, 
should  be  computed  as  if  the  company's 
line  and  the  said  portions  of  the  said  other 
lines  formed  one  railway.  Goods  were 
passed  over  the  line  of  which  the  company 
were  sole  owners  for  a  distance  of  less  than 
six  miles;  the  same  goods,  on  their  transit 
to  their  ultimate  destination,  passed  over 
another  line  of  which  the  company  was 
part  owner,  for  a  distance  of  more  than  six 
miles.  This  latter  line  was  under  the  sole 
management  of  another  company.  The 
goods  were  accompanied  by  two  declaration 
notes,  one  made  out  in  the  name  of  the 
first  company  and  the  other  in  the  name  of 
the  other  company,  but  the  station  of  ulti- 
mate destination  mentioned  in  both  notes 
was  the  same,  //eld,  that  the  company  was 
not  entitled  to  split  the  contract;  that  the 
two  lines  must  be  treated  as  one  ;  and  that 
the  six-mile  clause  \'as  not  applicable.  Lan- 
cashire &'  Y.  A\  Co.  v.  Gidlow  {No.  i),  42Z 
/.  /ix.  129,  3  Ry.  &•  C.  '/'.  Cas.  xxv. 

The  special  act  of  a  railway  company  en- 
acted that  (§  52)  "  they  may  demand  any  tolls 
for  the  use  of  their  railway  not  exceeding  the 
following:  In  respect  of  the  toimage  of  all 
articles  conveyed  upon  the  railway  or  any 
part  thereof,  as  follows :  For  all  dung,  com- 
post, and  all  sorts  of  manures,  per  ton  per 
mile,  2d. ;  and  if  conveyed  by  carriages  be- 
longing to  the  company  an  additional  per 
ton  per  mile  of  id.;"  that  (§  53)  "  the  toll 
which  the  company  may  demand  for  the 
use  of  engines  for  propelling  carriages  shall 
not  exceed  id.  per  ton  for  each  passenger 
or  animal,  or  for  each  ton  of  goods  or  other 
articles ; "  that  (§  55)  "  it  shall  not  be  lawful 
for  the  company  to  cha.ge  in  respect  of  the 
several  articles  and  things  hereinafter  men- 
tioned, conveyed  on  the  railway,  or  any 
part  thereof,  any  greater  sum,  including  the 
charges  for  the  use  of  carriages,  wagons,  or 
trucks,  and  for  locomotive  power,  and  all 
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other  charges  incidental  to  such  convey- 
ance, than  the  several  sums  hereinafter 
mentioned ;  tiiat  is  to  say,  for  dung,  compost, 
and  all  sorts  of  manure,  2d.  per  ton  per  mile." 
The  company  gave  notice  that  they  would 
not  act  as  carriers  of  manure  and  other  spec- 
ified articles,  but  would,  at  the  request  of 
parties  and  at  agreed  rates,  provide  wagons 
or  locomotive  power  or  both  to  persons  de- 
siring the  use  of  their  railway  to  forward 
the  above-mentioned  articles,  and  claimed 
to  charge  under  the  toll  clauses  for  such 
articles  carried  on  their  railway.  Held,  by 
the  commissioners,  afTirnied  by  the  court  of 
session  in  Scotland,  that  notwithstanding 
such  notice,  the  company  in  fact  acted  as 
carriers  of  such  articles,  and  were  not  en- 
titled to  charge  under  the  toll  clauses,  and 
§  55  limited  tolls  as  well  as  rates  for  manure 
to  2d.  per  ton  per  mile.  Aberdeen  Com- 
mercial Co.  V.  Great  North  of  Scotland  R, 
Co.,  3  Ry.  &*  C.  T.  Cas.  205. 

88.  Under  act  of  1845,  hoc.  OO.— 
Where  a  railway  company  carried  coals 
from  a  group  of  collieries  situate  at  difTer- 
ent  points  along  their  line,  and  charged  all 
the  collieries  with  one  uniform  set  of  rates 
in  respect  of  such  carriage,  and  the  owners 
of  the  colliery  lying  nejirest  to  the  point  of 
arrival  brought  an  action  for  overcharges — 
Aeld,  that  the  railway  company  had  not  in- 
fringed the  provisions  of  section  90  of  the 
Railways  Clauses  Consolidation  Act  1845. 
Denaby  M.  Colliery  Co,  v.  Manchester,  S.  (&>• 
L.  R.  Co.,  II  App.  Cas.  97,  55  Z.  /.  Q.  B. 
\^\,(i  Ry.&'C.  T.  Cas.  133. 

A  railway  company  which  carried  coals 
for  the  appellants  and  also  for  B.  and  J. 
"  over  the  same  portion  of  their  line  of  rail- 
way," and  made  allowances  and  a  rebate  to 
B.  and  J.,  proved  that  they  carried  for  B. 
and  J.  at  a  less  cost  to  the  company,  but  did 
not  show  that  the  allowances  and  rebate 
were  adequately  represented  by  the  saving 
to  the  company,  /feld,  that  the  difference 
in  cost  constituted  a  real  difference  in  the 
"circumstances;"  that  there  being  nothing 
to  show  any  want  of  good  faith,  the  com- 
pany were  not  bound  to  prove  that  the  al- 
lowances and  rebate  were  adequately  repre- 
sented by  the  saving ;  that  there  was  no 
breach  of  section  90  of  the  Railways  Clauses 
Consolidation  Act  1845;  and  that  the  ap- 
pellants could  not  maintain  an  action  for 
overcharges  under  that  section.  Denaby  M. 
Colliery  Co.  v.  Manchester,  S.  (S-  L.  R.  Co., 


1 1  App.  Cas.  97,  55  L.J.  Q.  B,  181,  6  Ry.  6- 
C.  T.  Cas.  133. 
80.  Under  net  of  1854,  8cc.  2.— 

Where  a  railway  company  makes  illegal  or 
excessive  charges  for  the  conveyance  of 
traffic,  it  does  not  afford  all  reasonable  fa- 
cilities within  the  meaning  of  the  Railway 
and  Canal  Traffic  Act  1854,  ?  2.  Chatter- 
ley  Iron  Co.  v.  North  Stajfordshire  R.  Co., 
3  Ry.  &*  C.  T.  Cas.  238. 

Charges  which  a  railway  company  have  no 
statutory  power  to  make,  and  which  ate  in- 
tended or  calculated  to  prevent,  and  do  in 
fact  prevent,  the  conveyance  of  traffic  on  the 
railway,  are  a  violation  of  §  2.  Voun^  v. 
Given draeth  Valleys  R.  Co.,  4  Ry.  &*  C.  T. 
Cas.  247. 

An  overcharge,  even  when  it  is  not  al- 
leged that  other  traders  are  unduly  pre- 
ferred, or  that  the  persons  overcharged  are 
subjected  to  any  prejudice  or  disadvantage 
other  than  the  necessity  of  paying  the  il- 
legal rates,  is,  if  the  legal  amount  has  been 
tendered  and  refused,  or  if  the  railway  has 
threatened  to  prevent  or  obstruct  the  traffic 
except  upon  prepayment,  a  denial  of  reason- 
able facilities,  and  a  violation  of  §  2.  Dis- 
tington  Iron  Co.  v.  London  6-  ^V.  IV.  R.  Co., 
6  Ry.  &*  C.  T.  Cas.  108.— Distinguishing 
Brown  7/.  Great  Western  R.  Co.,  3  Ry.  &  C. 
T.  Cas.  523,  7  Q.  B.  D.  182,  50  L.  J.  Q. 
B.  D.  483.  Reviewino  Ransome  7>.  Kastern 
Counties  R.  Co.,  I  Ry.  &C.  T.  Cas  63;  Harris 
V.  Cockermouth  &  W.  R.  Co.,  i  Ry.  &  C.  T. 
Cas.  97. 

Upon  proof  that  a  railway  company  had 
charged  more  than  they  were  entitled  to 
take  under  the  maximum  clause  of  their 
special  act,  the  commissions  rs  will  make  an 
order  under  §  2  enjoining  tie  railway  com- 
pany to  desist  in  future  from  exceeding  the 
limit  prescribed  by  their  special  act.  Lloyd 
V.  Northampton  &•  B.  /.  R.  Co.,  3  Ry.  <^  t: 
T.  Cas.  259. 

Upon  an  application  for  such  order  it  is 
not  necessary  to  prove  actual  damage,  if 
damage  can  be  inferred  from  the  circum- 
stances. Denaby  M.  Colliery  Co.  v.  Man- 
chester, S.  &•  L.  R.  Co.,  3  Ry.  &^  C.  T.  Cas. 
426. 

Held,hy  Huddleston,  B.,  and  Manisty,  J., 
that  the  railway  commissioners  had  no  juris- 
diction to  entertain  a  complaint  of  such  an 
overcharge.  Distington  Iron  Co.  v.  London 
(S-  A^.  W.  R.  Co.,  6  Ry.  Sf  C.  T.  Cas.  108  — 
Applying  and  Quoting  Brown  v.  Great 
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Western  R.  Co.,  3  Ry.  4  C.  T.  Cas.  533.  7  Q. 

B.  D.  182,    Quoting  South  Eastern  R.  Co, 
V.  Railway  Com'rs,  3  Ry.  St  C.  T.  Cas.  464, 6 

g.  R.  D.  591. 

If  a  customer,  to  whom  credit  has  been 
allowed,  retains  a  balance  due  to  a  railway 
company  as  a  .setoff  against  a  balance  in 
dispute  on  another  account,  the  company 
are  justified  in  refusing  such  customer  a 
further  ledger  account,  an'l  the  privilege  of 
making  monthly  payments  as  others  do, 
without  contravening  §  2.  Skinnt\^rove 
Iron  Co,  V.  North  Eastern  R.  Co.,  5  Ky.  &* 

C.  r.  Cas.  244. 

tfO.  ClinnrcH  for  carrying  floods 
piiNt  8tntiou  niHl  back.— A  railway 
company  in  carrying  goods  took  them  past 
C.  junction  to  N.  E.  station  and  hack,  and 
then  on  by  other  lines,  and  ctiargcd  a 
mileage  rate,  which  included  the  mileage  to 
and  fro  between  these  places.  Such  route 
was  reasonable  and  usual.  //<■/(/,  that  they 
could  so  charge.  I.ontioH  &*  S.  I!',  /v'.  Co. 
V.  A/yers,  39  L./.  C.  P.  57.  i  i^>.  «^  C.  T. 
Cas.  19. 

2.   Undue  Preference  or  Advantage. 

91.  Geiicrall)'. — A  railway  company  is 
bound  to  treat  carriers  in  the  same  manner 
as  the  rest  of  the  public.  Great  Western 
P.  Co.  V.  Sutton,  38  /,.  /.  P.r.  177,  /,.  A'.  4 
//.  L.  Cas.  226.  Parker  v.  Great  Western 
P.  Co.,  3  Pailw.  Cas.  563.  Crouch  v.  Great 
Northern  P.  Co.,  <)  E.x.  556,  11  E.v.  742,  I 
Py.  &'  C.  T.  Cas.  20. 

A  railway  insisting  ufHju  the  prepayment 
of  riites  ill  excess  of  those  authorized  by  p;ir- 
liament.  and  threatening  to  cease  carrying 
the  traffic  if  they  are  not  prepaid,  subjects 
its  customers  to  an  undue  disadvantage. 
Distington  Iron  Co.  v.  London  &»  N.  W.  P. 
Co.,  6  AV.  &-  C.  r.  Cas.  108. 

Where  there  is  a  group  rate  which  is 
justified  on  the  grounds  of  commercial  con- 
venience, the  measure  of  what  amount  of 
preference  amounts  to  an  "  undue  "  prefer- 
ence is  flilTercnt  from  that  applical)lc  where 
no  such  rate  exists.  North  Lonsdale  I.  &' 
S.  Co.  V.  Furness  P.  Co.,  7  Py.  <S-  C.  T.  Cas. 
146. 

A  railway  agreed  with  a  firm  of  colliery 
owners  to  carry  their  coal  at  lower  rates 
than  those  charged  to  other  colliery  owners, 
with  whom  they  had  no  agreement.  The 
com|)any  attempted  to  justify  the  preference 
on  the  ground  that  the  traffic  not  covered 
by  the  agreement  was  more  costly  to  carry 


in  consequence  of  a  steep  descending  in- 
cline from  the  collieries  to  the  main  line. 
The  higher  rate  was  imposed  whichever 
direction  the  coal  tralFic  took,  while  it 
passed  down  the  incline  in  g<jing  in  one 
direction  only,  //e/d,  that  a  charge  pur- 
porting to  be  in  resjiect  <jf  a  special  service 
— such  as  in  respect  of  the  incline— should 
not  have  its  incidence  extended  to  traf- 
fic for  which  t^.it  service  was  not  performed, 
and  that  payment  in  resjiect  of  such  incline 
should  take  the  form  of  a  fixed  reasonable 
toll  payable  only  for  the  traffic  using  tlie  in- 
cline, liellsdyke  Coal  Co.  v.  North  Pritish 
P.  Co..  2  Py.'&^  C.  r.  Cas.  105. 

The  S.  Steamboat  Co.  and  the  R.  Steam- 
boat Co.  respectively  owned  passenger 
steamboats  plying  between  S.  and  R.,  and 
the  B.  A  .S.  W.  Ry.  companies  carried  pas- 
sengers by  their  own  lines  to  S. ;  and  hav- 
ing entered  into  a  traffic  agreement  with 
the  R.  Sleainboat  Co.  that  their  vessels 
should  run  between  S.  and  R.  in  connecting 
with  the  lines  of  the  railway  companies,  is- 
sued through  tickets  to  passengers  from 
places  on  their  lines  to  R.,  available  by  the 
boats  of  the  R.  Steamboat  Co.,  to  the  exclu- 
sion of  the  boats  of  the  S.  Steamboat  Co. 
Held,  that  under  the  circumstances  this  ar- 
rangement did  not  amount  to  an  undue 
preference  of  the  R.  Steamboat  company. 
Soulhsea  (S>»  /.  of  W.  S,  Ferry  Co.  v.  London 
&*  S.   W.  A*.  Co.,  2  Py.  dW  C.  T.  Cas.  341. 

The  S.  Steamboat  Co.  alleged  that  the 
fares  charged  by  the  railway  companies  in 
respect  of  the  part  of  the  journey  performed 
on  the  steamboats  of  the  R.  Steamboat  Co. 
were  unreasonably  high.  Held,  that  this 
w.is  a  question  which  could  not  be  raised 
by  the  S.  Steamboat  Co.  against  the  railway 
companies.  Souths.a  &*  /.  of  W.  S.  I'erry 
Co.  V.  London  <>  .S'.  W.  P.  Co.,  2  Py.  &•  C. 
T.Cas.  341. 

Ry  agreement,  A.  was  to  be  charged 
"rates  and  charges  for  his  traffic  similar  to 
those  which  may  for  the  timo  being  be 
charged  to  and  paid  by  R.,  under  schedules 
A  and  B  "  of  a  certain  agreement  between 
the  Ry.  Co.  and  IV.  "and  that  in  terms  of 
the  provisions  of  the  said  agreement,  or  of 
any  amendment  or  alteration  thereof,"  the 
agreement  between  the  Ry.  Co.  and  R.  was 
that  "  R.  shall,  subject  to  the  exceptions 
and  provisions  hereinafter  inentioncfl,  pay" 
to  the  railway  company  the  charges  men- 
tioned ill  schedules  A  and  R.  It  further 
provided    that  "notwithstanding    what    is 
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before  written  that  for  and  in  respect  of 
all  limestone,  calcined  ironstone,  hematite, 
sand,  and  rirecluy,  passing  along  the  rail- 
ways formerly  belonging  to  the  Ardrossan 
Ry.  Co.,"  to  and  from  the  B.  works,  B. 
should  pay  the  charges  specified  in  schedule 
D.  lldd,  that  A.'s  traffic  in  hematite  and 
limestone  along  the  Ardrossan  railway  was 
similar  traffic  to  that  mentioned  in  sched- 
ules A  and  B,  and  was  chargeable  at  the 
rates  of  those  schedules.  Merry  v.  Glasgow 
&*  S.  ir.  A'.  Co.,  4  y»>.  ^  C.  J\  Cas.  383. 

The  rates  to  two  ironworks,  situate  re- 
spectively 26  and  35  miles  from  the  market 
to  which  the  traflic  of  each  was  sent,  were  re- 
spectively 2S.  8d.  and  2s.  9d.,  so  that  the  rail- 
way company  carried  the  extra  distance  to 
the  further  of  these  at  the  rate  of  one  tenth 
of  a  penny  per  ton  per  mile,  or  a  sum  insuffi- 
cient to  pay  the  cost  of  earning  the  difference 
in  the  two  rates.  The  only  reason  given  for 
the  smaller  charge  to  the  further  works  was 
that  a  low  rate  was  necessary  to  enable  these 
works  to  compete  with  the  works  nearer  to 
the  market.  J/M,  that  that  constituted  an 
undue  prejudice  to  the  owners  of  the 
nearer  works  and  an  undue  preference  to 
the  owners  of  the  further  works.  //M 
aUo,  that  applicants,  except  those  coming 
within  §  13  of  the  Regulation  of  Railways 
Act  1873,  must  show  that  they  are  damaged 
by  the  undue  preference  complained  of. 
Skinniitgrove  Iron  Co.  v.  North  Eastern  K. 
Co.,  5  Ay.  &>  C.  T.  Cas.  244. 

02.  Under  act  of  1854,  sec.  2 — 
A  railway  company,  if  it  makes  illegal  or 
excessive  charges  for  the  conveyance  of 
traffic,  subjects  such  traffic  to  undue  preju- 
dice, within  the  meaning  of  the  Railway 
and  <^ --.lal  Traffic  Act  1854,  §  2.  Aberdeen 
Coimnercial  Co.  v.  Great  North  oj  Scotland 
R.  Co.,  3  Ry.  &»  C.  T.  Cas.  205. 

If  a  railway  company  charges  the  same 
rates  for  the  same  traffic  going  to  the  same 
destination  from  places  differing  considera- 
bly in  distance  from  that  destination,  this  is 
prima-facie  evidence  of  an  undue  prefer- 
ence. Where  there  is  evidence  of  a  prefer- 
ence, whether  or  not  it  is  an  unreasonable 
or  undue  preference,  within  the  meaning  of 
§  2,  is  a  question  of  fact.  Denahy  At.  Col- 
liery Co.  V.  Manchester,  S.  &*  L.  R.  Co.,  3 
Ry.  &*  C.  T.  Cas.  426. 

Where  relatively  to  distance  the  rates  as 
between  traders  are  fairly  adjusted,  but  the 
maximum  applicable  to  the  line  over  which 
the  traffic  of   one  of  these  is  carried   is 


higher  than  the  maximum  under  other  acts 
of  parliament  .ipplicable  to  the  line  over 
which  the  traffic  of  the  other  is  carried,  but 
in  both  cases  the  rat(-s  charged  are  below 
the  maximum,  the  fact  that  there  is  not  a 
ratable  reduction  of  the  authorized  rates 
below  the  maximum  does  not  constitute  an 
undue  preference  of  the  trader  whose  traffic 
is  carried  on  the  line  to  which  the  higher 
statutory  maximum  is  applicable  under  §  2. 
Skinningroriie  Iron  Co.  v.  North  Eastern  R. 
Co.,  5  Ry.  &•  C.  T.  Cas.  244. 

Where  a  railroad  company  is  owner  of 
two  or  more  lines  or  channels  of  communi- 
cation, it  is  not  an  undue  preference  toc(m- 
duct  the  unconsigned  traffic  by  one  of  them 
if  traders  are  left  free  to  select  the  route 
which  is  most  convenient  to  them.  There- 
fore, where  through  rates  had  been  arranged 
to  a  larger  and  fuller  extent  by  one  route 
than  by  the  other,  it  was  held  not  to  be, 
under  the  circumstances,  proved  a  contra< 
vention  (jf  the  Railway  and  Canal  Traffic 
Act  1854.  Londonderry  P.  &*  H.  Com'rs 
V.  Great  Northern  R.  Co.,  5  Ry.  &-  C.  T.  Cas. 
282. 

It  is  not  a  contravention  of  §  2  for  a  rail- 
way company  which  trades  to  a  port  to 
charge  rates  from  the  port  with  the  view  of 
getting  as  much  of  the  port  traffic  as  it  can, 
although  by  so  doing  it  may  injure  a  steam- 
boat company  trading  from  that  port.  Lon- 
donderry P.  <S««  //.  Com'rs  v  Great  Northern 
R.  Co.,  5  Ry.  <&-  C.  T.  Cas.  282. 

It  is  no  defense  to  an  action  by  a  railway 
company  to  recover  charges  for  the  carriage 
of  goods  that  the  charges  sued  for  arc  un- 
reasonable, so  as  to  give  an  undue  prefer- 
ence to  other  persons,  or  to  subject  the 
defendant  to  undue  prejudice  or  disadvan- 
tage, within  the  meaning  of  §  2,  nor  can  the 
defendant  in  such  an  action  set  off,  or  re- 
cover by  counterclaim,  overpayments  in 
respect  of  previous  charges  which  were 
unreasonable,  within  that  section.  Lanca- 
shire &*  V.  R.  Co.  V.  Greenwood,  2 1  Q.  If.  D. 
215,  58  L.  J.  Q.  B.  16,  6  Ry.  &*  C.  T.  Cas. 
Ixxi. 

The  provisions  of  §  2,  that  railway  com- 
panies shall  provide  all  reasonable  facilities 
for  receiving,  forwarding,  and  delivering 
traffic,  and  that  "  no  such  company  shall 
make  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  or  in  favor  of 
any  particular  person  or  company,  or  any 
particular  description  of  traffic,  to  any  un- 
due or  unreasonable  prejudice  or  disadvan- 
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tage  in  any  respect  whatsoever,"  are  limited 
to  the  conveyance  and  transport  of  tratiicon 
a  railway,  and  do  not  give  jurisdiction  to 
the  railway  commissioners,  on  complaint 
under  the  Kc(;ulation  of  Railways  Act  1873 
(36  &  37  Vict.  c.  48),  §  6,  to  restrain  a  com- 
pany owning  two  separate  docks  twenty 
miles  apart,  and  a  line  of  railway  con- 
nected with  one  of  such  docks,  from  charg- 
ing preferential  dock  dues  lo  the  prejudice 
of  one  shipowner  using  the  docks,  not  con- 
nected with  the  line  of  railway,  in  favor  of 
other  shipowners.  Hast  &»  W.  I.  Dock  Co. 
v.  Shaw,  39  Ch.  D.  524.— Exi'LAlNlNO  West 
V.  London  &  N.  W.  R.  Co..  L.  R.  5  C.  P. 
623. 

0:1.  8i>iinrutu  or  packed  pnrccls.— 
By  the  terms  of  their  special  act  a  railway 
company  may  be  justified  in  charging 
packed  parcels  as  separate  packages.  Par- 
ki-r  V.  Greal  Western  R.  Co.,  6  El.  Sf  lit.  77, 
I  Ky.  &*  C.  T.  Cas.  20. 

A  provision  in  a  statute  authorizing  a 
railway  company  to  fix  such  sum  for  the 
carriage  of  small  parcels  as  to  them  should 
seem  fit,  does  not  repeal  the  equality  clauses, 
hut  only  the  clause  limiting  the  maximum 
of  tolls.  lia.veniiiile  v.  Great  Western  A*. 
Co.,  16  C.  //.  A'.  S.  137.  2  /»>.  &*  C.  T.  Cas. 
16. 

A  railway  conipany.  incorporated  for  the 
conveyance  of  passengers  and  goods  from 
L.  to  F.,  under  acts  of  parliament  which 
prohibited  them  from  making  unequal 
charges,  obtained  another  act  enabling  them 
t'l  establish  a  communication  by  steam  ves- 
sels with  n.,  which  last-mentioned  act  con- 
tained no  proviso  as  to  equality  of  rates  for 
the  carriage  of  goods.  The  company,  by 
their  tariff,  charged  certain  rates  for  small 
p.ircels.  with  a  double  charge  for  "packed 
parcels."  HeU,  that  so  far  as  regarded  the 
contract  for  the  carriage  of  such  parcels 
from  B.  to  L.,  there  was  nothing  illegal  in 
the  increased  charge.  liranley  v.  South 
Eastern  R.  Co.,  12  C.  li.  A'..S.  63.  31  L.J.C. 
P.  286.  I  Ry.  <3-  C.  T.  Cas.  20. 

The  special  act  of  the  G.  N.  Ry.  Co.  em- 
powers the  company  to  charge  for  the  car- 
riage of  small  parcels  any  sum  which  they 
may  think  fit.  8  Vict.  c.  20  is  incorporated 
with  the  special  act,  and  §  90,  while  it  em- 
powers a  company  to  vary  the  tolls  upon 
their  railway  Jis  they  may  think  fit,  provided 
"  that  all  such  tolls  be  at  all  times  charged 
equally  to  all  persons,  and  after  the  same  rate 
in  respect  of  all    ♦    ♦   ♦   goods  of  the  same 


description,  and  conveyed  by  a  like  carriage 
passing  only  over  the  same  portion  of  rail- 
way under  the  same  circumstances,  and  no 
reduction  or  advance  in  any  such  tolls 
shall  be  made,  either  directly  or  indirectly, 
in  favor  of  or  against  any  particular  com- 
pany or  person  using  the  railway."  Held, 
that  the  company  were  compelled  to  charge 
all  persons  alike,  and  that  they  were  not 
justified  in  charging  a  carrier  more  than  the 
rest  of  the  public.  Crouch  v.  Ureal  North- 
trn  R.  Co.,  9  Ex.  557,  i  Ry.  <S-  C.  T.  Cas.  16. 

The  plaintills  were  common  carriers  trad- 
ing under  the  name  of  "V.  &  Co.,"  and 
they  were  in  the  habit  of  collecting  parcels 
in  L.  and  forwarding  them  to  customers  in 
the  country.  Kach  parcel  was  addressed  to 
the  person  to  whom  it  was  ultimately  to  be 
delivered,  but  it  was  labt*led  with  the  name 
of  "P.  &  Co."  and  that  of  the  station  to 
which  it  was  to  be  sent,  and  all  the  parcels 
for  the  same  station  were  delivered  in  one 
consignment,  consigned  to  the  plaintitTs  at 
that  station.  The  defendants  refused  to 
charge  the  plaintiffs  for  the  carriage  of  their 
parcels  at  a  tonnage  rate  upon  the  gross 
weight,  and  charged  for  each  parcel  sepa- 
rately according  to  its  individual  weight. 
Jle/il,  that  this  created  an  inequality.  A'd.r- 
endale  v.  South  Western  R.  Co.,  35  /,./.  Ex, 
108,  I  Ry.  &>  C.  T.  Cas.  20. 

The  plaintiff,  a  carrier,  was  in  the  habit 
of  collecting  small  parcels  and  sending 
them  together  in  large  packages  by  the  de- 
fendant's railway.  The  defendants  charged 
different  rates  of  carriage  for  different 
classes  of  goods,  the  highest  charges  being 
for  packed  parcels.  A  tieclaration  was  re- 
quired from  the  plaintiff  as  to  the  descrij)- 
tion  of  his  parcels.  He  declared  tliem  as 
"  packed  parcels,"  and  was  charged  and  paid 
accordingly.  Finding,  however^  that  other 
firms  sent  packed  parcels,  from  whom  no 
declaration  was  required,  and  who  were 
charged  for  them  at  a  less  rate,  he  sued  ihc 
company  to  recover  the  alleged  excess.  On 
the  trial  he  gave  evidence  that  the  practice 
of  the  other  firms  in  sending  "packed 
parcels "  was  notorious.  JMil,  by  the 
house  of  lords,  affirming  the  judgment  of 
the  exchequer  chamber,  that  the  evidence 
produced  was  admissible,  and  was  sufficient 
to  show  that  the  defendants  knew  of  the 
practice  of  other  firms  to  pack  their  par- 
cels, and  that  with  such  knowledge  they 
had  improperly  charged  the  plaintiff  with  a 
higher  rate  of  charge,  and  had   thus   in- 
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fringed  the  equality  clause,  and  that  the 
plaintiff  was  entitled  to  recover  the  amount 
so  charged  in  excess  as  for  money  had  and 
received.  Great  Western  R.  Co.  v.  Sutton, 
38  L.  J.  Ex.  177,  L.  R.  4  H.  L.  Cas.  226,  i 
Ry.  &>  C.  T.  Cas.  20. 

01.  Extra  charge  on  switches  or 
branches.— In  the  case  where  the  railway 
makes  no  separate  charge  for  use  of  sidings, 
a  siding  constructed  by  a  trader,  to  entitle 
him  to  a  reduction  -A  rates  as  compared 
with  other  traders  whc  have  not  constructed 
sidings,  must  be  a  \  \^'^t  to  the  company, 
and  not  merely  a  mf -u..)  of  accommodating 
traffic  which  could  have  been  conveniently 
dealt  with  at  the  compan  ,  c  station.  Green- 
wood V.  Lanras/iire  &*  '  V  -"<?.,  6  Ry.  &•  C. 
T.  Cas.  39. 

The  G.  R.  Co.  leased  a  -ranch  line,  on 
which  F.,  a  coal  owner,  ri,oided,  and  they 
made  two  tables  of  rates  for  coal — one  ap- 
plicable to  the  main  line  and  the  other  to 
the  branch  line,  the  'atter  being  the  higher 
of  the  two  rates.  When  F.  sent  his  coals 
along  the  branch  line  he  was  charged  at  the 
branch  rates,  but  when  his  coals  got  to  the 
main  line,  then  at  the  main  rates  ;  whereas 
when  coal  owners,  living  on  the  main  line, 
sent  their  coals  from  the  main  line  on  to  the 
branch  line,  they  were  charged  for  the  whole 
distance  (i.  e.,  both  on  the  branch  and  the 
main  line)  at  the  main-line  rates  only.  The 
special  act  applicable  to  the  bralnch  line 
(which  also  incorporated  the  Railways 
Clauses  Act)  provided  that  the  rates  should 
"  be  made  equally  to  all  persons  in  respect 
of  goods  passing  over  the  same  portion  of, 
and  over  the  same  distance  along,  the  rail- 
w.'iy  and  under  the  like  circumstances,"  etc. 
Held  (Lord  St.  Leonards  and  Lord  Cran- 
worih  differing  in  opinion),  tl\at  the  rate 
charged  upon  F.  was  no  violation  of  the 
equal-rates  clause — but  held,  by  Lord  St. 
Leonards  (who  dissented),  that  it  was  a  gross 
violation  of  that  clause.  Ftnnt'e  v.  South 
Western  R.  Co.,  26  /..  T.  14,  i  Ry.  &•  C.  T. 
Cas.  18. 

05.  Procedure  under  different 
acts. — The  railway  commissioners'  powers 
under  the  Railway  and  Canal  Traffic  Act 
1854,  §  3,  and  the  Regulation  of  Railways 
Act  1873,  §  25,  "to direct  and  prosecute  in- 
quiries" will  not  be  exercised  so  as  to  make 
corporations  or  persons  parties  to  an  appli- 
cation made  by  a  trader  against  a  railway 
company  on  the  ground  of  undue  preference 
as  a  preliminary  to  the  hearing.    The  com- 


missioners might  exercise  such  powers  if  at 
the  hearing  the  whole  case  was  not  suffi- 
ciently brought  before  them.  Wilson  v. 
North  Eastern  R.  Co.,  5  Ry.  &^  C.   ^.  Cas. 

97. 

Section  83  of  the  Railways  Clauses  Con- 
solidation (Scotland)  Act  1845  provided  for 
the  alteration  or  variation  of  such  tolls  as 
a  railway  company  might  by  special  acts 
be  entitled  to  charge,  "  provided  that  all 
such  tolls  be  at  all  times  charged  equally  to 
all  persons,  and  after  the  same  rate  *  *  * 
in  respect  of  all  passengers,  and  of  all 
goods  or  carriages  of  the  same  description, 
and  conveyed  or  propelled  by  a  like  car- 
riage or  engine  passing  only  over  the  same 
portion  of  the  line  of  railway,  under  the 
same  circumstances."  Held,  that  to  justify 
proceedings  under  that  section  by  a  person 
complaining  of  an  undue  preference  in  the 
rates  charged  to  another  trader,  the  goods  of 
the  two  traders  must  be  carried  on  precisely 
the  same  journey,  from  the  same  place  and 
to  the  same  place.  Murray  v.  Glasgow  &» 
S.  W.  R.  Co.,  1 1  Court  Sess.  Cas.  {j\th  ser.) 
205,4  y^.  &•  C.  T.  Cas.  456. 

3.    Through  Rates. 

06.  Generally.— The  railway  commis- 
sioners in  apportioning  a  through  rate  will 
take  into  consideration  exceptional  expendi- 
ture by  the  terminal  company  upon  works 
for  facilitating  the  delivery  of  traffic.  Cale- 
donian R.  Co.  v.  N^orth  British  R.  Co.,  3 
Ry.  &^  C.  T.  Cas.  403. 

The  rates  charged  by  railway  companies 
for  traffic  to  ports  where  such  traffic  is  to 
be  carried  from  such  ports  to  others,  must 
be,  relative  to  the  service,  equal.  Ayr  Har- 
bour Trustees  w.  Glasgow  Sr'  S.  W.  R.  Co.,  4 
Ry.  &^  C.  T.  Cas.  90. 

The  term  "  the  railway,"  is,  in  the  acts 
applicable  to  a  railway  company  which  had 
branch  lines,  considered  to  mean  the  whole 
system  belonging  to  the  company ;  and  it 
was  over  it  that  the  tcMls  and  charges  im- 
posed by  the  acts  were  intended  to  be  ex- 
tended, and  not  over  branch  lines  only, 
Bristol  (S^  E.  R.  Co.  v.  Garton,  4  //.  &^  N. 
33.  5/«^-  A'.  5".  1 172,  28  Z.  /.  Ex.  169. 

An  agreed  through  rate  via  route  A., 
where  there  is  no  corresponding  rate  via 
B.,  may  be  such,  relatively  to  the  local 
rates  of  a  company  owning  a  material  link 
in  both  routes,  that  such  company,  by  agree- 
ing to  the  rate,  gives  an  undue  preference 
to  senders  of  traffic  by  route  A.     So,  as  to 
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the  facility  of  granting  drovers'  tickets  or 
free  passes  with  cattle  by  one  of  such  routes 
only.  Londonderry  P.  &•  H.  Com'rs  v. 
Great  Northern  R.  Co.,  5  Ry.  &*  C.  T.  Cas. 
282. 

The  S.  J.  Co.  and  the  M.  &  C.  Co.  agreed 
to  afford  various  mutual  facilities.  The 
first  four  clauses  of  the  agreement  provided 
that  various  facilities,  including  through 
rates,  should  be  given  to  all  through  and 
interchanged  traffic  whatever  passing  be- 
tween the  places  mentioned  in  those  clauses. 
The  5th  and  6th  clauses  were  as  follows  :  5. 
"  All  through  traffic  to  or  from  places  on 
the  F.,  the  late  W.  and  F.  junction,  the  late 
W.  J.,  the  W.,  C.  and  E.,  and  the  late  C.  and 
W.  Rys.,  respectively,  from  or  to  places  on 
the  N.  and  C.  Ry.,  and  from  or  to  C.  or 
places  north  of  C.  within  the  district 
bounded  on  the  west  by  the  C.  Ry.,  south 
of  K.  bridge,  and  on  the  north  by  a  line 
drawn  due  east  from  K.  bridge,  shall,  unless 
otherwise  consigned,  be  sent  via  the  N.  & 
C.  Ry.,  as  at  present."  6.  "  The  following 
regulations  shall  have  effect  with  respect  to 
the  through  fares  and  rates  and  the  charges 
to  be  taken  by  the  two  companies  respec- 
tively for  all  through  traffic,  and  all  traffic 
interchanged  between  the  two  companies 
(that  is  to  say) :  (A.)  The  tolls,  rates,  fares, 
and  charges  to  be  taken  for  all  through 
traffic  and  for  all  traffic  interchanged  be- 
tween the  two  companies  shall  be  fixed 
and  determined  by  mutual  agreement,  so 
far  as  the  two  companies  are  concerned, 
or,  in  case  of  difference,  shall  from  time 
to  time  be  determined  by  arbitration," 
etc.  Upon  complaint  by  the  S.  Co.  that 
the  M.  Co.  refused  to  grant  a  through 
rate  for  through  traffic,  which  was  sent 
between  pairs  of  places  which  were  not 
mentioned  in  the  first  four  clauses  of  the 
agreement,  it  was  contended  on  behalf  of 
the  M.  Co.  that  clause  6  of  the  agreement 
did  not, /^rj*,  confer  on  either  company  any 
right  to  demand  a  through  rate,  but  only 
regulated  the  manner  in  which  the  through 
rates— the  right  to  which  was  given  by  the 
previous  clauses — were  to  be  fixed  and 
divided  between  the  companies.  He/d,  that 
clause  6  of  the  agreement  included  all 
traffic  whatever  passing  off  the  line  of  one 
company  onto  that  of  the  other.  The  ex- 
pression "  the  N.  &  C.  Ry.,"  as  used  in  clause 
5  of  the  agreement — /ic/d  to  include  branches 
or  extensions  of  that  railway  north  or  south 


of  it.     Solway  Junction  R.  Co.  v.  Maryport 
&•  C.  R.  Co.,  3  Ry.  &>  C.  T.  Cas.  264. 

97.  When  granted.— That  through 
rates  exist  by  an  alternative  route,  and  that 
to  maintain  competition  by  the  proposed 
route  a  similar  facility  is  necessary,  are  rea- 
sons for  granting  through  rates.  Central 
Wales  <S«.  C.  J.  R.  Co.  v.  London  <S-  N.  W. 
R.  Co.,  4  Ry.  &>  C.  T.  Cas.  211. 

It  is  not  necessary  to  establish  a  claim  to 
through  booking  that  the  service  should  be 
continuous  by  the  same  trains  or  by  a  con- 
nection between  trains.  Innes  v.  London, 
B.  <S-  S.  C.  R.  Co.,  2  Ry.  6-  C.  T.  Cas.  155. 

As  a  general  rule,  in  apportioning  through 
rates  it  is  reasonable  that  where  a  railway 
company  has  a  very  short  distance,  that  it 
should  have  more  in  proportion  than  the 
company  w^hich  has  a  long  distance.  Severn 
&*  W.  &-  S.  B.  R.  Co.  V.  Great  Western  R. 
Co.,  5  Ry.  &■'  C.  T.  Cas.  156. 

A  through  coal  rate  will  be  a  sufficient 
paying  rate  to  be  allowed,  if  the  earnings 
per  truck  are  not  less  than  the  earnings  in 
other  trucks  of  a  goods  train,  and  if  the 
company's  profit  on  coal  is  not  less  than 
their  profit  on  their  goods  traffic  generally. 
Belfast  C.  R.  Co.  v.  Great  Northern  R.  Co.,  4 
Ry.&'  C.  T.  Cas.  159. 

The  S.  &  M.  Ry.  formed  an  alternative 
route  between  certain  stations  on  theG.  W. 
Ry.  and  other  stations  on  the  S.  W.  Ry. 
Upon  an  application  by  the  S.  &  M.  Ry. 
Co.  for  through  rates  between  such  stations 
via  their  railway,  the  rates  to  be  the  same 
as  the  existing  rates  between  such  stations 
by  the  competitive  route,  which  were  agreed 
through  rates,  it  was  proved  that  the  route 
proposed  by  the  S.  &  M.  Ry.  would  eflect 
a  great  saving  in  time  and  distance,  and 
that  the  transfersat  junctions  were  the  same 
by  either  route.  The  commissioners  allowed 
the  application,  on  the  ground  that  the  in- 
terests of  the  public  were,  under  the  circum- 
stances, in  favor  of  the  existence  of  an  alter- 
native railway  route  at  equal  rates.  Swindon, 
M.  &'  A.  R.  Co.  V.  Great  Western  R.  Co.,  4 
Ry.  &^  C.  T.  Cas.  349. 

The  commissioners  held  that  rates  that 
excluded  traffic  from  the  shorter  of  these 
two  through  routes,  and  confined  it  to  the 
longer,  could  not  but  be  at  the  expense  of 
public  policy  ;  and  though  the  quantity  of 
traffic  might  be  insignificant,  and  equal 
rates  might  not  have  much  eflect  in  develop- 
ing through  traffic  by  the  route  in  question. 
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it  was  a  principle  of  importance  to  the  public 
that  a  route  between  places  offering  tlie  best 
opportunities  for  railway  carriage,  as  far  as 
distance  was  concerned,  should  not  be  placed 
at  a  disadvaritage  merely  because  portions 
of  the  route  belonged  to  companies  which 
had  an  alternative  route  and  made  lower 
charges  in  favor  of  the  latter.  Swindon, 
M.  &>  A.R.  Co.  V.  Great  Western  JR.  Co.,  4 
Jiy.  <S-  C.  T.  Cas.  349. 

Iron  ore  was  sent  from  B.  to  South 
Wales  by  alternative  routes,  one  of  which 
was  by  the  N.  W.  Ry.  to  Smeth wick,  and  the 
other  by  the  E.  Ry.  to  Stratford,  the  con- 
tinuation in  each  case  being  by  the  G.  W. 
Ry.  The  G.  W,  Co.  refused  to  agree  to  a 
lower  through  rate  between  B.  and  Scjth 
Wales  by  the  Stratford  route  than  that 
charged  by  the  Smethwick  route,  although 
the  distance  by  the  former  was  twenty 
miles  shorter,  the  G.  W.  mileage  being 
practically  equal  in  both  cases.  Upon  ap- 
plication to  the  commissioners  by  the  E. 
Co.  to  allow  the  proposed  through  rates, 
which  gave  the  G.  W.  Co.  about  is.  2d.  per 
ton  per  mile — held,  that  the  apprehension 
of  the  G.  W.  Co.,  that  a  reduction  of  rates 
by  tlie  shorter  route  would  entail  a  similar 
reduction  of  the  rates  by  the  longer  route, 
and  so  render  the  traffic  carried  by  the  latter 
unprofitable,  did  not  justify  them  in  raising 
the  rates  by  the  shorter  route  above  their 
natural  and  proper  level ;  and  as  the  G.  W. 
Co.  carried  the  like  traffic  under  similar 
circumstances  for  about  is.  2d.  per  ton  per 
mile,  the  court  allowed  the  rates  proposed 
by  the  E.  Co.,  on  condition  that  the  latter 
company  should  maintain  a  traffic  by  their 
route  averaging  500  tons  a  week.  East  &* 
W.J.  Ji.  Co.  v.  Great  Western  K.  Co.,  2Ry. 
&>  C.  T.  Cas.  147. 

08.  "When  refused. — Commissioners 
refuse  to  fix  and  apportion  througli  rates 
where  the  proposed  rates  are  not  in  accord- 
ance with  the  terms  of  a  statutory  agree- 
ment made  between  the  two  railway  com- 
panies over  whose  railways  the  rates  were 
sought  to  be  charged.  North  Monkland  R. 
Co.  V.  North  British  R.  Co.,  3  Ry.  (S-  C.  T. 
Cas.  282. 

When  the  validity  of  an  agreement  is  dis- 
puted upon  grounds  not  obviously  frivolous, 
the  commissioners  will  abstain  from  exer- 
cising their  power  of  granting  through 
rates,  although  the  agreement,  if  valid,  is 
such  a  one  as  would  have  entitled  a  railway 
company  to  require  through   rates  under 


the  section.    Caledonian  R,  Co.  v.  Greenock 
<3-  W.  B.  R.  Co.,  4  Ry.  &*  C.  T.  Cas.  70. 

That  the  distance  between  the  points  of 
arrival  and  departure  of  two  through  routes  is 
the  same,  is  too  vague  a  ground  for  deciding 
that  the  rates  charged  in  respect  of  tliese 
routes  should  be  the  same.  Central  Wales 
&*  C.  J.  R.  Co.  V.  London  &>  N.  W.  R.  Co.. 
i^Ry.&'  C.  T.  Cas.  211. 

The  commissioners  will  not  grant  through 
rates  which  will  have  the  effect  of  raising 
a  long-established  rate  and  unsettling  in- 
terests which  have  been  founded  on  its  con- 
tinuing, unless  the  railway  company  asking 
for  such  through  rates  can  show  that  an 
alteration  is  required  to  give  them  a  fair 
return  upon  the  traffic  carried.  Great 
Northern  R.  Co.  v.  Belfast  C.  R.  Co.,  3  Ry. 
<&*  C.  T.  Cas.  411. 

Where  there  was  an  agreement  for  the 
season  that  a  certain  steamer  should  con- 
nect with  one  up  and  one  down  train  of  the 
railway  company  daily,  the  application  be- 
ing made  within  five  weeks  of  the  end  of 
the  season,  the  through  rates  were  refused 
on  the  ground  that  they  would  be  too  tran- 
sient to  be  proper  to  be  allowed.  Caledonian 
R.  Co.  V.  Greenock  &*  W.  B.  R.  Co.,  4  Ry. 
&»  C.  T.  Cas.  70. 

The  railway  commissioners  refused  to 
entertain  an  application  for  through  rates 
and  through  booking  where  a  similar  appli- 
cation was  pending  in  the  chancery  division, 
unless  the  applicants  discontinued  the  pro- 
ceedings in  the  chancery  division ;  and 
upon  the  applicants  electing  to  proceed 
with  their  application  to  the  chancery  divi- 
sion the  commissioners  stayed  the  proceed- 
ings before  them.  Metropolitan  Dist.  R. 
Co.  V.  Metropolitan  R.  Co.,  5  Ry.  &*  C.  T. 
Cas.  126. 

An  application  by  the  D.  Steam  Packet 
Co.  for  through  rates  for  passengers  be- 
tween Kingstown  and  London,  via  the 
company's  steamers  and  the  N.  W.  Co.'s 
railway,  was  refused  on  the  ground  that  the 
D.  Steam  Packet  Co.  had  agreed  (under 
statutory  powers)  that  the  charges  for  the 
conveyance  of  passengers'  traflic  between 
London  and  Kingstown  were  to  be  fixed 
from  time  to  time,  as  regards  the  through 
rates,  by  the  railway.  Dublin  S.  Packet  Co. 
v.  London  <S-  N.  W.  R.  Co.,  4  Ry.  <S-  C.  T. 
Cas.  10. 

00.  Apportioning  rates.— An  appor- 
tionment of  rates  under  a  special  act 
diverted  traffic  from  the  route  by  which  the 
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two  companies  had  agreed  that  such  traffic 
which  they  exchanged  with  each  otlier 
should  be  forwarded  or  accounted  for,  and 
such  diversion  was  to  the  advantage  of  the 
one  and  to  the  disadvantage  of  tlie  other 
company.  The  commissioners,  therefore, 
directed  that  out  of  each  of  the  througli  rates 
the  usual  clearing-house  terminals  should 
be  paid  to  the  companies  owning  or  work- 
ing the  terminal  stations  from  and  to  which 
tlie  traffic  was  carried,  and  that  the  residue 
of  such  rate  should  be  divided  between  the 
companies  interested  therein  by  mileage, 
according  to  tlie  actual  route  by  which  the 
traffic  was  carried,  save  only  that  in  reckon- 
ing such  mileage  each  two  miles  which  the 
traffic  passed  over  one  way  should  be  reck- 
oned as  three  miles,  provided  that  the  total 
sum  to  be  received  by  such  company  out  of 
each  such  through  rate  for  mileage  and 
terminals  (exclusive  of  any  sum  which 
might  be  reasonably  added  to  the  rate  for 
any  services  for  which  an  extra  charge  was 
permissible  as  against  the  public)  was  not 
in  any  case  to  xceed  their  maximum  local 
rate  for  conveyance  for  the  actual  distance 
which  the  traffic  was  carried  on  their  rail- 
way. London  <S-»  N.  IV.  M.  Co.  v.  Greai 
M  'est cm  K.  Co. ,  5  Ky.  &>  C.  T.  Cas.  20. 

In  an  act  amalgamating  three  lines  of 
railway  companies  in  the  Isle  of  Wight,  a 
fourth  company  had  a  clause  inserted  that 
the  companies  should  respectively  allord  to 
each  other  all  reasonable  facilities,  includ- 
ing through  booking  and  invc  icing,  and  the 
amount  of  such  fares  and  rattj,  and  the  ap- 
portionment thereof  as  between  the  com- 
panies "should  be  determined  by  the  rail- 
way commissioners  as  arbitrators."  On  an 
application  by  that  company  against  the 
amalgamated  company,  asking  the  com- 
missioners to  fix  equal  rates  by  either  route, 
— /uM,  that  the  routes  were  intended  to  be 
competing  routes  and  the  commissioners 
fixed  equal  rates  by  both  routes ;  but  in 
apportioning  the  rates  they  refused  in  some 
instances  to  allow  the  applicants  their  full 
mileage  proportion  out  of  the  traffic  carried 
by  the  longer  route,  /s/d  of  Wight  R.  Co. 
V.  hie  of  Wight  C.  H.  Co.,  6  Ry.  6-  C.  T.  Cas. 

35- 

The  G.  Ry.  and  C.  Ry.,  together  with 
steamboats,  formed  a  continuous  communi- 
cation between  the  stations  on  the  railways 
and  (by  a  short  sea-voyage)  places  on  the 
Clyde.  The  G.  Ry.  was  worked  by  the  C. 
Ry.  and  through  rates  divided  between  the 
2  D.  R.  D.— 42. 


two  companies  (after  deducting  the  steam- 
boat fares) ;  and  the  rates  for  the  G.  Ry. 
were  fixed  by  a  joint  committee  or,  on  their 
differing  equally  in  opinion,  by  an  arbi- 
trator, but  the  amount  of  the  through  rates 
was  fixed,  quoted,  and  (in  the  first  instance) 
received  by  the  C.  Ry.  company.  The 
committee  having  been  equally  divided  in 
opinion  as  to  the  rate  for  the  G.  railway, 
the  same  was  ascertained  by  an  arbitrator, 
and  the  company,  by  his  award,  were  to  be 
paid  certain  sums  in  respect  of  the  then 
existing  tliroui;h  rates.  These  rates  after- 
wards in  many  instances  being  made  higher 
by  tlie  C.  Co.  for  the  land  route,  and  lower 
by  tlie  steamboat  companies  for  the  sea 
route,  the  G.  Co.  claimed  from  the  C.  Co. 
a  share  of  the  increase,  alleging  that  it 
ought  to  be  in  the  same  proportion  for 
them  as  the  arbitrator  had  made  their  rate 
when  the  land  rates  were  lower  and  the  sea 
rates  higher,  and,  on  their  refusal,  and  the 
committee  being  equally  divided  in  opinion, 
applied  to  :  railway  commissioners  as 
arbitrators  ■  the  matter,  who  heM  that 
they  had  no  power  to  give  to  the  G.  Co. 
any  share  of  the  existing  through  rate  made 
by  the  C.  Co.,  or  to  take  from  the  C.  Co. 
that  portion  of  the  through  rate  which  they 
had  made  for  themselves,  namely,  the  sur- 
plus of  the  land  rate,  after  deducting  the 
amount  fixed  by  the  arbitrator  for  the  G. 
Co.;  but  that  the  amount  given  up  by  the 
steamboat  companies,  and  not  made  part  of 
the  land  rate  by  the  C.  Co.,  although  re- 
ceived and  appropriated  by  them  (the  rate 
to  the  public  remaining  the  same  as  before 
the  rebate  by  the  steamboat  companies), 
should  be  divided  between  the  G.  and  C. 
companies.  Greenock  &>  W.  B.  K.  Co.  v. 
Caledonian  R.  Co.,  2  Ry.  &^  C.  T.  Cas.  136. 

100.  Under  act  of  1854,  sec.  ^>  — 
The  Railway  and  Canal  Traffic  Act  185.,,  2, 
gives  a  customer  a  right  to  require  any 
number  of  railway  companies  in  Great 
Britain  to  combine  to  form  a  continuous 
route  by  which  his  traffic  may  be  sent  at  a 
single  booking  and  for  a  single  payment. 
Great  Western  R,  Co.  v.  Sei'ern  S^  W.  &» 
S.  B.  R.  Co.,  5  Ry.  &^  C.  T.  Cas.  170. 

That  act  gives  every  individual  customer 
the  absolute  right  to  select  what  railway 
company  he  pleases  to  deliver  his  traffic  to, 
to  deliver  that  traffic  to  that  company,  and 
require,  without  any  second  booking  or  any 
second  payment,  that  the  traffic  shall  be  de- 
livered at  the  station  to  which  he  desires  it 
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to  be  sent ;  provided  always  that  he  tenders 
the  traffic  to  tlic  company  at  a  station  where 
there  are  proper  facilities  for  receiving  it, 
and  that  he  names  as  a  delivery  station  a 
station  where  there  are  proper  facilities  for 
delivering  it, and  there  is  a  continuous  route 
connecting  tlie  two  stations.  In  such  a 
case  the  sum  which  the  customer  will  have 
to  pay  will  be  ascertained  by  adding  to- 
gether the  local  rates  of  the  various  com- 
panies over  whose  line  it  passes.  Great 
Western  A\  Co.  v.  Sivern  5-  IV.  &>•  S.  B.  R. 
Co.,  5  Ry.  &*  C.  T.  Cas.  170. 

A  railway  company  has  the  right  (apart 
from  the  question  of  through  rates)  to  col- 
lect what  traffic  it  can,  to  carry  it  as  far  as  it 
can  by  its  own  line,  and  there,  at  the  point 
which  is  most  convenient  to  itself,  to  hand 
it  over  to  the  company  which  is  to  forward 
it.  Great  IVestern  R.  Co.  v.  Se7>ern  <S>»  IV. 
&•  S.  B.  R.  Co.,  5  Ry.  fi-  C.  T.  Cas.  170. 

A  route,  for  which  through  rates  are  pro- 
posed, that  would  be  a  reasonable  and  ser- 
viceable route  if  worked  throughout  by  one 
company,  does  not  lose  its  serviceableness 
because  two  or  more  companies  are  con- 
cerned in  working  it ;  for  the  Railway  and 
Canal  Traffic  Act  1854,  §  2,  is  intended  to 
secure  that,  in  the  case  of  a  continuous  line 
formed  out  of  the  railways  of  different  com- 
panies, the  companies  should  co-operate  for 
the  transit  of  through  traffic,  and  send  it 
forward  to  its  destination  as  though  it  were 
their  own  proper  traffic.  Swituion,  M.  &^ 
A.  R.  Co.  V.  Great  Western  R.  Co.,  4  Ry.  &> 
C.  T.  Cas.  349. 

On  an  application  by  the  C.  W.  Ry.  Co. 
for  through  rates  for  traffic  carried  between 
H.  &  C,  L.,  M.,  Leeds,  Burton,  B'gham, 
and  W.,  required  to  be  forwarded  via  the  C. 
W.  route,  it  appeared  that  the  route  was 
shorter  and  more  direct  than  the  G.  W. 
route  via  Hereford  (on  which  through  rates 
were  in  force),  the  saving  of  distance  by  the 
C.  VV,  route  fromC,  L.,  M.,and  Leeds  being 
57  miles,  from  Burton  32  miles,  from  W.  22, 
and  B'gham  7.  The  G.  W.  Co.  contended 
that  the  proposed  rates  were  not  in  the  pub- 
lic interest,  because  the  quantity  of  traffic 
to  which  they  could  apply  was  small ;  be- 
cause no  time  would  be  saved  if  the  traffic 
were  carried  by  the  proposed  route ;  and 
that  the  number  of  exchanges  on  the  por- 
tion of  the  proposed  through  route  worked 
by  other  companies  was  great.  NeM,  that 
these  were  not  reasons  for  refusins:  through 
rates  any   more   than   they   would    be  for 


withholding  facilities  under  §  2  of  the  Rail- 
way and  C.mal  Traffic  Act  1854.  Centra/ 
Wales  &-  C.  J.  R.  Co.  v.  London  &•  N.  I','. 
R.  Co.,  4  Ry.  <&«•  C.  T.  Cas.  211. 

The  S.  E.  Ry.  Co.  carried  goods  at  agreed 
through  rates  between  London  and  Paris, 
as  to  which  the  companies  undertook,  for 
the  fixed  amount  paid,  every  kind  of  service 
and  charge  incidental  to  the  transit  from 
point  to  point.  The  sum  paid  included 
clearing  the  goods  in  the  custom- house, 
which  was  done  only  by  the  company's  ser- 
vants, or  if  done  by  custom-house  agents  no 
rebate  was  allowed  by  the  company.  Held, 
that  the  plan  of  delivering  goods  between 
London  and  Paris  at  one  fixed  sum  for  the 
entire  service,  and  fi'je  of  any  intermediate 
charges,  was  a  gre-  :onvenience  lo  the  pub- 
lic and  did  not  involve  any  infringement  of 
the  Railway  and  Canal  Traffic  Act  1854. 
Greenop  v.  South  Eastern  R.  Co.,  2  Ry.  &• 
C.  T.  Cas.  319. 

101.  Under  act  of  1873,  sec.  11, 
generally. — One  of  the  objects  of  section 
II  of  the  Regulation  of  Railways  Act  1873 
is  to  prevent  rates  being  raised  merely  as  a 
consequence  of  amalgamation,  so  far  as  that 
can  be  done  by  regulating  the  charges  on 
through  traffic,  and  to  cause  railway  com- 
panies to  adjust  their  rates  with  reference, 
not  alone  to  their  own  interests,  but  to  the 
interests  of  other  companies  as  well.  Great 
Northern  R.  Co.  v.  Belfast  C.  R.  Co.,  3  Ry. 
&-  C.  T.  Cas.  411. 

In  application  under  §  1 1  of  the  Regula- 
tion of  Railways  Act  1873,  there  is  no 
Prima-facic  case  in  favor  of  specially  low 
charges,  and  the  onus  is  upon  the  company 
applying  to  show  reasons  why  the  forward- 
ing company  should  carry  for  less  than  it 
would  be  likely  to  receive  out  of  agreed 
through  rates.  Belfast  C.  R.  Co.  v.  Great 
Northern  R.  Co.,  4.  Ry.  &*  C.  T.  Cas.  159. 

In  a  new  through  rate  case  it  is  not  the 
practice  of  the  commissioners  to  give  costs, 
the  defendants  having  a  right,  under  the 
Regulation  of  Railways  Act  1873,  to  the 
judgment  of  the  commissioners  before  a 
through  rate  is  put  into  operation.  Central 
Wales  (S"»  C.  J.  R.  Co.  v.  Great  Western  R. 
Co.,  10  Q.  B.  D.  231,  52  L.J.  Q.  B.  D.  211,  4 
Ry.  &'C.  T.  Cas.  no. 

The  nth  section  of  the  Regulation  of 
Railways  Act  1873  applies  not  only  to 
mileage  tolls  and  tolls  granted  as  maximum 
tolls,  but  also  to  gross  tolls,  and  any  special 
charges  which  a  company  may  be  entitled 
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to  make.  In  applying  for  a  through  rate  it 
is  not  necessary  to  complain  of  an  infringe- 
ment of  the  Regulation  of  Railways  Act 
1873.  Warwick  &^  B.  C.  Nav.  Co.  v.  Bir- 
tningham  C.  Nav.  Co.,  3  Ry.  <S^  C,  T.  Cas.  113. 

Whether  each  company  collects  its  own 
quola  of  a  througli  toll,  or  one  collects  for 
all,  the  character  of  a  through  toll  is  the 
same,  and,  if  made  compulsory  under  the 
Regulation  of  Railways  Act  1873,  is  not 
subject  to  the  equality  clause  of  the  special 
acts  of  the  railway  companies,  so  as  to  ren- 
der it  necessary  to  regulate  the  local  tolls 
thereby.  Warwick  (S^  B.  C.  lYav.  Co.  v. 
Birmingham  C.  lYav.  Co.,  3  By.  &•  C.  T, 
Cas.  113. 

The  commissioners  must,  unless  they  are 
prepared  to  refuse  the  rate  altogether  (which 
they  will  not  do  unless  the  amount  of  the 
proposed  through  rate  is  so  high  as  to  make 
the  rate  useless  to  the  public,  or  so  low  as  to 
prevent  the  commissioners  from  making  an 
equitable  appT.lionment  between  the  com- 
panies, or  iror!\  complying  with  the  condi- 
tions imposed  upon  them,  under  certain  cir- 
cumstances, in  section  11  of  the  Regulation 
of  Railways  Act  1873),  accept  the  amount 
proposed  to  them,  although  they  may  be  of 
opinion  that  some  other  amount  would  be 
more  equitable.  Great  Western  R.  Co.  v. 
Severn  &^  W.  <S-  S.  B.  R.  Co.,  5  Ry.  &>  C. 
T.  Cas.  170. 

Prima  facie  it  is  to  the  interest  of  the  pub- 
lic that  there  should  be  at  least  two  railway 
routes  open  between  any  two  given  places, 
provided  that  those  routes  are  practically 
independent  of  one  another,  fairly  alterna- 
tive, and  reasonably  calculated  to  keep  one 
another  in  check.  Great  IVestern  R.  Co.  v. 
S,-vern  &^  W.  &>  S.  B.  R.  Co.,  5  Ry.  6-  C.  T. 
Cas.  170. 

102. who  may  apply  for.— The 

right  to  iipply  for  through  rates  under 
§  II  of  the  Regulation  of  Railways  Act  1873 
is  not  confined  to  the  companies  owning 
lines  at  the  two  ends  of  the  through  route, 
but  extends  to  an  intermediate  company ; 
but  an  intermediate  company  whose  traffic 
is  worked  by  one  of  the  terminal  companies, 
and  who  has  agreed  tliat  the  rate  for  through 
traffic  shall  be  fixed  by  the  latter,  is  not 
the  proper  party  to  apply.  Central  Wales 
&>  C.  J.  R.  Co.  V.  Great  Western  R.  Co.,  2 
Ry.  Or'  C.  T.  Cas.  191. 

An  intermediate  railway  company  which 
owns  no  rolling  stock  nor  worlds  its  own 
road,  yet  maintains  and  manages  its  line 


and  collects,  forwards,  and  delivers  its  own 
traffic  to  and  from  termini  oi  its  own  line, 
employing  and  supervising  a  staff  of  em- 
ployes, may  properly  apply  for  through  rates 
under  section  11.  Central  Wales  &>  C.J. 
R.  Co.  v.  Great  Western  R.  Co.,  4  Ry.  &•  C. 
T.  Cas.  no. 

To  entitle  a  company  to  apply  for  an 
order  for  through  rates,  under  section  11,  it 
is  enough  that  it  is  a  company  with  an  in- 
terest in  the  through  route,  and  it  is  not 
necessary  to  measure  its  interest  and  to  re- 
fuse it  a  locus  standi,  even  though  its  pro- 
posals should  be  more  of  detriment  to  the 
other  railway  companies  than  of  benctit  to 
itself,  the  other  conditions  to  which  the 
granting  of  through  rates  is  subject  amply 
providing  for  the  fair  interests  of  all  railway 
companies,  large  or  small,  being  considered 
and  allowed  foi .  Se^'ern  6-»  W.  &*  S.  B.  R. 
Co.  v.  Great  Western  R.  Co.,  5  Ry.  &>  C.  T. 
Cas.  156. 

The  company  requiring  traffic  to  be  for- 
warded at  through  rates,  under  section  11, 
need  not  themselves  be  a  forwarding  com- 
pany as  regards  the  particular  traffic,  but  it 
is  enough  if  they  are  interested  in  the  for- 
warding. Greenock  &*  W.  B.  R.  Co.  v.  Cale- 
donian R.  Co.,  2  Ry.  &^  C.  T.  Cas.  227. 

A  railway  company  applying  for  through 
rates  had  agreed  with  C.  for  the  carriiige  of 
passengers  by  steamer  in  connection  with 
their  line.  Held,  that  such  steamer  and  the 
traffic  carried  thereby  were  within  the  pro- 
visions of  the  nth  section  of  the  Regula- 
tion of  Railways  Act  1873.  Greenock  &^  W. 
B.  R.  Co.  v.  Caledonian  R.  Co.,  2  Ry.  &*  C. 
T.  Cas.  227. 

The  W.  B.  Ry.  Co.  had  entered  into  an 
agreement  with  the  C.  company  wherel  y 
the  latter  worked  their  line,  and  it  w;  s 
agreed  that  the  rates  and  fares  on  the  W.  V<. 
Ry.  should  be  fixed  by  a  joint  committee  of 
the  two  companies.  Held,  that  this  agree- 
ment did  not  relate  to  through  rates,  and 
that  the  W.  B.  Co.  were  the  proper  parties 
to  apply  for  such  rates  under  section  11. 
Greenock  <S^  W.  B.  R.  Co.  v.  Caledonian  I. . 
Co.,  2  Ry.  &*  C.  T  Cas.  227. 

Where  throug'i  latesare  in  existence  for 
traffic  conveyed  in  company's  w^agons,  a 
railway  company  nay  apply  to  the  commis- 
sioners, under  section  n,  to  allow  different 
proposed  through  rates  for  similar  traffic 
when  conveyed  in  owner's  wngons.  The 
jurisdiction  of  tf.e  ccmniissioners  under  the 
above  section  is  simply  to  decide  whether 
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the  proposed  tlirougli  rate  shall  be  allowed 
Oi  refused.  Newry  &•  A.  K.  Co.  v.  Great 
Xorthern  R.  Co.,  3  Ky.  ^^  C.  T.  Cas.  28. 

Section  11  authorizes  the  commissioners 
to  allot  to  a  company,  out  of  a  through  rate, 
an  amount  less  than  its  maximum  charges, 
but  not  less  per  mile  "  than  the  mileage 
rates  which  such  company  may,  for  the  time 
being,  legally  be  charging  for  like  traffic 
carried  by  a  like  mode  of  transit  on  any 
other  line  of  communication  between  the 
same  points,  being  tiie  points  of  departure 
and  arrival  of  the  through  route."  HeM, 
that  the  "mileage  rates  "must  be  mileage 
rates  for  a  line  having  the  same  termini  as 
the  through  route,  and  must  be  charged  in 
respect  of  goods  carried  over  it  for  its  whole 
length.  Warwick  &^  B.  C.  Nav.  Co.  v. 
Birmingham  C.  Nav.  Co.,  3  Ky.  &'  C.  T. 
Cas.  113. 

10;j.  "reasoiuible  route." — A 

route  is  a  reasonable  one,  within  the  mean- 
ing of  the  Regulation  of  Railways  Act  1873, 
§  II,  which  is  capable  of  maintaining  a 
competition  with  quicker  or  cheaper  routes, 
and  efficient  enough  to  be  likely  to  be  pre- 
ferred for  some  portion  of  the  traffic. 
Great  Western  R.  Co.  v.  Severn  &>  W.  &*  S. 
B.  R.  Co.,  5  Ry.  &*  C.  T.  Cas.  170. 

On  an  application  of  the  Belfast  railway 
company  to  fix  through  rates  for  coal  sent 
from  Belfast  quay  over  their  railway  to  sta- 
tions beyond  Armagh  on  the  Great  North- 
ern (Ireland)  company's  railway,  the  com- 
missioners held,  that  having  fixed  the 
through  rate  to  Armagh  at  3s.  6d.,  every 
member  of  the  public  had  a  vested  right  to 
have  his  coal  carried  to  that  point  for  that 
sum,  and  therefore,  in  the  case  of  places 
lying  beyond  Armagh,  the  question  whetiier 
any  proposed  through  rates  were  or  were 
not  reasonable  in  the  interests  of  the  pub- 
lic depended  upon  whether  the  difference 
between  the  proposed  rate  of  3s.  6d.  af- 
forded a  reasonable  remuneration  for  the 
haulage  of  the  extra  distance,  it  being 
proved  that  the  extra  distance  involved  no 
expense  to  the  Great  Northern  compar.y 
other  than  haulage.  Belfast  C.  R.  Co.  v. 
Great  Northern  R.  Co.,  3  Ry.  &•  C.  T.  Cas. 
419. 

On  an  application  for  through  rates  for 
traffic  carried  from  places  in  England  via 
Carlisle  to  stations  of  the  N.  B.  company 
three  or  four  miles  by  their  railway  beyond 
Whifflet  junction,  it  appeared  that  from 
Carlisle  to  Whifflet  there  were  two  railways, 


one  93  miles  long,  part  of  the  C.  system, 
the  other  130  miles,  part  of  the  N.  13.  sys- 
tem, and  the  route  for  which  the  through 
rates  were  sought  was  for  English  traffic  via 
the  C.  railway,  between  Carlisle  and  Whifflet, 
to  the  above-mentioned  stations  on  the  N. 
B.  railway  beyond  Whifflet,  the  portion  be- 
tween Carlisle  and  Whifflet  being  the  rail- 
way of  the  C.  company.  The  N.  B.  com- 
pany objected  that  such  route  was  not  a 
reasonable  one  for  Englisli  competitive 
traffic,  and  contended  that  as  the  traffic  was 
destined  fortheir  stations  they  were  entitled 
to  have  the  working  of  it  from  Carlisle  for- 
ward. Held,  that  the  through  rates  and 
route  proposed  by  the  C.  company  com- 
bined the  more  direct  route  of  one  com- 
pany with  the  more  convenient  station  of 
the  other,  and  fixed  as  the  rates  for  traffic 
sent  that  way  the  rates  in  force  for  through 
carriage  by  the  alternative  but  less  conven- 
ient route.  Caledonian  R.  Co.  v.  North 
British  R.  Co.,  3  Ry.  &-  C.  T.  Cas.  403. 

Upon  an  application  for  a  through  route 
and  rate,  it  was  proved  that  the  proposed 
route  was  fifty-six  miles  shorter  than  the 
route  over  wliich  the  traffic  was  being  car- 
ried, and  was  worked  not  less  conveniently 
as  regards  the  railway  companies  by  whom 
the  traffic  was  handled  before  it  got  to  its 
destination ;  and  that  the  proposed  rate 
was  of  less  amount,  and  presumably,  there- 
fore, more  beneficial  to  the  public,  while  at 
the  same  time,  being  more  in  proportion  to 
distance  than  the  rate  by  the  other  route, 
it  yielded  a  larger  sum  per  mile  to  the  com- 
panies carrying,  and  was,  therefore,  not  ob- 
viously unreasonable  as  against  them.  The 
commissioners  inferred  from  those  facts 
that  the  route  was  a  reasonable  one,  and 
that  the  public  were  interested  in  the  rate 
being  granted ;  and  held,  that  where  a  good 
prima-facie  case  of  public  interest  existed 
on  general  considerations,  it  was  not  neces- 
sary to  bring  evidence  to  prove  a  special 
case  as  well.  Central  Wales  <S>*  C.J.  R.  Co. 
v.  Great  Western  R.  Co.,  10  Q.  B.  D.  231,  52 
L.  J.  Q.  B.  D.  211,  4  Ry.  5-  C.  T.  Cas.  1 10. 

Upon  an  application  against  defendant 
company  for  through  rates  for  coal  traffic,  it 
appeared  that  part  of  the  proposed  through 
route  was  over  another  company's  line,  and 
that  defendants  did  not  carry  over  such 
line,  but  limited  themselves  in  the  exercise 
of  their  running  powers  to  the  carriage  of 
general  goods,  and  they  objected  to  a  traffic 
being  forced  upon  them  which  they  would 
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have  to  work  over  twenty-six  miles  of  line 
under  running  powers  and  ui)on  the  terms 
of  pajing  all  receipts,  less  only  a  percentiige 
for  working  expenses,  to  the  owning  com- 
pany, and  which  the  company  who  own  the 
line  and  who  work  and  use  it  for  every  sort 
of  traffic  would  be  perfectly  able  to  accom- 
modate. JMi/,  that  the  proposed  route, 
which  in  point  of  distance  and  general  fa- 
cilities had  many  advantages,  was  not  on 
the  whole  a  reasonable  route,  owing  to  the 
mode  in  which  the  traffic  was  required  to  be 
worked  over  one  portion  of  it.  Severn  &• 
Jf '.  &^  S.  B.  A'.  Co.  V.  Grea/  Western  Ji.  Co., 

5  J\y.  (S-  C.  T.  Cas.  I  s6. 

A  sending  company  having  two  alterna- 
tive routes  for  through  traffic,  one  eight 
miles  longer  than  the  other,  proposed,  for 
the  purpose  of  a  through  rate,  to  carry  by 
the  longer  one,  at  a  double  cost  and  labor 
in  working  and  maintaining  the  junctions, 
with  the  object  of  making  their  own  mile- 
age more  and  the  mileage  of  the  forwarding 
company  less.  Hel(i,ihax.  such  longer  route 
was  not  a  reasonable  route,  within  the  mean- 
ing of  §  II,  sub-sec.  5,  of  the  Regulation  of 
Railways  Act  1873,  allowing  the  railway 
commissioners  to  compel  a  connecting  line 
to  make  a  through  rate.  East  &*  IV.  J, 
iV.  Co.  v.  Great  Western  R.  Co.,  i  Jiy.  &*  C. 
T.  Cas.  331. 

A  "route,"  within  the  meaning  of  this 
section,  is  a  route  from  the  station  on  the 
sending  line,  where  the  traffic  arises,  to  the 
station  on  the  forwarding  line,  where  such 
traffic  is  delivered.  East  &•  W.J.  R.  Co.  v. 
Great  Western  R.  Co.,  i  Ry.  «S^  C.   T.  Cas. 

33'- 

A  clause  in  an  agreement  made  between 
certain  railways  provided  th.it  the  M.,  S.  & 
L.  Co.  and  the  L.  &  N.  W.  Co.  should  agree 
upon  through  rates  for  coal  and  other  traf- 
fic from  and  to  the  collieries,  to  and  from 
all  places  on  the  system  of  the  M.,  S.  &  L. 
Co.  and  C.  L.  Committee,  and  that  these 
through  rates  should  be  via  a  reasonable 
and  convenient  junction  or  junctions,  to  be 
agreed  upon  or  to  be  settled  by  arbitration. 
Held,  that  the  reasonable  and  convenient 
junctions  contemplated  by  this  clause  were 
not  confined  to  the  particular  line  with 
which  the  agreement  was  principally  con- 
versant, but  extended  to  all  convenient 
junctions,  wherever  situated,  on  the  M.,  S. 

6  L.  system.  Manchester,  S.  &•  L.  R.  Co.  v. 
London  &*  N.  W.  R.  Co.,  6  Ry.  <&-  C.  T. 
Cas.  I. 


?04. jurisdiction  of   coniinis- 

sioii. — The  railway  commissioners  have 
jurisdiction,  under  the  Regulation  of  Kail- 
ways  Act  1873,  §  II,  to  hear  and  determine 
any  question  of  through  rates  brought  be- 
fore lliem  by  any  railway  company  having 
an  interest  in  a  route  over  which  it  is  pro- 
posed that  tiie  traffic  shall  be  carried.  It  is 
a  ji:.isdiction  given  in  order  to  prevent 
railway  companies,  by  agreement  or  want  of 
agreement  amongst  themselves,  imposing 
difficulties  in  the  way  of  traffic  being  car- 
ried from  poin*  to  point.  Metropolitan  Pi'st. 
/i\  Co.  V.  Metropolitan  R.  Co.,  5  Ry.  &"  C.  T. 
Cas.  126. 

Whenever  a  continuous  line  of  railway 
belonging  to  two  or  more  companies  exists, 
and  any  one  of  the  companies  interested  in 
the  route  has  given  the  proper  statutory 
notices,  under  §  11  of  the  Regulation  of 
Railways  Act  1873,  and  a  difference  has 
arisen  between  the  companies  as  to  whether 
the  proposed  rates  shall  come  into  opera- 
tion or  not,  the  jurisdiction  of  the  commis- 
sioners to  hear  and  determine  that  question 
at  once  arises,  and  cannot  be  ousted  in  any 
way  by  any  equities  that  may  exist  between 
the  different  companies  themselves.  Met- 
ropolitan Dist.  R.  Co.  V.  Metropolitan  R. 
Co.,  5  Ry.  &'  C.  T.  Cas.  126. 

106. when  tlio  section  applies. 

— Section  1 1  enacts  that  "  where  a  railway 
company  use,  mainta'n,  or  work,  or  are 
party  to  an  arrangement  for  using,  main- 
taining or  working  steam  vessels  for  the 
purpose  of  carrying  on  a  communication  be 
tween  any  towns  or  ports,  the  provisions  of 
this  section  (as  to  through  rates)  shall  ex- 
tend to  such  steam  vessels  and  to  the  traffic 
carried  thereby."  Upon  objection  that  this 
clause  only  applies  where  the  arrangement 
as  to  the  steam  vessels  was  made  by  the 
company  to  whom  the  railway  with  which 
the  steam  vessels  directly  communicated 
belonged — held,  that  such  clause  extended 
the  whole  provisions  of  §  1 1,  and  took  effect 
whenever  there  was  an  arrangement  with 
the  proprietors  of  steam  vessels  for  the  con- 
veyance of  passengers  or  goods  to  and  from 
any  port  or  town  with  which  there  was 
railway  communication,  provided  the  rail- 
way company  party  to  the  arrangement 
owned  or  worked,  or  was  otherwise  imme- 
diately interested  in,  some  portion  or  other 
of  the  line  of  railway  communication. 
Caledonian  R.  Co.  v.  Greenock  &•  W.  B.  R. 
Co.,  4  Ry.  S-  C.  T.  Cas.  135. 
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Where  a  railway  is  not  charging  rates 
upon  another  route  between  the  same 
points,  being  the  points  of  departure  and 
arrival  of  the  proposed  through  route,  sub- 
sec.  8  of  §  II  of  the  Regulation  of  Railways 
Act  1873,  does  not  apply.  Plymouth  &•  D. 
R.  Co.  V.  Great  Western  R.  Co.,  6  Ry.  Sf*  C. 
T.  Cas.  10 1. 

The  existence  of  through  bookings  be- 
tween A.  &  B.  for  the  carrying  of  traffic  by 
a  certain  steam  vessel  for  the  sea  part  of 
the  through  journey  between  these  places  is 
not  such  an  arrangement  for  the  "  use  "  of 
tliese  vessels  as  to  make  §  1 1  apply  to  them, 
and  to  enable  the  owners  to  require  a 
through  rate  between  A.  &  C.  under  that 
section.  Ayr  Harbour  Trustees  v.  Glasgow 
&^  S.  W.  R.  Co.,  4  Ry.  &^  C.  T.  Cas.  81.— 
Reviewing  Napier  f.  Glasgow  &  S.  W.  R. 
Co.,  I  Ry.  &  C.  T.  Cas.  292,  4  Sess.  Cas.  (3d 
ser.)  87. 

100.  Under  special  acts.— In  divid- 
ing the  total  amount  of  a  through  rate 
between  two  forwarding  companies  where 
the  traffic  i"  carried  on  one  of  the  railways 
a  short  distance,  the  charge  which  such  a 
company  may  make  for  short  distances 
under  their  special  act  is  to  be  taken  into 
account  in  favor  of  such  a  company.  Tal- 
y-llyn  R.  Co.  v.  Cambrian  R.  Co.,  5  Ry.  &> 
C.  T.  Cas.  122. 

The  special  act  of  the  C.  W.  railway 
company  of  1883  enacted  that  the  company 
iind  two  others  should  respectively  afford 
all  proper  and  sufficient  facilities  for  traffic 
passin<(  between  their  railways  over  the  C. 
W.  railway  ;  and  that  these  facilities  should 
include  through  rates,  and  that  any  differ- 
ence which  might  arise  as  to  the  amount  or 
apportionment  of  such  rates  should  be  de- 
termined by  arbitration  by  the  railway 
commissioners.  They  were  unable  to  agree 
upon  an  apportionment — one  contending 
for  apportionment  by  mileage  according  to 
the  route  by  which  the  traffic  was  actually 
taken,  and  another  for  an  apportionment  by 
mileage  according  to  the  route  which  the 
traffic  would  take  if  sent  in  accordance 
with  a  statutory  agreement  made  befveen 
these  two  companies  in  1863.  Held,  W.z,:\. 
through  traffic  passing  by  way  of  the  C.  W. 
railway,  under  the  provisions  of  said  special 
act,  between  the  other  two  was  not  traffic 
exchani^ed  between  said  companies,  within 
the  meaning  of  statutory  agreement  of 
1863,  or  subject  to  the  provisions  thereof,  as 
respects  the  apportionment    between    the 
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said  companies  of  the  receipt  for  such 
traffic.  London  &*  N.  W.  R.  Co.  v.  Great 
Western  R.  Co.,  5  Ry.  &•  C.  T.  Cas.  20. 

A  special  act  provided  that  seven  com- 
panies should  afford  all  proper  and  sufficient 
facilities,  including  through  rates  to  traffic 
passing  to,  from,  or  over  tlie  railway  of  the 
C.  VV.  Co.  from  or  to  any  railway  of  the 
seven  companies,  or  any  railway  connected 
with  them,  and  that  the  terms  and  condi- 
tions, pecuniary  or  otherwise,  on  which  the 
traffic  facilities  should  be  respectively  af- 
forded, and  the  amount  and  apportionment 
of  the  through  rates  should,  failing  agree- 
ment, be  determined  by  arbitration  in  man- 
ner provided  by  the  Regulation  of  Railways 
Act  1873.  Held,  that  such  special  act 
requires  facilities  to  be  afforded  to  all  traffic 
passing  over  the  line  of  the  C.  W.  Co. 
which  either  comes  from  or  is  destined  to 
some  point  upon,  and  which  during  its  whole 
course  passes  uninterruptedly  over,  railways 
belonging  to  one  or  more  of  the  seven  com- 
panies, or  connected  for  purposes  of  man- 
agement or  working  with  one  or  more  of 
said  seven  companies.  Great  Western  R. 
Co.  V.  Central  Wales  &*  C.  J.  R.  Co.,  5  Ry. 
Sr*  C.  T.  Cas.  I. 

Said  special  act  does  not  grant  through 
rates  absolutely,  and  the  sufficiency  of 
through  rates  existing  at  any  time  and  the 
propriety  of  grantitig  others  are  among  the 
matters  which,  failing  agreement,  are  re- 
quired by  the  special  act  to  be  referred  to 
arbitration.  Great  Western  R.  Co.  v.  Cen- 
tral Wales  &*  C.  J.  R.  Co.,  5  Ry.  &*  C.  T. 
Cas.  I. 

The  words  "  connected  with,"  in  said 
special  act,  mean  connected  for  the  purposes 
of  management  of  working,  and  not  merely 
physically  connected.  Great  Western  R. 
Co.  V.  Central  Wales  5-  C.  J.  R.  Co.,  5  Ry. 
(S-  C.  T.  Cas.  I. 

4.  Rate  Books  ;  Toll  Boards, 

107.  Effect  of  iiou-pnblicatlon  on 
toll  boards     under   act   of  1 845.  — 

Section  88  of  the  Railways  Clauses  Consol- 
idation (Scotland)  Act  1845,  enacts:  "That 
no  tolls  should  be  demanded  or  taken  by 
the  company  for  the  use  of  the  railway  dur- 
ing a  iy  time  at  which  the  boards  with  lists 
of  tolls  were  not  exhibited  and  milestones 
maintained."  Held,  that  the  section  ap- 
plied only  to  tolls  for  the  use  of  the  railway, 
and  not  to  tolls  charged  by  the  company  as 
common  carriers   for    the   conveyance  of 
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passengers  and  goods.  Scottish  A'.  E.  R, 
Co.  V.  Anih-rson,  i  .SV.  Si-ss,  Cas.  (yi  scr.)  1056, 
2  Ry.  (S>»  C.  T,  Cas.  21.  Brown  v.  Great 
Western  R.  Co.,  L.  R.  9  Q.  H.  D.  744,  51  L. 
J.  Q.  B.  D.  529,  47  /..  T.  216.  30  W^.  R.  671  ; 
affirming  51  /..  /.  j2.  /?.  Z>.  156, 45  L.  7".  47". 
30  W.  R.  214. 

Where  a  statute  requires  a  railway  com- 
pany to  paint  on  boards  tlie  rates  and  tolls 
charged,  and  to  affix  such  boards  upon  the 
toll  houses,  and  provides  that  the  company 
shall  not  take  any  rates  or  tolls  except  dur- 
ing the  time  that  tlic  board  is  so  affixed,  the 
omission  to  put  up  such  boards  does  not 
prevent  the  company  from  recovering  such 
sums  as  it  had  a  right  to  charge,  and  the 
parties  who  paid  it  cannot,  as  a  result  of  the 
omission,  recover  back  the  sums  they  were 
charged.  Garton  v.  Bristol  &*  E.  R.  Co.,  1 
B.  &*  S.  112,7  /ur.  N.  S.  1234,  130  L.  J.  Q. 
B.  273,  9  W.  R.  734- 

Where  a  railway  company's  act  authorizes 
it  to  charge  for  articles  or  persons  conveyed 
a  less  distance  than  four  miles,  "  in  addition 
to  the  prescribed  tolls  for  conveyance,  a  rea- 
sonable charge  for  the  expense  of  stopping, 
loading,  and  unloading,"  the  charge  for 
stopping  is  not  properly  a  '  toll,"  and  the 
non-publication  of  it  on  the  toll  board  in 
the  form  required  by  the  Railways  Clauses 
Consolidation  Act  1845,  §§  93,  95,  does  not 
prevent  the  company  from  demanding  it. 
Pyrce  v.  Monmouthshire  C.  &*  R.  Co.,  L.  R. 
4  App.  Cas.  197,  49  L.  J.  Ex.  D.  130,  40  L. 
T.  630,  27  IV.  R.  666. 

108.  Under  act  of  187.3,  sec.  14— 
Who  may  deinaiirt  rates.*— The  book 
of  rates  which  a  railway  company  are  re- 
quired by  the  14th  section  of  the  Regulation 
of  Railways  Act  1873,  to  keep  at  their  sta- 
tions, should  show  all  rates,  local  as  well  as 
through,  which  are  being  charged  from  the 
station  where  the  book  is  kept.  Oxlade  v. 
North  Eastern  R.  Co.,  3  Ry.  &^  C.  T.  Cas.  35. 

It  is  the  dutv  of  a  railway  company  to  in- 
form any  person  interested,  and  applying  to 
it  for  information,  how  much  of  each  local 
or  through  rate  in  its  entirety  is  for  convey- 
ance and  how  much  is  for  other  expenses, 
specifying  the  nature  and  detail  of  such 
other  expenses;  and  if  the  information  is 
withheld  it  will  be  ordered  by  the  railway 
commissioners  to  be  given,  and  to  be  made 

*  English  Regulation  of  Railways  Act  1873,  § 
14.  requiring  rale  books  to  be  kept,  construed, 
see  40  Am.  &  Eng.  R.  Cas.  6q,  abstr. 


public  by  proper  entries  in  the  rate  book. 
IVatkinson  v.  Wrexham,  M.  &^  C.  (J.  R. 
Co.,  3  Ry.  <S»  C.  T.  Cas.  44C. 

A  railway  company  is  not  required,  under 
section  14,  to  show  how  the  through  rates 
quoted  by  it  are  divided  between  the  rail- 
way companies  receiving  them.  Watkinson 
v.  Wrexham,  M,  &*  C.  Q.  R.  Co.,  3  Ry,  &• 
C.  T.  Cas.  446. 

Through  rates  need  not  be  shown  in 
whole  or  in  part  at  any  other  station  than 
the  one  from  which  the  traffic  carrried  at 
through  rates  is  forwarded  in  the  first  in- 
stance. Oxlade  v.  North  Eastern  R,  Co. ,  3 
y»>.  <S-  C.  r.  Cas.  35. 

A  company  refusing  to  show  their  rate 
books  at  their  stations  will  have  to  pay  the 
costs  of  any  proceedings  which  the  parties, 
in  the  absence  of  information  which  the 
rate  books  would  have  afforded,  had  "  rea- 
sonable and  probable  cause"  for  taking. 
Cloninel  Trailers  v.  Waterford  ^^  L.  R,  Co., 
4  Ry.  5-  C.  T.  Cas.  92. 

The  expression  "  person  interested,"  in 
section  14,  includes  any  person  who  makes 
out  by  proper  evidence  tiiat  the  rates  which 
he  seeks  to  have  distinguished  are  really 
and  substantially  competitive  rates  with 
those  he  pays,  and  it  includes  "  all  per- 
sons who  have  a  bona-fide  Interest  in  know- 
ing how  the  particular  rates  which  are  the 
subject  of  their  application  are  made  up." 
Pelsall  C.  &>  I.  Co.  v.  London  <3-  N.  W.  R. 
Co.,  7  Ry.  ^3^'  C.  T.  Cas.  i. 

The  withdrawal  of  rates  by  a  railway 
company,  after  an  application  lias  been 
made  to  the  railway  coninilssloners,  will  not 
disentitle  an  applicant  to  an  order,  under 
section  14,  calling  on  the  company  to  dis- 
tinguish how  the  rate  is  made  up.  Berry 
V.  London,  C.  &■  D.  R.  Co.,  4  Ry.  &*  C.  T. 
Cas.  310. 

An  order,  under  section  14,  will  be  made 
only  as  to  rates  which  are  being  charged  by 
a  railway  at  the  time  of  the  application. 
Even  if  the  difference  between  the  maxi- 
mum charge  which  a  railway  may  be  entitled 
to  make  for  conveyance  and  the  amount 
actually  charged  is  small,  the  company  will 
be  ordered  to  distinguish  ho\ '  that  differ- 
ence Is  made  up.  The  amount  of  each 
charge  which  the  company  claim  a  right  to 
make  in  connection  with  each  description 
of  service  rendered  must  be  shown.  Nail 
V.  London,  B.  6-  S.  C.  R.  Co.,  4  Ry.  &•  C.  T. 
Cas.  398. 
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101).«  nt   HtntiiMiH  —  SliowiiiK 

otiirr  Htaitloiis.— Section  14  ii'(piiiL's  rail- 
ways to  keep  at  their  stations  hooks  of  nites 
churned  for  the  carriajje  of  tratlic  (oilier 
than  |)asscn>,'ers  and  their  luygiiHc)  from 
such  stations  to  places  where  they  liook. 
The  L.  Hi  N.  W.  liy.  Co.  carried  coal  in 
owner's  \vat;ons  from  certain  collieries;  the 
wagons  were  loaded  and  made  into  trains 
by  the  colliery  owners  and  placed  f)y  them  on 
coal-sidin^'s,  whence  they  were  taken  by  the 
company's  engines,  and  tiie  company  con- 
tended tha*  they  were  not  bound  to  keep 
books  of  rates  in  respect  of  sucii  tratlic. 
//<«/(/,  that  for  the  purj)ose  of  coal  traffic  the 
said  coal-sidinjjs  were  "  stations,"  within  the 
meaning  of  the  above  section,  and  that  the 
companies  were  bound  to  keep  books  of 
rates  for  the  conveyance  of  coals  therefrom, 
such  books  to  be  kept  either  at  the  sidings 
(if  accessible  to  the  public)  or,  for  the 
greater  convenience  of  tl.';  company  and 
the  public,  at  the  station  where  the  general 
merchandise  traffic  of  the  district  was  con- 
ducted. Harborne  A',  Co.  v.  London  &»  N. 
W.  K.  Co.,  2  liy.  &^  C.  T.  Cas.  169. 

The  court  has  power,  under  §  14,  to  require 
a  railway  company  to  distinguish  rates  in 
its  rate  books  in  cases  in  which  the  com- 
pany books  tralTic  to  stations  which  are  not 
upon  its  own  line,  where  the  booking  com- 
pany has  the  information  necessary  for  such 
division.  Pehall  C.  &^  I.  Co.  v.  London  &r* 
N.  IV.  A\  Co.,  23  Q.  B.  D.  536,  7  Ry.  6-  C.  T. 
Cas.  I. 

A  railway  company  arranged  their  mineral 
traffic  into  three  districts,  and  in  each  dis- 
trict had  a  principal  or  central  station  at 
which  the  mineral  rate  books  were  kept. 
No  books  of  mineral  rates  were  kept  at  any 
other  stations,  and  the  mineral  traffic  from 
the  local  stations  was  charged  and  booked 
at  the  central  stations  only.  Held,  that  this 
arrangement  was  a  contravention  of  section 
14,  and  that  the  obligation  to  keep  books  of 
rates  at  a  station  from  which  the  rates  are 
charged  attaches  equally  whether  the  book- 
ing is  done  there  or  elsewhere.  Jones  v. 
North  Eastern  K.  Co.,  2  /i>.  <&-  C.  T.  Cas 
208. 

110.  when  order  for  disscct- 

iii}f  rates  will  be  made.— Regulation  of 
Railways  Act  1873,  §  14,  providing  that  the 
commissioners  may  make  orders  with  re- 
spect to  any  particular  description  of  traffic, 
requiring  a  railway  to  distinguish  in  rate 
book  how  much  of  each  rate  is  for  the  con- 


veyance of  the  traffic  on  the  railway,  includ- 
ing therein  tolls  for  tlie  use  of  the  railway, 
for  till'  use  of  carriaj;fSor  vess'jls,  or  for  lo- 
comotive power,  and  how  iiiucii  is  for  other 
expenses,  specifying  tiie  nature  and  Jlelail 
of  such  other  <'xpenses,  recpiires  a  railway 
to  stale  in  iluir  rate  book,  to  which  the 
order  made  applies,  what  terminal  services 
they  undertake  to  perf(  ;m  with  regard  to 
the  particular  traffic,  an  1  how  much  they 
charge  for  each  of  such  terminal  services; 
and  a  railway  does  not  sufficiently  comply 
with  the  section  by  giving  a  list  of  the  vari- 
ous terminal  services  which  they  perform 
and  stating  what  their  total  ciiarge  is  for  the 
whole  of  these  services.  Colnian  v.  Greot 
Eastern  N.  Co.,  4  Ay.  &-  C.  T.  Cas.  108. 

Considering  the  obligation  imposed  upon 
railway  companies  by  section  14,  as  to  all 
rates  which  they  charge  for  traffic  received 
and  booked  by  them,  they  arc  bound  before 
they  adopt  a  through  rate  to  insist  upon 
other  companies  enabling  them  to  separate 
it  if  required  by  a  person  interested.  /V/- 
sall  C.  &*  I.  Co.  V.  London  Or-  N.  W.  K.  Co., 
7  Ry.  6-  C.  T.  Cas.  i. 

The  details  to  be  given,  under  §  14,  must 
be  such  as  to  enable  the  person  paying  the 
rates  and  the  commissioners,  should  appli- 
cation under  §  15  be  made  to  them,  to  say 
whether  an  expense  charged  for  in  the  rate 
is  an  expense  for  which  the  railway  com- 
pany can  properly  charge  and  whether  the 
amount  charged  for  that  expense  is  a  rea- 
sonable amount  or  not.  Birchgrove  Steel 
Co.  V.  Midland  K.  Co.,  5  Ry.  <S-  C.  T.  Cas. 
229. 

On  application  of  plaintifT  under  section 
14,  the  defendant  railway  was  ordered  to  dis- 
tinguish in  the  book  of  rates  and  distances 
how  much  of  the  rale  charged  him  is  for 
the  conveyance  of  the  sand  and  how  much 
for  terminal  expenses,  specifying  the  nature 
and  detail  of  such  expenses.  Bailey  v.  Lon- 
don, C.  &^  D.  A.  Co.,  2  Ay.  &>  C.  T.  Cas.  99 

When  a  complaint  is  made  that  a  railway 
company  do  not  allow  a  sufficient  rebate 
from  a  cartage  rate,  including  the  charge  for 
collection  and  delivery  of  goods  conveyed 
upon  their  line,  to  those  who  cart  to  or 
from  the  company's  stations  for  themselves, 
the  application  should,  as  a  general  rule,  in 
the  first  instance  be  for  an  order  requiring 
the  company  to  distinguish  in  the  books 
kept  at  each  of  their  stations,  and  open  to 
the  inspection  of  the  public,  how  much  of 
the  rate  is  for  the  conveyance  of  the  traffic 
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on  the  railway  anrl  how  mucli  is  for  otiiir 
expenses,  spt'cifyiii^;  ilie  luiiiire  and  details 
thereof,  imder  S  1 5  of  the  Kej^Mdatioii  of 
Kailways  A<:t  1873.  lioddani  \.  l.onii,>n  <jr* 
S.  IV.  A'.  Co..  I  Ay.  &^  C.  T.  t'd.v,  308. 

After  such  separation  of  the  cartaf^c  rate 
from  the  ^ross  rate,  if  the  company  do  i.ot 
allow  to  carriers  performinj,'  the  carta(j;e  the 
same  anKJunt  as  they  charj;e  to  the  public 
f(jr  such  service  when  performed  by  the  com- 
l)aiiy,  or  if  liie  charf^e  be  made  too  low,  for 
the  purpose  of  preventing  competition,  any 
jierson  injured  by  the  insufficient  allowance 
may  apjily  to  the  commissioners  for  an  in- 
junction under  §  2  of  the  Railway  and  Canal 
T  Jfic  Act  1854,  or  for  an  order  under  §  15 
of  the  Regulation  of  Railways  Act  1873. 
Gotldiini  V.  London  &*  S.  IV.  A'.  Co.,  i  Ay. 
&»  C.  T.  Ctis.  308. 

Upon  the  application  of  a  carrier,  under  § 
14,  who  collected  and  carted  parcels  to  the 
term  in  us  of  a  rail  way  forconveyancc.foran  or- 
der requiring  the  company  to  distinguish  in 
their  book  of  rates  how  much  of  tliuir  parcel 
rates  was  for  conveyance  on  the  railway  and 
how  much  for  collection  or  cartage — held, 
that,  as  the  company's  parcel  rates  included 
charges  for  other  services  besides  convey- 
ance, they  must  distinguish  in  the  book  of 
rates  at  the  terminus  where  the  applicant's 
parcels  were  received  for  conveyance,  how 
much  of  the  parcel  rates  was  for  convey- 
ance on  the  railway  and  how  much  for 
other  expenses,  and  must  specify  the  nature 
and  detail  of  such  other  expenses.  Robert- 
son V.  Great  Southern  (S«»  W.  R.  Co.,  2  Ry. 
(S-  C.  T.  Cas.  374- 

To  an  application,  under  §  14,  for  an  order 
requiring  a  rail.vay  company  to  distinguish 
in  the  rate  books  kept  at  each  of  their  sta- 
tions how  much  of  the  rate  was  for  the  con- 
veyance of  the  traffic  on  the  railway  and 
how  much  for  other  expenses,  the  railway 
company  answered  that  the  rates  charged 
were  mileage  rates  within  their  parliamen- 
tary powers,  and  were  not  made  up  of  sepa- 
rate sums.  Held,  that  an  order  to  distinguish 
such  rates  should  be  made,  as  it  did  not 
follow  that  the  whole  of  each  rate  was  for 
conveyance  only,  and  that  part  was  not  for 
other  expenses.  Jones  v.  North  Eastern  R. 
Co.,  2  Ay.  (5^  C.  T.  Cas.  208. 

Upon  an  application,  under  §  14,  to  have 
the  rates  divided  on  all  the  traffic  which 
was  either  taken  in  or  given  out  by  the  ap- 
plicant at  the  junction  between  the  railway 
company's  line  and  the  applicant's  branch 


railw.iy — held,  that  the  applicant  was  en- 
titled U)  an  order  in  respect  (j(  the  trallic  in- 
ward and  in  res|)ect  of  all  the  tralhc  out- 
ward, tlie  rates  for  which  are  paid  ttj  the 
railway  company  by  the  consignor  or  c(jii- 
signi.'f  thereof,  the  railway  company  avail- 
ing themselves  of  the  applicant's  services 
and  allowing  for  them  yd,  jier  ton  and  the 
cartage  rate.  'foiiU/nson  v.  London  &*  A'. 
IV.  A'  Co.,  7  Ry.  >S-  C.  T.  Cas.  22. 

II  F.  wIm'ii   rrruM'd.— If  a   rale 

book  lie  a  book  of  rates  for  traffic  received 
or  delivered  at  a  place  on  a  railway  other 
lian  a  ..lation  wi:  'nn  the  meaning  !><  ^  14,  it 
is  not  subjcc  to  an  order  for  flivision  of 
rates,  'f  is  a  book  kept  in  accorflance  with 
thi  pr  ivisif)ns  of  §  34  of  the  Railwiiy  and 
Canal  TrafTic  Act  1888,  and  no  power  is 
contained  in  that  section  to  order  a  dissec- 
tion into  their  component  parts  of  the  rates 
in  such  book.  Tuihlhison  v.  London  &-  A', 
IV.  R.  Co.,  7  Ry.  &-  C.  T.  Cas.  11. 

Upon  application  by  a  arrierforan  order 
under  section  14,  requiring  a  railway  com- 
pany to  distinguish  in  their  book  of  rntes 
how  much  of  a  paicels  rate  was  fo/  convey- 
ance on  the  line  and  how  much  for  other 
expenses — held,  that  as  it  was  proved  that 
nothing  was  included  in  the  rate  except  the 
carriage  on  the  railway,  no  order  would  be 
made.  Robertson  v.  Midland  G.  W.  R.  Co., 
2  Ry.  &>  C.  T.  Cas.  409. 

Upon  a  summons  taken  out  under  §  14 
and  §  34,  Railway  and  Canal  Traffic  Act 
1888,  for  an  order  directing  the  railway  com- 
pany to  dissect  certain  rates  charged  to  col- 
liery owners  from  their  f>wn  sidings  or  junc- 
tions with  their  f)wn  collieries,  it  appeared 
that  the  railway  company  kept  books  of  the 
rates  charged  from  sue'.'  sidings orjunctions 
at  the  nearest  stations,  in  accordance  with 
the  provisions  of  §  34  of  the  Railway  and 
Canal  Traffic  Act  1S88.  Held,  that  the 
powers  of  dissection  contained  in  §  14  of  the 
Regulations  of  Railways  Act  1873  did  not 
apply  to  such  sidings  or  junctions  and  that 
the  court  had  no  jurisdiction,  under  §  34  of 
the  Railway  and  Canal  Traffic  Act  188S,  to 
order  dissection  of  rates  in  books  kept  in 
accordance  with  the  provisions  of  that  sec- 
tion. Pelsall  C.  dr'  /.  Co.  v.  London  &^  N. 
IV.  R.  Co.,  7  Ry.  &-  C.  T.  Cas.  36. 

112. perniittiiiff  iiispvction  of 

books. — By  §  14  of  the  Regulation  of  Rail- 
ways Act  1873,  every  railway  company  is 
bound  to  keep  at  each  of  its  stations 
books  showing  every  rate  for  the  time  be- 
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ing  charged  for  the  carriage  of  traffic  (other 
tlian  passengers  and  their  luggage)  from 
that  station  to  any  place  to  which  they 
book,  and  every  such  rate  booli  shall,  dur- 
ing all  reasonable  hours,  be  open  to  the  in- 
spection of  any  person  without  payment  of 
any  fee  ;  and  any  company  failing  to  comply 
with  those  provisions  shall  for  each  offense, 
and,  in  a  case  of  continuing  offense,  for 
every  day  during  which  it  continues,  be 
liable  to  a  penalty  of  £$,  to  be  recovered 
before  two  justices.  //^M,  that  the  com- 
missioners had  jurisdiction  to  order  an  in- 
spection, although  justices  also  had  the 
power  to  inflict  a  penalty  for  refusal  to 
allow  such  inspection  ;  that  the  right  of  in- 
spection given  b)  §  14  was  general,  and  it 
was  immaterial  what  motive  or  object  a 
person  had  in  desiring  inspection  ;  that  in- 
spection, under  the  statute,  included  the 
right  of  taking  extracts  or  copies ;  and 
that  at  all  events  the  court  had  power  to 
order  that  extracts  and  copies  might  be 
taken  as  ancillary  to  the  right  of  inspec- 
tion, and  in  order  to  make  such  right  etfec- 
tual.  Perkins  v.  London  <S-  N.  W.  R.  Co., 
I  Ry.  &^  C.  T.  Cas.  327. 

1 13.  Awar(liii{?  costs.— It  being  the 
duty  of  a  railway  company  to  inform  any 
person  interested,  and  applying  to  it  for  in- 
formation, how  much  of  each  local  ?nd 
through  rate  in  its  entirety  is  for  convey- 
ance, and  how  much  is  for  other  expenses, 
specifying  the  nature  and  detail  of  such 
other  expenses,  if  the  information  is  with- 
held the  railway  commissioners  will,  on  an 
application  under  §  14  of  the  Regulation  of 
Railways  Act  (873,  order  it  to  be  given  and 
to  be  made  public  by  proper  entries  in  the 
rate  book,  -xnd  will  order  th''  railway  com- 
pany to  pay  the  costs  of  the  proceedings 
which  become  necessary  for  ihe  purpose  of 
obtaining  such  information.  Cairns  v. 
North  Eastern  R.  Co.,  4  Ry.  <&>•  C.  T.  Cas. 
221. 

A  company  will  be  compelled  to  pay  half 
the  cost  wiiere  it  makes  exorbitant  claims 
and  puts  forth  tables  of  figures  full  of  falla- 
cies and  inaccuracies,  which  unduly  pro- 
tract the  inquiry.  TaJ^  Vale  R.  Co.  v. 
Barry  D.  &>  R.  Co.,  7  Ry.  &^  C.  T.  Cas.  41. 

An  applicant,  under  §  15  of  the  Regulation 
of  Railways  Act  1873,  is  required  by  order 
10  of  the  commissioners'  general  orders  to 
state  in  his  application  the  actual  amount 
of  the  terminal  charges  complained  of,  and 
the  amount  which  he  contends  that  they 


ought  to  be,  for  the  purpose  partly  of  en- 
abling the  commissioners  to  determine  the 
reasonable  incidence  of  the  costs  in  a  case 
where  the  decision  is  intermediate  between 
the  contentions  of  the  parties.  Coxon  v. 
North  Eastern  R.  Co.,  4  Ry.  Sf  C.  T.  Cas. 
284. 

In  a  case  where  the  sums  decided  by  the 
commissioners  to  be  reasonable  to  be 
charged  for  terminal  services  were  much  in 
excess  of  the  offer  of  the  applicant,  and  far 
below  the  contention  of  the  railway  com- 
pany, the  commissioners  made  no  order  as 
to  costs.  Coxon  v.  North  Eastern  R.  Co.,  4 
Ry.  &^  C.  T.  Cas.  284. 

Where  it  appeared,  upon  an  application 
under  §  1 5  of  the  Regulation  of  Railways  Act 
1873,  that  the  charges  made  by  the  railway 
company  exceeded  their  maximum  for  con- 
veyance by  sums  largely  greater  than  tlie 
charges  which,  having  regard  to  their  statu- 
tory powers,  the  commissioners  determined 
to  be  reasonable,  the  railway  company  were 
ordered  to  pay  tiie  costs  of  the  application. 
Berry  v.  London,  C.  &»  D.  R.  Co.,  4  Ry.  &* 
C.  T.  Cas.  310. 

5.  Special  Services. 

1 14.  Special  .services  not  rendered^ 
or  not  required. — A  company  have  no 
riglit  to  impose  a  charge  for  the  conveyance 
of  goods  to  or  from  their  station,  where 
the  customer  does  not  require  such  services 
to  be  performed  by  them.  Carton  v.  Bris- 
tol &*  E.  R.  Co.,  6  C.  D.  N.  S.  639,  28  L.  J. 
C.  P.  306,  I  Ry.  &'  C.  T.  Cas.  218. 

A  railway  company  cannot,  in  addition 
to  the  charges  for  the  carriage  of  goods  be- 
tween the  place  where  the  goods  are  handed 
to  them  and  the  place  where  they  are 
ordered  to  be  delivered,  charge  for  collec- 
tion and  delivery,  where  they  have  not  in 
fact  collected  or  delivered  them.  Carton 
V.  Bristol  &-  E.  R.  Co.,  30  L.  J.  Q.  B.  273,  i 
Ry.  &•  C.  r.  Cas.  218. 

Where  the  total  charge  made  by  a  com- 
pany for  conveyance  does  not  exceed  their 
maximum  mileage  rate,  and  there  is  noth- 
ing on  the  face  of  it  to  show  that  part  of  it 
consists  of  a  separate  charge  for  station 
services,  the  company  is,  as  between  itself 
and  the  public,  entitled  to  attribute  the 
wliole  charge  to  conveyance,  notwithstand- 
ing that  tiiey  may  perform  in  addition  sta- 
tion services  for  all  customers  who  require 
them,  for  which  they  might  have  made  a 
separate  charge  ;  and  therefore  a  customer 
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who  does  not  require  such  services  is  not 
entitled  on  that  account  to  any  rebate, 
HoTuanl  v.  Midland  R.  Co.,  3  Ky.  <S<*  C.  T. 
Cas,  253. 

A  railway  company  acted  themselves  as 
carriers,  charging  the  public  at  the  rates 
specified  in  their  printed  bills  for  carriage, 
including  the  collection,  weighing,  load- 
ing, unloading,  and  delivery  of  the  goods. 
They  also  carried  goods  for  other  carriers, 
allowing  them  a  certain  reduction  for  the 
trouble  of  collection,  etc,  which  was  per- 
formed by  tiie  carriers.  In  their  dealings 
with  a  particular  carrier  they  refused  to 
make  such  allowance,  but  were  willing  to 
perform  for  him  all  the  things  which  formed 
the  consideration  for  that  allowance,  and 
which,  in  fact,  he  performed  for  himself. 
Held,  that  the  company  were  not  justified 
in  withholding  the  allowance  from  such 
carrier,  and  that  therefore  the  charges  to 
him  were  not  equal  or  reasonable,  Parker 
V.  Great  Western  R.  Co.,  3  Railw.  Cas.  563, 
1  Ry.  &>  C.  T.  Cas.  15. 

A  railway  company  conveyed  goods  on 
the  L,  and  B.  line,  and  published  a  list  of 
charges  for  their  carriage  from  M.  to  L., 
among  which  '•  Manchester  packs"  were 
charged  65s.  per  ton.  At  foot  of  the  list 
was  a  notice  that  "  goods  were  brought  to 
C.  T.  station  without  extra  charge,  and  no 
charge  was  made  for  booking  or  delivery 
in  L. "  The  company  made  arrangements 
with  Messrs.  C.  &  H.,  that  the  latter 
should  carry  from  C.  T.  station  and  deliver 
in  L.  all  such  goods,  and  receive  los.  per  ton 
for  so  doing.  Held,  that  a  charge  of  65s.  per 
ton  to  other  persons  willing  to  receive  their 
own  goods  at  the"  station  was  unequal  and 
unreasonable.  Pkkford  v.  Grand  Junction 
R. Co., 10  M.&^lV.y)g,i  Ry.&'  C.  T.  Cas.  17. 

A  railway  company  were  authorized  by 
statute  to  enter  into  such  arrangements  as 
they  might  think  fit  with  reference  (inter 
alia)  to  the  collection  and  delivery  of  goods  ; 
also  to  charge  for  small  parcels,  i,  e.,  not 
exceeding  500  pounds  weight,  any  sum  they 
liked.  Held,  that  the  company  were  still 
bound  to  charge  equally,  and  could  not 
lawfully  demand  for  carriage  of  parcels 
from  station  to  str.tion  a  sum  including  the 
cost  of  collection  and  delivery,  and  so  im- 
pose an  unequal -burden  on  those  who  do 
not  require  the  performance  of  the  service, 
Baxendale  v.  Great  Western  R.  Co.,  14  C. 
B.  N.S.  I  ;  affirmed  in  16  C.  D.  N.  S.  137, 
I  Ry.  (S-  C.  T.  Cas.  17. 


115.  When  reasonable  charge  for, 
allowable. — A  railway  company,  in  addi- 
tion to  the  maximum  rates  for  conveyance 
allowed  by  statute,  is  entitled  to  Piake  a 
reasonable  charge  for  a  share  of  expenses 
of  providing  and  maintaining  station  ac- 
commodation for  dealing  with  merchandise 
traffic  as  carriers ;  for  share  of  general  ex- 
penses of  station  attributable  to  ca-riers' 
services;  for  share  of  expenses  of  super- 
vision and  clerkage,  attributable  as  afore- 
said ;  for  shunting, attributable  as  aforesaid; 
for  cartage  (when  performed  by  the  railway 
company).  Soever  by  v.  Great  Xorthern  R. 
Co.,  7  Ry.  &^  C.  T.  Cas.  156.— Following 
Hall  V.  London,  B.  &  S.  C.  R,  Co.,  5  Ry.  & 
C.  T.  Cas.  28,  15  Q.  B.  D.  505. 

As  advising  applicants  of  the  receipt  of 
each  consignment  at  a  sending  station  to 
the  applicants'  order,  and  asking  their  in- 
structions, with  incidental  clerkage,  station- 
ery, and  stamps,  are  proved  to  be  a  service 
only  occasionally  required  to  be  rendered — 
held,  that  it  ought  not  to  be  taken  into 
account  in  fixing  the  amount  of  a  general 
rate,  and  that  only  those  for  whom  things 
have  to  be  done  out  of  the  usual  course 
should  bear  the  reasonable  charges  that 
may  be  made  for  doing  them.  Kempson  v. 
Great  Western  R.  Co.,  4  I  y.  &>  C.  T.  Cas. 
426. 

As  regards  the  applicants'  traffic,  6d.  a 
sheet  was  a  reasonable  sum  for  the  use  of  a 
sheet  for  covering  applicants'  traffic,  it  be- 
ing proved  that  a  sheet  used  in  that  traffic 
would  make  two  journeys  a  week ;  a  reason- 
able charge  for  the  labor  of  covering  the 
loaded  truck  was  3d.  if  one  sheet  only  was 
used,  and  2d.  each  sheet  if  more  than  one. 
Hall  V.  London,  B.  &*  S.  C,  R.  Co.,  4  Ry.  &* 
C.  T.  Cas.  398. 

Ninepence  a  sheet — held,  reasonable  for 
providing  covering  for  a  load  of  hay,  as- 
suming that  a  sheet  used  in  that  traffic 
would  not  make  more  than  one  journey  a 
week  ;  that  a  reasonable  charge  for  labor  of 
covering  the  loaded  wagon  was  2d.  a  ton  ; 
for  assistance  in  loading,  2d.  a  ton  ;  for  un- 
covering and  recovering  the  load  at  the 
receiving  station,  2d.  per  ton.  Co.von  v. 
A'ortk  Eastern  R.  Co.,  4  Ry.  ^r^  C.  T.  Cas. 
284. 

The  M.  Ry.  Co.  were  authorized  by  their 
act  to  charge  for  coal  carried  in  owner's 
wagons  a  rate  not  exceeding  id.  per  ton 
per  mile  for  conveyance,  and  for  everything 
incidental  to  conveyance,  and  also  reason- 
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able  sums  for  certain  terminal  and  extra- 
ordinary services.  //M,  that  haulage  and 
shunting  in  marshaling  the  traffic  from 
collieries  were  services  incidental  to  con- 
veyance, and  that  back  haulage  of  empty 
wagons  was  not  a  service  for  which  a 
charge  could  be  made  under  the  above 
clause;  but  that  providing,  maintaining, 
and  working  signaling  and  interlocking 
apparatus  at  a  junction  with  a  colliery  sid- 
ing was  an  extraordinary  service  within 
that  clause,  because  a  service  from  which 
the  general  public  using  the  railway  derived 
no  benefit,  but  was  performed  for  the  bene- 
fit of  the  colliery  proprietors  alone,  and  that 
3d.  per  ton  was  a  reasonable  charge  in 
respect  of  such  service.  Dunkirk  Colliery 
Co.  v.  Manchester,  S.  &•  L.  R.  Co.,  2  Ry.  &* 
C.  T,  Cas.  402.— Following  Lancashire  & 
Y.  R.  Co.  V.  Gidlow,  L.  R.  7  E.  &  I.  App. 
517,  45  L.  J.  Ex.  625. 

Providing  coal-chutes  for  unloading  coal 
wagons  was  a  service  within  the  above- 
mentioned  clause  for  which  2d.  per  ton  was 
a  reasonable  charge.  Dunkirk  Colliery  Co. 
V.  Manchester,  S.  <&*  L.  R.  Co.,  2  Ry.  &^  C. 
T.  Cas.  402. 

110.  When  not  allowable  for  load- 
ing:, unloading,  etc. — A  carrier  is  not 
enMtled  to  any  allowance  in  respect  of  as- 
sistance in  the  loading,  unloading,  or  weigh- 
ing of  goods  given  by  his  men  to  a  railway 
company  volunta'ily,  or  for  the  carrier's 
own  convenience.  Edwards  v.  Great  West- 
ern R.  Co.,  II  C.B.  588,  I  Ry.  6^  C.  T.  Cas. 
22. 

"  Weighing,  clerkage,  watching,  and  label- 
ing" are  services  incidemal  to  conveyance 
and  covered  by  the  maximum  rate,  because 
a  railway  company  that  carries  goods  con- 
tracted to  take  proper  care  of  them  in  their 
passage  and  to  make  a  right  delivery  of 
them,  and  being  thus  liable,  and  having 
also  to  calculate  the  price  of  carriage  ac- 
cording to  class  and  tonnage,  it  finds  it 
necessary,  in  its  own  interests,  to  check, 
weigh,  label,  and  watch,  and  to  write  out 
way-bills,  invoices,  and  amounts.  Hall  v. 
London,  B.  &>  S.  C.  R.  Co.,  4  Ry.  6»  C.  T. 
Cas.  398. 

A  railway  company's  act,  after  providing 
the  maximum  rate  of  tolls  to  be  charged, 
made  an  exception  in  respect  of  special 
services  to  be  rendered  by  the  company  for 
loading,  unloading,  collection,  and  delivery 
of  goods.  Held,  that  the  company  was  not 
entitled    to   charge    for    special    services. 


though  found  by  a  jury  to  have  been  actu- 
ally rendered  by  them  ;  the  customer  was 
charged  for  such  services,  not  having  had 
the  offer  and  option  fin;t  distinctly  given 
him  of  either  availing  himself  of  such  ser- 
vices at  the  company's  rate  of  charge  or  of 
doing  them  himself,  such  services  being  in- 
cidental to  the  ordinary  business  of  a  car- 
rier and  such  as  the  customer,  without 
notice,  might  have  supposed  were  covered 
by  the  company's  charges  for  toll.  Lanca- 
shire &'  Y.  R.  Co.  V.  Gidlow  {No.  i),  42  L. 
J.  Ex.  129,  3  Ry.  &>  C.  T.  Cas.  xxvi. 

A  railway  company  were  required  by 
their  special  act  to  carry  as  common  car- 
riers for  hire,  and  to  afford  to  all  persons 
conveying  or  sending  goods  upon  their 
railway  every  reasonable  convenience  and 
facility  for  loading  and  unloading  goods. 
The  act  also  authorized  the  company,  for 
carriage  of  goods,  to  demand  a  toll  not 
exceeding  threepence  per  mile.  Held,  that 
the  company  were  not  entitled  to  charge  an 
additional  sum  for  services  performed,  ac- 
commodation afforded,  and  expense  and 
risk  incurred  in  and  about  the  receiving, 
loading,  unloading,  and  delivering  the  goods. 
Peglcr  V.  Monmouthshire  R.  &*  C.  Co.,  6  H. 
fi-  JV.  644,  I  Ry.  <S^■  C.  T.  Cas.  23. 

Upon  an  application  to  the  railway  com- 
missioners, under  §  15  of  the  Regulation  of 
Railways  Act  1873,  to  decide  what  were 
reasonable  sums,  if  any,  to  be  charged  for 
terminal  services  performed  by  the  railway 
in  respect  of  the  applicant's  hops,  the  com- 
missioners fixed  the  sums  to  be  paid  re- 
spectively for  cartage  and  delivery  of  the 
hops  and  for  loading  and  unloading,  but 
held  that  the  terms  loading  and  unloading 
did  not  comprehend  more  than  the  labor  of 
packing  and  unpacking  a  goods  train  or  a 
goods  truck,  whether  done  by  hand  or  by 
machinery;  and  that  weighing,  checking, 
clerkage,  and  watching,  sheeting,  and  use 
of  siding  and  station  accommodation  w^ere 
services  incidental  to  conveyance,  and  were 
not  services  for  which  a  charge  could  be 
made  under  the  clause  above  set  out.  Berry 
V.  London,  C.  &^  D.  R.  Co.,  4  Ry.  &•  C.  T. 
Cas.  310. 

The  special  act  of  a  railway  company 
enacted  that  it  should  be  lawful  for  them 
to  demand,  in  addition  to  the  maximum 
mileage  rates,  a  "reasonable  sum  for  load- 
ing, unloading,  collecting,  receiving,  or  de- 
livering, and  for  providing  covers  for  min- 
erals, goods,  articles,  or  animals."    Held, 
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that  the  words  "  providing  covers  "  included 
not  only  the  supply  of  sheets,  but  also  the 
labor  of  covering  wagons  with  them.  Coxon 
V.  Xorth  Eastern  R.  Co.,  4  liy.  &•  C.  T.  Cas. 
284. 

A  railway  company  were  authorized  by 
their  special  act  to  charge  a  sum  for  the 
conveyance  of  coal  along  the  line,  "  includ- 
ing the  tolls  for  the  use  of  the  railways  and 
wagons,  or  trucks  and  locomotive  power, 
and  every  expense  incidental  to  such  con- 
\ eyaice,"  which  sum  was  to  be  a  maximum 
sum  except  in  certain  cases,  the  exception 
being  thus  expressed:  "  Except  a  reasonable 
sum  for  loading,  covering,  and  unloading 
of  goods,  and  delivery  and  collection,  and 
any  other  services  incidental  to  the  business 
of  a  carrier  where  such  services,  or  any  of 
then),  are  or  is  to  be  performed  by  the  com- 
pany." Helii,  that  taking  the  wagons  of  a 
colliery  owner  from  his  own  sidings  and 
attaching  them  to  the  trains,  or  returning 
them  from  the  line  of  the  railway  to  the 
sidings  of  the  colliery  owner,  were  not  ser- 
vices which  came  within  the  meaning  of 
the  exception.  At  some  of  the  stations  the 
colliery  owner  had  been  allowed  to  leave 
his  coals  on  the  ground  adjoining  the  lines. 
Hthi,  that  this  might  have  been  made  the 
subject  of  an  agreement  for  payment  of  any 
advantage,  but  did  not  come  within  the 
description  of  a  "service"  contained  in  the 
exception.  Lancashire  (S^  Y.  K.  Co.  v.  GiJ- 
loiu  {No.  2),  L.  R.  7  H.  L.  Cas.  517,  45  L.  J. 
Ex.  625,  3  Ry.  <r~  C.  T.  Cas.  xiii. 

117.  for  innintaiuiug  sidings, 

iiiarslialiiig,  sliiiiiting:,  etc. — The  or- 
dinary station  services  are,  as  between  the 
company  and  their  customers,  a  part  of  the 
services  prima  facie  included  in  the  con- 
tract for  conveyance ;  and  no  charge  can  be 
made  for  such  services  in  excess  of  the 
maximum  mileage  rate  authorized  by  the 
company's  act,  except  where  the  act  gives 
special  power  to  make  such  extra  charge ; 
and  this  notwithstanding  that,  as  between 
two  or  more  railway  companies,  a  deduc- 
tion of  terminal  charges  in  respect  of  such 
services  would  be  made  at  the  clearing- 
house in  the  division  of  a  through  rate. 
Howard  v.  Midland  R.  Co.,  3  Ry.  &>  C.  T. 
Cas.  253. 

Providing, maintaining,  and  working  sig- 
naling and  interlocking  apparatus  at  a 
junction  with  a  branch  line  to  a  colliery  is 
not  an  extraordinary  service  for  which  an 
extra   charge    may  be  made,  where  such 


branch  line  is  not  a  private  one,  but  a  line 
orsiding  belonging  to  the  railway  ccmpany, 
and  constructed  and  maintained  at  their 
cost,  and  to  some  extent  used  for  general 
traffic  as  well  as  for  coal  from  the  colliery, 
Neston  Colliery  Co.  v.  London  &>  N.  W.  R. 
Co.,  4  Ry.  (S>»  C.  f".  Cas.  257.— Distinguish- 
ing Dunkirk  Colliery  Co.  v.  Manchester,  S. 
&  L.  R.  Co.,  2  Ry.  &  C.  T,  Cas.  402. 

The  use  of  the  signals  afterwards  in 
working  the  trains  out  of  that  siding  onto 
the  main  line  of  the  railway,  and  so  forward 
to  their  destination,  was  only  part  of  the 
ordinary  course  of  working  their  line  which 
the  railway  company  had  to  take  in  respect 
of  all  traffic  using  their  station,  whether 
coming  off  this  branch  or  not,  and  there- 
fore not  a  service  for  which  any  terminal 
charge  could  be  made.  Neston  Colliery  Co. 
v.  London  &'  N.  W.  R.  Co.,  4  Ry.  &>  C.  T. 
Cas.  257. 

A  customer  who  pays  for  the  use  of  a 
railway  acquires  a  right  to  use  a  junction 
between  one  part  of  it  and  another,  and  the 
cost  of  working  the  junction  is  an  item  of 
the  cost  of  conveyance,  the  remuneration 
for  which  is  included  in  the  mileage  rate. 
Neston  Colliery  Co.  v.  Londoi  "  N.  W.  R. 
Co.,  4  Ry.  &•  C.  T.  Cas.  257. 

Marshaling  the  trucks  of  a  coal  train  by 
a  railway  company  in  their  railway  station 
and  on  their  own  siding  is  not  a  service  for 
which  they  can  make  a  terminal  charge, 
because  such  a  service  is  incidental  to  con- 
veyance and  paid  for  in  the  mileage  rate. 
Neston  Colliery  Co.  v.  London  &*  N.  W.  R. 
Co.,  4  Ry.  6-  C.  r.  Cas.  257. 

Providing  and  maintaining  siding  accom- 
modation at  the  receiving  station  for  full 
and  empty  wagons,  taking  empty  wagons 
out  of  and  placing  full  ones  in  the  sidings, 
were  services  incidental  to  conveyance  and 
not  extraordinary  ones,  the  undertaking 
to  carry  involving  the  duty  of  delivering 
safely,  and  providing  sidings  and  depositing 
wagons  in  them  being  essential  acts  by 
which  such  duty  is  to  be  performed.  Neston 
Colliery  Co.  v.  London  &^  N.  \V.  R.  Co.,  4 
Ry.  &*  C.  T.  Cas.  257.  Isle  of  Wight  R.  Co. 
{Newport  Junction)  v.  Isle  of  Wight  R.  Co., 
4  Ry.&'C.  T.  Cas.  128.— Following  Lanca- 
shire &  Y.  R.  Co.  V.  Gidlow,  L.  R.  7  E.  &  I. 
App.  517. 

Where  a  company's  act  fixed  the  maxi- 
mum rates  of  charge  to  be  made  by  the 
company,  including  tolls  for  the  use  of  tiie 
railway  and  of  wagons  or  trucks  and  loco- 
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motive  power,  and  every  expense  incidental 
to  such  conveyance  except  loading  and  un- 
loading— held,  that  no  extra  charge  could 
properly  be  made  under  a  section  giving 
the  company  power  "  to  charge  for  terminal 
services"  for  mere  use  of  sidings  in  shunt- 
ing or  unloading,  so  long  as  there  was  no 
delay  in  unloading.  Chatterley  Iron  Co.  v. 
North  Staffordshire  R.  Co.,  3  Ry.  &•  C.  T. 
Ciis.  238. 

Upon  application  to  the  commissioners, 
under  §  15  of  the  Regulation  of  Railways 
Act  1873,  to  decide  what  were  reasonable 
sums  to  be  cliarged  for  terminal  services — 
hf/d,  tliat  station  accommodations,  shifting 
and  placing  wagons  in  position  for  loading 
and  unloading,  weighing,  checking,  clerk- 
age,  watching,  and  labeling  at  sending  sta- 
tion, advising  consignees  at  tlieir  request  of 
the  arrival  of  their  goods,  and  clerkage, 
checking,  and  watching  at  receiving  station, 
were  services  incidental  to  conveyance,  for 
which  a  charge  cannot  be  made.  Kempson 
V.  Great  Western  R.  Co.,  4  Ry.  &*  C.  T.  Cas. 
426. 

A  railway  company  worked  a  line  for  the 
carriage  of  minerals,  which  was  connected 
with  collieries  by  junctions  to  private  sid- 
ings. The  company  had  no  power  to  make 
a  terminal  charge  for  services  at  the  junc- 
tions of  their  line  with  the  siding.  The 
company's  trains  called  for  trucks  standing 
in  the  different  sidings.  At  each  junction 
the  engine  was  detached  and  ran  off  the 
main  line  into  the  siding  beyond  the  com- 
pany's lands,  from  which  it  drew  out  any 
trucks  ready  to  start  and  attached  them  to 
the  train.  The  engine  had,  besider,  fre- 
quently to  perform  shunting  and  marshal- 
ing, so  as  to  pick  out  of  a  number  of  trucks, 
full  and  empty,  such  as  were  to  be  added  to 
the  train.  Tlie  railway  comp-^ny  charged 
for  the  work  done  on  the  sidings  a  fixed  sum 
of  3d.  per  ton  in  addition  to  the  mileage  rate 
for  conveyance  on  the  railway  company's 
own  line.  He/d,tha.t  the  company  were  not 
entitled  to  make  such  charge,  and  that  as 
the  plan  of  each  siding,  as  well  as  its  junc- 
tion, had  received  the  approval  of  the  en- 
gineer of  the  railway  company,  the  owners 
of  the  sidings  did  all  that  was  necessary  to 
entitle  them  to  have  their  traffic  taketi  by 
the  railway  company  at  the  mileage  rate, 
and  free  of  any  charge  for  terminal  ser- 
vices, if  they  placed  their  trucks  as  near  to 
the  junctions  as  they  could  be  brought  with 
safety  to  the  main  line,  arranged  in  proper 


order,  and  clear  of  any  obstacles  to  their 
being  moved  away.  IVatkinson  v.  Wrex- 
ham, M.  (^  C.  Q.  R.  Co.,  3  Ry.  <S-  C.  T. 
Cas.  5. 

118, for  use  of  wagons,  or  ware- 

lioiiMi'. — A  charge  for  warehousing  is  not 
a  proper  ingredient  in  a  railway  rate. 
Greenwood  v.  Lancashire  &>  Y.  R.  Co.,  6  Ry. 
<S^•  C.  T.  Cas.  39. 

The  delay  in  unloading  wagons  at  a  par- 
ticular station  is  not  a  cost  which  ought  to 
make  the  through  rate  to  that  station 
higher.  Be/fast  C.  R.  Co.  v.  Great  Northern 
R.  Co.,  4  Ry.  &•  C.  r.  Cas.  1 59. 

Unless  a  company  is  put  to  some  special 
expense  in  supplying  wagons,  tlie  rate  ought 
not  to  be  increased  on  account  of  it ;  for  the 
use  of  wagons  for  which  a  rate  is  payment 
involves  a  delivery  of  them  for  use  in  an 
ordinary  way.  Hall  v.  London,  B.  &>  S.  C. 
R.  Co.,  4  /»>.  (5-  C.  T.  Cas.  398. 

Charges  made  in  resfiect  of  the  time  that 
wagons,  loaded  or  unloaded,  on  private 
sidings  are  necessarily  out  of  the  railway 
company's  possession  and  control,  quite 
apart  from  any  such  undue  detention  as 
might  give  rise  to  claims  for  demurrage, 
are  charges  which  ought  not  to  be  allowed, 
unless  the  way  a  company's  wagons  were 
dealt  with  in  private  sidings  caused  such 
wagons  to  earn  less  than  when  they  did  not 
go  out  of  the  company's  sidings.  Hall  v. 
London,  B.  &>  S.  C.  R.  Co.,  4  Ry.  &>  C.  T. 
Cas.  398. 

A  company  were  authorized  by  their  spe- 
cial act  to  charge  a  sum  for  the  conveyance 
of  coal  along  the  line,  "including  the  tolls 
for  the  use  of  the  railways  and  wagons,  or 
trucks  and  locomotive  power,  and  every  ex- 
pense incidental  to  such  conveyance,"  which 
sum  was  to  be  a  maximum  sum,  except 
in  certain  cases,  the  exception  being  thus 
expressed :  "  Except  a  reasonable  sum  for 
loading,  "covering,  and  unloading  of  goods, 
and  delivery  and  collection,  and  any  oilier 
services  incidental  to  the  business  of  a  car- 
rier, where  such  services,  or  any  of  them, 
are  or  is  to  be  performed  by  the  company." 
Held,  that  taking  the  wagons  of  a  colliery 
owner  from  his  own  sidings  and  attaching 
them  to  the  trains,  or  returning  them  from 
the  line  of  the  railway  to  the  sidings  of  the 
colliery  owner,  were  not  services  which 
came  within  the  meaning  of  the  exception. 
At  some  of  the  stations  the  colliery  owner 
had  been  allowed  to  leave  his  coals  on  the 
ground  adjoining  the  lines.     Held,  that  this 
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might  have  been  made  the  subject  of  an 
agreement  for  payment  of  any  advantage, 
but  did  not  come  within  the  description  of 
a  "service"  contained  in  the  exception. 
Lancashire  &*  Y.  R.  Co.  v.  Gidlow,  L.  R.  8 
E.  6^  I.  App.  517,  45  L.J.  Ex.  625,  2  Ry.  &• 
C.  T.  Cas.  XV. 

A  railway  company  provided  wagons  to 
traders  who  loaded  and  unloaded  on  their 
own  premises,  and  who  hauled  the  wagons 
to  and  from  the  stations  for  that  purpose  at 
their  own  expense.  Held,  that  some  remu- 
neration was  due  to  the  railway  company 
for  their  wagons  being  used  elsewhere  than 
upon  their  premises,  and  tluit  a  reasonable 
sum  to  be  paid  to  them  would  be  an  amount 
not  exceeding  id.  per  ton.  Aberdeen  Com- 
mercial Co.  V.  Great  North  of  Scotland  R. 
Co.,  3  Ry.  (S-  C.  T.  Cas.  205. 

119.  for  iiivoieiii;;,  clerkage, 

etc. — The  expense  of  invoicing  the  traffic 
and  clerkage  is  one  which  a  railway  company 
must  necessarily  incur  for  the  purpose  of 
conducting  their  own  business,  and  is  an  ex- 
pense incid»atal  to  conveyance,  and  not  an 
extraordinary  service  for  which  a  charge 
could  be  made.  Neston  Colliery  Co.  v.  Lon- 
don <S-  A'.  W.  R.  Co.,  4  Ry.  &'  C.  T.  Cas. 
257.  Isle  of  JVii;ht  R.  Co.  {Ne^uport  Junc- 
tion) v.  Isle  of  Wight  R.  Co.,  4  Ry.  &•  C.  T. 
Cas.  128. 

The  word  "conveyance,"  in  a  clause  in 
the  special  act  of  a  railway  limiting  the  max- 
imum amount  to  be  charged  for  the  con- 
veyance of  goods,  etc.,  must  be  understood 
as  taking  the  whole  course  of  the  company's 
wcrk  as  a  railway  carrier,  from  its  accept- 
ance of  goods  brought  to  it  for  the  purpose 
of  being  forwarded  to  the  moment  of  deliv- 
ery at  the  termination  of  the  journey,  and 
the  words  "  everything  incidental  to  con- 
veyance "  comprise  station  accommodation 
and  services,  and  those  are,  therefore,  ex- 
penses, the  payment  for  which  is  included 
in  the  rate  uidess  expressly  excepted,  and 
are  not  expenses  for  which  the  maximum 
rate  can  be  exceeded.  Hall  v.  London,  B. 
&^  S.    C.  R.    Co.,    4  Ry.   &>    C.     T.    Cas. 

398. 

120.  Construction  of  special  acts. 

—  Under  the  provisions  of  the  Barry  Dock 
and  Railways  Act  of  1888,  the  Barry  Com- 
pany should  pay  to  the  Taff  Vale  Company 
a  bonus  of  ^^  of  a  penny  on  all  mineral 
traffic  carried  on  the  Taff  Vale  railway 
for  a  greater  distance  than  four  miles,  and 
extending  between  the  companies  at  Har- 


ford junction,  TaJ^  Vale  R.  Co.  v.  Barry 
D.  <S-  R.  Co.,  7  Ry.  iS-  C.  T.  Cas.  41. 

Construction  of  special  act  as  to  special 
services  and  tolls  and  the  six-mile  clause. 
Lancashire  6-  Y.  R.  Co.  v.  Gidlozv,  42  L.  J. 
Ex.  129,  I  Ry.  6-  C.  T.  Cas.  22. 

Construction  of  special  act,  giving  a  right 
to  charge  for  "  stopping,"  as  well  as  loading 
and  unloading.  Monmouthshire  R.  Co.  v. 
Williams,  27  L.  T.  1 34,  i  Ry.  ^  C.  T.  Cas. 
22. 

6.  Procedure, 
a.  In  General. 

121.  Wliat  are " superior  courts'* 
—Adopting  court  procedure. — By  §  3 

of  the  Regulation  of  Railways  Act  1873,  "  the 
term  '  superior  court '  means  in  England 
any  of  Her  Majesty's  superior  courts  at 
Westminster;  in  Ireland,  any  of  Her  Maj- 
esty's superior  courts  in  Dublin  ;  and  in 
Scotland,  the  court  of  session."  Macfarlane 
V.  North  British  R.  Co.,  4  Ry.  &•  C.  T.  Cas. 
206. 

By  order  54  of  the  general  orders  made 
under  that  act,  it  is  provided  that  "  in  any 
case  not  expressly  provided  for  by  this  act 
or  by  these  orders,  the  general  principles  of 
practice  in  the  superior  courts  may  be 
adopted  and  applied  at  the  discretion  of  the 
commissioners  to  proceedings  before  them." 
Held,  by  the  commissioners,  that  this  order 
gave  them  the  power  to  adopt,  if  they 
thought  fit,  the  procedure  of  any  other 
superior  court  than  that  of  the  court  of  the 
country  where  the  cause  of  action  originated ; 
but  that  without  special  circumstances  they 
would  follow  the  procedure  of  the  court 
whose  jurisdiction  would  have  existed  but 
for  the  Regulation  of  Railways  Act  1873. 
Macfarlane  v.  North  British  R.  Co. ,  4  Ry. 
&>  C.  T.  Cas.  206. 

In  a  case  where  both  parties  resided  in 
Scotland  and  the  cause  of  action  arose  there, 
the  commissioners  ordered  that  the  proce- 
dure on  summonses  for  inspection  and  in- 
terrogatories should  be  similar  to  what  it  is 
in  an  action  in  the  court  of  session.  Afac- 
farlane  v.  North  British  R.  Co.,  4  Ry.  &>  C. 
T.  Cas.  206. 

122.  Dividing  traffic  between  in- 
dependent routes. — Certain  traffic  had 
the  choice  between  two  alternative  and  in- 
dependent routes,  viz.,  the  G.  route  and  the 
S.  W.  route.  A  special  act  vested  part  of  the 
G.  route  in  the  company  which  had  the  S. 
W.  route.    In  order  to  protect  the  interests 
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of  the  G.  route  statutory  provision  was  made 
tliat  the  traffic  should  be  distributed  be- 
tween the  two  routes,  that  part  should  go 
one  way  and  part  the  other,  and  that  the 
G.  route  should  have  assigned  to  it  such  of 
the  traffic  as  an  arbitrator  niiglit  consider 
ought  fairly  to  be  considered  as  G.  traffic, 
having  regard  to  the  shortness  of  the  route. 
Tlie  railway  commissioners  were  appointed 
to  carry  that  provision  into  effect,  and  they 
divided  all  the  traffic  between  the  two 
routes  with  due  regard  to  the  position  of 
localities  and  their  vicinity  to  each  route, 
and  also  to  the  interests  of  the  public  as 
well  as  those  of  the  companies.  Girvaii  &• 
P.J.  R.  Co.  v.  Ghui;ow  (S^•  S.  W.  R.  R.  Co., 
5  Rj'.  &>  C.  T.  Cas.  215. 

123.  When  the  coniinissioiiers  will 
not  state  a  case.  —  The  commissioners 
refused  to  state  a  case  for  the  opinion  of  the 
high  court  upon  the  question  whether  the 
condition  as  to  the  proposed  rate  being  in 
the  interest  of  the  public  had  been  duly 
considered  by  them  before  allowing  the  rate, 
on  the  ground  that  such  a  point  was  not  a 
question  of  law  at  all,  but  a  mere  question 
of  f;ict  on  which  they  had  no  authority  to 
state  a  case.  Grm/  Western  R.  Co.  v.  Sev- 
ern &^  W.  &•  S.  B.  R.  Co.,  5  A>.  <S-  C.  T. 
Cas.  170. 

b.  Enforcing  Orders  of  Commission. 

124.  By  attachment  and  fine.— The 

railway  commissioners  have  power,  under  §  6 
of  the  Regulation  of  Railways  Act  1873,  to 
issue  a  writ  of  attachment,  or  impose  a  pen- 
alty not  exceeding  /200  for  disobedience  to 
their  orders.  Chatterley  Iron  Co.  v.  North 
Staffordshire  R.  Co.,  3  Ry.  &'  C.  T.  Cas.  238. 

125.  By  snit. — An  action  does  not  lie 
for  a  breach  of  the  provisions  of  the  Railway 
and  Canal  Traffic  Act.  Manchester,  S.  Sr"  L. 
R.  Co.  V.  Denaby  M.  Colliery  Co.,  4  Ry.  (S-  C. 
T.  Cas.  437. 

7.    What  are  Included  in  Tolls,  Rates,  and 
Duties. 

12c.  Construction  of  statutes  giv- 
ing tolls. — In  railway  and  canal  acts,  where 
there  is  an  ambiguity  in  a  clause  imposing 
rates,  tolls,  or  duties,  that  construction  is  to 
be  adopted  which  is  more  favorable  to  the 
interests  of  the  public  and  against  that  of 
the  company.  Barrett  v.  Stockton  &^  D.  R. 
Co.,  I  Raihu.  Cas.  443,  7  Af.  &>  G.  870;  af- 
firmed in  II  C.  &*  F.  590,  I  Ry.  &•  C.  T. 
Cas.  22. 


127.  What  are  "tolls."— In   8  &  9 

Vict.  c.  20,  §  90,  and  in  17  &  18  Vict.  c.  31, 
§  2,  the  word  "  tolls  "  applies  to  traffic  gen- 
erally, and  is  not  limited  to  tolls  strictly  so 
called.  Evershed  v.  London  &*  A'.  W.  R. 
Co.,  L.  R.  2  Q.  B.  D.  254, 46  Z.  /.  Q.  B.  D.  289, 
36  Z.  T.  12,  26  W.  R.  102. — Followed  in 
Budd  V.  London  &  N.  VV.  R.  Co.,  36  L.  T. 
802,  25  W.  R.  752. — Evershed  v.  London  &» 
N.  W.  R.  Co.,  3  App.  Cas.  1029,  48  L.J.  Q. 
B.  {H.  L.)  22,  3  Ry.  &>  C.  T.  Cas.  xvi. 

The  word  "tolls,"  in  §  95  of  the  Railways 
Clauses  Consolidation  Act  1845,  relates 
to  tolls  properly  so  called,  and  not  to 
charges  for  carrying  passengers  in  the  com- 
pany's own  carriages.  Brown  v.  Great 
Western  R.   Co.,  9  Q.  B.  D.  744,  51  Z./.  Q. 

B.  D.  529,  4  Ry.  &'  C.  T.  Cas.    x. 

The  word  "  tolls,"  in  the  /th  section  of 
the  Railways  Clauses  Act  1845,  does  not 
mean  charges  for  the  conveyance  of  goods 
by  the  railway  company  in  their  carriages, 
but  only  charges  for  the  use  of  the  com- 
pany's line  by  persons  conveying  their  own 
goods  over  the  line  in  their  own  carriages. 
Wallis  V.  London  &'  S.  IK  R.  Co.,  39  L.  J. 
Ex.  57,   I  Ry.  &•  C.  T.  Cas.  24. 

A  sum  claimed  for  sending  back  empty 
carriages  is  not  "toll,"  within  the  meaning 
of  the  97th  section  of  the  Railways  Clauses 
Act  1845.  Field  V.  Newport,  A.  &-  H.  R. 
Co.,  3  H.  S^XN.  409,  27  L.  J.  Ex.  396. 
Grantham  C.  Nav.  v.  Hall,  13  M.  S-  W. 
114;  affirmed  in  14  M,  &*  W,  880,  i  Ry.  &* 

C.  T.  Cas.  23. 

What  determines  whether  a  c'.  •  ,;;C  is  a 
rate  or  a  toll  is  not  wno  ,5io;-  ;;.•"  cf.r- 
riage  or  who  provide  the  enp,  .,  .■  who 
are  the  carriers.  Watkinsonx.  \  xhavi, 
M.  &'  C.  Q.  R.  Co.,  3  Ry.  <5->  t".  7 ,     .  ;.  5. 

128.  Right  of  embankment  com- 
pany to  tolls.— A  railway,  although  made 
and  opened  to  the  public  by  act  of  parlia- 
ment, is  a  "way,"  within  the  meaning  of  a 
previous  act  empowering  an  embankment 
company  to  make  a  road  and  to  erect  turn- 
pikes upon  or  across  any  lanes  or  ways  lead- 
ing, or  that  may  after  lead  out  of  the  same, 
and  to  take  tolls  at  such  turnpikes.  Rowe 
V.  Shilson,  ^  B.&'  Ad.  726,  i  A'^.  <S«»  M.  734. 

A  clause  in  a  railway  act  authorizing  all 
persons  to  use  the  railway  upon  payment  of 
proper  tolls  does  not  take  away  the  vested 
right  to  its  tolls,  of  an  embankment  com- 
pany previously  organized;  and  consequently 
such  embankment  company  may  take  tolls 
from  persons  crossing  its  road  upon  a  rari- 
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GHARTEBS. 

Amendment  of,  effect  on  municipal  subscrip- 
tion to  railways,  see  Municipal  and  Local 
Aid.  200. 

Authority  in,  to  bridge  navigable  streams, 
see  Bridges,  ktc,  04. 

Authorizing  municipal  aid,  construction  of, 
see  Municipal  and  Local  Aid,  06. 

Change  of  route  under  provisions  of,  see  Lo- 
cation of  Route,  18.' 

Changes  in,  when  a  defense  to  action  on  sub- 
scriptions, see  Subscriptions  to  Stock, 
IIL 

Consolidation  pursuant  to  power  given  in, 
see  Consolidation,  5. 

Construction  of  elevated  railways  under 
special,  see  Elevatkd  Railways,  4,  5. 

Contracts  beyond  authority  given  in,  see 
Contracts,  fl. 

Custom  not  valid  if  inconsistent  with,  see 
Carriage  ok  Merchandise,  42G. 

Duty  to  keep  crossings  in  repair  under  pro- 
visions of,  see  Crossing  of  Streets  and 
Highways,  31. 

Effect  of  consolidation  on  special  privileges 
granted  by,  see  Consolidation,  32. 

on  right  to  cross  tracks  of  another  road, 

see  Crossing  ok  Railroads,  1, 

Entry  on  land  before  making  compensation, 
under  power  given  in,  see  Eminent  Do- 
main, 410. 

Equity  confines  company  within  strict  limits 
of,  see  Equity,  10. 

Expiration  of,  as  ground  of  abatement,  see 
Abatement,  O. 

for  dissolution,  see   Dissolution, 

2. 

Forfeiture  of,  when  not  prevented  by  lease, 
see  Leases,  etc.,  5. 

May  restrain  corporation  from  making  con- 
tracts of  through  carriage,  see  Carriage 
OF  Merchandise,  505. 

New  location,  where  charter  power  has  been 
exhausted,  see  Location  of  Route,  21. 

Of  city,  allowing  streets  to  be  laid  out  across 
railroads,  see  Crossing  of  Streets  and 
Highways,  42. 

authorizing  municipal  aid  to  railways, 

see  Municipal  and  Local  Aid,  79. 

—  same  corporation  in  two  or  more  states, 
see  also  Foreign  Corporations,  3. 

Power  of  commissioners  to  regulate  charges 
as  affected  by  provisions  in,  see  Railway 
Commissioners,  10. 

congress  to  amend,  see  Central  Pacific 

R.  Co.,  3,  4. 
a  D.  R.  D.— 43. 


—  to  issue  bonds  under  provisions  of,  see 
Bonds,  3. 

Provisions  in  limiting  time  to  sue,  see  Limi- 
tations OF  Actions,  2. 

Regulation  of  charges  by,  see  Charges,  4- 
13. 

Restrictions  in,  as  to  poles  and  wires  in 
streets,  see  Electric  Railways,  lO. 

Right  to  use  electricity  under,  see  Elecikic 
Railways,  O. 

Validity  of  leases  not  authorized    by,    see 
Leases,  etc.,  18. 
See  also  Androscoggin  R.   Co.,  1 ;  Fran- 
chises ;  Incorporation. 
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1 .  In  General. 673 

2.  Acceptance  ;  Filing  ;  Regis- 

tration    675 

3.  Charters  Granted  by  Two  or 

More  States 677 

II.  IKVIOIABILITT 678 

1 .  Charter  a  Contract 678 

2.  Alteration,  Amendment,  and 

Appeal 683 

a.  Generally 683 

b.  Under   Reserved   Power 

to  "Alter,  Amenf'.,  or 
Repeal." 687 

3.  Chartering  Second  Company.  694 

III.  INTERFBETATION 696 

1 .  Poiuers  Conferred,  Generally.  696 

2.  Provisions    as    to    Location, 

Completion,  Termini,  Con- 
nections, etc 701 

3.  Conditions  ;      Reservations  ; 

Exemptions 708 

IV.  ABANDONMENT  AND  FORFEITUBE.  710 
V.  PARTICULAR  CHARTERS 716 

I.  HOW  GRANTED. 

I.  In  General. 

1.  Proceedings  in  legislature— Op- 
position.— Where  opposition  to  a  charter 
of  a  railroad,  or  the  modification  of  one  al- 
ready granted,  is  made  in  the  legislature 
merely  to  protect  a  private  interest,  and 
the  party  is  induced  to  withdraw  that  op- 
position in  consideration  of  indemnity  se- 
cured to  him,  the  courts  will  enforce  such 
indemnity,  unless  from  the  peculiar  circum- 
stances of  the  case  the  legislature  was  liable 
to  be  misled,  and  to  do  what  it  would  not 
have  done  had  not  the  transaction  been 
concealed  from  its  knowledge.  Loivw.  Con- 
necticut &•  P.  R.  R.  Co.,  46  A^.  H.  284. 
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2.  Constitutionality,    generally.— 

The  New  York  constitutional  provision  (art. 
8,  §  i)  in  reference  to  the  formation  of  cor- 
porations does  not  render  a  special  charter, 
or  a  special  addition  to  a  charter  taken  un- 
der a  general  law,  unconstitutional.  In  re 
Prospect  Park  <S-  C.  I.  K.  Co..  67  N.  V.  371, 
15  A //I.  Ky.  Rip.  102  ;  ajjlrmiiig  8  Hun  30. 

.'1.  Siibjeel  tobcexprossod  in  title.* 
— An  act  incorporating  a  railroad  company 
need  not  express  in  its  title  any  of  the 
powers,  rights,  privileges,  or  immunities 
which  the  charter  is  intended  to  confer. 
Tlie  charter  of  a  private  corporation  is  a 
contract  as  between  the  state  and  the  cor- 
poration ;  and  the  stipulations,  terms,  and 
conditions  of  a  contract  are  to  be  looked 
for  in  the  body  of  the  instrument,  not  in  the 
title  or  caption.  Goldsmith  v.  Rome  R.  Co., 
62  Ga.  473. 

The  fact  that  the  limit  on  the  taxing 
power  of  the  state  over  the  Georgia  Rail- 
road and  Banking  Company  is  ndt  expressed 
or  indicated  in  the  title  of  tb ,  act  of  incor- 
poration, does  not  render  that  provision  of 
the  charter  unconstitutional.  Goldstnith  v. 
Geort^ia  R.  Co.,  62  Ga.  485. 

An  act  incorporating  a  railroad,  with 
power  to  construct  a  branch  or  extension, 
to  purchase  land,  to  make  coal-beds  there- 
on, and  to  purchase  or  lease  a  ferry,  none  of 
which  are  referred  to  in  the  title  of  the  act, 
is  not  in  conflict  with  a  constitutional  pro- 
vision providing  that  no  law  shall  embrace 
more  than  one  subject,  which  must  be  ex- 
pressed in  its  title.  BcllroiUe  &>  I.  R.  Co. 
V.  Gregory,  15  ///.  20.— Reviewed  in  Ab- 
ington  %>.  Cabeen,  12  Am.  &  Eng.  R.  Cas. 
581,  106  111.  200. 

The  charter  of  a  railway  company  will  not 
be  subject  to  the  constitutional  objection  of 
embracing  more  than  one  subject,  from  the 
fact  that  it  authorizes  the  construction  of 
one  or  more  extensions  of  the  principal  line 
in  diflerent  directions.  The  charter  of  the 
Peoria  and  Hannibal  railway  company  is 
not  obnoxious  to  this  objection,  as  the  ex- 
tensions authorized  are  not  regarded  as  in- 
dependent and  distinct  lines  from  the  main 
road.  Ross  v.  Chicago,  B.  &-  Q.  R.  Co.,  77 
///.  127. 

The  right  to  build  branch  roads,  and  to 
expropriate  for  the  purpose,  conferred  by  a 


♦Sufficiency  of  title  of  legislative  acts  con- 
cerning railroads,  see  note,  51  Am.  &  Eng.  R. 
Cas.  30. 


charter  to  a  railroad  company,  is  embraced 
within  the  title  of  its  charter,  which  reads: 
"An  act  to  incorporate  the  Mississiijpi, 
Terre-aux-Bceufs  and  Lake  Borgue  rail- 
road company,  and  to  define  its  powers 
and  authority."  Mississippi,  T.  <S^  L.  B.  R. 
Co.  v.  IVooten,  36  La.  Ann.  441. 

It  is  not  necessary  that  a  railroad  charter 
should  refer  in  its  title  to  a  clause  limiting 
the  time  for  bringing  suits  against  the  com- 
pany to  conform  to  a  constitutional  pro- 
vision to  the  effect  that  a  law  shall  embrace 
but  one  subject,  and  that  shall  be  expressed 
in  the  title.  Vail  v.  Easton  &*  A.  R.  Co.,  44 
N.J.L.  zyj. 

It  is  not  necessary  that  an  act  incorporat- 
ing a  railroad  company  shall  set  forth  in 
the  title  all  the  powers  of  the  company,  in 
order  to  conform  to  New  York  Constitution, 
art.  3,  §  16,  providing  that  no  private  or 
local  bill  passed  by  the  legislature  shall 
embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title.  So  long  as 
the  objects  of  the  corporation  are  limited 
by  the  act  to  one  corporate  body,  they  con- 
stitute, in  mass,  the  single  subject  which  the 
act  must  contain.  Freeman  v.  Panama  R. 
Co.,  7  Hun  (A',  y.)  122. 

It  is  sufficient  if  the  title  of  an  act  fairly 
give  notice  of  its  subject  so  as  reasonably  to 
lead  to  an  inquiry  into  the  body  of  the  bill. 
An  original  act  was,  "  To  incorporate  the 
State  Line,  &c.,  railroad;"  another  was, 
"  A  supplement  to  an  act  to  incorporate 
the  State  Line,  &c.,  railroad;"  another, 
"  A  fuither  supplement  to  an  act  to  incor- 
porate the  State  Line,  &c.,  railroad."  All 
the  provisions  in  both  supplements  relatjed 
to  the  State  Line,  etc.,  road.  The  object  of 
the  supplements  was  sufliciently  expressed 
in  their  titles,  the  object  being  germane  to 
the  original  act.  State  Line  &^  J.  R.  Co!s 
Appeal,  77  Pa.  St.  429. — Following  Alle- 
gheny County  Home's  Appeal,  77  Pa.  St.  77. 

4.  Aineudutory  act— New  charter. 
— An  act  enabling  a  railway  company  to 
take  a  new  name  and  to  extend  its  road  is 
not  an  act  renewing  or  extending  its  charter 
or  creating  a  new  corporation.  Attorney- 
General  v.  Joy,  16  Am.  &0  Eng.  R.  Cas.  643, 
55  Mich.  94,  20  A^.  JV.  Rep.  806. 

The  original  act  incorporating  a  railroad 
company  declared  that  the  act  "shall  be 
deemed  and  taken  as  a  public  act,  and  shall 
at  all  times  be  recognized  as  such,  in  all 
courts  and  places  whatsoever."  Neltf,  that 
a  supplementary  act  amending  the  charter 
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must  also  be  considered  as  a  public  act. 
Stephens  &*  C.  Transp.  Co.  v.  Central  A\  Co., 
33  N.  J.  L.  229. 

After  a  company  has  been  incorporated 
under  the  general  railroad  law,  the  legisla- 
ture passed  an  act,  entitled  "  An  act  to  in- 
corporate the  A.  &  H.  R.  Co. ;  to  confer 
certain  powers,  privileges,  etc.;  and  for  other 
purposes."  The  corporators  named  in  the 
act  were  not  the  same  as  the  corporators  in 
the  original  corporation.  The  act  declared 
that  "they  are  hereby  created  a  body  politic 
and  corporate,"  and  gave  them  all  the 
powers  necessary  for  a  railroad  company. 
Subsequently  an  amendatory  act  was 
passed,  which  changed  the  name  of  the 
company  and  authorized  the  extension  of 
the  railroad.  Held,  that  these  acts  were 
not  amendments  to  the  charter  granted  un- 
der the  general  railroad  law,  but  were  a 
separate  and  distinct  charter  granted  by  the 
legislature.  Snook  v.  Georgia  Imp.  Co.,  38 
Am.  &>  Eng.  R,  Cas.  492,  83  Ga.  61,  g  S.  £. 
Rep.  1104.— Criticising  Johnston  v.  Craw- 
ley, 25  Ga.  316. 

2.  Acceptance;  Filing;  Registration. 

5.  Necessity  of  acceptance.— An  act 

or  charter  of  incorporation  is  nothing  more 
than  an  offer  until  consummated  by  accept- 
ance. State  V.  Baltimore  &>  O.  R.  Co.,  12 
Gill&*J.  {Md.)  399. 

So  where  a  special  act  is  passed  for  the 
purpose  of  incorporating  a  railroad  com- 
pany, and  before  any  acceptance  or  organi- 
zation under  it  a  new  constitution  is 
adopted,  providing  that  such  companies 
shall  not  be  chartered  by  special  act,  it  acts 
as  a  repeal  or  withdrawal  of  the  charter. 
State  V.  Dawson,  16  Ind.  40. 

Where  an  act  is  passed,  conferring  upon  an 
existing  corporation  additional  powers  and 
privileges,  upon  certain  terms  and  condi- 
tions, such  powers  and  privileges  are  in- 
operative, and  have  no  binding  effect  until 
accepted.  Lyons  v.  Orange,  A.  &*  M.  R. 
Co.,  32  Afd.  18. 

Both  original  charters  and  amendments 
thereto  must  be  accepted  by  the  corpora- 
tion or  individuals  composing  it.  Troy  &* 
R.  R.  Co.  V.  Kerr,  17  Barb.  {N.  K.)  581.— 
Rr.viEWiNG  London  &  B.  R.  Co.  v.  Wilson. 
d  Bing.  N.  C.  135;  London  &  B.  R.  Co.  v. 
Fairclough,  6  Bing.  N.  C.  135;  Graham  v. 
Birkenhead,  L.  &  C.  J.  R.  Co.,  12  Beav.  460. 
— Reviewed  in  New  Haven  &  D.  R.  Co. 
V.  Chapman,  38  Conn.  56. 


Where  it  is  clearly  the  purpose  of  the 
legislature  to.  give  a  company  time  within 
which  they  would  have  an  opportunity  to 
accept  certain  coj-.dit  oiis  imposed  by  that 
body,  it  cannot  be  contended  that  official 
negligence  in  promulgating  the  law  should 
make  it  impossible  for  such  time  to  trans- 
pire, and  thus  deprive  the  company  of  the 
right  and  opportunity  to  accept  it;  it  would 
enable  such  official  negligence  to  defeat  the 
legislator's  will.  State  v.  North  La.  &*  T. 
R.  Co.,  25  La.  Ann.  65. 

O.  >Vliat  ainoiiiits  to  acc<>|itaiice, 
and  Avlien  presunu'd.  —  Where  the 
charter  of  a  railway  company  prescribes  no 
mode  or  time  or  acceptance,  proof  that  the 
act  creating  it  was  passed  at  the  request  of 
the  directors  designated  therein  would  show 
a  sufficient  acceptance;  or  acceptance coidd 
be  inferred  fnjm  the  use  of  corporate 
powers  under  the  charter  or  by  proof  that 
the  company  had  constructed  and  operated 
a  part  of  its  road.  St.  Joseph  <&>•  /.  R.  Co.  v. 
Shambaiigh,  106  Mo.  557,  17  S.  W.  Rep.  581. 

Where  individuals  apply  for  a  charter 
beneficial  to  themselves,  acceptance  may  be 
presumed;  or  where  a  charter  names  the 
incorporators  and  declares  them  a  corpora- 
tion, without  further  steps,  acceptance  may 
be  established  by  slight  acts;  but  these 
rules  do  not  apply  to  charters  merely  pre- 
scribing conditions  upon  which  persons  not 
named  may  become  incorporated.  Attorney- 
General  v.  Chicago  &•  N.  IV.  R.  Co.,  35 
IV is.  425. 

Acceptance  of  an  act  of  assembly  by  a 
corporation  may  be  inferred  from  the  exer- 
cise of  corporate  powers  or  other  unequivo- 
cal acts  on  its  part;  but  this  presumption 
cannot  prevail  against  direct  proof.  Lyons 
V.  Orange,  A.  <S«  M.  R.  Co.,  32  Aid.  18. 

The  acceptance  of  a  charter  and  the  or- 
ganization of  a  corporate  body  under  such 
charter  may  be  proved  by  a  witness  who  saw 
the  alleged  corporators  in  the  use  and  exer- 
cise of  the  franchises  and  powers  conferred 
by  the  act  of  incorporation.  Wilmington 
&^  M.  R.  Co.  V.  Saunders,  3  /ones  (A^.  Car.) 
126. 

A  railroad  charter  may  be  considered  as 
presumptively  accepted  at  its  date  without 
any  record  evidence  of  the  fact,  when  it  ap- 
pears that  the  grantees  afterwards  asked  for 
and  obtained  amendments  to  their  charter 
and  have  fully  constructed  the  road. 
Farnsworth  v.  Lime  Rock  R.  Co.,  47  Am.  &* 
Eng.  R.  Cas.  64,  83  Me.  440,  22  Atl.  Rep.  373. 


w\ 

m 


!' 


■  W 

Mr' 
J' 


676 


CHARTERS,  7-11. 


At 


1 .  r  1 


Under  Wisconsin  act  of  Feb.  n,  1847, 
incorporating  ilic  Milwaukee  and  VVaukeslia 
railroad,  and  appointing  commissioners  to 
receive  sul)Scriptions  to  stock,  and  declaring 
it  a  corporation  wiien  so  much  stock  was 
subscribed  and  paid  in,  said  commissioners 
could  do  no  iict  tending  to  prove  acceptance 
of  the  charter  because  they  had  no  right  to 
accept ;  and  the  stock  subscribers  could  do 
no  act  tending  to  pove  acceptance  before 
subscription  of  the  whole  capital  stock,  be- 
cause until  then  they  had  no  right  to  accept. 
Attonny-Gc'/wnxl  v.  Chicago  &*  IV.  IV.  K. 
Co.,z<i  Wis.  425. 

As  to  what  acts  on  the  part  of  the  corpo- 
rators constitute  an  acceptance  of  a  special 
charter,  see  .State  v.  Dawson,  22  Iiul.  272. 

7.  Acc<'i»taiioe  must  bo  iiiifoiHli- 
tiunal. — As  a  general  rule,  when  a  charter 
is  granted,  whether  it  be  one  of  creation  or 
an  amendment  to  a  pre-existing  corporation, 
it  must  either  be  accepted  or  rejected  as 
offered,  without  condition ;  and  in  accept- 
ing the  privileges  conferred,  the  grantees 
wdl  be  required  to  perform  the  conditions 
imposed.  But  this  rule,  while  applicable  to 
subsequent  conditions  to  be  performed  after 
the  organization  of  the  company,  does  not 
apply  to  conditions  precedent,  upon  the 
strict  performance  of  which  the  very  exist- 
ence and  exercise  of  powers  on  the  part  of 
the  corporation  depend.  Lyons  v.  Orange, 
A.&^Af.A\  Co.,yi  Md.  18. 

8.  Effect  of  acceptance,  generally. 
— Where  an  act  of  incorporation  is  accepted, 
and  the  company  organized  provisionally 
thereunder,  no  subsequent  withdrawal  c 
any  of  the  corporators  will  affect  its  vitality. 
Bttsey  V.  Hooper,  35  Md.  1 5. 

A  city  railway  company  may  accept  the 
provisions  of  a  city  charter  which  went  into 
effect  after  the  incorporation  of  the  com- 
pany, and  such  acceptance  is  as  binding  on 
the  company  as  if  it  had  acquired  its  own 
charter  subsequently  to  the  adoption  of  the 
city  charter.  Union  Depot  R.  Co.  v.  South- 
ern R.  Co.,  50  Am.  &*  Eng.  R.  Cas.  3C4,  105 
Mo.  562,  i6  S.  W.  Rep.  920.— Followed  in 
St.  Louis  R.  Co.  V.  Southern  R.  Co.,  105 
Mo.  577 ;  Union  R.  Co.  v.  Southern  R.  Co., 
105  Mo.  602. 

The  act  of  January  22, 1857,  incorporating 
the  St.  Joseph  and  Iowa  railroad  company 
(Acts  1856-7,  p.  107),  designating  the  per- 
sons who  should  "onstitute  the  first  board 
of  directors  and  prescribing  no  conditions 
precedent,  was  a  present  grant  of  corporate 


powers  which  came  into  being  upon  the  ac- 
ceptance of  the  charter.  St.  Joseph  &■*  I.  R. 
Cj.  v.  Shambaugh,  106  Mo.  557,  17  S.  W. 
Rep.  581.   ' 

A  railway  corporation  which  accepts  a 
charter,  finding  a  previous  railway  corjiora- 
tion  in  possession  of  the  streets,  caiinf)t,  in 
equity,  plead  want  of  notice  of  the  charter 
of  its  predecessor  and  the  extent  of  its 
franchise.  Appeal  of  the  Union  Pass.  R. 
Co.,  2  Penny  p.  (Pa.)  434. 

The  state  may  grant  a  charter  to  a  corpo- 
ration upon  such  terms  as  she  pleases,  and 
the  conditions  so  imposed  become  binding 
on  the  corporation  upon  an  acceptance  of 
the  charter.  The  state  may  grant  a  fran- 
chise conferring  vested  rights  beyond  future 
legislative  control,  but  to  have  such  effect 
it  must  be  clear,  explicit,  and  unconditional. 
Columbia  &*  G.  R.  Co.  v.  Gibbes,  24  So.  Car, 
60. — QuoTKi)  IN  Kaminitsky  v.  Northeast- 
ern R.  Co.,  r»5  So.  Car.  53. 

An  exaction  of  a  yearly  contribution 
made  by  the  legislature  upon  a  railroad  cor- 
poration is  not  unconstitutional  where  the 
corporation  accepted  its  charter  subject  to 
such  an  exaction.  Columbia  (S^  G.  R.  Co.  v, 
Gibbes,  24  So.  Car.  60.— Dl.STINOUISHING 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Howe,  32 
Kan.  737. 

O.  to  prove  corporate  exist- 
ence.— Where  a  charter  confers  corporate 
capacity  without  any  conditions  precedent, 
acceptance  of  the  charter  is  all  that  need  be 
shown  to  prove  corporate  existence.  St. 
Joseph  5«»  /.  R.  Co.  v.  Shambaugh,  106  Mo. 
557,  17  S.  IV.  Rep.  581. 

An  act  was  passed  by  the  legislature  in 
1849  granting  a  charter  for  a  railroad  to 
persons  who  had  not  applied  for  it.  In  1851 
a  new  constitution  was  adopted  providing 
that  corporations,  other  than  banking  com- 
panies, could  not  be  created  thereafter  by 
special  act.  There  was  no  acceptance  of 
the  charter  until  1852.  //eld,  that  the  ac- 
ceptance was  not  evidence  of  corporate 
existence.     State  v.  Dawson,  16  /nd.  40. 

10.  Filing. — A  corporation  has  no  ex- 
istence until  the  date  of  the  filing  of  its 
charter;  and  persons  named  therein  as 
directors  for  the  first  year  assume  or  in- 
cur no  obligations  until  it  is  filed.  St.  Louis, 
Ft.  S.  (5-  IV.  R.  Co.  v.  Tiernan,  40  Am.  &* 
Eng.  R.  Cas.  525,  37  A'aw.  606,  15  Pac.  Rep. 

544- 

1 1 .  Registration.— The  "  principal  of- 
fice "  of  a  corporation   is  located  in  that 
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county  where  the  corporators  elect  to  have 
their  charter  first  registered  aiul  perfected, 
witliin  tile  meaning;  of  llie  requircineiit  of 
tlie  act  of  1875,  tliat  the  cliai'er  "  is  to  l)c 
registered  in  the  county  wlicre  ;'ic  prin- 
cipal ofTice  of  the  company  is  f.iuuitcd." 
Aiiidrson  v.  J/i'M/c  &^  K.  T.  C.  K.  Co.,  52 
^Im.  &»  Eiig,  K.  Cas,  149,  91  Teitit.  44,  17  S. 
IV.  Kc'p.  803. 

All  amended  charter  is  void  in  like  man- 
ner as  an  orij-inal  charter,  if  it  has  not  been 
registered  as  required  ijy  act  of  1875  in  the 
office  of  the  secretary  of  state.  Anderson  v. 
Middle  <S-  E.  T.  C.  A'.  Co.,  52  Aw.  (S-  /wijf. 
A'.  Cas.  149,  91  7\/i/t.  44, 17  S.  W.  Rtp.  803. 

3.  Charters  Granted  by  Two  or  More  States. 

12.  In  K<-'"«»'«1»*— A  state  may  make  a 
corporation  of  another  state,  as  there  or- 
ganized and  conducted,  a  corporation  of  its 
own,  quoad  any  property  within  its  territo- 
rial jurisdiction.  Graham  v.  lioslon,  11.  &* 
E.  K.  Co.,  25  Am.  (3-  Eng.  K.  Cas.  53,  1 18  U. 
S.  161,6  Sup.  Ct.  Kep.  1009. — Following 
Clark  z/.  Barnard,  108  U.  S.  436;  Baltimore 
&  O.  R.  Co.  V.  Harris,  12  Wall.  (U.  S.)  65. 

It  is  the  right  of  each  state  in  which  a 
corporation  transacts  business  to  require  it 
to  become  a  corporation  of  the  state  under 
and  by  virtue  of  its  own  laws.  Stout  v. 
Sioux  City  <S-  P.  R.  Co.,  3  McCrary  {U.  S.) 
I,  8  Fed.  Rep.  794. 

A  corporation  cannot  transfer  its  alle- 
giance from  the  state  of  its  creation  by  ac- 
cepting a  charter  from  another  state.  Its 
measure  of  duty  toward  the  former  is  regu- 
lated by  the  original  charter.  Common- 
■wealth  ex  ret.  v.  Pittsburg  <S^  C.  R.  Co.,  58 
Pa.  St.  26. 

A  railroad  company  cliartered  in  one  state 
bought  the  corporate  property  and  fran- 
chises of  a  road  created  in  an  adjoining 
state,  and  subsequently  the  legislature  of 
tiie  adjoining  state  ratified  the  sale  and  au- 
thorized tlie  purchasing  company  "to  ex- 
ercise the  rights,  privileges,  and  powers  "  of 
the  selling  company.  Held,  that  the  pur- 
chasing company  became  the  successor  of 
the  company  purchased  and  a  corporation 
existing  under  the  laws  of  the  adjoining 
state.  Clark  v.  Barnard,  108  U.  S.  436,  2 
Sup.  Ct.  Rep.  878.— Followed  in  Graham 
-v.  Boston,  H.  &  E.  R.  Co.,  118  U.  S.  161. 

•Corporations  created  by  concurrent  action  of 
several  states,  see  note,  25  Am.  &  Eng.  R.  Cas. 
67. 


l.'i.  Joint  action  of  tli(>  two  HtntrN. 

—  Several  states  may,  by  competent  legisla- 
tion, unite  in  creating  the  same  corporation, 
or  in  cfimbining  several  pre-existing  cor- 
porations into  a  single  one.  Ilaltiniorf  &^ 
0.  R.  Co.  V.  Harris.  12  Wall.  (V.  S.)  65,  i 
Am.  Ry.  Kip.  559.  Wilmn-  v.  Atlanta  &^  R. 
A.  L.  R.  Co.,  2  Woods  {U.  S.)  409.— Qi;ot. 
iNd  Baltimore  &  O.  R.  Co.  t.  Harris,  12 
Wall.  (U.  S.)  82.—  Wilmer  v.  Atlanta  &^  R. 
A.  L.  R.  Co.,  2  Woods  ( U.  S.)  447.— Follow- 
ing Philadelphia  &  W.  R.  Co.  v.  Maryland. 
10  How.  (U.  S.)  376;  Baltimore  k  ().  R. 
Co.  V.  Harris,  12  Wall.  (U.  S.)  82.  Ki.coN- 
CILING  Ohio  &  M.  R.  Co.  v.  Wheeler,  i 
Black  (U.  S.)  286;  Marshall  v.  Baltimore  & 
O.  R.  Co.,  16  How.  325;  Chicago  if'  N.  W. 
R.  Co.  <'.  Whitton,  13  Wall.  270;  Tomlinson 
V.  Branch,  15  Wall.  460;  Northern  C.  R. 
Co.  71.  Jackson,  7  Wall.  262;  Delaware  Rail- 
road Tax  Case,  18  Wall.  206. 

And  one  state  may,  without  thereby 
creating  a  new  corporation,  authorize  a 
corporation  of  anotlier  state  to  carry  on 
business  within  its  territory.  Copeland  v. 
Memphis  &-  C.  R.  Co.,  3  Woods  {U.  S.)  651. 
— Not  Following  Ohio  &  M.  R.  Co.  v. 
Wlieeler,  i  Black  (U.  S.)  286. 

14.  How  construed,  jrcncrnlly.— A 
charter  granted  by  two  states  to  a  company 
to  construct  a  railroad  is  not  only  a  con- 
tract with  the  company,  but  a  contract  be- 
tween the  states.  It  is  '.o  be  liberally  con- 
strued with  reference  to  its  objects.  Like 
a  treaty,  it  is  the  law  of  the  contracting 
states,  not  being  subject  to  the  interpreta- 
tion by  the  local  usages  of  either.  The 
same  construction  must  be  had  in  both. 
Cleveland  &^  P.  R.  Co.  v.  Speer,  56  Pa.  St. 
325.— Following  Brocket  v.  Ohio  &  F.  R. 
Co.,  14  Pa.  St.  244. 

15.  8iieli  road  a  seimrate  corpora- 
tion in  eacli  state. — A  corporation 
chartered  in  two  Or  more  states  composed 
of  the  same  individuals,  and  bearing  the 
same  name  and  style,  and  clothed  with  the 
same  capacities  and  powers,  and  intended 
to  accomplish  the  same  objects,  has  no 
legal  existence  in  either  state  except  by  the 
law  of  that  state.  Ohio  <S«»  M.  R.  Co.  v. 
Wheeler,  i  Black  {U.  S)  286.— Approvf.I) 
IN  Copeland  7/.  Memphis  &  C.  R.  Co.,  3 
Woods  (U.  S.)  651.  Distinguished  in 
Williams  v.  Missouri,  K.  &  T.  R.  Co.,  3  Dill. 
(U.  S.)  267;  Martin  v.  Mobile  &  O.  R.  Co.. 
7  Bush  (Ky.)  116.  Quoted  in  Burger?'. 
Grand  Rapids  &  I.  R.  Co.,  20  Am.  &  Eng. 
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K.  Cas.  607,  22  Fed.  Rep.  $()i  ;  Washington, 
A.  it  C».  K.  Co.  7'.  Martin,  7  D.  C.  120. 
Kl.cu.vcii.Ki)  i.v  \VilincT7'.  Atlanta  iS:  R.  A. 
L.  R.  Co.,  2  Woods  (U.  S.)  447.  Rkvikwkh 
l\  niackhurn  v.  Sclnia,  M.  &  M.  R.  Co.,  2 
l'"li|)|).  (U.  S.)  525;  Kranshaar  v.  New 
Il.ivoii  Stcaiiiljoat  Co.,  7  Roi)t.  (N.  Y.)  356. 

A  railroad  foriniti){  a  continuous  line 
tiir(ju^'li  ditfcrcnt  .stales  and  ciiaricrcd  in 
each  is,  f(jr  the  purposes  of  state  rejjulatiot), 
a  domestic  corporation  in  each  stale,  and  is 
sui)ject  to  state  regulation,  except  as  to 
matters  belon>;inj.{  exclusively  to  tiie  United 
States.  S/i)/ti'  V.  Fartturs'  L.  &»  T.  Ci>.,  23 
./;//.  &^  Eng.  A'.  Cas.  577,  116  U.  S.  307,  6 
Sup.  Ct.  Rep.  334,388, 1191.— Foi.l.uWKi)  in 
Stone  V.  Illinois  C.  R.  Co.,  116  U.  S.  347; 
Mobile  iS  O.  R.  Co.  v.  Sessions,  28  Fed. 
Rep.  592. — Atiwod  V.  Shenandoah  Valley  A'. 
Co.,  38  Am.  &*  Kng.  R.  Cas.  534,  85  I'a.  966, 
9  S.  E.  Rep.  748.  Recc  v.  Ne%vport  Ntivs  &* 
M.  V.  Co.,  32  \V.  Va.  164,  9  S.  E.  Rep. 
2 1 2.  Allegheny  County  v.  Cleveland  &*  P.  R. 
Co.,  51  Pa.  St.  228.  Quiney  R.  liiidge  Co. 
V.  Adams  County,  88  ///.  615,  21  Ant.  Ry. 
Kep.  378.— Quoted  in  Ohio  &  M.  R.  Co.  v. 
People,  123  III.  467. 

The  lej-islatures  of  two  or  more  states 
may,  by  duplicate  charters,  consolidate  cor- 
porations existing  under  the  laws  of  each 
state;  but  for  the  purposes  of  jurisdiction 
each  remains  a  separate  corporation  in  the 
state  creating  it ;  and  for  this  purpose 
separate  organization  in  the  states  is  not 
necessary,  lilaekburn  v.  Selma,  M.  &>  M.  R, 
Co.,  2  El/pp.  {U.  S.)  525.— Rkviewinc;  Bal- 
timore tS:  O.  R.  Co.  V.  Harris,  12  Wall.  (U. 
S.)  65  ;  Ohio  cSi  M.  R.  Co.z'.  Wheeler,  i  Filack 
(U.  S.)  286 ;  Chicago  &  N.  W.  R.  Co.t/.  Whit- 
ton,  13  Wall.  270;  Williams  v.  Missouri,  K. 
&T.  R.  Co..  3  Dill.  (U.  S.)  267. 

lO.  AUoptiiit;  provisions  of  f'or<>i{j:ii 
cliarter.— Where  a  charter  granted  by  the 
state  of  Alabama  provides  that  the  com-' 
pany  "  shall  have  and  enjoy  all  the  rights, 
powers,  and  privileges  granted "  by  the 
statutes  of  another  state  incorporating  the 
company,  and  the  latter  statutes  contain  a 
provision  exempting  the  employes  of  the 
company  from  military  duty,  service  on 
juries,  and  road  labor,  the  language  employed 
by  the  Alabama  statutes  confers,  by  neces- 
sary construction,  upon  the  employes  of  the 
company  exemption  from  military  Juty,  etc., 
within  the  state.  Johnson  v.  State,  41  Am. 
«S-  Eng.  R.  Cas.  275,  88  Ala.  176,  7  So.  F:p. 
253. 


A  law  of  Texas,  merely  recognizing;  a 
railroad  corporation  existing  under  the  law» 
of  another  stale,  and  conferring  upon  it 
the  same  rights  and  powers  that  it  has  in 
the  stat(-  of  its  creation,  is  but  an  enal)ling 
act,  ami  does  not  create  a  new  Texas  corpo- 
ration, so  as  to  make  it  a  citi/en  of  lliat 
state.  Missouri,  K.  &*  'P.  R.  Co.  v.  'Pexas 
»1V«  .s/.  L.  R.  Co.,  4  Woods  il/.S.)  360,  10 
/■'ed.  AV/.  497.— Rkvikwing  Baltimore  &  O. 
R.  Co.  V.  Harris,  12  Wall.  (U.  S.)  65. 

II.   INVIOLABILITY. 

I.  Charter  a  Contract. 

17.  Gviicral  rule  of  inviolability.— 

A  charier  is  a  contract,  within  the  meaning 
of  that  provision  of  the  U.  S.  constitution 
declaring  that  no  state  shall  make  any  law 
impairing  the  obligation  of  contracts. 
Dartmouth  College  v.  Woodward,  4  Wheat. 
((/.  S.)  518.— Followed  in  Citizens'  St.  R. 
Co.  V.  City  R.  Co.,  56  Fed.  Rep.  746;  Lejee 
7/.  Continental  R.  Co.,  10  Phila.  (Pa.)  362; 
Second  &  T.  St.  Pass.  R.  Co.  v.  Green  &  C. 
St.  Pass.  R.  Co.,  3  Phila.  (Pa.)  430;  People 
V.  O'Brien,  36  Am.  &  Eng.  R.  Cas.  78,  in  N. 
Y.  I,  18  N.  E.  Rep.  692.  19  N.  Y.  S.  R.  173. 
QuoiED  IN  Richmond,  F.  &  P.  R.  Co.  v. 
Richmond,  26  Gratt.  (Va.)  83;  Branin  7f. 
Connecticut  &  P.  R.  R.  Co.,  31  Vt.  214. 
Reviewed  in  Lewis  z/.  Germantown,  N.  & 
P.  R.  Co.,  16  Pliila.  (Pa.)  621.— Attorney- 
General  v.  Chicago  &"  N.  W.  R.  Co.,  35 
Wis.  425.— Following  Dartmouth  College 
V.  Woodward,  4  Wheat.  (U.  S.)  518.— /Ta- 
briskie  v.  Hacketisack  iS-  N.  Y.  R.  Q».,  18  A^. 
J.  Eq.  178.  Alabama  S^  F.  R.  Co.  v.  liur- 
kett,  46  Ala.  569.  Davis  v.  East  Tenn.  <S-  G. 
R.  Co. ,  I  Sneed  ( Tenn.)  94. 

A  charter,  being  a  grant,  is  an  implied 
contract  with  the  corporation  not  to  reas- 
sert the  rights  granted.  Chesapeake  «5-  O. 
Canal  Co.  v.  Baltimore  iS>»  O.  R.  Co.,  4  Gill 
&*/.  iMd.)  I. 

The  charter  of  a  private  corporation  is  an 
executed  contract  between  the  government 
and  the  corporators,  and  the  legislature 
cannot  repeal,  impair,  or  alter  it  in  a  matter 
materially  affecting  the  interest  of  the  cor- 
porators against  their  consent,  or  without 
the  default  of  the  corporation  judicially  as- 
certained. Mississippi,  O.  6-  A'.  A'.  R.  Co. 
V.  Gaster,  24  Ark.  96. 

The  charter  of  a  corporation  designed  for 
the  accomplishment  of  a  particular  object 
through  the  investment  of  the  funds  of 
private  individuals,  at  all  events  if   fairly' 
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obtained,  is  a  contract,  at  least  after  inter- 
I'Nts  liave  become  vested  under  it,  wliicli  tiie 
legislature  cannot  substantially  iin|)air  witli- 
iiut  vio!atin({  liie  constitution  of  the  United 
States.  Snieitd  v.  InUiaiuipolix,  P.  St*  C,  J\'. 
Co.,  1 1  ///(/.  104, 

A  state  cannot  impair  the  oblij^'ation  and 
privile}j;es  secured  by  such  a  charter,  either 
by  its  constitution  or  its  laws.  The  jiru- 
hibition  is  on  the  state  by  whatever  means 
it  acts.  Alalhxina  &■*  /•'.  A'.  Co.  v.  liurkitt, 
46  Aid.  56<>.  Scotland  County  v.  Mhaouri,  I. 
&»  N.  A'.  Co.,  65  Mo.  123.  State  v.  Daioson, 
22  Ind.  272. 

The  charter  of  a  passenger  railway  com- 
pany is  a  contract,  and  a  subsequent  charter 
granting  rights  inconsistent  with  tlie  former 
is  invalid.  Second  &•  T.  St.  J'ass.  A'.  Co.  v. 
Gri-cn  &*  C.  St.  /'ass.  A'.  Co.,  3  /'////a.  (I'a.) 
430. — FoLLOWiNii  Dartmouth  College  v. 
Woodward,  4  Wheat.  (U.  S.)  518. 

Over  public  corporations  the  legislature 
have  an  unlimited  control  to  create,  modify, 
or  destroy  at  pleasure ;  but  the  grant  and 
acceptance  of  a  private  charter  is  a  com- 
pact which  the  legislature  cannot  violate. 
Tinsman  v.  lielvidcrc  Delaware  R,  Co.,  26 
i\.  J.  L.  1 48. 

The  charter  of  a  corporation,  if  irrepeal- 
able,  is  protected  by  the  same  constitutional 
provisions  which  render  inviolable  contracts 
between  individuals — that  the  legislature 
siiall  not  pass  any  law  impairing  the  obliga- 
tion of  contracts,  or  depriving  a  party  of  any 
remedy  for  enforcing  a  contract  which 
existed  when  the  contract  was  made  ;  and 
the  rules  for  the  construction  of  these  con- 
stitutional provisions,  as  applicable  to  con- 
tracts between  individuals,  apply  as  well  to 
contracts  by  the  state  with  corporations 
having  irrepealable  charters.  State  {United 
R.  &*  C.  Co.,  firos.)  V.  Weldon,  23  Am.  &• 
Eng.  A".  Cas.  1 34,  47  A^.  /.  /-.  59.  People  v. 
Albany  &*  V.  R.  Co.,17  J^'irl'.  (N.  V.)  216; 
affirming  11  Abb.  Pr.  136,  19  Hmu.  Pr.  523. 

Where  a  charter  is  granted  with  certain 
conditions  imposed,  when  those  conditions 
have  been  complied  with  the  charter  be- 
comes a  contract  and  cannot  be  impaired. 
Slack  v.  Maysville  &*  L.  R.  Co.,  13  B.  Mon. 
{K'y.)  I. 

18.  Illustrntioiis  of  the  rule.— The 
charter  of  a  railroad  corporation  created  by 
a  state  is  a  contract  protected  by  art.  i,  §  10, 
of  the  United  States  constitution,  prohibit- 
ing the  states  from  passing  laws  impairing 
the  obligation  of  contracts  ;  and  therefore  a 


corporation  of  another  state  which  hi.  be- 
come pecuniarily  interested  in  or  ctiiiil.ibly 
llio  bcneliiial  (jwncr  of  the  properly  of  suili 
a  corpor.ition  may  maintain  a  suit  for  the 
determination  as  to  whciher  the  contract 
rights  created  l)y  the  thai  tei  were  violated 
by  sul)se(|uent  acts  of  the  state  in  limitation 
of  the  right  to  collect  lolls,  iuiii^an  v. 
J'armers  I..  &»  T.  Co.,  58  Am.  &>  l:iig.  A". 
Cas.  670,  154  U.  S.  362,  14  .S///.  Ct.  Rep, 
1047. 

A  grant  by  the  legislature,  in  considera- 
tion of  expenses  to  be  incurred  by  the 
grantees,  and  in  contemplation  of  a  public 
benefit,  of  the  exclusive  right  of  erecting  a 
bridge,  and  taking  tolls,  to  reimburse  such 
expenses,  within  certain  limits  for  a  limited 
time,  is  not  a  monopoly,  in  the  '  us  sense 
of  that  term.  Such  a  grant  is  in  the  nature 
of  a  contract,  which  may  not  be  im|)aired. 
Enfield  Toll  Jlridge  Co.  v.  Hartford  &*  N. 
//.  A".  Co.,  17  Conn.  40. — Ckiticisku  in 
Frop'rs  of  Bridges  v.  Uoboken  L.  &  I.  Co., 
1  Wall.  (U.  S.)  116;  Conors  on  InlantI  Fish- 
cries  V,  Uolyoke  Water  Power  Co.,  104 
Mass.  446.  DiSAPPROVKi)  in  Mayor,  etc., 
of  N.  Y.  7'.  New  England  Transfer  Co.,  14 
Hlatchf.  (U.  S.)  159;  Lake  v.  Virginia  &  T. 
R.  Co,,  7  Ncv.  294.  R1.VIKWKI)  IN  Prop'rs 
of  Bridges  v.  Hoboken  L.  &  1.  Co.,  13  N. 
J.  Eq.  503. 

A  charier  granted  by  the  common  coun- 
cil to  a  street-railway  company  to  construct 
and  operate  a  street  railway  within  the  cor- 
porate limits  of  a  city  constitutes  a  contract 
between  such  railway  company  and  the 
city.  II  ester u  P.  &*  S.  Co.  v.  Citi:,ens'  St. 
R.  Co.,  46  Am.  &>  Eng.  R.  Cas.  176,  128 
Ind.  525,  26  A'.  /;.  Rep.  1S8,  28  A^.  E.  Rep. 
88.— FoLLowKi)  IN  Citizens'  St.  K.  Co.  i/. 
City  R.  Co.,  56  Fed.  Rep.  746. 

Such  charter  is  to  be  strictly  construed 
against  the  railway  company,  and  it  has  no 
doubtful  rights  under  such  charter,  for 
where  there  are  doubts  they  are  construed 
against  the  grantee  and  in  favor  of  the  city. 
Western  P.  &•  S.  Co.  v.  Citizens'  St.  R.  Co., 
46  Am.  &»  Eng.  R.  '.'as.  176,  12S  /nd.  525,  26 
A^.  E.  Rep.  1 88,  28  A'.  E.  Rep.  88. 

A  charter  to  construct  a  railroad  was 
granted  by  the  legislature  to  a  company 
styled  the  Canton,  K.,  A.  &  T.  Co.,  and 
after  the  passage  of  said  charter  the  legisla- 
ture of  Mississippi  passed  an  act  which  au- 
thorized and  empowered  said  company  to 
assign,  transfer,  and  set  over  to  the  New 
Orleans,  J.  &  G.  N.  R.  Co.  all  the  rights, 
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powers,  privileges,  franchises,  immunities, 
and  exemptions  (then)  owned  and  possessed 
by  said  company,  by  virtue  of  their  charter, 
and  of  any  other  act  passed  by  the  legisla- 
tures of  Mississippi  and  Alabama,  as  well  as 
the  stock  subscribed  to  said  first-named 
company,  upon  such  terms  and  conditions 
as  should  be  agreed  on  by  the  boards  of 
directors  of  said  companies  ;  and  by  a  pro- 
viso to  said  act  it  was  nn  to  take  effect 
unless  accepted  and  approved  by  the  stock- 
holders representing  a  majority  of  the  stock 
subscribed  to  said  company,  at  a  meeting  of 
the  stockholders  called  specially  for  that  pur- 
pose, which  meeting  was  called,  and  the  act 
accepted  and  approved  accordingly.  Held, 
that  a  charter  is  a  contract,  within  the  mean- 
ing of  the  constitution  of  the  United  States, 
between  the  state  granting  the  chartt/  and 
the  corporation  itself,  the  obligation  of 
which  it  is  not  within  the  power  of  the 
legislature  to  impair.  New  Orleans,  J.  6>» 
G.  N.  R.  Co.  V.  Harris,  27  Miss.  517. 

The  charter  of  the  Memphis,  El  Paso  & 
Pac.  R.  Co.,  granted  by  the  Texas  act  of 
Feb,  4,  1854,  in  which  lands  were  granted 
and  the  reserve  created,  and  upon  which 
the  company  acted  and  invested  its  capital, 
is  a  contract,  within  the  meaning  of  the 
federal  constitution,  art.  10,  §  5,  prohibiting 
the  passage  of  any  law  impairing  the  obli- 
gation of  contracts.  Houston  6^  T,  C.  R. 
Co.  v.   Texas  &•  P.  R.  Co.,   70  Tex.   649, 

8  S.  IV.  Rep.  498.— Following  Davis  v. 
Gray,  16  Wall.  (U.  S.)  216. 

10.  What  charter  provisions  are 
deemed  contracts  witli  tlie  state.— 
A  railroad  corporation  is  a  private  corpora- 
tion, thouf  .1  its  uses  are  public,  and  a  con- 
tract embodied  in  terms  in  the  provision  of 
its  charter,  or  necessarily  implied  by  them, 
is  within  the  constitutional  clause  prohibit- 
ing legislation  impairing  the  obligation  of 
contracts.  Georgia  R.  &>  B.  Co.  v.  Smith, 
35  Am.  (S^•  Eng.  R.  Cas.  511,  128  [/.  S.  174, 

9  Sup.  Ct.  Rep.  47. 

The  legislature  of  a  state  may  contract  in 
a  corporate  charter  for  exemption  of  the 
corporate  property  from  taxation,  unless 
there  be  some  constitutional  prohibition. 
No  such  prohibition  is  contained  in  the 
Tennessee  constitution  of  1834,  Louisville 
.5-  N.  R.  Co.  V.  Gaines.  2  Flipp.  (U.  5.)  621, 
3  Fed.  Rep.  266.  — Reviewing  Knoxville  & 
O.  R.  Co.  w.  Hicks,  i  Legal  Rep.  343. 

Where  a  charter  has  been  granted  with- 
out the  reserved  right  to  amend  or  repeal, 


an  amendment  passed  without  the  consent 
of  the  corporation,  which  aiiridges  or  re- 
stricts vested  powers  under  the  original 
charter  which  are  beneficial  to  the  exercise 
of  the  franchise,  is  invalid,  as  an  attempt  to 
impair  the  obligation  of  the  contract  within 
the  meaning  of  the  constitution  of  the 
United  States.  Philadelphia  IV.  &^  B.  R. 
Co.  V.  Bowers,  4  Houst  {Del.)  506,  6  Am, 
Ry.  Rep.  105.— Reviewing  Bailey  v.  Phila- 
delphia, W.  &  B.  R.  Co.,  4  Harr.  (Del.)  3F9. 

The  power  of  a  railroad  company  to 
charge  for  the  transportation  of  passengers 
and  freight  is  one  essential  to  the  enjoy- 
ment of  the  franchise,  and  must  be  pre- 
sumed to  have  been  the  consideration  for 
which  the  corporators  accepted  the  charter, 
invested  their  money,  and  assumed  the  ob- 
ligations imposed  upon  them  ;  and  the  power 
to  adjust  its  tariff  of  charges  by  its  own  of- 
ficers, according  to  their  views  of  the  neces- 
sities of  business  and  of  justice  to  the  puo- 
lic,  being  a  part  of  the  franchise  as  granted, 
an  act  of  the  legislature  which  assumes  for 
the  state  the  right  to  regulate  what  under 
the  charter  was  granted  as  an  absolute  dis- 
cretion to  the  corporation,  undoubtedly 
impairs  the  obligation  of  the  contract  in  the 
sense  of  the  constitutional  prohibition,  and 
is  inoperative  and  void.  Philadelphia,  /f. 
<&>•  B.  R.  Co.  v.  Bowers,  4  Houst.  {Del.)  506, 
6  Am.  Ry.  Rep.  105.  Attorney-General  v. 
Chicago  &■>  N.  IV.  R.  Co.,  35  Wis.  425.— 
Followed  in  Stone  v.  Wisconsin,  94  U.  S. 
181.  Quoted  in  Curry  v.  Chicago  &  N. 
W.  R.  Co.,  43  Wis.  665;  Laurel  Fork  &  S. 
H.  R.  Co.  V.  West  Virginia  Transp.  Co.,  25 
W.  Va.  324. 

The  regulation  of  tolls  or  other  charges 
made  by  a  corporation  or  an  individual  for 
the  use  of  property  by  the  public  is  a  govern- 
mental power,  and  when  such  a  power  is 
contracted  away  by  the  sovereign  it  nust 
be  done  by  positive  grant,  or  the  use  of  such 
language  in  the  charter  or  grant  as  carries 
with  it  necessarily  an  abandonment  of  legis- 
lative control.  Commonwealth  v.  Coz'ington 
&r*  C.  Bridge  Co.,  {Ay.)  54  Am.  &^  Eng.  R. 
Cas,  461,  21  .S".   M^.  Rep.  1042. 

The  purpose  of  the  legislature  to  part  with 
the  right  to  require  a  corporation  to  make 
its  charges  for  transportation  equal  and  uni- 
form must  appear  in  the  charter  by  express 
terms  or  from  necessary  iniplication,  and 
will  not  be  presumed  from  mere  inference. 
Hines  v.  Wilmington  &•  W,  R.  Co.,  95  N. 
Car.  434. 


l»ll-t  IW 


CHARTERS,  20,21. 


681 


If 


Private  corporations,  although  establ  ished 
for  public  uses,  arc  still  entitled  to  the  rights 
bestowed  by  their  charters,  unless  incon- 
sistent with  that  sovereign  power  with  which 
the  state  cannot  part.  In  the  latter  case  the 
renunciation  by  the  legislature  would  be  of 
no  avail,  and  would  not  bind  its  successors. 
But  tile  legislature  may  part  with  its  right 
of  taxation  and  a  fortiori  with  its  right  to 
regulate  rates  upon  a  railroad.  Sloan  v. 
Pacific  K.  Co.,  6 1  Mo.  24. 

A  contract  with  the  commonwealth  aris- 
ing out  of  the  passage  and  acceptance  of  a 
charter  must,  by  virtue  of  the  act,  invest 
the  corporation  with  an  absolute  right  of 
property,  or  confer  an  authority  which, 
when  exercised,  vests  the  corporation  with 
such  interests  as  are  of  appreciable  value. 
Chatf.^roi  R.  Co.  v.  K inner,  14  Am.  (3-»  Eng. 
R.  'Jas.  30,  81  Aj.  221. 

20.  What  charter  provisions  are 
not  inviolable. — A  provision  in  the  char- 
ter of  a  railroad  company  that  the  directors 
of  the  corporation  should  have  power  to 
make  needful  rules,  regulations,  and  by-laws 
touching  "  the  rates  of  toll  and  the  manner 
of  collecting  the  same,"  does  not  constitute 
such  a  contract  on  tht  part  of  the  state  as 
precludes  it  from  regulating,  at  any  time  in 
the  future,  the  rates  of  toll  to  be  collected 
by  the  company.  Chicago,  M.  &*  St.  P.  R. 
Co,  V.  Minnesu...,  42  Am.  &>  Eng.  R.  Cas. 
285,  134  U.  S.  418,  10  Sup.  Ct.  Rep.  702.— 
Distinguished  in  St.  Louis  &  S.  F.  R. 
Co.  V.  Ryan,  56  Ark.  245.  EXPLAINED  IN 
Wellman  v.  Chicago  &  G.  T.  R.  Co.,  83 
Mich.  592.  Followed  in  Minneapolis 
Eastern  R.  Co.  v.  Minnesota,  42  Am.  & 
Eng.  R.  Cas.  316,  134  U.  S.  467,  10  Sup.  Ct. 
Rep.  702  ;  Interstate  Commerce  Com.  v. 
Baltimore  &  O.  R.  Co.,  43  Fed.  Rep.  37 ; 
Uichmond  &  D.  R.  Co.  v.  Trammel,  53  Fed. 
Re  >.  196;  Clyde  v.  Richmond  &  D.  R.  Co., 
57  Fed.  Rep.  436. — State  v.  Southern  Pac.  R. 
Co.,  $^  Aw.  &•  Eng.  R.  Cas.  539,23  Orci^r, 
424,  31  Pac.  Rep  960.— Following  Wells 
V.  Oregon  R.  &  N.  Co.,  8  Sawy.  (U.  S.)  600, 
15  Fed.  Rep.  561  ;  Ex  parte  Kochler,  11 
Sawy.  37,  23  Fed.  Rep.  529. 

A  provision  in  a  railroad  charter  that 
passenger  fares  shall  not  exceed  five  cents 
per  mile  is  not  a  contract  on  the  part  of 
the  state  that  fares  shall  never  be  reduced 
below  that  amount,  Dow  v.  Beidleman,  49 
Ark.  325,  5  S.  W.  Rep.  297. 

Quare,  whether  the  provision  in  the 
charter  of  a  railroad,   fixing  a   maximum 


rate  for  freights  and  fares,  must  be  treated 
as  such  a  contract  with  it  on  the  part  of  the 
state  as  to  prevent  the  legislature  from 
passing  a  law  regulating  such  freights  and 
fares.  Nines  v.  IVi/mington  &•  IV.  R.  Co., 
95  N.  Car.  434. 

The  provision  in  a  charter  providing  for 
the  payment  of  a  specified  tax  and  exempt- 
ing the  company  from  taxation  under  the 
general  laws  of  the  state  does  not  consti- 
tute an  irrepealable  contract.  State  v. 
Clark,  S3  A'./.  L.  332,  21  At  I.  Rep.  302. 

Provisions  in  the  charter  of  a  railroad 
company  regulating  the  manner  of  taking 
land  for  the  use  of  the  road  are  not  in  the 
nature  of  a  contract,  but  may  be  altered  by 
subsequent  legislation.  Mississippi  R.  Co. 
v.  McDonald,  12  Heisk.  {Tenn.)  54, 

An  act  incorporating  a  railroad  provided 
that  the  company  should  have  power  to 
construct  its  road  from  a  designated  point 
on  the  Delaware  river  to  certain  streets  in 
the  city  of  Philadelphia,  "  in  such  direction 
as  they  shall  deem  best  to  connect  with  the 
termination  of  the  city  railroad."  Held, 
that  this  was  but  a  privilege  or  license 
granted  as  to  thi*  connection  with  the  city 
road,  and  did  not  prevent  the  city  from  re- 
moving a  portion  of  the  track  of  its  road 
so  as  to  prevent  a  connection.  Southivark 
R.  Co.  v.  Philadelphia,  47  Pa.  St.  314.— 
Followed  in  Branson  v.  Philadelphia,  47 
Pa.  St.  329 ;  Philadelphia  v.  Philadelphia 
&  R.  R.  Co.,  58  Pa.  St.  253. 

21.  Protection  of  contract  be- 
tween corporation  and  its  members. 
— After  shareholders  in  a  joint  stock  com- 
pany have  entered  into  a  contract  among 
themselves,  under  legislative  sanction,  and 
expended  their  money  in  the  execution  of 
the  plan  mutually  agreed  upon,  the  scheme 
cannot  be  radically  changed  by  the  majority 
by  virtue  of  legislative  enactment,  and  a 
dissentient  stockholder  compelled  to  engage 
in  a  new  and  totally  difTerent  undertaking, 
without  impairing  his  contract  with  his  as- 
sociates and  with  the  state.  Black  v.  Dela- 
ware &•  R.  Canal  Co.,  24  A'^,  /.  Eq.  455. — 
Approving  Zabi  iskie  v.  Hackensack  &  N. 
Y.  R.  Co.,  18  N.  J.  Eq.  183;  Lauman  v. 
Lebanon  Valley  R.  Co.,  30  Pa.  St.  46. 

The  contract  subsisting  between  the  mem- 
bers of  a  corporate  body  and  the  corpora- 
tion is  equally  within  the  protection  of  the 
constitution  ;  and  the  legislature  has  no 
right  or  power  to  confer  the  autliority  upon 
the  stockholders  of  a  corporation  owning 
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more  than  lialf  the  stock  of  the  company 
lo  accept  of  amendments  to  the  charter 
under  wliich  they  act.  //M,  in  this  case, 
that  the  act  of  the  legislature  in  question 
did  not  invest  the  stockholders  represent- 
ing a  majority  of  the  stock  subscribed  with 
authority  to  accept  the  amendment  pro- 
posed to  the  charter.  Netc/  Orleans,  J.  St* 
G.  N.  R.  Co.  V.  Harris,  27  Miss.  517. 

22.  What  leKisIatioii  impairs  the 
obligation  of  tlie  contract.— An 
abridgment  of  the  right  of  choice  in  selectmg 
the  route  impairs  the  obligation  of  the  con- 
tract with  a  company.  Chesapeake  &*  O. 
Canal  Co.  v.  Baltimore  &*  O.  R.  Co.,  4  Gill 
(S^•/.  {Md.)  I. 

A  statute  which  only  requires  uniformity 
in  the  charges  to  be  made  for  transporta- 
tion does  not  provide  a  maximum  for  such 
charges,  and  therefore  does  not  profess  to 
inferfere  with  the  power  conferred  by  the 
charter  on  a  railroad  corporation  to  fix  the 
freights  it  will  charge,  inside  of  a  certain 
maximum  charge  allowed  by  the  charter. 
Nines  v.  Wilmi/igton  <S-  W.  R.  Co.,  95  N. 
Car.  434- 

A  railroad  company — purchaser  of  another 
railroad — having  received  a  charter  from 
the  state  through  which  the  latter  ran,  con- 
ditionally upon  its  payment  to  the  state  of 
the  debts  of  the  purchased  road,  became 
thus  a  party  to  a  contract  to  which  the  state 
was  the  other  party;  and  any  law  of  the  state 
subsequently  made  restraining  the  company 
in  its  rights  under  the  charter  is  "a  law  im- 
pairing the  obligation  of  contracts,"  and 
therefore  void.  Illinois  C.  R.  Co.  v.  Stone, 
18  Am.  &*  Eng.  R.  Cas.  416,  20  Fed.  Rep. 
468. 

23.  Change  in  remedy  not  an  im- 
pnirnicnt  of  tlie  contract. — A  subse- 
quent statute,  providing  that  process  shall 
be  served  upon  railroad  companies  differ- 
ently from  that  provided  in  an  original 
charter,  is  not  unconstitutional  as  impairing 
the  obligation  of  contracts,  though  the 
original  charter  provides  that  process 
"  shall  "  be  served  in  a  specified  manner.  In 
such  cases,  as  against  the  government,  the 
word  "  shall "  sliould  be  construed  as 
"  may."  Cairo  &*  F.  R.  Co.  v.  Hccht,  95  U. 
S.  168.— Reviewed  in  State  (United  R.  & 
C.  Co.,  pros.)  V.  Weldon,  23  Am.  &  Eng.  R. 
Cas.  134,47  N.  J.  L.  59. 

The  rule  that  the  legislature  does  not  im- 
pair the  obligation  of  a  contract  by  limiting 
or  altering  the  modes  of  proceeding  for  en- 


forcing it,  provided  the  remedy  be  not  with- 
held or  embarrassed  with  conditions  or 
restrictions  which  impair  the  value  of  the 
right,  applies  as  well  to  irrepealable  charters 
as  to  contracts  between  individuals.  State 
{United  R.  &*  C.  Co.,  pros.)  v.  IVeldon,  23 
Am.  6^  En^i^r^  R.  Cas.  134,  47  A'./.  L.  59. 

A  clause  in  the  charter  of  a  railroad  cor- 
poration which  confers  upon  its  officers  the 
power  to  fix  its  charges  for  the  transporta- 
tion of  freight  is  not  infringed  by  a  statute 
which  imposes  a  penalty  for  a  failure  for 
five  days  to  forward  freight  delivered  for 
shipment,  and  which  does  not,  in  terms  or 
by  implication,  attempt  to  regulate  the 
amount  to  be  charged  for  such  transporta- 
tion. McGowan  v.  Wilmington  &*  IV.  R, 
Co.,  27  Am.  6-  Eng.  R.  Cas.  64,  95  N.  Car. 
417. 

24.  One  legislature  cannot  limit 
the  power  of  its  successors. — Under 
the  New  York  Constitution,  art.  8,  §  i,  re- 
taining the  right  to  alter  or  repeal  charters, 
the  legislature  has  no  power  to  make  with 
any  corporation  a  contract,  either  in  its 
charter  or  in  the  act  incorporating  it,  or  by 
any  other  form  of  legislation,  which  can 
prevent  a  subsequent  legislature  from  alter- 
ing, modifying,  or  wholly  abrogating  its 
charter.  A'ew  York  Cable  R.  Co.  v.  Cham- 
bers St.  &*  G.  S.  F.  R.  Co.,  40  Hun  {JV.  V.) 
29. 

A  state  statute  providing  that  thereafter 
all  charters  granted  should  be  subject  to 
amendment  or  repeal  does  not  prevent  a 
subsequent  legislature  from  granting  a  char- 
ter which  is  not  subject  to  amendment  or 
repeal.    New  Jersey  v.  Yard,  95  U.  S.  104. 

25.  Police  power  paramount  to 
contracts  in  charters.  —  A  charter 
granted  to  a  railroad  corporation  by  the 
territorial  legislature  does  not  confer  nor 
secure  rights  beyond  the  reach  of  the  polire 
power  of  the  state.  Tlie  chartered  rights  of 
a  corporation  are  not  more  sacred  than  the 
individual's  rights  of  person  and  property, 
and  all  must  give  way  to  any  legitimate 
exercise  of  the  police  power  of  the  state 
Kansas  Pac.  R.  Co.  v.  Mower,  16  Kan.  573, 
9  Am.  Ry.  Rep.  400. — QUOTING  Nelson  v. 
Vermont  &  C.  R.  Co.,  26  Vt.  717  ;  Thorpe  w. 
Rutland  &  B.  R.  Co.,  27  Vt  140;  Lyman  v. 
Boston  &  W.  R.  Corp.,  4  Cush.  (Mass.)  288 ; 
Pratt  V.  Atlantic  &  St.  L.  R.  Co.,  42  Me.  f-o; 
Norris  v.  Androscoggin  R.  Co.,  39  Me.  2/3; 
Bulkley  v.  New  York  &  N.  H.  R.  Co.,  27 
Conn.  479, 
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2,  Alteration,  Amendment,  and  Repeal. 

a.  Generally. 

26.  The  power  (o  aiiieiHl,  niter,  or 
repeal.* — The  grant  of  an  act  of  incorpora- 
tion by  the  state  is  professedly  for  the  public 
good  generally,  and  there  is  an  inherent 
right  in  «.he  legislature  to  amend,  alter,  and 
change  it  with  the  assent  of  the  corporation, 
and  those  who  become  corporators  in  it  do 
so  with  that  contingency,  and  their  engage- 
ments are  therefore  subject  to  it.  Delaware 
R.  Co.  V.  Tharp,  i  Houst.  {Del.)  149. 

The  charter  of  a  private  corporation  may 
vest  rights  in  the  corporators  and  stock- 
holders which  no  subsequent  legislation  can 
impair  or  diminish,  but  may  be  amended  in 
so  far  as  is  necessary  to  carry  into  effect  or 
accomplish  the  purposes  for  which  it  was 
obtained.  Covington  v.  Covington  &•  C. 
Briilge  Co.,  10  Bush  (Ky.)  69. 

In  ordinary  cases  a  state  may  at  pleasure 
repeal  or  modify  any  act  of  incorporation 
granted  by  it  before  it  is  accepted  and  before 
rights  have  been  acquired  under  it.  Until 
accepted  it  is  not  a  grant,  and  the  public 
faith  is  not  pledged  not  to  impair  it ;  but  it 
is  otherwise  after  it  has  been  accepted. 
Chesapeake  &>  O.  Canal  Co.  v.  Baltimore  <&* 
O.  R.  Co.,  4  Gill  &•/.  (Afd.)  i.  Cincinnati, 
H.  &^  I.  R.  Co.  v.  Clifford,  33  Am.  &^  Eng. 
R.  Cas.  81,  w>,Ind.  460, 15  N.  E.  Rep.  524, 13 
West.  Rep.  384. 

The  South  Carolina  constitutional  con- 
vention of  1868  had  no  power  to  pass  an 
ordinance  repealing  acts  of  the  state  legis- 
lature, passed  during  the  existence  of  the 
confederacy,  under  which  private  rights 
have  become  vested.  Gibbcs  v.  Greenville 
&>  C  R.  Co.,  4  Am.  iS«»  Eng.  R.  Cas.  459,  13 
So.  Car.  228. 

The  right  of  the  legislature  to  amend  the 
charter  of  a  corporation  cannot  be  con- 
strued as  placing  them  beyond  the  pale  of 
those  constitutional  provisions  which  guard 
the  rights  and  property  of  natural  persons 
against  the  encroaciiment  of  legislative 
power.  Gulf,  C.  &•  S.  F.  R.  Co.  v.  Ro^u- 
land,  35  Am.  &*  Eng.  R.  Cas.  286,  70  Tex. 
298,  7  a.  IV.  Rep.  718.— Quoting  Common- 
wealth 7>.  Essex  County,  7  Gray  253. 

27.  What  aiiieii(lmeiit.s  are  within 
the  power.f— The  power  to  alter  or  niod- 

*  Alteration  or  repeal  of  corporate  grants,  see 
note,  14  Am.  &  Eng.  R.  Cas.  33, 

(■  Limitations  of  the  legislative  power  to  re- 
peal charters  ;  rights  of  third  persons,  see  note, 
23  Am.  &  Eno,  R.  Cas.  757. 


ify  a  charter  is  restrained  to  the  powers  and 
franchises  granted  by  the  charter.  It  does 
not  authorize  the  legislature  to  change  the 
object  of  the  incorporation,  or  to  substitute 
another  for  it.  An  alteration  or  modifica- 
tion is  necessarily  of  the  grant  or  thing  to 
be  altered  or  modified,  and  cannot  be  done 
by  substituting  a  different  thing ;  that  would 
be  a  change. — Zabriskie  v.  Hackensack  &*  A'. 
Y.  R.  Co.,\^  iX.J.  Eq.  178.— Not  follow- 
ING  North  R.  Co.  v.  Miller,  10  Barb.  (N.  Y.) 
260 ;  White  v.  Syracuse  &  U.  R.  Co.,  14  Barb. 
(N.  Y.)  560;  Sciienectady  &  S.  Plankroad 
Co,  V.  Thatcher,  11  N.  Y.  102;  Buffalo  & 
N.  Y.  C.  R.  Co.  V.  Dudley,  14  N.  Y.  336 ; 
Durfee  v.  Old  Colony  &  F.  R.  R.  Co.,  5 
Allen  (Mass.)  230.  Reviewing  Oldtown  & 
L.  R.  Co.  V.  Veasie,  39  Me.  571. 

A  legislature  cannot  impose  new  burdens 
upon  existing  corporal  ions  which  areclearly 
and  exclusively  of  private  interest  and  con- 
cern, and  which  have  nothing  to  do  with 
the  general  security,  quiet,  and  good  order; 
but  it  may  by  general  laws  require  them  to 
conform  to  such  regulations  of  a  police 
character  as  may  be  deemed  for  the  se- 
curity of  the  rights  of  citizens  generally, 
and  most  conducive  to  quiet  and  good  or- 
der, and  the  security  of  property.  So  a 
railroad  company  required  jy  its  charter  to 
fence  its  track  may,  by  a  subsequent  act,  be 
required  to  maintain  cattle-guards.  Nelson 
v.  Vermont  d-  C.  R.  Co.,  26  Vt.  717.— Fol- 
lowed IN  Thorpe  v.  Rutland  &  B.  R.  Co., 
27  Vt.  140.  Quoted  in  Kansas  Pac.  R.  Co. 
V.  Mower,  16  Kan.  573. 

The  modification  of  a  railroad  charter,  in 
enlarging  the  time  for  commencing  and 
completing  the  work,  is  one  of  those  in- 
cidents to  all  charters  which  come  within 
the  constitutional  power  of  the  state  to  ex- 
ercise, and  with  due  notice  of  which  all  its 
citizens  must  be  presumed  to  contract. 
Taggart  v.  IVestern  Md.  R.  Co.,  24  Md.  563. 

A  railroad  had  a  special  exemption  from 
the  provisions  of  a  general  statute  requiring 
all  railroads  to  ring  a  bell  or  blow  a  whistle 
at  certain  designated  places.  Held,  that 
this  special  exemption  act  might  be  repealed 
by  another  act.  Galena  6s^  C.  U.  R.  Co.  v. 
Appleby,  28  ///.  283. 

28.  Xo  implied  exemption  fVoni 
future  legislation.— Grants  to  corpora- 
tions of  immunity  from  legitimate  govern- 
mental control  are  never  to  be  presumed,  and 
unless  an  exemption  is  clearly  established 
the  legislature  is  free  to  act  on  all  subjects 
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within  its  general  jurisdiction  as  the  public 
interests  may  seem  to  require.  Riiggks  v. 
Illinois,  1 08  U.  S.  526,  2  Sup.  U.  Rep. 
832. 

Where  a  railroad  charter  contains  no  pro- 
vision exempting  the  company  from  future 
liability  growing  out  of  a  change  of  laws, 
the  charter  is  taken  subject  to  future  changes 
in  the  constitution  and  general  laws  of  the 
state.  Such  exemption  never  arises  by  im- 
plication. Pennsylvania  A'.  Co.  v.  Miller, 
132  U.  S.  75,  10  Sup.  a.  Rep.  34. 

In  order  to  exempt  a  railroad  corporation 
from  legislative  control,  the  exeniption  must 
appear  by  such  clear  and  unmistakable  lan- 
guage that  it  connot  reasonably  be  con- 
strued consistently  with  the  reservation  of 
the  power  with  the  state.  Georgia  R.  &'B. 
Co.v.  Smith,  35  Am.  &•  Eng.  R.  Cas.  511,  128 
U.  S.  174,  9  Sup.  a.  Rep.  47. 

20.  Aniendiueiit  by  special  acts.— 
The  constitution  of  the  state  does  not 
require  that  amendments  to  the  charters 
of  corporations  created  under  the  general 
corporation  laws  of  the  state  should  be 
made  by  general  laws  operating  alike  on  all 
corporations.  The  legislature  has  the  un- 
questioned power  to  amend  such  charters 
by  special  act.  Hodges  v.  Baltimore  U.  Pass. 
R.  Co.,  10  Am.  (S-  Et^.  R.  Cas.  270,  58  Md. 
603.  Ames  V.  Lake  Superior  iS^  M.  R.  Co., 
21  Minn.  241.  St.  Joseph  <S-  /.  R.  Co.  v. 
Shambaugh,  106  Mo.  557,  17  S.  W.Rep.  581. 
— Following  State  v.  Cape  Girardeau  & 
S.  L.  R.  Co.,  48  Mo.  468. 

A  statute  amending  a  railroad  charter  is 
as  much  a  part  of  it  as  if  incorporated  in 
the  original  grant.  Louisville  &»  P.  R.  Co. 
V.  Louisville  C.  R.  Co.,  2  Duv.  (A'c)  175. 

30.  General  statute,  when  operates 
as  an  amendment.— Where  an  act  cre- 
ated a  railroad  commission  and  provided 
that  the  expenses  thereof  should  be  borne 
by  the  several  railroads  of  the  state  accord- 
ing to  their  gross  incomes,  this  statute 
became  a  part  of  the  charter  of  every  rail- 
road company  thereafter  incorporated,  and 
assessments  for  this  purpose  annually  in- 
cluded in  the  several  tax  acts  were  not  suc- 
cessive amendments  of  these  charters,  but 
merely  a  provision  to  carry  into  execution  a 
law  already  enacted.  Columbia  6^  G.  R.  Co. 
V.  Gibbes,  24  So.  Car.  60. 

The  Connecticut  act  of  1889  relating  to 
grade  crossings  (Session  Laws  of  1889,  ch. 
220)  provides  in  effect  that  the  directors  of 
every  company  which  operates  a  railroad 


in  this  state  shall  apply  for  the  removal  of 
at  least  one  grade-crossing  each  year  for 
every  sixty  miles  of  road  ;  *  *  *  and  if  the 
directors  of  any  company  fail  to  do  so  the 
commissioners  shall  order  such  crossing  or 
crossings  removed,  etc.  Held,  that  the 
statute  operates  as  an  amendment  of  the 
charter  of  each  corporation  affected  by  it. 
New  York  &•  N.  E.  R.  Co.'s  Appeal,  62 
Conn.  527,  26  Atl.  Rep.  122. 

31.  Laws  protecting  life  and  proi»- 
erty. — A  railroad  company  takes  its  char- 
ter upon  the  implied  condition  that  its 
franchises  shall  be  exercised  subject  to  the 
power  of  the  state  to  impose  such  reason- 
able regulations  upon  it  as  the  comfort, 
safety,  or  welfare  of  society  may  require. 
Chicago  6-»  A.  R.  Co  v.  People,  13  Am.  &<• 
Eng.  R.  Cas.  42,  105  ///.  657. 

Railroad  corporations  hold  their  property 
and  exercise  their  functions  for  the  public 
benefit,  and  they  are  therefore  subject  to 
legislative  control.  The  legislature  which 
has  created  them  may  regulate  the  mode 
in  which  they  shall  transact  their  business, 
the  price  which  they  shall  change  for  the 
transportation  of  freight  and  passengers, 
the  speed  at  which  they  may  run  their 
trains,  and  the  way  in  which  they  may  cross 
or  run  upon  highways  and  turnpikes  used 
for  public  travel.  It  may  make  all  such 
regulations  as  are  appropriate  to  protect 
the  lives  of  persons  carried  upon  railroads  or 
passing  upon  highways  crossed  by  railroads. 
All  this  is  within  the  domain  of  legislative 
power,  although  the  power  to  alter  and 
amend  the  charters  of  such  corporations 
has  not  been  reserved.  People  e.v  rel.  v. 
Boston  &•  A.  R.  Co.,  70  N.  V.  569.— Ap- 
proved IN  Kaminitsky  v.  Northeastern 
R.  Co.,  25  So.  Car.  53.  Quoted  in  State 
V.  East  Orange,  41  N.  J.  L.  127;  People  7'. 
O'Brien,  36  Am.  &  Eng.  R.  Cas.  78,  in  N. 
Y.  I,  18  N.  E.  Rep.  692,  19  N.  Y.  S.  R. 
173.  Reviewed  in  Montclair  v.  New  York 
&  G.  L.  R.  Co.,  45  N.  ].  Eq.  436;  People  7>. 
New  York  C.  &  H.  R.  R.  Co.,  9  Am.  &  Eng. 
R.  Cas.  I.  28  Hun  (N.  Y.)  543,  3  Civ.  Pro. 
11,2  McCar.  345. 

The  regulations  contained  in  the  New 
York  general  railroad  act  of  March,  1848, 
being  designed  for  the  public  safety  as  well 
as  for  the  protection  of  property,  are  not 
inconsistent  with  then  existing  charters, 
and  are  such  as  the  legislature  had  a  right 
to  make.  IValdron  v.  Rensselaer  <&^  5.  R. 
Co.,  8  Barb.  {N.  Y.)  390. 
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32.  Laws  conferring  new  rights  or 
franchises. — The'  acts  of  creating  a  cor- 
poration by  conferring  upon  an  association 
of  individuals  certain  strictly  corporate 
powers,  embracing  only  powers  and  privi- 
leges not  possessed  by  individuijls  and 
partnersliips,  and  then  granting  to  it  otlier 
privileges,  enlarging  or  restricting  its  right 
to  the  enjoyment  of  other  franchises  that 
may  be  possessed  in  common  with  natural 
persons,  and  regulating  its  external  rela- 
tions, are  distinc'c  and  independent;  and 
there  is  nothing  in  the  constitution  of  Cali- 
fornia prohibiting  the  latter  power  to  the 
legislature.  Southern  Pac.  R.  Co.  v.  Orion, 
33  Fed.  Rep.  457. 

A  grant  of  an  acuitional  franchise  to  a 
corporation  not  affecting  or  impairing  those 
before  granted  does  not  alter  or  modify  the 
charter  if  it  does  not  compel  the  corpora- 
lion  to  exercise  such  franchise.  Such  grant 
can  be  made  wliether  the  right  to  alter  and 
modify  be  reserved  or  not.  But  in  neither 
case  can  the  corporation  be  compelled  to 
accept  them,  nor  can  part  of  the  corporators 
accept  them,  without  the  consent  of  all. 
Zabriskie  v.  Hackensack  &*  N.  Y.  R.  Co.,  18 
yV.  /.  Eg.  178.— Disapproving  Banet  v. 
Alton  &  S.  R.  Co.,  13  111.  504;  Pacific  R. 
Co.  V.  Renshaw,  18  Mo.  210;  Pacific  R.  Co. 
V.  Hughes,  22  Mo.  291. 

A  supplement  to  a  charter  which  merely 
confers  upon  the  corporation  a  new  right  or 
enlarges  an  old  one,  without  imposing  any 
new  or  additional  burden  upon  it,  is  a  mere 
license  or  promise  by  the  state,  and  may  be 
revoked  at  pleasure.  It  is  without  consid- 
eration to  support  it,  and  is  not  binding  on 
a  subsequent  legislature.  Phihidelpliia  &* 
G.  F.  Pass.  R.  Co.'s  Appeal,  20  Am.  St*  Eng, 
R.  Cas.  I,  102  Pa.  St.  123. 

33.  Laws  providing  new  remedies. 
— Where  a  charter  is  granted  with  a  pro- 
vision that  "  no  other  or  further  duties,  lia- 
bilities, and  obligations  than  those  contained 
in  the  charter"  shall  be  imposed,  it  is  still 
competent  for  the  state  to  provide  the 
mode,  the  time  when,  and  the  courts  in 
which  such  duties,  liabilities,  and  obliga- 
tions shall  be  enforced.  Goiven  v.  Penobscot 
R.  Co.,  44  Me.  140. 

The  provision  of  a  charter  of  incorpora- 
tion, regulating  the  manner  of  serving  pro- 
cess on  the  corporation,  relates  only  to  the 
remedy,  and  a  subsequent  general  enact- 
ment, prescribing  the  manner  of  serving 
process  in  such  cases,  operates  as  a  repeal 
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of  the  charter  provision. 
Co.  V.  Hccht,  29  Ark.  66 1 . 

A  charter  gave  landowners  a  right  of 
action  against  the  railroad  for  a  failure  to 
construct  necessary  causeways  at  crossings. 
A  supplement  to  the  charter  authorized  the 
company  to  change  the  location  of  the  road 
and  provided  for  the  assessment  of  damages 
occasioned  thereby  by  a  jury  of  inquest. 
Held,  that  the  right  of  action  under  the 
original  charier  was  taken  away,  and  the 
remedy  for  an  obstruction  caused  by  an 
embankment  on  the  original  location  must 
be  under  the  amended  clianer.  Knorr  v. 
Philadelphia,  G.&^N.  R.  Co.,  5  Whart.  (Pa.) 
256. 

34.  Notice  of  intention  to  alter.— 
A  provision  of  the  Florida  constitution  of 
1839,  art.  13,  §  2,  providing  that  no  law  shall 
be  passed  altering  a  charter  unless  notice 
has  been  published  for  three  months  prior 
to  the  session  of  the  legislature,  does  not 
apply  to  railroads  assisted  by  the  state 
under  another  provision  of  the  constituti(jn 
making  it  the  duty  of  the  legislature  to  en- 
courage a  system  of  internal  improvements, 
and  "to  ascertain  proper  objects  of  im- 
provement." Palmes  v.  Louisville  &>  yV.  A'. 
Co.,  19  Fla.  231. 

35.  Acceptance  of  ainendinents, 
generally. — Probably  the  most  satisfac- 
tory way  of  accepting  an  amendment  to  a 
charter  is  by  a  majority  vote  in  a  meeting 
of  the  stockholders,  but  it  may  be  done  by 
the  directors,  or  by  user.  Illinois  River  R. 
Co.  V.  Zimmer,  20  ///.  654. — DISAPPROVING 
Commonwealth  ex  rel.  v.  Cullen,  13  Pa.  St. 

133- 

Where  an  act  amending  a  charter  is  ac- 
cepted by  the  directors,  the  stockholders 
will  be  liable,  unless  otherwise  stated  ;  and 
in  determining  upon  whether  the  amend- 
ment should  be  accepted,  the  only  question 
is  whether  the  value  of  stock  as  an  invest- 
ment will  be  benefited  thereby.  Illinois  River 
R.  Co.  v.  Zimmer,  20  ///.  654. — DISTIN- 
GUISHED IN  Sup'rs  of  Fulton  County  v. 
Mississippi  &  W.  R.  Co.,  21  111.  338.  Fol- 
lowed IN  Rice  V.  Reck  Island  &  A.  R.  Co., 
21  111.  93;  Terre  Haute  &  A.  R.  Co.  v. 
Earp,  21  111.  290. 

The  acceptance  of  an  amendment  to  its 
charter  is  a  power  incident  to  a  corporation, 
and  its  exercise  belongs  to  the  board  of 
directors,  if  there  be  no  other  active  govern- 
ing body  in  whom  it  is  vested.  The  accept- 
ance may  be  either  by  express  act  or  implied 
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from  other  acts  or  circumstances.  The 
subsequent  use  of  the  privilege,  or  exercise 
of  the  power  conferred  by  the  amendment, 
may  well  be  deemed  an  assent  to  the  grant ; 
and  that  whether  contained  in  a  special 
law,  applicable  to  the  particular  corporation 
alone,  or  in  a  general  law,  applicable  to  it 
and  others ;  unless  some  special  mode  of 
acceptance  is  required  by  the  terms  of  the 
grant.  Dayton  6^  C.  A\  Co.  v.  Hatch,  i 
Disney  lOhio)  84.— QUOTING  Ffooks  v,  Lon- 
don &  G.  W.  R.  Co..  19  Eng.  L.  &  Eq.  11. 

A  charter  being  a  contract,  where  the 
original  charter  of  a  railroad  provided  that 
no  amendment  should  be  made  except  on 
the  unanimous  petition  of  the  president 
and  directors,  and  any  amendment  so 
reconmiended  to  be  unanimously  accepted 
by  the  president  and  directors,  an  amend- 
ment accepted  and  adopted  by  the  presi- 
dent and  directors  unanimously  will  be 
valid  as  a  substantial  compliance  with  the 
condition,  although  not  recommended  by 
the  unanimous  petition  of  the  president  and 
directors,  that  provision  being  merely  direc- 
tory. Deader ick  v.  Wilson,  8  Baxt.  {Tenn.) 
108. 

A  statute  requiring  a  railroad  company  to 
reopen  a  station  and  stop  its  trains  there  is 
but  a  regulation  of  the  operation  of  the 
road,  and  not  an  amendment  of  its  charter, 
and  therefore  does  not  require  it  to  be  ac- 
cepted by  the  corporation  before  it  is  bind- 
ing. State  v.  New  Haven  &^  N.  Co.,  43 
Conn.  351. 

A  railroad  company,  by  acting  under  §  3 
of  the  general  railroad  act  of  1853,  accepted 
the  same  as  an  amendment  to  their  charter. 
Smcad  v.  Indianapolis,  P.  6^  C.  K.  Co.,  1 1 
Ind.  104. 

Wiiere  a  railroad  corporation  by  its  con- 
tact accepts  the  benefits  of  an  act  amend- 
iii'j;  its  cliarter  it  must  take  it  as  a  whole, 
"'ii-h  its  burdens  also.  Kenton  County  Court 
.  Bank  L.  Turnpike  Co.,  10  Bush  (Ky.)  529. 

Railroad  companies  incorporated  prior  to 
the  adoption  of  the  Ohio  constitution  of 
1 85 1,  and  which  avail  themselves  of  the 
twenty-fourth  section  of  the  general  cor- 
poration act  of  1852  (S.  &  C.  Stat.  281), 
either  by  taking  leases  of  the  roads  of  other 
companies,  or  by  leasing  their  own  roads  to 
other  companies,  are  to  be  regarded  as 
thereby  accepting  a  "  provision  "  of  said  act 
within  the  meaning  of  its  seventy-first  sec- 
tion, and  relinquishing  all  rights  under  their 
charters  inconsistent  with   its    provisions. 


one  of  which  is  the  right  to  demand  and 
take  specified  rates  of  fare,  free  from  legis- 
lative control  or  alteration,  and  they,  there- 
fore, become  subject  to  legislative  control,  in 
that  regard,  equally  with  companies  formed 
under  said  act  of  1852.  Cincinnati,  H.  &• 
D.  A'.  Co.  V.  Co'e,  29  Ohio  St.  1 26. 

The  general  Ohio  railroad  act  of  1852 
provides  that  existing  roads  wishing  to  sig- 
nify their  acceptance  of  certain  benefits 
contained  therein,  and  certain  liabilities  im- 
posed, must  file  a  certain  certificate  with 
the  secretary  of  state.  Held,  that  a  com- 
pany cannot  profit  by  its  failure  to  file  the 
certificate  if  it  has  in  fact  accepted  the 
provisions  of  the  act.  Cincinnati,  H.  <&*  D. 
Ji.  Co.  V.  Cole,  29  Ohio  St.  126. 

;j«.  Acct'ptaiit'c  or  nssoiit  ot  stock- 
liohlcrs. — Under  the  provisions  of  the 
national  constitution,  prohibiting  the  states 
from  making  any  law  impairing  the  obliga- 
tion of  contracts,  no  fundamental  change, 
even  though  authorized  by  subsequent  leg- 
islation, can  be  made  in  the  charter  of  a 
private  pecuniary  corporation  without  the 
consent  of  all  the  stockholders,  unless  the 
legislature  has  provided  otherwise  in  the 
charter.  Mowrcy  v.  Indianapolis  oJ«  C.  K. 
Co.,  4  Biss.{U.  S.)  78.— Approving  Stevens 
V.  Rutland  &  B.  R.  Co.,  29  Vt.  545.  Criti- 
CI.SING  Lauman  v.  Lebanon  Valley  R.  Co., 
30  Pa.  St.  42 ;  State  v.  Bailey,  16  Ind.  46. 

Although  alterations  may  be  made  in  the 
charter  of  an  incorporated  company  by  the 
procurement  of  the  company,  in  further- 
ance of  the  designs  and  objects  of  the 
company,  yet  in  all  such  cases  due  regard 
must  always  be  had  to  the  inviolability  of 
private  contracts.  The  original  contract  of 
the  parties  cannot  be  materially  or  essen- 
tially altered  by  an  amended  charter  so  as 
to  bind  the  subscribers  thereto  without 
their  assent.  Winter  v.  Muscoj^ee  R.  Co.,  1 1 
Ga.  438. 

Whether  an  amenc'ment  to  a  charter  be 
material  or  not  is  a  question  of  law  for  the 
court,  and  should  not  be  left  to  iht  jury ; 
but  when  its  evident  purpose  is  to  legalize 
previous  illegal  proceedings,  and  its  effect 
is  to  reduce  the  capital  stock  at  the  option 
of  the  corporation,  a  verdict  in  favor  of  the 
party  asserting  its  materiality  will  not  be 
disturbed.  Memphis  Branch  R.  Co.  v.  Sul- 
livan, 57  Ga.  240. 

The  legislature  may  alter  a  charter  with 
the  assent  of  all  the  corporators;  and  that 
assent  may  be  manifested  in  at  least  three 
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ways  :  (i)  by  asking  the  legislature  to  maice 
the  amendment ;  (2)  by  expressly  accepting 
an  amendment  enacted  witiiout  request ;  (3) 
and  by  acting  upon  and  acquiescing  in  an 
amendment  enacted  without  request.  Smcad 
V.  Indianapolis,  P.  &*  C.  /i'.  Co.,  11  fnd. 
104. 

An  act  of  the  general  assembly  altering 
the  charter,  to  be  binding  on  all  stock- 
holders, must  be  accepted  by  a  V(Jte  of  the 
majority  of  the  stock,  exclusive  of  that 
taken  by  the  state,  at  a  meeting  of  the 
stockholders  regularly  convened  for  that 
purpose,  as  provided  by  the  21st  section  of 
the  original  charter  of  the  company.  Jl/is- 
sissippi,  O.  (S^  R.  R.  R.  Co.  v.  Gastcr,  24 
Ark.  96. 

In  the  absence  of  fraud,  or  an  amendment 
such  as  to  change  the  original  purposes 
of  a  railroad  corporation,  a  majority  of  the 
stockholders  should  govern  in  the  adoption 
of  an  amendment,  such  as  providing  for  a 
consolidation  of  the  road  with  another. 
Spraguev.  Illinois  River  R.  Co.,  if)  III.  174. 
— Followed  in  Rice  v.  Rock  Island  &  A. 
R.  Co.,  21  111.  93. 

The  charter  being  silent  as  to  the  method 
in  which  amendments  thereto  may  be  ac- 
cepted by  the  stockholders,  it  will  not  be 
questioned  that  the  power  to  accept  of 
alterations  and  amendments  to  the  charter, 
proposed  by  the  legislature,  and  which  may 
by  the  members  be  deemed  necessary  or 
beneficial,  exists,  whether  such  power  be 
regarded  as  incident  to  their  corporate 
character  or  as  belonging  to  them  as  mem- 
bers of  the  community.  Nav  Orleans,  J. 
&*  G.  N.  R.  Co.  v.  Harris,  27  Miss.  517. 

The  acceptance  of  the  amendatory  act 
was  not  a  matter  connected  with  the  busi- 
ness, or  designed  to  promote  or  carry  into 
effect  the  objects  for  which  the  company 
was  chartered.  Consequently  the  general 
rule  in  regard  to  acts  performed  within  the 
scope  of  the  charter  powers  does  not  apply. 
New  Orleans,  J.  &*  G.  N.  R.  Co.  v.  Harris, 
27  Miss.  517. 

37.  Repeal  by  implication.— If  the 
prior  clauses  of  a  general  law  apply  in 
express  terms  to  a  special  corporation,  a 
general  repealing  clause  t-lierein  necessarily 
repeals  inconsistent  provisions  in  the  special 
charter ;  but  if  there  is  an  abswice  of  such 
express  prior  reference,  there  must  be  a 
special  repealing  clause  to  make  a  general 
law  applicable  to  such  particular  corpora- 
tion.   State  {Morris  <&*  E.  R.  Co.,  pros.)  v. 


Coin'r  of  Railroad  Taxation,  38  N.  J.  L, 
472  ;  affirming  37  N.J.  L.  228. 

A  special  charter  may  be  repealed  by  a 
general  law,  without  express  words  declara- 
tive of  the  intent  to  repeal.  Repeals  by 
implication  are  not  favored;  but  the  ques- 
tion is  one  of  legislative  intent,  and  the  in- 
tent to  abrogate  the  particular  enactment  in 
an  eailier  statute  by  a  general  enactment  in 
a  later  statute  is  sulFiciently  manifested 
where  the  provisions  of  the  two  statutes  are 
so  inconsistent  that  they  cannot  stand  to- 
gether. State  (Morris  &•  E.  R.  Co.,  pros.) 
V.  Coin'r  of  Railroad  Taxation,  37  N.  J.  L, 
228  ;  affiirmed  in  38  N.J.  L.  472. 

A  general  power  given  to  a  municipal 
corporation  will  not  be  held  to  conflict  with 
the  charier  of  a  railroad  company,  unless 
the  charter  of  the  company  is  repealed  or 
altered  in  express  terms.  State  v.  Mayor  of 
Jersey  City,  29  N.  J.  L.  170. 

38.  Ett'ec't  of  repeal.— No  repeal  of  the 
charter  of  a  corporation  can  take  away  or 
impair  the  remedy  of  a  creditor  against  it 
for  previously  incurred  liability,  or  affect  a 
pending  suit  against  it.  Blake  v.  Ports- 
mouth &•  C.  R.  Co.,  39  N.  H.  435. 

By  the  repeal  of  a  charter  of  a  railroad 
company  the  lands  taken  for  the  use  of  the 
road  do  not  revert  to  the  original  owners, 
nor  is  the  road  itself  thereby  vacated,  but  it 
remains,  as  before,  a  public  highway,  subject 
to  the  management  and  control  of  the  state. 
Erie  &>  N.  E.  R.  Co.  v.  Casey,  26  Pa.  St.  287. 

30.  Assent  to  repeal  — Estoppel. — 
If,  after  the  repeal  of  a  charter,  the  legisla- 
ture pass  an  act  restoring  the  charter  to  the 
company,  conferring  upon  it  new  privileges, 
and  imposing  new  duties  and  restrictions, 
and  continuing  its  railway  in  the  custody  of 
the  agents  of  the  state  until  the  company 
accepts  the  new  act,  which  is  formally  done, 
and  the  road  restored  to  it,  the  original 
charter  is  thereby  repealed  with  the  consent 
and  acquiesence  of  the  company,  and  it  is 
estopped  to  deny  the  validity  of  a  law  to 
which  it  has  thus  assented.  Erie  <&-»  N.  E. 
R.  Co.  V.  Casey,  26  Pa.  St.  287.— FOLLOWED 
IN  State  V.  Miller,  30  N.  J.  L.  368. 

b.  Under  Reserved  Power  to  "  Alter,  Amend, 
or  Repeal." 

40.  Necessity  of  a  reservert  power. 

— The  legislature  cannot  make  compulsory 
amendments  materially  affecting  rights 
under  a  charter,  unless  by  virtue  of  some 
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reserved  power.    Smead  v.  Indianapolis,  P. 
&•  C.  A'.  Co.,  1 1  /nd.  104. 

41.  Its  effect.— (i)  Generally. —  Under 
the  reserved  power  to  amend,  alter,  or  re- 
peal the  laws  under  which  private  corpora- 
tions are  formed,  the  state  cannot  exercise 
any  control  over  the  property  of  a  corpora- 
tion, except  such  as  may  be  exercised 
through  control  over  its  franchise,  and  over 
like  property  of  natural  persons  engaged  in 
similar  business.  It  cannot  divest  property 
or  rights  which  have  become  vested. 
San  Mateo  County  v.  Southern  Pac.  R.  Co., 
8  Am.  &^  Eng.  R.  Cas.  1,13  Fed.  Rep.  145,  7 
Sa'ay.{U.S.)S\7. 

Wliere  the  right  to  alter  or  amend  a 
charter  whenever  the  public  good  may  re- 
quire is  reserved,  the  legislature  is  the 
proper  tribunal  to  determine  when  the  right 
shall  be  exercised.  State  v.  Miller,  30  N.J. 
Z.  368;  affirmed  in  2,\  N.J.  L.  521.— Fol- 
lowing Erie  &  N.  E.  R.  Co.  v.  Casey,  26 
Pa.  St.  287. 

The  reservation  of  the  right  of  alteration 
and  repeal  in  the  charter  of  a  corporation 
has  none  of  the  characteristics  of  a  mere 
power,  which,  when  once  exercised,  is  ex- 
hausted. Its  effect  is  on  the  legislative 
grant  itself,  to  prevent  its  becoming,  what  it 
otherwise  might  become,  a  contract  with 
the  state.  An  act  containing  such  provision 
confers  a  mere  privilege,  subject  at  any 
time  to  be  withdrawn  or  modified  at  the 
will  of  the  legislature.  State  v.  Com'r  of 
Railroad  Taxation,  37  N.  J.  L.  228;  af- 
firmed in  38  A^.  J.  L.  472. 

Where  a  legislature  reserves  the  right  to 
alter,  amend,  or  withdraw  a  charter,  whether 
the  right  be  reserved  in  the  charter  itself, 
or  in  the  constitution  or  laws  of  the  state, 
the  grant  must  be  taken  and  held  subject  to 
the  right,  and  a  subsequent  law  exercising 
the  right  is  not  in  violation  of  the  guaran- 
tee of  the  federal  constitution  that  no  law 
shall  be  passed  impairing  the  obligation  of 
contracts.  West  Wisconsin  R.  Co.  v.  Sup'rs 
of  Trempealeau  County,  35  Wis.  257. 

Under  the  reserved  power  to  amend,  alter, 
or  repeal  a  corporate  charter,  the  legisla- 
ture cannot  disturb,  affect,  or  impair  vested 
rights  either  of  the  corporation  or  of  its 
shareholders.  Hill  v.  Glasgow  R.  Co.,  {Ky.) 
41  Fed.  Rep.  610. 

(2)  Alteration  or  amendment. — The  pro- 
visions in  the  charter  of  a  railroad  com- 
pany by  which  the  legislature  limits  its 
taxation  is  not  binding  upon  the  state  as 


an  irrevocable  contract,  when  both  the  act, 
the  incorporation,  and  its  supplements  ex- 
pressly provide  that  its  provisions  shall  be 
subject  to  the  will  of  the  legislature  to 
repeal,  modify,  or  amend.  State  Board  of 
Assessors  v.  Paterson  &*  R.  R.  Co.,  33  Am. 
&>  Eng.  R.  Cas.  468,  50  N.  J.  L.  446,  14  Atl. 
Rep.  610.  Little  v.  Powers,  17  Am.  &'  PJ>ig. 
R.  Cas.  405,  46  A\  J.  L.  300.  — Dlstin- 
GUISHING  New  Jersey  v.  Yard,  95  U.  S.  104. 
— State  V.  Person,  32  ^V.  /.  L.  566. 

Under  the  New  Hampshire  statutes  re- 
serving the  right  of  amendment  or  repeal, 
the  legislature  may  amend  or  repeal  a 
charter.  Ashuelot  R.  Co.  v.  Elliot,  58  A^.  H. 
451. 

(3)  Repeal.— ^o  "  irrepealable  contract " 
can  result  from  provisions  in  a  charter 
which  is  made  in  terms  subject  to  altera- 
tion, amendment,  or  repeal  by  the  power 
granting  it.  State  v.  Miller,  30  A'.  J.  L, 
368;  affirmed  in  2,\  N.J.  L.  521.— RECON- 
CILED IN  State  (Morris  &  E.  R.  Co.,  pros.)  v. 
Com'r  of  Railroad  Taxation,  38  N.  J.  L.  472. 
—  State  Board  of  Assessors  v.  Central  R.  Co., 
24  Am.  &*  Eng.  R.  Cas.  546,  48  A^.  /.  L.  146, 
4  Atl.  Rep.  578  ;  reversing  48  A^.  J.  L.  1. 

The  effect  of  the  repeal  of  an  act  of  in- 
corporation under  such  a  clause  is  that  the 
statute  no  longer  exists,  and  whatever  force 
the  law  may  give  to  transactions  entered 
into,  and  which  were  authorized  by  the 
charter  while  in  force,  the  corporation  can 
originate  no  new  transactions  dependent 
on  the  power  conferred  by  the  charter. 
Whatever  power  is  dependent  solely  on  the 
grant  of  the  charter,  and  which  could  not 
be  exercised  by  unincorporated  private  per- 
sons under  the  general  laws  of  the  state,  is 
abrogated  by  the  repeal  of  the  law  which 
granted  these  special  rights.  Greenwood  v. 
Union  Freight  R.  Co.,  9  Am.  &•  Eng.  R. 
Cas.  526,  105  U.  S.  13.— Following  Penn- 
sylvania College  Cases,  13  Wall.  (U.  S.)  190; 
Tomlinson  v.  Jessup,  15  Wall.  454;  Maine 
C.  R.  Co.  V.  Maine,  96  U.  S.  499 ;  Sinking- 
Fund  Cases,  99  U.  S.  700 ;  Atlantic  &  G.  R. 
Co.  V.  Georgia,  98  U.  S.  359 ;  McLaren  v. 
Pennington,  i  Paige  (N.  Y.)  102;  Erie&  N. 
E.  R.  Co.  V.  Casey,  26  Pa.  St.  287 ;  Miners' 
Bank  v.  United  States,  i  Greene  (Iowa)  553. 

The  rights  of  the  shareholders  to  the 
real  and  personal  property  acquired  by  the 
corporation,  and  rights  of  contract  and 
choses  in  action,  are  not  destroyed  by  such 
repeal;  and  if  the  legislature  has  provided 
no  specific  mode  of  enforcing  and  protect- 
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ing  such  rights,  the  courts  will  do  so. 
Urefincioodv.  Union  Freight  R.  Co.,  9  Am. 
&^  Eng.  K.  Cas.  526,  105  U.  S.  13. 

If  the  repeal  of  the  charter  of  the  old 
corporation  was  within  the  power  of  the 
Massachusetts  legislature  it  could  charter 
a  new  one  and  confer  the  same  powers  on 
it  as  the  former  had  possessed,  and,  so  far 
as  the  property  or  franchises  of  the  old 
company  were  necessary  to  the  public  use, 
it  could  authorize  the  new  corporation  to 
take  them  on  making  due  compensation 
therefor.  Greenwood  v.  Union  Freight  Ji. 
Co.,g  Am.  &^Eng.  R.  Cas.  526,  105  U.  S.  13. 
—Following  West  River  Bridge  Co.  v. 
Dix,  6  How.  (U.  S.)  507 ;  Central  Bridge 
Corp.  7>,  Lowell,  4  Gray  (Mass.)  474;  Bos- 
ton Water-Power  Co.  v.  Boston  <S  \V.  R. 
Corp.,  23  Pick.  (Mass.)  360 ;  Richmond,  F.  & 
P.  R.  Co.  V.  Louisa  R.  Co..  13  How.  (U.  S.) 
71.— EXPLAINKU  IN  People  V.  O'Brien,  36 
Am.  &  Eng.  R.  Cas.  78,  ni  N.  Y.  i,  iS  N. 
E.  F<ep.  692,  19  N.  Y.  S.  R.  173.  Quoted 
IN  Worth  V.  Wilmington  &  W.  R.  Co.,  13 
Am.  &  Eng.  R.  Cas.  286,  89  N,  Car.  291,  45 
Am,  Rep.  679;  Hdl  t'.  Glasgow  R.  Co.,  41 
Fed.  Rep.  610.  Rkviewkd  in  Henderson 
V.  Central  Pass.  R.  Co.,  20  Am.  &  Eng.  R. 
Cas.  542,  21  Fed.  Rep.  358. 

A  statute  which,  under  this  power,  repeals 
an  act  of  incorporation,  and  at  the  same 
time  creates  a  new  one  with  similar  powers, 
the  use  of  which  requires  the  exercise  of 
the  right  of  eminent  domain,  is  not  in  con- 
flict with  the  constitution  of  the  United 
States  if  it  provides  for  compensp'ion  for 
the  property  of  the  extinct  corporation  so 
taken  by  the  new  one.  Greeniuoodv.  Union 
Freight  R.  Co.,  9  Am.  &*  Eng.  R.  Cas.  526, 
105  U.  S.  13. 

42.  Constitutional  reservation  of 
tlie  power. — Where  a  state  constitution 
provides  that  charters  may  be  altered  or  re- 
pealed at  any  time  after  their  passage,  both 
the  stockholders  and  the  bondholders  of  a 
railroad  company  take  and  hold  their  rights 
and  securities  subject  to  the  power  of  the 
state  to  alter  or  amend,  and  they  cannot 
object  to  an  exercise  of  the  right.  Pieh  v. 
Chicago  &•  N.  IV.  R.  Co.,  6  Biss.  {U.  S.)  177. 

Where  a  corporation  takes  a  charter,  with 
the  reserved  right  to  the  state  to  alter  or 
amend,  the  same  right  exists  as  against  the 
creditors  of  the  corporation.  The  corpora- 
tion cannot  clothe  its  creditors  or  bond- 
holders with  greater  rights  than  it  has 
itself.  Neither  is  the  right  changed  or 
3  D.  R.  D.— 44. 


affected  by  authority  to  consolidate  with 
another  road.  /'/(•/■  v.  Chicago  &*  A'.  IV. 
R.  Co.,  6  Jiiss.  (U.  S.)  \77. 

Congressional  grants  of  land  to  the  state 
to  aid  railroads  cannot  change  the  rights  of 
the  corporation  or  its  creditors,  so  far  as  the 
power  of  th"  state  to  alter  or  repeal  a  char- 
ter is  concerned.  J'iei'  v.  Chicago  G^  A'. 
IV.  R.  Co.,  6  Riss.  (U.  S.)  177. 

Ala.  Const,  art.  i,  §  25,  and  art.  13,  §5,  do 
not  operate  upon  railroad  charters  granted 
by  the  state  before  the  adoption  of  the  pres- 
ent constitution,  unless  such  charters  were 
made  repealable  when  granted.  Alabama 
<S-  /•:  R.  Co.  V.  lUirkett,  46  Ala.  569. 

The  power  of  the  legislature  to  revoke 
corporate  charters  is  reserved  by  the  con- 
stitution, and  need  not  be  contained  in  the 
charter.  It  is  not  an  arbitrary  power,  but 
only  for  cause,  of  which  the  legislature  is 
to  be  the  judge,  and  therefore  a  reservation 
of  tiie  power  of  revocation,  "  on  conviction 
of  misuse  or  abuse  of  privileges,"  is  a  con- 
stitutional reservation.  Delaware  R.  Co.  v. 
Tharp,  5  Harr.  {Del.)  454. 

As  the  power  to  alter  or  repeal  the  char- 
ter of  the  Northern  Central  taihvay  com- 
pany was  reserved  to  the  state,  under  the 
Maryland  constitution  of  1850,  as  fully  as  if 
such  reservation  had  been  set  forth  in  ex- 
press terms  in  the  act  of  incorporation,  the 
right  to  exercise  this  power  could  not  in 
any  manner  be  affected  by  the  adoption  of 
til 3  constitutions  of  1864  and  1867.  Said 
charter  must  be  construed  as  if  the  right  to 
alter,  amend,  or  repeal  it  had  been  reserved 
to  the  legislature  by  the  express  language 
of  the  charter  itself.  It  was  not  within  the 
power  of  the  legislature,  under  the  consti- 
tution of  the  state,  to  grant  to  the  conipany 
immunity  from  taxation,  or  any  other  cor- 
porate privilege,  beyond  the  power  of 
repeal  or  revocation  by  a  subsequent  legisla- 
ture. State  V.  Northern  C.  R.  Co.,  44  Afd. 
131.— Di.STiNGUisHED  IN  Jackson  V.  Walsh, 
75  Md.  304. 

The  Texas  constitutional  provision  that 
"  two  thirds  of  the  legislature  shall  have 
power  to  revoke  and  repeal  all  private  corpo- 
rations, by  making  compensation  for  the 
franchise,"  is  not  a  limitation  upon  the 
power  of  the  state,  confining  it  to  that 
mode  of  revocation  alone.  State  v.  South- 
ern Pac.  R.  Co.,  a|.  Tex.  80. 

Where  a  charter  is  granted  subject  to 
Wis.  Const,  art.  11,  §  i,  providing  that  "all 
general  laws  or  special  acts  enacted  under 
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the  provisions  of  this  section  may  be 
altered  or  repealed  by  the  legislature  at  any 
time  after  their  passage,"  it  is  held  subject 
to  the  right  of  the  state  to  alter  or  repeal; 
and  a  subsequent  act  exercising  the  right  is 
not  in  conflict  witii  the  United  States  con- 
stitution providing  that  no  law  shall  be 
passed  impairing  the  obligation  of  con- 
tracts.    Aitontey-GfHcral  v.  Chicago  &*  JV, 

IV.  A".  Co.,  35  Wis.  425. 

Under  the  reservation  contained  in  the 
above  constitutional  provision,  a  state  may 
change  the  details  of  the  charter,  but  can- 
not change  the  corporation  to  one  of  an  en- 
tirely different  kind.  So  a  charter  author- 
izing the  company  to  collect  tolls  at  its 
discretion  may  be  changed  so  as  to  fix  a 
maximum  rate  that  may  be  charged.  At' 
torney-Gencral  v.  Chicago  <S>»  A^.  W.  R.  Co., 
35  Wis.  425. 

A  constitutional  provision  reserving  to  the 
state  a  right  to  alter,  amend,  or  repeal  a 
charter  only  extends  to  the  corporate  fran- 
chises, and  does  not  affect  the  rights  of  the 
company  in  its  property.    AltorneyGcneral 

V.  Chicago    iS-    A^.    IV.  A'.   Co.,   35    IVis. 

425. 

It  seems  that  a  railroad  charter,  granted 
without  any  reservation  to  the  state  of  the 
right  to  amend  or  repeal,  either  in  the 
charter  or  in  a  general  law,  is  not  affected 
by  a  subsequently  adopted  constitution  con. 
taining  a  provision  reserving  to  the  state  the 
right  to  amend  or  repeal  charters.  Attor- 
ney-General v.  Chicago  &•  N.  IV.  R.  Co.,  35 
Wis.  425. 

Where  a  state  constitution  reserves  to  the 
state  the  right  to  alter  or  repeal  railroad 
charters  at  any  time  after  their  passage,  it  is 
competent  for  the  legislature  to  repeal  an 
act  exempting  the  unsold  lands  of  a  railroad 
company  from  taxation  for  a  period  of 
years.  West  Wisconsin  A'.  Co.  v.  Sup'rs 
of  Trempealeau  County,  35  Wis.  257. 

Where  a  state  has  reserved  to  itself  the 
right  to  alter  or  repeal  railroad  charters,  it 
is  competent  for  the  legislature  to  repeal  a 
provision  exempting  the  company's  unsold 
lands  from  taxation  for  a  period  of  years ; 
and  neither  the  stockholders  nor  the  com- 
pany's mortgage  bondholders  can  object,  as 
they  acquired  their  rights  with  knowledge 
of,  and  subject  to,  the  power  of  the  state  to 
alter  or  repeal.  West  Wisconsin  A'.  Co.  v. 
Sup'rs  of  Trempealeau  County,  35  Wis. 
257. 


43.  RoHcrvatioii  of  tli«  power  in 
ffuiioral  lawH.*— A  state  may  by  general 
law  reserve  the  power  to  alter,  modify,  or  re- 
peal charters,  in  wlii-  .  case  the  power  may 
be  exercised  as  to  any  charter  granted  after 
the  passage  of  the  general  law.  Such  reser- 
vation may  be  cniliodied  in  the  constitution 
of  the  state,  and  is  equally  valid.  Miller  v. 
New  York,  15  Wall.  {U.  .S.)  478,  4  ^/w.  A>. 
AV/.  23.— Rkvikwki)  in  Hewitt  v.  New 
York  A  O.  M.  R.  Co..  12  Hlatchf.  (U.  S.) 
452.— .SAi/c  V.  Person,  32  A'.  J.  L.  134. 
State  V.  Coiii't  of  Railroad  Taxation,  37  A'. 
J.  L.  228  ;  affirmed  in  38  N.f.  L.  472.  Sny- 
dam  V.  Moore,  8  Barb.  (A'.  Y.)  358. 

The  general  law  of  i83i,ch,  503,  by  which 
the  state  of  Maine  reserves  to  itself  the  right 
to  amend,  alter,  or  repeal  all  acts  of  incor- 
poration subsequent  to  its  passage  has 
been  retained  in  all  the  revisions  of  the 
statutes,  is  in  full  force,  and  applies  to  all 
subsequent  corporations,  whether  organized 
under  general  or  special  laws.  State  v. 
Maine  C.  R.  Co.,  66  Me.  488,  19  Am.  Ry. 
Rep.  323. 

In  the  state  of  Massachusetts  such  a 
reservation  becomes  part  of  every  act  of  in- 
corporation, by  virtue  of  the  following  lan- 
guage in  the  general  statutes  (ch.  68,  §41), 
to  wit :  "  Every  act  of  incorporation  passed 
after  the  eleventh  day  of  March,  in  the  year 
one  thousand  eigh*  hundred  and  thirty-one, 
shall  be  subject  to  amendment,  alteration, 
or  repeal  at  the  pleasure  of  the  legislature." 
Greenwood  v.  Union  Freight  R.  Co.,  9  Am. 
&*  Eng.  R.  Cas.  526,  105  U.  S.   13. 

The  right  of  the  legislature  to  amend, 
alter,  or  repeal  the  charter  of  a  railroad  cor- 
poration under  Gen.  St  ch.  68,  §  41,  in- 
cludes authority  both  to  withdraw  poweis 
granted  to  the  corporation  and  to  coi'fcr 
new  powers  on  it  and  require  their  exercise, 
and  is  independent  of  the  assent  of  the  cor- 
poration. Mayor,  etc.,  of  Worcester  v.  Nor- 
wich &^  W.  R.  Co.,  109  Afass.  103. 

The  sixth  section  of  the  New  Jersey  gen- 
eral corporation  act  of  1S46  (Nix.  Dig.  168) 
is  not  limited  to  grants  of  corporate  fran- 
chises and  privileges  made  to  corporations 
created  after  the  passage  of  that  act.  It 
extends  to  every  grant  of  franchise  and 
privileges  thereafter  made  to  corporations 
which    were    created   before  the  act    was 

*Act  altering  or  repealinu  charter  by  virtue 
of  general  act  containing  reserved  power,  see 
note,  20  .Am.  &  Eng.  R.  Cas.  554. 
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passed.  S/aU  v.  Coin'r  of  Railroad  Taxa- 
tion, yj  N.  J.  L.  228 ;  affirmed  in  38  A^.  /. 
L.  472.— Nor  FOLUJWKu  IN  State  liuard  v, 
Morris  &  E.  R.  Co.,  49  N.  J.  L.  193. 

Tlic  sixth  section  of  the  general  corpora- 
tion act  (Rev.  p.  178),  which  provides  that 
tlie  charter  of  every  corporation  thereafter 
granted  shall  be  subject  to  alteration,  sus- 
pension, or  repeal,  in  the  discretion  of  the 
legislature,  does  not  incorporate  the  act  of 
1880  in  defendant's  charter  so  as  to  afTect 
injuriously  the  vested  rights  of  stockhold- 
ers. Mills  V.  Central  R.  Co.,  24  Am.  &*  Euj;. 
R.  Cas.  47,  41  N.  /.  Eq.  i,  2  All.  Rep.  453. 

The  provision  of  the  sixth  section  of  the 
New  Jersey  act  concerning  corporations, 
approved  February  14,  1846  (Nix.  Dij,'.  139J, 
which  was  incorporated  in  the  revision  of 
1875  (Rev.  p.  178,  §  6),  which  declares 
that  the  charter  of  every  corporation  which 
should  be  thereafter  granted  by  the  legisla- 
ture should  be  subject  to  alteration,  suspen- 
sion, and  repeal,  reserves  to  the  legislature 
the  authority,  in  its  discretion,  for  proper 
ends,  to  make  any  alteration  or  amendment 
of  a  charter  granted  subject  to  it  which  will 
not  defeat  or  substantially  impair  the  object 
of  the  grant,  or  any  rights  vested  under  it. 
Montclair  Tp.  v.  New  York  &•  G.  L,  R,  Co,^ 
40  Am.  &»  Eug.  R.  Cas.  342,  45  N.J.  Eq.  436, 
18  All.  Rep,  242.— Quoted  in  Stockton  v. 
Central  R.  Co.,  50  N.  J.  Eq.  52. 

Such  alteration  or  amendment  may  be 
made  by  supplement  to  the  act  entitled 
"An  act  to  authorize  the  formation  of  rail- 
road corporations  and  regulate  the  same." 
Montclair  Tp.  v.  New  York  &*  G.  L.  R.  Co., 
40  Am.  &*  Eng.  R.  Cas.  342,  45  A^.  /.  Eq. 
436,  18  Atl.  Rep.  242. 

A  state  legislature  passed  a  statute  pro- 
viding that  thereafter  charters  should  be 
held  subject  to  amendment  or  repeal  at  the 
will  of  the  legislature.  A  street-railway 
company  was  then  in  existence  under  a  per- 
petual charter.  After  the  passage  of  the 
law  a  second  company  was  organized,  lim- 
ited to  30  years,  with  power  to  lease  or  pur- 
chase the  franchise  and  property  of  the  first 
company,  and  under  this  power  it  purchased 
the  franchises  and  property  of  the  first 
road,  and  subsequently  it  sold  to  a  third 
company  all  "  its  roads,  property,  and  fran- 
chises." Held,  that  by  the  first  sale  the 
duration  of  the  second  company  was  not 
extended  beyond  30  years,  as  the  corporate 
existence  of  the  first  company  and  its  right 
to  operate  a  road  did  not  pass  by  either 


sale ;  thiit  the  original  mad  was  operiited 
after  the  sales  by  the  other  two  companies 
under  their  own  charters,  and  such  charters 
having  been  obtained  under  the  above  res- 
ervation of  the  right  to  alter  or  repeal,  it  is 
not  unconstitutional  to  pass  a  law  cither 
amending  or  repealing  them.  Hiiidcrson  v. 
Central  Pass.  R.  Co.,  20  Am.  &*  Eng.  A'.  Cas. 
542,  21  Eed,  Rep.  358.— Rkvikwino  Maine 
C.  R.  Co.  V.  Maine,  96  U.  S.  499;  Atliiiilic 
&  G.  R.  Co.  V.  Georgia,  98  U.  S.  359;  Tom- 
lin.son  v.  Branch,  15  Wall.  (U.  S.)  462  ;  Cen- 
tral R.  &  B.  Co.  V.  Georgia,  92  U.  S.  665 ; 
Greenwood  v.  Union  Freight  R.  Ci>.,  105 
U.S.  13. 

An  act  of  the  legislature  declared  that 
it  should  be  a  part  of  every  charter  of 
a  corporation  thereafter  incorporated,  or 
whose  charter  should  be  renewed,  amended, 
or  modified  (unless  expressly  excepted  in 
such  chiirler,  renewal,  amendment,  or  mod- 
ification), that  such  charter  should  be  at  all 
times  subject  to  amendment,  alteration,  or 
repeal  by  the  legislative  authority.  A 
charter  was  granted  to  a  railroad  corpora- 
tion with  this  provision  of  law  expressly 
excepted.  The  charter  was  then  amended 
without  such  exception,  and  afterwards 
this  corporation  was  consolidated  with  an- 
other by  legislative  enactment,  without 
mention  of  this  provision  of  law.  J/dd, 
that  a  statute,  subsequently  passed,  making 
all  railroad  companies  in  this  state  respon- 
sible to  others  for  fires  caused  by  sparks 
from  their  engines,  became,  by  amendment, 
a  part  of  the  charter  of  this  corporation. 
McCandless  v.  Richmond  &-  D.  R.  Co.,  38 
So.  Car.  103,  16  i'.  E.  Rep.  429. — QuoriNt; 
Hogez/.  Richmond  &  D.  R.  Co.,99U.  S.  348. 

44.  lCcservati<>ii  of  tli«  power  in 
orit;iiial  cliarter.— Defendant's  charter 
containing  an  express  reservation  of  the 
right  to  alter,  amend,  or  repeal  it,  whatever 
might  be  true  if  the  charter  was  a  close  one, 
the  general  assembly  could  impose  upon  the 
defendants  any  additional  condition  or 
burthen  connected  with  the  grant  which 
they  might  deem  necessary  for  the  protec- 
tion and  welfare  of  the  public,  and  wliich 
they  might  originally  and  with  justice  have 
imposed.  English  v.  New  Haven  &*  N.  R. 
Co.,  32  Conn.  240. — Applied  in  New  York 
&  N.  E.  R.  Co.'s  Appeal,  62  Conn.  527. 

The  question  whether  the  legislative 
power  can  impose  a  new  public  burthen  on 
a  private  corporation,  without  violating  the 
fundamental  principles  of  the  social  com- 
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pact,  where  the  burthen  is  in  no  way  con- 
nected wilii  the  jjranl  as  a  (•oiisiilL'raliDii  for 
it,  or  a  condition  annexed  to  it  for  tiie  pro- 
tection of  individual  or  public  rij^lits  vvliicii 
would  otherwise  lie  injuriously  alTocted  by 
the  (.'xercise  of  the  franchise  conferred,  is 
not  raised  where  the  burthen  imposed  is 
clearly  connected  with  the  ^rant,  and  nec- 
essary to  protect  the  pulilic  from  injurious 
consetpiences  resullin^  from  an  exercise  of 
the  |)ower  conferred  by  the  charter.  A';/^'- 
//>•//  V.  AV7t/  Itiiven  (3-  A^.  A'.  Co.,  32  Conn. 
240. 

Where,  in  the  orif{inal  charter  of  a  rail- 
road company,  the  U-^islature  expressly  re- 
served the  power  to  alter,  repeal,  or  annul 
the  charter  at  pleasure,  the  question  whether 
a  proposed  amendment  of  the  charter  is 
wise  or  consistent  with  the  public  interests 
and  with  the  prosperity  of  the  company,  is 
one  which,  by  the  charter,  is  made  to  de- 
pend upon  the  wisdom  and  discretion  of 
the  le^jisUiture,  and  is  not  a  question  to  be 
determined  by  the  courts,  Amerhun  Coal 
Co.  V.  Consolidation  Coal  Co.,  46  Md.  1 5. 

This  construction  of  the  terms  of  the 
charter  is  part  of  the  contract,  and  all  par- 
ties dealing  with  the  company  acquire  and 
hold  their  rifjhts  subject  to  the  reserved 
power  of  the  letjislature  to  alter,  repeal,  or 
annul  the  charter  at  its  pleasure.  American 
Coal  Co.  V.  Consolidation  Coal  Co.,\(-)  Md.  15. 

The  reservation  in  a  charter  that  the  state 
may  at  any  time  alter,  amend,  or  repeal  it, 
is  a  reservation  made  by  the  state  for  its 
own  benefit,  and  is  not  intended  to  aflect  or 
chanjje  the  rights  of  corporators  as  between 
each  other;  nor  does  it  authorize  the  state 
to  authorize  one  part  of  the  stockholders, 
for  their  own  benefit,  at  their  mere  option, 
to  change  their  contract  with  the  other 
part.  Zabriskie  v.  Hackensack  &*  N.  Y.  R, 
Co.,  18  .V.  /.  Eq.  178. 

Where  a  charter  was  granted  by  the  leg- 
islature to  a  corporation,  with  a  reservation 
of  the  right  to  repeal  it,  if  the  franchises 
should  be  abused  or  misused,  and  in  point 
of  fact  the  abuse  and  misuse  occurred,  after 
the  happening  of  that  event,  the  corpora- 
tors held  their  franchises  as  mere  tenants  at 
will,  and  the  legislature  was  invested  with 
as  full  power  to  repeal  the  charter  as  if  the 
reservation  had  been  unconditional.  Erie 
&*  N.  E.  R.  Co.  v.  Casey,  26  Pa.  St.  287.— 
Distinguished  in  People  v.  O'Brien,  36 
Am.  &  Eng.  R.  Cas.  78.  m  N.  Y.  i,  18  N. 
E.  Rep.  692,  19  N.  Y.  S.  R.  173.    Quoted 


IN  Ilidlenbeck  v.  Ilahn,  2  Neb.  377.  Re- 
viiAVi;i>  IN  I'lint  &  F.  Plank-road  Co.  v. 
Woodliull,  25  Mich.  99. 

Judicial  proceedings  instituted  by  the 
commonwealth  against  the  corijoration,  to 
restrain  and  enjoin  the  acts  complained  of 
as  abuse  or  misuse,  did  not  dis;irm  the  leg- 
islature of  its  reserved  right  to  repeal,  nor 
enlarge  the  estate  of  the  corporation  in  its 
franchises,  nor  change  the  terms  of  the 
original  grant,  neither  the  judiciary  nor  the 
executive  having  the  power  to  do  these 
tilings.  Erie  &*  N.  E.  R.  Co.  v.  Casey,  26 
Pa.  .SV.  287. 

Where  the  right  is  reserved  to  the  state 
to  repeal  a  charter  for  abuse,  it  is  competent 
for  the  legislature  to  repeal  the  charter 
without  proof  in  court  of  an  abuse,  and  of 
a  judicial  determination  ;  and  if  the  corpo- 
ration then  wishes  to  contest  the  validity  of 
the  repealing  act,  it  may  show  in  a  court 
that  no  abuse  occurred.  Eric  &•  N.  E.  R. 
Co.  V.  Casey,  26  Pa.  .St.  287.— FoLLOWKD  IN 
Greenwood  v.  Union  Freight  R.  Co.,  105  U. 
S.  13. 

Where  the  legislature  reserved  in  tlie 
charter  a  right  to  repe:d  a  charter  for  mis- 
use or  abuse,  the  repealing  act  will  be  held 
constitutional,  unless  the  company  can 
show  by  plain  and  satisfactory  evidence 
that  the  privileges  granted  in  the  charter 
were  not  misused  or  abused.  Erie^*  N.E. 
R.  Co.  V.  Casey,  26  Pa.  St.  287. — Quotkd  in 
Scofield  V.  Lake  Shore  &  M'.  S.  R.  Co.,  23 
Am.  &  Eng.  R.  Cas.  612,  43  Ohio  St.  571. 
Rkviewed  in  Baltimore  v.  Pittsburg  &  C. 
R.  Co.,  I  Abb.  (U.  S.)  9. 

45.  What  amendmeiitM  may  be 
made  under  the  reserved  power.— 
Where  a  charter  was  granted  to  a  railroad, 
under  a  law  making  such  reservation,  which 
authorized  a  city  to  subscribe  to  the  stock 
of  the  company  and  to  elect  four  out  of  the 
thirteen  directors,  it  was  competent  for  the 
legislature  to  subsequently  amend  the  char- 
ter so  as  to  allow  the  city  to  elect  seven  di- 
rectors. Miller  v.  Ncm  York,  15  Wall. 
{U.  S.)  478,  4  Am.  Ry.  Rep.  23. 

Where  a  charter  is  granted  to  a  railroad 
company,  with  the  right  reserved  to  the 
state  "to  amend,  alter,  or  repeal," it  is  com- 
petent to  afterward  pass  a  law  requiring 
the  company  to  erect  a  new  station  on  its 
line,  with  necessary  accommodations,  and 
to  stop  its  trains  there.  Commonwealth  v. 
Eastern  R.  Co.,  ro3  Mass.  254. — Approved 
IN  Railroad  Com'rs  v.  Portland  &  O.  C.  R. 
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Co.,  63  Me.  269.  Fui.i.owF.i)  IN  Mayor  of 
VVorcesicr  v,  Norwich  «S:  VV.  K.  Co.,  109 
Mass.  loj. 

The  consent  of  the  Connecticut  railroad 
coniniissioners  that  a  company  may  discon- 
tinue ceriain  stations  does  not  constitute  a 
cr>ntract  so  that  u  subse()uent  legislature 
could  not  amend  the  charter  so  as  to  re-es- 
tablish the  stations,  the  charter  reserving 
to  the  legislature  the  right  to  amend,  alter, 
or  repeal  it.  Ne%v  Haven  Sf  N.  Co.  v. 
J/amersley,  2  Am.  &'  E/ij;.  A\  Cas,  418,  104 
I/.  S.  i.--Aj'PR()V1NO  State  v.  New  Haven 
tt  N.  Co.,  37  Conn.  163. 

A  railroad  corporation,  having  power  by 
its  charter,  granted  in  1888,  to  locale  and 
construct  its  njad  where  it  iiuiy  think  proper, 
may,  by  amendment  to  its  charter,  made 
alter  the  company  has  located  but  before  it 
has  constructed  its  road,  be  confined  to  a 
particular  route  on  certain  prescribed  con- 
ditions as  to  a  portion  of  the  line  through 
a  given  county.  This  results  from  the  re- 
served power  of  the  state,  declared  in  §§ 
1651,  1682  of  the  Code,  to  withdraw  the 
franchises  or  change,  modify,  or  destroy  the 
corporation  at  the  will  of  its  creator.  A/a- 
coii  &•  B.  Ji.  Co.  v.  Gibson,  43  Am.  &>  Eng. 
R.  Cas.  318,  85  Ga.  i.  11  S.  E.  A'efi.  442.'— 
Distinguishing  Detroit  v.  Detroit  &  H.  P. 
R.  Co.,  43  Mich.  140. 

The  right  of  the  state  so  to  amend  the 
charter  is  not  in  any  degree  abridged  or  af- 
fected by  executory  contracts  between  the 
company  and  a  construction  company,  and 
between  the  latter  and  subcontractors, 
touching  the  construction  and  equipment 
of  the  road.  In  so  far  as  the  amendment 
may  render  the  performance  of  these  con- 
tracts impossible,  the  impossibility  will  re- 
sult from  act  of  law.  and  performance  to 
that  extent  will  be  excused.  All  parties 
contracting  with  a  corporation  must  take 
notice  of  the  conditions  on  which  it  holds 
its  franchises  and  of  its  subjection  to  the 
legislative  will.  Macon  &>  B.  R.  Co.  v.  Gib- 
son, 43  Am.  &•  Eng.  R.  Cas.  318,  85  Ga.  i, 
1 1  S.  E.  Rep.  442. 

Any  allowable  modification  of  the  charter 
of  a  private  corporation  may  be  made  by  an 
amendment  adding  a  proviso  to  one  of  its 
sections.  The  form  of  the  amending  act 
has  no  influence  on  its  construction  or 
effect.  Macon  &*  B.  R.  Co.  v.  Gibson,  43 
Am.  &-  Eng.  R.  Cas.  318,  85  Ga.  1,  11  S.E. 
Rep.  442. 

The  legislature  have  power  to  determine 


in  what  manner  a  railroad  company,  whose 
charier  was  made  subject  to  alteration, 
amendment,  or  rcjieal  at  the  pleasure  of  the 
legislature,  shall  exercise  its  franc  hisc,  and 
to  make  chatij^es  in  the  level,  grade,  and 
conneitioMS  thereof,  and  to  direct  the  con- 
struction of  a  new  connecting  track,  if  this 
is  essential  in  order  to  preserve  the  con- 
tinuity of  the  roail ;  and  to  provide  in  what 
numner  and  under  whose  supervision  the 
work  shall  be  done,  and  how  paid  for. 
Eitclibtirg  R.'Co.  v.  Gramf  Junction  R.  &*  1). 
Co.,  4  ////«•«  (/I/<i.y.t.)  198. —  Foi.i.owKi)  IN 
Mayor  of  Worcester  v.  Norwich  &  W.  K. 
Co.,  109  Mass.  103. 

Where  a  railroad  charter  is  granted,  sub- 
ject to  rep  al,  and  after  the  road  is  i)arlially 
built  and  the  company  is  r)ut  of  funds,  it  is 
competent  for  the  legislature,  in  conferring 
authority  upon  the  public  to  vote  stock  in 
the  road,  to  provide  that  the  original  stock- 
holders shall  waive  certain  rights  and  allow 
the  new  stockholders  to  stand  on  an  equal 
footing  with  them.  Shelby  County  v.  Shelby 
K.  Co.,  5  Bush  (A>.)  225. 

The  reservation  to  the  state  of  the  right 
to  alter,  modify,  or  repeal  charters  docs  not 
empower  the  legislature  to  authorize  local 
authorities  to  appropriate  a  part  of  a  rail- 
road, and  to  impose  other  serious  burdens 
without  ccunpensation.  It  is  not  competent 
for  the  legislature  to  require  a  railroad  com- 
pany to  allow  a  new  road  or  street  to  cross 
its  track,  and  require  the  company  to  make 
all  necessary  embankments  and  do  other 
work  in  constructing  the  road  across  the 
track  at  its  own  expense.  Miller  v.  New 
Yorl'&-E.  R.  Co.,  2i  Barb.  {N.  Y.)  513. 

Where  the  original  charter  of  a  railroad 
company  provided  that  the  legislature 
might  make  such  amendments  to  the  char- 
ter as  the  company  might  at  any  time  de- 
sire— held,  that  the  amendments  contem- 
plated were  such  as  might  facilitate  the 
construction  of  the  road  provided  for  in  the 
charter,  and  not  such  as  would,  in  ctlect, 
create  a  new  company  for  a  different  pur- 
pose. The  word  "company."  as  there  used, 
probably  means  the  stockholders.  Booe  v. 
Junction  R.  Co.,  10  Ind.  93. 

40.  Mod  i  fixation  of  fliurtcr  by  {gen- 
eral law. — When  a  charter  is  taken  sub- 
ject to  future  legislation,  it  maybe  modified 
not  only  by  special  amendments  but  also  by 
a  general  law.  St.  Albans  v.  National  Car 
Co.,  57  Vt.  68. 

An  act  general  in  its  terms  and  applicable 
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to  all  railroads  is  within  the  meaning  of  the 
Maine  Statute  of  1S31,  ch.  503,  empowering 
tlie  legislature  to  modify  the  charters  of 
corporations,  and  affects  the  charter  of  any 
railroad  company  which  contains  no  ex- 
press limitation  to  the  contrary.  Bangor,  O. 
<S-^  M.  R.  Co.  V.  Smith,  47  Me.  34.— FOLLOW- 
ING Roxbury  v.  Boston  &  P.  R.  Co.,  6  Cush. 
(Mass.)  431. 

If,  in  a  rpecial  act  of  the  legislature  char- 
tering a  company  and  conferring  upon  it 
specified  privileges  exceeding  tl.ose  granted 
to  other  like  corporations  by  tli 0  general 
law  of  the  state,  there  be  reserved  the  right 
to  amend  this  act  by  a  future  legislature, 
and  the  legislature  subsequently  passes  a 
general  act  applicable  to  all  corporations  of 
this  character,  whereby  the  specified  priv- 
ilege, while  not  withdrawn,  is  so  modified 
as  to  render  it  far  less  valuable  to  the  cor- 
poration, which  had  been  chartered  by  this 
special  act,  this  cannot  be  regarded  as  an 
exercise  by  the  legislature  of  the  reserved 
right  to  amend  any  act,  as  it  cannot  properly 
be  called  an  amendn:ent  of  this  special  act, 
for  by  \V.  Va.  Const,  art.  6,  §  30,  it  is  pro- 
vided that  "  no  law  shall  be  amended  by 
reference  to  its  title  only;  but  the  section 
amended  shall  be  insejted  at  large  in  the 
new  act. '  But  such  general  act  is  not  neces- 
sarily inoperative  on  such  corporation,  as  it 
may  or  may  not  be  subjected  to  such  law ; 
this  depending  upon  whether  the  legislature 
has  the  constitutional  power  so  to  control 
the  corporation  in  this  respect.  Laurel 
Fork  6-  S.  H.  R.  Co.  v.  West  Virginia 
"^ransp.  Co.,  25  W.  Va.  324.— Followed 
•  N  West  Virginia  Transp.  Co.  v.  Sweetzer, 
25  W.  Va.  434. 

The  charter  of  a  railroad  company,  which 
required  only  such  construction  of  the  road 
with  reference  to  the  safety  of  travel  upon 
a  highway  as  should  be  approved  by  a  com- 
mittee, was  open  to  amendment  by  the  gen- 
eral assembly.  Held,  that  a  general  statute 
requiring  ail  railroad  companies  to  maintain 
fences  along  their  roads  where  running 
within  the  limits  of  any  highway,  was  an 
amendment  of  the  charter.  Durand  v. 
New  Haven  <S^  N.  Co.,  42  Conn.  211. 

47.  Repeal  by  subsequent  incon- 
sistent charter.— An  act  of  incorpora- 
tion of  a  railroad,  where  the  legislature  has 
reserved  the  right  of  repeal,  m^y  be  re- 
pealed, or  repealed  in  part,  by  implication, 
by  another  act  of  incorporation  of  a  railroad 
inconsist'^nt therewith.     West  End &•  A.St. 


R.  Co.  V.  Atlanta  St.  R.  Co.,  49  Ga.  151.— 
Following  Union  Branch  R.  Co,  v.  East 
Tenn.  &  G.  R.  Co.,  14  Ga.  328, 

3.  Chartering  Second  Company. 

48.  Cliarternot  an  exclusive  grrant 
unless  expressly  made  so. — It  is  com- 
petent for  the  legislature,  after  granting  a 
franchise  to  one  person  or  corporation, 
which  affects  the  rights  of  the  public,  to 
grant  a  similar  franchise  to  another  person 
or  corporation,  the  use  of  which  shall  im- 
pair or  even  destroy  the  value  of  the  first 
franchise,  although  the  right  so  to  do  may 
not  be  reserved  in  the  first  grrmt ;  unless 
the  right  to  do  so  is  expressly  prohibited  by 
the  first  grant.  Ft.  Plain  Bridge  Co.  v. 
Smith,  30  N.  V.  44. — Following  Charles 
River  Bridge  v,  Warren  Bridge,  1 1  Pet.  (U, 
S.)  420. 

Where  there  has  been  a  legislative  grant 
to  a  private  corporation  to  erect  a  bridge, 
turnpike,  or  other  public  convenience,  which 
is  not  in  its  terms  exclusive,  there  is  no 
constitutional  obligation  on  the  legislature 
not  to  grant  to  a  second  corporation  the 
right  to  erect  another  bridge  or  turnpike 
for  a  similar  purpose,  to  be  constructed  so 
rear  the  former  as  greatly  to  impair,  or 
even  to  destroy,  the  value  of  the  former; 
and  this  without  making  compensation  to 
the  first  corporation  for  the  consequential 
injury.  White  River  Turnpike  Co.  v.  Ver- 
mont C.  R.  Co.,  21  Vt.  590. 

A  monopoly  cannot  be  implied  from  the 
mere  grant  of  a  charter  to  a  company  to 
construct  a  work  of  public  improvement, 
and  to  take  the  profits.  To  give  such  a 
monopoly  there  must  be  an  express  pro- 
vision in  the  charter,  whereby  the  legisla- 
ture restrains  itself  from  granting  charters 
for  rival  and  competing  works.  So  where 
the  legislature  granted  a  charter  to  a  com- 
pany to  construct  a  canal  through  the  valley 
of  a  stream,  and  to  take  the  profits  of  it,  with- 
out any  provision  against  the  exercise  of  the 
power  to  charter  other  and  rival  companies, 
the  legislature  is  not  prohibited  from  grant- 
ing a  charter  to  a  company  to  construct  a 
railroad  through  the  same  valley,  though 
it  should  afford  the  same  public  accommoda- 
tion as  the  canal,  and  impair  or  annihilate 
its  profits.  Tuckahoe  Canal  Co.  v.  Tuckahoe 
&■  J.  R.  R.  Co.,  1 1  Leigh  ( Frt.)  43. 

The  mere  grant  of  the  right  to  build  a 
railroad  between  given  termini  creates  no 
implied  obligation  by  the  state  to  not  there- 
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after  grant  the  right  to  build  other  railroads 
parallel  with  it  between  the  same  termini; 
nor  does  it  imply  an  obligation  on  behalf  of 
the  state  that  other  railroads,  with  their 
tracks  and  switches,  shall  not  thereafter  be 
granted  the  right  to  cross  the  state  in  a 
different  direction,  and  thus  pass  over  its 
tracks  and  switches.  East  St.  Louis  Con. 
K.  Co.  V.  East  St.  Louis  Union  A'.  Co.,  17 
Am.  &•  Eng.  R.  Cas.  163,  108  ///.  265. — 
Distinguishing  Central  City  Horse  R.  Co. 
V.  Ft.  Clark  Horse  R.  Co.,  81  111.  523. 
Quoting  Lake  Shore  &  M.  S.  R.  Co.  v. 
Chicago  &  W.  I.  R.  Co.,  97  111.  $06.— State 
V.  Noyes,  47  Me.  189. 

The  grant  of  the  franchise  of  a  railway  is 
not  in  its  nature  exclusive  so  as  to  preclude 
the  state  from  interfering  with  it  by  the 
creation  of  another  similar  franchise  tend- 
ing materially  to  impair  its  value.  The 
charter  is  not  a  contract  standing  above 
and  beyond  legislative  interference  nor  a 
grant  of  the  fee  simple  in  the  soil,  but  a 
mere  easement,  and  the  legislature  has  full 
power  to  grant  as  many  more  easements  on 
tlie  same  territory,  as  public  convenience 
may  require,  always  making  indemnity  for 
damage  done  to  those  corporations  which 
were  the  first  objects  of  its  bounty,  or  the 
recipients  of  antecedent  grants.  In  re 
Citizens'  Pass.  A\  Co.,  2  Pittsb.  (Pa.)  10. 

The  public  welfare  requires  that  the  busi- 
ness of  carrying  shall  be  open  to  competi- 
tion, as  far  as  possible,  and  no  monopoly  in 
that  regard,  however  limited  the  sphere  of 
its  operation,  can  be  presumed  to  have  been 
intended  by  the  legislature  in  the  enact- 
ment of  the  general  law  for  the  formation 
of  railroad  corporations.  East  St.  Louis 
Con.  R.  Co.  v.  East  St.  Louis  Union  R.  Co., 
17  Am.ef  Eng.  R.  Cas.  163,  108  ///.  265. 

Where  a  charter  is  granted  authorizing 
the  erection  of  a  toll-bridge,  and  prohibit- 
ing the  erection  of  another  bridge  within 
two  miles,  it  is  still  competent  for  the  legis- 
lature to  subsequently  authorize  a  second 
bridge  within  the  two-mile  limit.  Chenan- 
go Bridge  Co.  •'.  Pinghamton  Bridge  Co., 
27  N.  V.  87,  26  How.  Pr.  124;  reversed  in  3 
IVa/t.  (U.S.)  SI. 

A  legislature  having  the  reserved  power 
to  alter,  amend,  or  repeal  railroad  charters, 
may  lawfully  authorize  a  second  street- 
railway  corporation  to  lay  a  similar  track 
through  the  same  streets  or  to  use  the 
track  of  the  first  company,  making  com- 
pensation for  the  use  and  wear  of  the  track. 


without  making  any  compensation  for  the 
diminution  of  its  profits  or  of  the  value  of 
its  franchises.  Metropolitan  R.  Co.  v.  High- 
land St.  R.  Ct?. ,  1 1 8  Mass.  290,  ^Ain.  Ry.  Rep. 
285.— Distinguishing  Metropolitan  R.  Co. 
V.  Quincy  R.  Co.,  12  Allen  (Mass.)  262; 
Jersey  City  &  B.  R.  Co.  v.  Jersey  City  &  H. 
H.  R.  Co.,  20  N.  J.  Eq.  61.  Quoting  Com- 
monwealth V.  Temple,  14  Gray  (Mass.)  69. 
—Approved  in  Canal  &  C.  R.  Co.  v.  Or- 
leans R.  Co.,  44  La.  Ann.  54. 

49.  Second  {^ruut  is  within  re- 
served power  to  niter,  niucnd,  or 
repeal. — To  grant  to  one  railroad  corpo- 
ration tlie  right  to  use  the  location  of  an- 
other and  to  leave  the  compensation  for 
such  use  to  be  determined  by  a  board  of 
commissioners  designated  for  the  purpose, 
are  clearly  within  the  power  reserved  by  the 
legislature  to  alter,  amend,  or  repeal  char- 
ters. Worcester  dr*  N.  R.  Co.  v.  Railroad 
Com'rs,  118  Mass.  561. 

50.  Second  grant  valid,  if  not  re- 
pugnant to  or  in  derogation  of  iirst. 
— A  state  chartered  a  railroad  between  cer- 
tain designated  points  and  pledged  itself 
not  to  allow  another  road  to  be  constructed 
between  the  same  points,  or  ary  part  of  the 
distance.  Afterward  a  second  road  was 
chartered,  which  struck  the  first  some  dis- 
tance from  the  starting  point,  crossed  the 
track,  and  continued  thence  in  something 
!ike  a  parallel  line  to  the  starting  point  of 
the  first  road.  Held,  that  the  charter  con- 
tract with  the  first  company  was  not  there- 
by impaired,  within  the  meaning  of  the 
United  States  constitution.  Riclnnond,  F. 
<S««  P.  R.  Co.  V.  Louisa  R.  Co.,  13  Hozv.  (U. 
S.)  71. — Followed  in  Greenwood  f.  Union 
Freight  R.  Co.,  105  U.  S.  13.  Quoted  in 
Richmond,  F.  &  P.  R.  Co.  v.  Richmond,  26 
Gratt.  (Va.)  83. 

In  the  first  charter  there  was  an  implied 
reservation  of  the  power  to  incorporate 
companies  to  transport  other  articles  than 
passengers ;  and  if  the  second  road  should 
infringe  upon  the  rights  of  the  first  a  rem- 
edy at  law  exists,  but  the  apprehension  of  it 
will  not  justify  an  injunction  to  prevent 
building  the  road.  Richmond,  F.  «S>»  P.  R. 
Co.  V.  Louisa  R.  Co.,  1 3  Ho^v.  ( U.  S.)  7 1 . 

The  obligation  of  a  contract  created  by  a 
charter  granting  the  exclusive  right  to  con- 
struct and  operate  a  railroad  between  cer- 
tain points  is  not  impaired  by  authorizing  a 
second  road  to  cross  the  first  road.  A  fran- 
chise may  be  condemned  in  the  same  man- 
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ner  as  individual  property.  Richmond,  F. 
<&»  P.  R.  Co.  V.  Louisa  R.  Co.,  13  How.  {(/. 
S.)  71.— Quoted  in  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Laice,  71  111.  333;  Thorpe  v.  Rutland 
&  B.  R.  Co.,  27  Vt.  140.  Reviewed  in 
Nortli  Carolina  R.  Co.  v.  Carolina  C.  R. 
Co.,  83  N.  Car.  489;  Baltimore  &  O.  R.  Co. 
V.  Pittsburg,  W.  &  K.  R.  Co.,  10  Am.  & 
Eng.  R.  Cas.  444,  17  W.  Va.  812. 

A  charter  granting  the  exclusive  privilege 
of  constructing  and  using  a  railroad  or  rail- 
way to  and  from  the  city  of  New  Orleans, 
its  faubourgs,  and  the  incorporated  limits 
thereof  to  and  from  Lake  Pontchartrain,  is 
not  infringed  by  the  granting  of  a  charter 
to  two  separate  companies  to  construct 
railways  a  portion  of  the  way  between  each 
point.  The  connection  of  the  two  railways, 
made  in  good  faith  to  accommodate  differ- 
ent lines  of  travel  and  trade  and  not  to  en- 
gross the  same  travel  and  trade  which 
would  naturally  pass  over  plaintiff's  road,  is 
lawful,  and  though  occasionally  a  person 
might  use  first  one  road  and  then  the 
other  to  arrive  at  the  lake  or  city,  it  is  not 
an  infringement.  If,  however,  the  union  of 
the  two  roads  was  made  for  the  purpose  of 
transporting  freight  or  passengers  to  and 
from  the  prohibited  points,  there  is  no 
ground  upon  which  the  act  granting  their 
charters  can  be  maintained.  The  legis- 
lature could  no  more  grant  this  power  to 
two  or  more  companies  than  it  could  grant 
tlie  same  power  to  one.  Pontchartrain  R. 
Co.  V.  New  Orleans  &*  C.  R.  Co.,  11  La.  Ann. 
253.— Approving  Boston  &  L,  R.  Corp.  v. 
Salem  &  L.  R.  Co.,  2  Gray  (Mass.)  i.  Dis- 
tinguishing Pontchartrain  R.  Co.  v.  La- 
fayette &  P.  R.  Co.,  10  La.  Ann.  741 ; 
Pontchartrain  R.  Co.  f .  Orleans  Nav.  Co., 
1 5  La.  404. 

Neither  of  the  acts  incorporating  the  de- 
fendant is  unconstitutional  in  itself,  be- 
cause the  roads  were  not  within  the  pro- 
hibited points.  But  the  moment  they  by 
their  union  connect  these  points  by  rail- 
road, their  act  becomes  unconstitutional,  so 
far  as  it  concerns  direct  travel  between  the 
two  points,  as  much  so  as  would  have  been 
a  single  act  of  incorporation  and  railroad 
for  the  like  purpose.  Pontchartrain  R.  Co. 
V.  New  Orleans  &*  C.  R.   Co.,  11   La.  Ann. 

253- 

Where  a  public  grant  vests  in  each  of 
two  corporations  franchises  and  privileges 
for  unlike  occupations,  such  as  a  telephone 
and  a  trolley  railroad  on  the  same  street, 


the  grant  to  one  is  not  necessarily  repug- 
nant to  the  grant  to  the  other,  or  in  deroga- 
tion of  it,  unless  it  is  impossible  for  the  one 
to  co-exist  with  the  otlier.  Hudson  River 
Tel.  Co.  v.  iVatcrvlict  T.  &^  R.  Co.,  56  Nun 
(N.  y.)  67,  29  A\  V.  S.  R.  694.  9  N.  V. 
Supp.  x"]"]  ;  appeal  dismissed  in  121  N.  Y. 
397. 

III.  INTERPRETATION. 

I.  Powers  Conferred,  Generally^ 

51.  Must  be  fifiveii  by  charter, either 
expressly  or  by  necessary  iiiiplica- 
tiou. — A  corporation  has  only  such  power 
as  has  been  conferred  on  it  by  its  charter  or 
with  which  it  has  been  otherwise  empowered 
by  law,  Rio  Grande  R,  Co.  v.  Brownsville, 
45  Tex.  88,  13  Am.  Ry.  Rep.  223.  Gulf,  C. 
<&*  S.  F.  R.  Co.  v.  Morriss,  35  Am.  6^  Eng. 
R.  Cas.  94,  67  Tex.  692,  4  S.  W.  Rep.  156. 

Corporations  have  no  other  powers  than 
such  as  are  expressly  granted  by  their 
charter,  or  as  are  necessary  to  carry  into 
effect  the  powers  expressly  granted.  Wheel- 
ing V.  Mayor,  etc.,  of  Baltimore,  i  Hughes 
(U.  S.)  90. — Reviewing  Lafayette  v.  Cox, 
S  Ind.  iZ.—Camden  <S-  A.  R.  6r-  T.  Co.  v. 
Renter,  4  Barb.  {N.  Y.)  127.  Lakin  v. 
Willamette  V.  &>  C.  R.  Co.,  26  Am.  A- 
Eng.  R.  Cas.  611,  13  Or  eg.  436,  11  Pac.Rep. 
68,  57  Am.  Rep.  25. 

The  charter  of  a  corporation  is  the  meas- 
ure of  its  powers,  and  the  enumeration  of 
these  powers  implies  the  exclusion  of  all 
others.  State  ex  rel.  v.  Atchison  Or'  N.  R. 
Co.,  32  Am.  &•  Eng.  R.  Cas.  388,  24  A'et>. 
143,  38  N.  W.  Rep.  43.  Attorney-General 
V.  Great  Eastern  R.  Co.,  L.  R.  5  App.  Cas. 
473.  49  L.f.  Ch.  545,  42  L.  T.  810,  28  W. 
R.  769;  affirming  L.  R.  11  Ch.  D.  449,  48 
L.J.  Ch.  42S,  40  L.  T.  265,  27  W.  R.  759. 
— Considered  in  Attorney-General  v. 
Shrewsbury  Bridge  Co.,  L.  R.  21  Ch.  D.  752, 
51  L.  J.  Ch.  746,  46  L.  T.  687,  30  W.  R.  916. 

The  powers  of  a  corporation  organized 
under  statutes  are  such,  and  such  only,  iis 
those  statutes  confer,  express  arid  implied. 
American  Union  Tel.  Co.  v.  Union  Pac.  R. 
Co.,  I  McCraryiU.  S.)  188. 

A  company  incorporated  under  general 
law  acquires  no  rights  other  than  a  corpo- 
rate existence,  and  no  powers  except  those 
which  the  law  declares  it  may  exercise,  ex- 
cept such  as  are  necessary  and   proper  to 

*  Construction  of  charter  powers,  see  note,  3 
Am.  &  Eng.  R.  Cas.  173. 
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the  carrying  on  of  its  business.  F/.  IVort/i 
St.  A\  Co.  V.  Koscdak  St.  R.  Co.,  32  Am.  &* 
Eng.  R.  Cas.  283,  68  TV.r.  169,  S.  \V.  Rep. 
534. 

That  which  a  company  is  authorized  to 
do  by  its  act  of  incorporation,  it  may  do; 
beyond  that,  all  its  acts  are  illegal.  The 
powers  of  a  corporation  must  be  given  in 
plain  words  or  by  necessary  implication. 
All  powers  not  given  in  this  direct  and  un- 
mistakable manner  are  withheld.  A  cor- 
poration can  take  nothing  by  construction. 
CoinmoHwealt/i  \.  Erie  Gr'  Al  E.  R.  Co.,  27 
Fa.  St.  339.— Followed  IN  Philadelphia  w. 
Philadelphia  &  R.  R.  Co.,  58  Pa.  St.  253. 
Quoted  in  PennsylvaniaR.  Co.  z/.  National 
R.  Co.,  23  N.  J.  Eq.  441 ;  Philadelphia  7>. 
Philadelphia  &  R.  R.  Co.,  19  Phila.  (Pa.) 
507.  Reviewed  in  Talmadge  v.  North 
American  C.  &  T.  Co.,  3  Head  (Tenn.)  337. 
—F/nladelphia  v.  Fhiladelphia  Of  R.  R. 
Co.,  58  Fa.  St.  253. — Following  Common- 
wealth V.  Erie  &  N.  E.  R.  Co.,  27   Pa.  St. 

339- 

Corporations  can  exercise  no  power  over 
the  corporators,  beyond  those  conferred  by 
the  charter  to  which  they  have  subscribed, 
except  on  the  condition  of  their  agreement 
and  consent.  Wititer  v.  Muscogee  R.  Co., 
II  Ga.  438.— Approving  Hartford  &  N.  H. 
R.  Co.  V.  Croswell,  5  Hill  (N.  Y.)  386. 

A  railroad  company  gets  its  life  and  au- 
thority from  the  statute  of  its  creation,  and 
only  for  the  purposes  named  in  the  statute. 
It  has  no  vicarious  power  to  act  in  behalf 
of  the  supervisors  of  a  town  in  grading  a 
street,  under  the  highway  laws  of  the  state. 
Buchner  v.  Chicago,  M.  6^  N.  IV.  R.  Co., 
14  A>/i.  &^  Eng.  R.  Cas.  447,  60  Wis.  264, 19 
A'.  W.  Rep.  56. 

52.  Implied  powers. — Where  a  cor- 
poration is  authorized  by  a  general  grant  to 
exercise  a  franchise  or  to  carry  on  a  busi- 
ness, and  the  grant  contains  no  words  either 
defining  or  limiting  the  powers  which  the 
corporation  may  exercise,  it  will  take,  by 
impliciition,  all  such  powers  as  are  reason- 
ably necessary  to  enable  it  to  accomplish 
the  purposes  of  its  creation.  Halsey  v. 
Rapid  Transit  St.  R.  Co.,  46  Am.  &•  Eng. 
R.  Cas.  76,  47  A^.  /.  Eg.  380,  20  Att.  Rep. 
859. 

Acts  of  incorporation,  like  other  statutes, 
must  have  a  reasonable  and  sensible  inter- 
pretation, so  as  to  accomplish  the  intention 
of  the  legislature;  and  all  such  powers  are 
implied  as  may  be  necessary  to  carry  into 


cfTect  those  expressly  granted  ;  that  is  to 
say,  such  as  are  reasonably  incidental  to  the 
exercise  of  the  express  powers.  Jt/ajw,  etc., 
of  Baltimore  v.  Baltimore  (S»  O.  R.  Co.,  21 
Md.  50. 

The  charter  of  a  corporation  read  in  con- 
nection with  the  general  laws  applicable  to 
it  is  the  measure  of  its  powers,  and  what- 
ever, under  the  charter  and  such  general 
laws  reasonably  construed,  may  faiily  be 
regarded  as  incidental  to  the  objects  for 
which  the  corporation  was  created,  or  to 
which  its  powers  have  been  c  .ended,  will 
be  treated  within  its  powers.  Corporations, 
in  addition  to  the  express  and  substantial 
powers  conferred  upon  them  by  their  char- 
ters or  such  general  laws,  take  by  inference 
or  implication  all  the  reasonable  modes  of 
executing  the  powers  conferred  upon  them 
which  a  natural  person  would  have  in  the 
exercise  of  similar  powers,  and  by  such 
general  laws  may  be  enabled  to  do  acts  or 
make  contracts  which  otherwise  would  be 
void  as  ultra  vires.  Wehrhane  v.  Nashville, 
C.  &*  St.  L.  R.  Co.,  4  A'.  Y.  S.  R.  541,  42 
Hun  660. 

The  charter  power  conferred  on  a  railway 
company  to  rent,  sell,  lease,  or  consolidate 
with  another  railway  company  cannot  exist 
in  the  absence  of  some  law  authorizing  it, 
and  cannot  be  implied  from  a  prohibition 
extending  only  to  parallel  or  competing 
lines.  East  Line  &>  R.  R.  R.  Co.  v.  State, 
40  Am.  <5>»  Eng.  R,  Cas.  574,  75  Tex,  434,  12 
S.  IV.  Rep.  690. 

53.  Rule  tliat  corporation  must 
act  in  strict  conformity  with  charter. 
— The  powers  and  capital  of  a  company  in- 
corporated by  act  of  parliament  must  be 
exercised  and  applied  in  strict  conformity 
with  the  act.  Attorney-General  v.  Great 
Northern  R.  Co.,  \  D.  &*  S.  154.— Dis- 
cussed IN  Attorney-General  v.  Great  East- 
ern R.  Co.,  L.  R.  II  Ch.  D.  449,  48  L.  J. 
Ch.  429,  40  L.  T.  265. 

Where  an  act  of  parliament  authorizes 
the  construction  of  a  railway,  it  is  to  be 
construed  strictly  with  reference  to  the 
rights  of  those  who  are  empowered  to  make 
it.  Eversfield  v.  Mid-Sussex  R.  Co.,  5  fur. 
N.  S.  776,  3  De  G.  &'  J.  286. 

A  railroad  corporation  cannot  engage  in 
any  distinct  or  separate  branch  of  business 
not  authorized  by  its  charter,  for  the  pur- 
pose  of  raising  funds  to  accomplish  the  ob- 
jects for  which  it  was  created.  Waldo  v. 
Chicago,  St.  P.  &•  F.  du  L.  R.  Co.,  14  Wis. 
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575.— Following  Clark  v.  Farrington,  ii 
Wis.  306. 

If  the  powers  or  privileges  be  coupled 
with  conditions,  they  must  be  strictly  com- 
plied with  ;  but  if  no  conditions  be  annexed, 
the  powers  granted  may  be  exercised  in  a 
reasonable  manner,  having  due  regard  to 
the  rights  of  others  whose  interests  may  be 
affected  thereby.  Pittsburgh,  Ft.  W.  &>  C. 
A'.  Co.  V.  Pittsburgh,  i  Pittsb.  (Pa.)  392. 

Where  the  thing  done  by  a  corporation  is 
substantially  that  which  its  charter  author- 
ized, courts  have  not  been  disposed  to  de- 
clare the  act  unauthorized,  though  not 
strictly  and  literally  the  same  as  that  men- 
tioned in  the  law.  Mayor,  etc.,  of  Balti- 
more V.  Baltimore  &*  O.  R.  Co.,  21  Md.  50. 

Where  the  decision  of  questions  of  ex- 
pediency as  to  the  fitness  of  means  em- 
ployed is  confided  by  the  law  to  the  board 
of  directors  of  a  corporation,  courts  of  jus- 
tice will  not  undertake  to  pass  upon  them  ; 
they  are  manifestly  incompetent  to  the 
task,  and  to  attempt  to  do  so  would  often 
defeat  the  ends  of  the  law ;  their  province 
is  to  determine  whether  the  corporation  in 
the  act  complained  of  has  exceeded  its  cor- 
porate powers.  Mayor,  etc.,  of  Baltimore 
V.  Baltimore  &*  O.  R.  Co.,  2 1  Md.  50. 

An  act  creating  a  corporation  with  the 
powers  and  privileges  of  another  corpora- 
tion formerly  created,  by  reference,  without 
setting  them  forth,  should  be  construed 
strictly  against  the  corporation  where  the 
rights  of  others  are  affected.  Bowling 
Green  6>»  M.  R.  Co.  v.  Warren  County 
Court,  \Q  Bush  (fCy.)  711. 

Where  a  charter  shows  a  clear  intention 
to  create  a  "  passenger  railway,"  the  com- 
pany cannot  construct  and  operate  a  road 
suitable  for  freights.  Commonwealth  ex  rel. 
v.  Central  Pass.  R.  Co.,  52  Pa.  St.  506. — 
Qualified  in  Millvale  v.  Evergreen  R.  Co., 
46  Am.  &  Eng.  R.  Cas.  219,  131  Pa.  St.  i. 

A  charter  of  incorporation  creating  a 
company  for  the  purpose  of  effecting  a 
communication  by  a  plank-road  between 
designated  points,  with  the  privilege  of 
taking  tolls,  does  not  authorize  the  com- 
pany to  establish  a  stage  line  upon  their 
road,  nor  to  contract  for  carrying  the 
United  States  mail.  Wiswall  v.  Greenville 
&*  R.  P.  R.  Co.,  I  Jones  Eg.  {N.  Car.)  183. 
—Reviewed  in  Central  R.  Co.  v.  Collins, 
40  Ga.  582. 

54.  Construction  of  charter  n.s  re- 
spects powers   conferred.  —  Railroad 


charters  are  to  receive  such  a  construction 
as  is  reasonable  and  consistent  with  the 
public  objects  to  be  subserved  by  them 
Railroad  Com'rs  v.  Portland  &^  O.  C.  R, 
Co.,  63  Me.  269. — Quoting  Worcester  v. 
Western  R.  Co.,  4  Mete.  (Mass.)  564. 

The  interpretation  of  a  railroad  charter, 
like  the  interpretation  of  any  other  grant, 
is  the  ascertainment  of  intention.  Burke  yj. 
Concord  R.  Co.,  8  Am.  &*  Eng.  R.  Cas.  552, 
61  A^.  H.  160. 

Every  act  of  incorporation  must  be  con- 
strued in  such  manner,  if  possible,  as  not  to 
exceed  the  sovereignty  of  the  legislature 
granting  it.  It  ought  not  therefore  to  be 
deemed  to  authorize  any  act  to  be  done 
which  would  exceed  the  jurisdictional 
power  of  the  state,  or  interfere  with  the 
rights  of  other  states.  A  railroad  corpora- 
tion is  no  exception  to  the  rule  requiring  a 
strict  construction  of  corporate  powers. 
Mayor,  etc.,  of  Baltimore  v.  Baltimore  <J* 
O.  R.  Co.,  21  Md.  50. 

The  rule  of  close  construction  of  charters 
only  applies  where  an  ambiguity  exists,  or 
where  a  power  is  claimed  by  the  corpora- 
tion by  implication,  and  not  where  a  power 
is  expressly  conferred.  Thus,  where  a  road 
is  authorized  to  construct  lateral  branches, 
the  court  will  not  interfere  to  fix  any  limit 
as  to  the  length  of  the  branch.  Newhall  v. 
Galena  <S-  C.  U.  R.  Co.,  14  ///.  273. 

A  grant  of  new  and  extraordinary  power 
to  a  private  corporation  in  contravention  of 
the  established  rights  of  the  public  must  be 
construed  with  a  reasonable  strictness. 
Greenwich  v.  East  on  &*  A.  R.  Co.,  24  A'.y. 
Eq.  217 ;  affirmed  in  i'-,  N.J.  Eg.  565. 

Powers  conferred  upon  corporations  are 
of  two  descriptions :  some  are  general, 
others  special  and  limited.  Some  have  ref- 
erence to  the  mode  in  which  acts  are  to  be 
done,  and  are  merely  directory;  others  are 
in  the  nature  of  a  limitation  of  power  or  a 
condition  precedent.  Third  persons,  acting 
in  good  faith,  are  not  usually  to  be  affected 
by  an  excess  or  violation  of  the  former  on 
the  part  of  the  company;  but  of  the  latter 
they  are.  The  act  itself  must  be  regarded 
as  illegal,  and  knowledge  is  presumed. 
James  v.  Cincinnati,  H.  iS^  D.  R.  Co.,  2  Dis- 
ney (Ohio)  261. 

An  act  to  extend  the  charter  of  a  com- 
pany whose  rights  have  been  assigned  to 
another  should  be  understood  as  conferring 
the  new  privilege  upon  either  the  company 
named  in  the  act,  if  in  existence,  or  upon 
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any  other  company  which  has  succeeded  to 
its  rights.  Washington,  A.  »S«  G.  R.  Co.  v. 
Afar  tin,  7  D.  C.  120. 

A  provision  in  a  railroad'ciiarter  authoriz- 
ing the  company  to  construct  and  operate 
a  road,  or  to  "  farm  out  "  the  road,  author- 
izes it  to  mal<e  a  lease  of  the  road;  and 
North  Carolina  Act  of  1S71-72,  ch.  138, 
which  authorizes,  among  other  things,  rail- 
roads to  consolidate  with  connecting  roads, 
whether  in  or  out  of  the  state,  clearly 
authorizes  a  North  Carolina  company  to 
lease  its  road  to  a  corporation  created  in 
another  state,  and  owning  a  connecting 
road.  State  v.  Richmond  &*  D.  R.  Co.,  72 
A^.  Car.  634. 

A  railroad  company  was  authorized  "  to 
hold  land  and  mine  coal,  oil,  and  other 
minerals,  to  cultivate  and  improve,"  etc., 
and  also  "construct  a  railroad  or  railroads 
from  any  other  lands  to  connect  with  any 
road  or  to  any  navigable  stream."  Held, 
that  if  the  company  had  no  land  it  could 
not  build  a  road,  and  could  only  build  from" 
its  own  land  to  carry  off  its  products.  It 
could  not  build  a  road  independent  of  its 
own  lands  for  the  accommodation  of  the 
public  and  for  the  company's  profit  rising 
from  general  traffic.  Warren  <S-  F.  R.  Co, 
V.  Clarion  L.  &^  I.  Co.,  54  Pa.  St.  28. 

55.  Power  to  borrow  money.— A 
corporation  created  to  construct  a  road  has 
the  power  to  borrow  money  as  one  of  the 
implied  means  necessary  and  proper  to 
carry  into  effect  specified  powers;  and  this 
is  so  though  the  charter  direct  that  the 
fimds  shall  be  raised  by  subscription. 
Though  a  special  mode  of  doing  a  thing  be 
subscribed  to  a  corponition,  this  does  not 
necessarily  exclude  all  other  modes.  Union 
Bank  v.  Jacobs,  6  Humph.  {Tenn)  515. 

A  clause  in  the  charter  of  a  corporation 
authorizing  the  company  to  borrow  money 
"on  such  terms  as  might  be  agreed  upon 
between  the  parties,"  empowers  them  to 
borrow  at  a  rate  of  interest  beyond  that 
established  by  the  general  law.    Morrison 

.  Eaton  &>  H.  R.  Co.,  14  Ind.  1 10. 

Where  a  railroad  was  chartered  with  an 
authorized  capital  of  $1,000,000,  with  power 
to  borrow  money  not  exceeding  "one  half 
of  the  par  value  of  the  capital  stock,"  the 
words  "  one  half  of  the  par  value  of  the  cap- 
ital stock"~held,  to  mean  capital  stock 
actually  paid  in,  and  not  authorized  capital, 
and  only  authorizing  a  loan  of  one  half  of 
the  stock  paid  in.    Commonwealth  v.  Lehigh 


Ave.  R.  Co.,  129  Pa.  St.  405,  18  Atl.  Rep. 
414.  498- 

The  act  of  incorporation  gave  the  direc- 
tors power  to  "  issue  ami  sell  or  pledge  all 
or  any  of  the  said  bonds  for  the  purpose  of 
raising  money  for  the  prosecution  of  the 
said  undertaking."  Held,  that  the  expression 
"  raising  money  "  should  be  given  a  liberal 
construction,  and  that  using  the  bonds  in 
paying  for  the  construction  of  the  road  was 
really  a  raising  money  for  the  prosecution 
of  the  undertaking.  Winnipeg  &>  H.  B.  R. 
Co.  v.  Mann,  7  Man.  81. 

50.  Power  to  acquire  and  dispose 
of  real  property.— Where  a  railroad 
company  acquires  an  estate  in  land  for  the 
use  of  its  tracks  by  contract  with  the  owner, 
and  not  by  proceedings  under  the  right  of 
eminent  domain,  the  character  and  extent 
of  the  estate  are  to  be  determined  by  the 
contract,  and  are  not  affected  by  charter 
provisions  authorizing  it  to  acquire  a 
greater  estate  than  that  contracted  for. 
Cincinnati,  I.,  St.  L.  <S-  C.  R.  Co.  v.  Geisel, 
119  Ind.  77,  21  N.  E.  Rep.  470. 

The  power  in  a  railroad  charter  to  take 
land  carries  with  it  a  right  of  way  over  the 
land,  under  the  maxim  Omne  majus  con- 
tinet  in  se  minus.  Philadelphia,  W.  &■*  B. 
R.  Co.  V.  Williams,  54  Pa.  St.  103.— Disap- 
proved IN  Lodge  V.  Philadelphia,  W.  &  B. 
R.  Co.,  8  Phila.  (Pa.)  345. 

Where  the  enacting  section  of  the  char- 
ter of  a  railroad  contained  the  words 
"and  they  and  their  successors,  by  the  said 
name  and  style,  shall  be  capable  of  pur- 
chasing, holding,  and  conveying  any  lands, 
tenements,  goods,  and  chattels  whatever, 
necessary  and  expedient  to  the  objects 
of  this  incorporation  " — held,  that  this  only 
authorized  property  to  be  sold  or  conveyed 
when  necessary  or  expedient  for  the  objects 
of  the  incorporation,  and  that  it  did  not  al- 
low the  source  from  which  the  corporation 
derived  its  income  to  be  sold  and  conveyed. 
Kean  v.  Johnson,  9  N.J.  Eg.  401. 

A  railroad  charter  contained  a  provision 
that  the  company  should  not  "  hold,  pur- 
chase, or  deal  in  any  lands  other  than  the 
lands  on  which  the  road  should  run,  or 
which  might  be  actually  necessary  for  the 
construction  or  maintenance  thereof,  and 
of  warehouses,  machine-shops,"  etc.  Held, 
that  the  provision  was  intended  only  to 
prevent  direct  dealing  in  lands,  and  did  not 
prevent  the  company  incidentally  acquiring 
an  interest  in  lands  for  the  protection  of  its 
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legal  rights  ;  and  after  having  purchased 
such  lands  it  might  convey  title  thereto. 
/>•/««/  V.  IValker,  1 1  Wis.  349.—  FOLLOW- 
ING Clark  V.  Farrington,  11  Wis.  306. — Fol- 
lowed IN  Lyon  V.  Ewings,  17  Wis.  61 ;  An- 
drews i*.  Hart,  17  Wis.  297. 

57.  Cuiistriiction  in  favor  of  public 
and  at^aiust  corporation.— Grants  and 
charters  to  corporations  are  to  be  construed 
favorably  to  the  ri  -hts  of  the  public,  and 
most  strongly  a,-^ii'  those  claiming  under 
them.  Caih'tfiZ  .1  ii>»  T.  Co.  \.Briggs, 
22  yV./.  Z.  623;  ir       21   N.J.L.^06. 

Southivark  R.  Lu.  v.  j  hllad  Iphta,  47  Pa. 
St.  314.  Piitsburg/i,  Ft.  IV.  ^^  C.  R.  Co.  v. 
Pittsburgh,  I  Fitlsu.  (Pa.)  392  Sout/t  Caro- 
lina R.  Co.  v.  Coluiiio.  &^  .■.  ji'.  (,';.,  13 
Rich.  Eg.  (So.  Car.)  339. 

In  the  construction  of  charters,  it  is  a 
well-settled  rule  that,  so  far  as  the  rights 
granted  thereby  encroach  upon  public  or 
common  rights,  then  they  are  to  be  con- 
strued most  strongly  against  those  setting 
them  up  and  in  favor  of  the  public.  They 
are  not  extended  beyond  the  express  words 
in  which  they  are  given  or  their  clear  im- 
port, and  whatever  is  not  given  in  un- 
equivocal terms  is  to  be  deemed  as  expressly 
withheld.  People's  Pass.  R.  Co.  v.  Marshall 
St.  R.  Co.,  20  Phila.  (Pa.)  203. 

This  rule  of  construction  is  not  to  deprive 
the  company  of  the  benefit  arising  from  the 
obvious  sense  of  the  charter;  and  whatever 
is  essential  to  the  enjoyment  of  the  thing 
granted  will  be  necessarily  implied  in  the 
grant.  Tennessee  &^  A.  R.  Co.  v.  Aiiatns,  3 
Head(Tenn.)  596. 

And  where  a  corporation  is  seeking  to 
repudiate  liability  upon  a  contract  fairly  en- 
tered into,  a  modified  rule  of  construction 
exists.  So  it  does  where  creditors  attack 
corporation  contracts  after  the  company 
has  become  insolvent.  Tod  v.  Kentucky 
Union  Land  Co.,  57  Fed.Rep.i,T. — FOLLOW- 
ING Chicago,  R.  I.  &  P.  R.  Co.  v.  Union 
Pac.  R.  Co..  47  Fed.  Rep.  16. 

The  words  used  in  charters,  amendments 
thereto,  etc.,  are  to  be  taken  to  be,  in  some 
respects,  the  words  of  their  "  promoters," 
or,  in  other  words,  of  those  who  "  lobby  " 
for  them,  and  not  as  the  words  of  the  state. 
McAden  v.  Jenkins,  64  N.  Car.  796. 

Under  the  ordinary  rules  applied  in  the 
construction  of  laws  and  contracts,  the  spe- 
cific mention  of  certain  turnouts,  switches, 
and  constructions  would  be  interpreted  to 
exclude  others,  and  public  grants  are  to  be 


strictly  construed.  If  there  is  doubt  as  to 
the  extent  of  the  grant  the  doubt  is  resolved 
in  favor  of  the  public.  Galveston  Wharf 
Co.  V.  Gulf,  C.  <S-  S.  F.  R.  Co.,  81  Tex.  494, 
17  S.  W.  Rep.  57. 

A  railroad  charter  provided  that  it  should 
be  "  so  constructed  "  as  not  to  impede  travel 
on  highways.  Held,  that  this  did  not  limit 
the  impeding  of  travel  to  the  time  when 
the  road  was  being  built  or  "  constructed," 
but  included  also  the  use  of  the  road  after- 
ward. Conimonivealth  v.  Erie  &*  N.  E.  R, 
Co.,  27  Pa.  St.  339.— Approved  in  Hinch- 
man  v.  Paterson  Horse  R.  Co.,  17  N.  J.  Eq. 
75.  Quoted  in  Stroudsburg  v.  Strouds- 
burg  Pass.  R.  Co.,  2  Pa.  Dist.  35 ;  Philadel- 
phia, G.  &  N.  R.  Co.  V,  Pennsylvania  S.  V. 
R.  Co.,  16  Phila.  (Pa.)  636;  Philadelphia  v. 
Thirteenth  &  F.  St.  Pass.  R.  Co.,  8  Phila. 
(Pa.)  648. 

58.  General  statutory  provisions 
control  specific  charters.* — The  repeal 
of  the  whole  of  a  general  statute  is  not  to 
be  inferred  from  the  fact  that  a  part  of  it 
has  been  incorporated  into  a  charter;  and 
where  such  general  statute  imposes  obliga- 
tions upon  the  corporation,  it  cannot  avoid 
such  obligations  because  that  portion  of  the 
statute  is  not  incorporated  into  its  charter. 
Pratt  v.  Atlantic  <S-  St.  L.  R.  Co.,  42  Afe. 
579.— Quoted  in  Kansas  Pac.  R.  Co.  v. 
Mower,  16  Kan.  573. 

59.  Obligations  imposed  by  char- 
ter.— A  railway  company,  in  whomsoever 
may  be  its  ownership,  stands  charged  with 
every  duty  and  obligation  to  the  public  im- 
posed upon  it  by  its  charter  and  the  nature 
of  its  business.  From  these  obligations  it 
cannot  escape  save  by  consent  of  the  state. 
Gulf,  C.  6-  S.  F.  R.  Co.  V.  Newell,  38  Am.  &<• 
Eng.  R.  Cas.  503,  73  Tex.  334,  \i  S.W.  Rep. 
342. 

No  positive  obligation  to  build  a  road, 
either  in  whole  or  in  part,  rests  upon  the 
corporation  from  having  obtained  a  charter 
for  that  purpose.  The  incorporators  may  not 
be  able  to  procure  the  money,  or  upon  more 
mature  examination  may  become  satisfied 
that  the  enterprise  is  unprofitable,  in  which 
case  it  seems  that  they  are  not  obliged  to 
prosecute  the  work.  And  it  seems  that  the 
same  rule  applies  as  to  the  completion  of 
the  work  after  it  has  been  begun.    People  v. 


*  Whether  general  statutory  provisions  control 
specific  charters,  see  note,  5  Am.  &  Eng.  R. 
Cas.  2S0. 
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Albany  &^  V.  R.  Co.,  37  Barb.  (N.  Y.)  216; 
affinitiiig  1 1  Abb.  J'r.  136,  ly  How.  Pr.  523. 

00.  Privileges  and   exeiniitioiiM.— 

The  exemption  of  the  servants  of  a  railroad 
company  from  military  duty,  service  on 
juries,  and  working  on  public  roads,  con- 
tained in  a  charter,  is  a  right  or  privilege  of 
the  corporation  and  not  a  mere  personal 
privilege  to  ofTicers,  agents,  and  servants  of 
the  company.  Johnson  v.  State,  41  Am.  &* 
Eng.  R.  Cas.  275,  88  A/a.  176,  7  So.  Rep. 
253. 

2.  Pro7iistons    as   to    Location,   Completion, 
Termini,  Connections,  etc. 

01.  Construction  of  road— Powers 
oonferre*!,  generally.— The  grant  of 
power  to  construct  "a  railroad"  includes 
all  structures  which  are  necessary  and  essen- 
tial to  its  operation.  United  States  v.  Den- 
ver &*  R.  G.  R.  Co.,  150  U.  S.  I,  14  Sup.  Ct. 
Rep.  II. 

The  selection,  by  the  managers  of  a  rail- 
road, of  the  starting  point  will  not  be  inter- 
fered with  where  the  charter  leaves  it 
largely  to  their  discretion,  unless  it  appears 
that  they  have  clearly  erred.  Hentzv.  Long 
Island  R.  Co.,  13  Barb.  {IV.  Y.)  646. 

A  railroad  company  chartered  under  the 
general  law  of  the  state  may  complete  and 
operate  a  part  of  its  railroad,  and,  as  to  the 
part  so  completed  and  operated,  retain  its 
corporate  existence,  franchise,  and  powers. 
Chapter  54,  g  66,  W.  Va.  Code  (ed.  1887). 
Wheeliitg  B.  <5-  T.  R.  Co.  v.  Camden  Con. 
Oil  Co.,  47  Am.  &■>  Eng.  R.  Cas.  27,  35  IV. 
Va.  205,  13  S.  E.  Rep.  369. 

A  charter  of  a  railroad  provided  that  it 
might  "enter  in  and  upon  and  occupy,  for 
the  purpose  of  making  the  road,  *  *  *  any 
land,  *  *  *  the  road  not  to  be  more  than  five 
rods  wide."  Held,  that  it  could  occupy  five 
rods  for  the  purpose  of  the  road  and  no  more, 
and  that  by  implication  depots,  wood  and 
water  stations,  toll-houses,  watch-houses, 
and  others  of  a  similar  nature  were  included, 
but  not  a  warehouse.  Cumberland  Valley  R. 
Co.  V.  McLanahan,  59  Pa.  St.  23.— QUOTED 
IN  Appeal  of  Western  Pa.  R.  Co.,  18  Phila. 
(Pa.)  614. 

02.  Time  allowed  for  coiistriie- 
tion. — Where  the  charter  of  a  railroad  de- 
fines the  beginning  point  and  terminus  of 
the  road,  gives  the  general  direction,  and 
requires  a  survey  of  the  route  to  be  made, 
and  a  map  made  and  filed  in  the  office  of 
the  secretary  of  state  within  twelve  months 


from  the  granting  of  the  charter,  this  is  not 
a  material  condition  in  the  charter,  and  a 
failure  to  comply  with  it  will  not  work  a 
forfeiture  of  the  franchise.  Harris  v.  Mis- 
sissippi V.  (Sf  S.  I.  R.  Co.,  51  Miss.  602. 

Equity  will  not  countenance  a  substantial 
evasion  of  the  general  railroad  act,  N.  Y. 
Laws  of  1850,  ch.  140,  §  47,  requiring  rail- 
roads to  complete  and  put  in  operation 
their  roads  within  five  years  after  their 
articles  of  association  are  filed.  Troy  &^  B. 
R.  Co.  V.  Boston,  H.  T.  &•  W.  R.  Co.,  7  Am. 
<S^  Eng.  Ji.  Cas.  49,  86  A'.  Y.  107. — Arri-V- 
ING  Wood  V.  Bedford  &  B.  R.  Co.,  8  Phila. 
(Pa.)  94. 

A  railroad  charter  contained  a  provision 
that  it  should  be  void  if  the  road  was  not 
constructed  and  put  in  operation  within 
five  years.  When  the  road  was  but  partly 
constructed,  and  within  six  days  of  the  ex- 
piration of  the  five  years,  the  legislature 
authorized  the  company  to  issue  a  large 
amount  of  bonds,  and  authorized  a  certain 
city  to  guarantee  the  bonds  and  take  a  mort- 
gage on  the  road  as  security.  Held,  that 
such  act  was  an  implied  extension  of  the 
time  of  completion  of  the  road  for  an  in- 
definite time.     Foster  v.  Fitch,  36  Conn.  236. 

08.  Designating  and  locating  the 
termini.* — Where  a  company,  under  its 
charter,  is  authorized  to  select  and  locate  its 
termini,  and  is  required  to  operate  its  road 
as  a  continuous  line,  it  will  be  required  to 
operate  the  same  to  the  points  selected  by 
it  as  its  termini.  The  requirement  of  the 
law  is  not  met  by  the  use  of  short  trains  for 
transfer  purposes.  Illinois  C.  R.  Co.  v. 
People,  143  ///.  434,  33  N.  E.  Rep.  173.— 
Approving  Union  Pac.  R.  Co.  ?'.  Hall,  91 
U.  S.  343  ;  State  v.  Hartford  &  N.  H.  R.  Co., 
29  Conn.  539;  United  States  v.  Union  Pac. 
R.  Co.,  4  Dill.  (U.  S.)  478  ;  People  -j.  Louis- 
ville &  N.  R.  Co.,  120  111.  48;  Ohio  &  M.  R. 
Co.  V.  People,  120  111.  200. 

A  designation  of  the  starting  point  of  a 
railroad  as  "  at  or  near  the  Bergen  cut "  is  a 
sufficient  compliance  with  a  provision  of 
law  requiring  the  terminal  points  of  the  road 
to  be  specified.  Central  R.  Co.  v.  Penn- 
sylvania R.  Co.,  31  N.J.  Eg.  475  ;  reversed  on 
another  point  in  32  A'./.  Eg.  755. — Review- 
ing Stater'.  Hudson  Tunnel  R.  Co.,  38  N.  J. 
L.  548;  Chicago,  B.  &  Q.  R.  Co.?'.  Cham- 
berlain, 84  111.  333. 

*  Decisive  act  of  company  in  fixing  location 
and  tiniiini;  exhaustion  of  powers,  see  note, 
4  Am.  &  E.NG.  R.  Cas.  igg. 
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An  act  of  assembly  authorizing  a  com- 
pany to  construct  a  railroad  "  to  connect 
with  any  railroad  constructed  or  to  be  con- 
structed at  any  point  on  the  northern 
boundary  of  Erie  or  Warren  county," 
granted  power  to  terminate  the  road  at  any 
point  in  the  boundary  named  which  the 
company  might  select,  and  did  not  limit  the 
terminus  to  another  railroad.  Cominon- 
'Mcalth  V.  Cross  Cut  R.  Co.,  53  Pa.  St.  62. 

By  a  proviso  it  was  directed  •'  that  the 
gauge  of  said  road  shall  not  exceed  four 
feet  ten  inches,  etc."  Held,  that "  said  road  " 
referred  to  the  road  of  the  company  incor- 
porated, not  to  the  road  "  constructed  or  to 
be  constructed."  Commonwealth  v.  Cross 
Cut  R.  Co.,  53  Pa.  St.  62. 

The  rights  and  powers  of  the  Newcastle 
and  Richmond  R.  R.  Co.,  and  of  the  Peru 
and  Indianapolis  R.  R.  Co.,  under  their  re- 
spective charters  and  the  amendments 
thereto  as  respects  their  termini,  title  to 
land  occupied,  etc.,  explained.  Newcastle 
&•  R.  R.  Co.  V.  Peru  &>  I.  R.  Co.,  3  Imi.  464. 
— Quoted  in  Cleveland,  C,  C.  &  I.  R.  Co. 
V.  Coburn,  17  Am.  &  Eng.  R.  Cas.  37,  91 
Ind.  557. 

04r.  Locating  terminus  witliin  city 
or  town.*  —  (I)  "To  and  from,"  —  The 
words  "  to  and  from  "  a  place  or  city  are 
construed  to  mean  to  or  ffom  a  point  within 
the  place  to  or  from  whicli  a  corporation  is 
authorized  to  construct  a  railroad.  Au- 
thority to  construct  and  operate  a  railroad 
from  the  cityof  Chicago  to  any  point  in  the 
town  of  Evanston  is  held  to  authorize  the 
location  and  operation  of  the  road  from  any 
-point  within  tiie  city  of  Chicago.  McCart- 
ney V.  Chicago  &*  E.  R.  Co.,  29  Am.  &*  Eng, 
R.  Cas.  326,  112  ///.  611. — Criticising 
North  Eastern  R.  Co.  v.  Payne,  8  Rich.  (So. 
Car.)  177. 

There  cannot  be  derived  from  the  charter 
provisions  of  the  company  to  run  "to  and 
from  "  a  town  the  obligation  to  run  trains 
to  a  particular  spot  within  its  limits.  Peo- 
ple ex  rel.  v.  Chicago  Qr»  A.  R.  Co.,  {III.)  35 
Am.  (S-  Eng.  R.  Cas.  462,  22  .V.  E.  Rep.  857. 

(2)  "  From." — The  words"  from  a  town  or 
city,"  used  in  a  charter  granted  to  a  rail- 
road company,  are  to  be  taken  inclusively; 
and  in  the  construction  of  their  road  they 
have  the  right  to  enter  the  corporate  limits 
of  such  a  town  or  city.     Tennessee  6-  A. 

*  Location  of  terminus  of  railroad  within  city, 
see  note,  44  Am.  &  Eng.  R.  Cas.  24. 


R.  Co.  V.  Adams,  3  Head (Tenn.)  596.  Chi- 
cago (S-  A'.  IV.  R.  Co.  v.  Chicago 's^  E.  R. 
Co.,  25  Am.  &»  Eng.  R.  Cas.  1 58,  112  ///.  589. 
—Quoted  in  Colorado  Eastern  R.  Co.  v. 
Union  Pac.  R.  Co.,  44  Am.  &  Eng.  R.  Cas. 
10,  41  Fed.  Rep.  293.— /«  re  Bronson,  i  Ont. 
415.— Reviewing  Commonwealth  v.  Erie  & 
N.  E.  R.  Co.,  27  Pa.  St.  339. 

The  charter  of  a  railroad  company  author- 
ized them  to  construct  the  road  "from 
Charleston,"  etc.  Held,  that  the  company 
had  no  authority  to  enter  the  city,  but  that 
the  boundary  of  the  city  was  the  terminus  a 
quo.  North  Eastern  R.  Co.  v.  Payne,  8 
Rich.  {So.  Car.)  177.— CRITICISED  IN  Mc- 
Cartney V.  Chicago  &  E.  R.  Co.,  29  Am.  & 
Eng.  R.  Cas.  31:6,  112  111.  611 ;  In  re  Bron- 
son, I  Ont.  415. 

Where  the  charter  of  a  railway  company 
gives  it  the  right  to  build  "  from  "  a  certain 
city,  the  mere  fact  that  it  originally  made 
its  terminus  at  the  outskirts  of  such  city 
does  not,  unless  it  affirmatively  appears 
that  it  had  elected  to  fix  its  terminus  at  that 
point,  preclude  it  from  building  its  road  to 
the  union  depot  within  such  city.  Colorado 
Eastern  R.  Co.  v.  Union  Pac.  R.  Co.,  44  Am. 
&*  Eng.  R.  Cas.  10,  41  Fed.  Rep.  293. — 
Applying  Morris  &  E.  R.  Co.  v.  Central  R. 
Co.,  31  N.  J.  L.  211.  Quoting  Chicatro  & 
N.  W.  R.  Co.  V.  Chicago  &  E.  R.  Co.,  112 
111.  601 ;  Ward  v.  Minnesota  &  N.  W.  R. 
Co.,  119  111.  287,  10  N.  E.  Rep.  365. 

The  act  of  the  legislature,  assented  to  on 
the  4th  of  December,  1861,  amendatory  of 
the  charter  of  the  Savannah,  Albany  and 
Gulf  railroad  company,  authorizing  them 
to  "extend  their  road  from  any  point  at  or 
in  the  city  of  Savannah  to  the  island  of 
Tybee,"  does  not  authorize  them  to  extend 
their  road  into  the  city,  in  a  direction  dif- 
fering from  that  to  Tybee  island,  and  to  lay 
their  track  through  the  entire  length  of  one 
of  the  streets,  with  a  grade  requiring  deep 
excavations  and  high  embankments.  Sa- 
vannah, A.  &»  G.  R.  Co.  v.  Shiels,  33  Ga. 
601.— Distinguishing  Hamilton  7/.  New 
York  &  H.  R.  Co.,  9  Paige  (N.  Y.)  171  ; 
Drake  v.  Hudson  River  R.  Co.,  7  Barb.  (N. 
Y.)  508.  Quoting  Mayor,  etc.,  of  Macon 
V.  Macon  &  W.  R.  Co.,  7  Ga.  221  ;  Justices 
of  Pike  County  v.  Griffin  &  W.  P.  Plank 
Road  Co.,  9  Ga.  475;  S  .ingfield  v.  Con- 
necticut River  R.  Co.,  4  Ci-.sn.  (Mass.)  63. 

Where  a  railway  company  is  authorized 
to  build  a  railroad  from  a  city  to  another 
place,  the  fact  that  it  is  also  empowered  to 
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contract  with  a  horse-railroad  company  for 
;ne  joint  or  separate  operation  of  eitlier  or 
both  companies'  roads,  as  may  be  agreed  on, 
will  not  operate  as  a  limitation  upon  the 
railway  company  in  respect  to  its  entrance 
into  the  city.  McCartney  v.  Chicago  (S-  E. 
R.  Co.,  29  Am.  &*  Eng.  A'.  Cas.  326,  1 1 2  III. 
611. 

The  charter  of  a  company  authorized 
tliem  to  build  a  railroad  from  the  borough  of 
Erie,  then  bounded  on  the  south  by  Twelfth 
street.  The  borough  was  subsequently  ex- 
tended farther  south  ;  afterwards  the  com- 
pany built  their  road  from  a  point  within 
the  enlarged  borough,  60  rods  south  of  the 
borough  line,  as  it  was  at  the  date  of  their 
act  of  incorporation.  Nild,  that  it  was  not 
a  compliance  with  the  terms  of  their  char- 
ter. Commonivcalth  v.  Erie  &*  N.  E.  K' 
Co.,  27  Pa.  St.  339.— Reviewed  in  State  z/. 
Southern  Minn.  R.  Co.,  18  Minn.  40; 
People's  Pass.  R.  Co.  v.  Marshall  St.  R.  Co., 
20  Phila.  (Pa.)  203. 

A  railroad  company,  authorized  by  its 
charter  to  construct  a  road  from  an  incor- 
porated city  to  another  point,  accepted  an 
ordinance  passed  by  the  councils  of  said 
city  granting  it  a  right  of  way  up  t  j  a  cer- 
tain point  therein.  It  then  built  its  track 
up  to  that  point  and  established  there 
its  freight  and  passenger  depots.  Held, 
that  the  power  reposed  in  the  com- 
pany to  locate  and  establish  a  terminus 
had  not  been  exhausted,  and  that  it 
might,  with  the  consent  of  the  city 
councils,  subsequently  extend  its  line  to  a 
point  beyond  that  where  its  depots  were 
situate.  Appeal  of  Western  Pa.  R.  Co.,  4 
Am.  &^  Eng.  R.  Cas.  191,  99  Pa.  St.  155. — 
Distinguished  in  Sharon  R.Co.  z/.  Sharps- 
ville  R.  Co.,  122  Pa.  St.  533;  Philadelphia?/. 
Philadelphia  &  R.  R.  Co..  19  Phila.  (Pa.) 
507.  Followed  in  McAboy's  Appeal,  107 
Pa.  St.  548.  Reviewed  in  Volmer  v. 
Schuylkill  River  E.  S.  R.  Co.,  18  Phila. 
(Pa.)  248. 

(3)  "  To." — Provisions  in  a  railroad  char- 
ter authorizing  the  company  to  build  "to" 
a  designated  city  and  to  acquire  prop- 
erty "  within  "  it  authorize  it  to  enter  the 
city.  Moses  v.  Pittsburg,  Ft.  IV.  &>  C.  R. 
Co.,  21  ///.  516. 

A  charter  authorizing  the  construction  of 
a  railroad  "  to  Brownsville,  on  the  Rio 
Grande,"  is  not  to  be  restricted  to  the  right 
to  build  the  road  to  the  limits  of  the  city, 
but  it  imports  an  authority  to  extend  the 


road  within  the  corporate  limits  of  the  city. 
Rio  Grande  R.  Co.  V.  Brownsville,  45  Tex.  88, 
13  Am.  Ry.  Rep.  223. 

A  charter  authorizing  a  company  to  build 
its  road  "to"  a  certain  city  and  to  connect 
with  other  tracks  does  not  authorize  it  tci 
build  "through  "  the  city  for  the  purpose  of 
making  the  connection.  City  Council  v. 
Port  Royal  &*  A.  R.  Co.,  74  Ga.  658.— Fol- 
lowing Mayor,  etc.,  of  Macon  v.  Macon  & 
W.  R.  Co.,  7  Ga.  221. 

Where  a  railroad  company  had,  by  its 
charter,  the  exclusive  right  to  transport  and 
carry  persons,  produce,  merchandise,  and 
all  other  things  over  their  road  from  At- 
lanta to  Macon — held,  that  its  charter  did 
not  confer  on  the  company  the  right  10  en- 
gage in  the  business  of  transporting  produce 
through  the  city  of  Macon,  across  the 
Ocmulgee  bridge,  from  their  railroad  depot 
to  anotjier  depot,  for  the  accommodation  of 
their  customers.  Mayor,  etc.,  of  Macon  v. 
Macon  &^  IV.  R.  Co.,  7  Ga.  221.— Followed 
IN  City  Council  v.  Port  Royal  «&  A.  R.  Co., 
74  Ga.  658.  Quoted  in  Savannah.  A.  &  G. 
R.  Co.  V.  Shlels,  33  Ga.  601. 

(4)  "At"  or  "near." — A  provision  in  a 
railroad  charter,  requiring  the  road  to  com- 
mence "at  or  near  "  a  certain  city,  and  to 
run  thence  on  the  north  side  of  a  certain 
river,  upon  which  the  city  is  located,  but  on 
the  south  side,  authorizes  the  company  to 
commence  its  road  on  the  north  side  of  the 
river  near  the  city,  or  at  some  suitable  point 
on  the  south  side  at  or  within  the  city,  and 
then  to  cross  the  river  by  a  bridge  to  tlie 
north  side.  Mohawk  Bridge  Co.  v.  Utica  &* 
S.  R.  Co.,  6  Paige  {N  K.)  554.— Reviewed 
IN  Mason  v.  Brooklyn  City  &  N.  R.  Co., 
35  Barb.  (N.  Y.)  373. 

A  provision  in  a  railroad  charter  requir- 
ing the  road  to  be  located  witliin  20  rods  of 
a  designated  village — held,  to  mean  that  the 
road  should  be  constructed  to  run  within  20 
rods  of  the  village,  feivett  v.  Lawrence- 
burgh  <S^  U.  M.  R.  Co.,  10  Ind.  539.— Dis- 
tinguished IN  Williamson  r\  Chicago,  R. 
I.  &  P.  R.  Co..  53  Iowa  126. 

When  a  railroad  is  empowered  to  con- 
nect with  another  railroad  "  at  the  city  of 
Charlotte,  at  the  point  which  may  be  found 
most  practicable,"  and  the  connection  is 
made  at  a  point  1000  yards  outside  the  city 
limits,  but  at  the  most  practicable  point, 
this  is  within  the  charter.  "At  "does  not 
necessarily  mean  "  in  "  the  city.  Purifoy  v. 
Richmond  6-  D.  R.  Co.,  46  Am.  6-  Eng.  Ji. 
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05.  OvciipyiiiK;  str<*(*tH  and   lii{;li- 

wuyH.* — (1)  Giiuiiil  rules. — All  act  wliicli 
autliorizes  the  construciioii  of  a  railroad  be- 
tween certain  termini,  without  prescribing 
its  precise  course  and  direction,  does  not 
prima  facie  confer  [jowcr  U)  lay  out  the 
road  on  and  aloiiy  an  existing  public  high- 
way; but  it  is  competent  for  the  legislature 
to  grant  such  authority,  either  by  express 
words  or  by  necessary  implication ;  and 
such  implication  may  result  either  from  the 
language  of  the  act  or  from  its  being 
shown,  by  an  application  of  the  act  to  the 
suliject-matter.  that  the  railroad  cannot,  by 
reasonable  intendment,  be  laid  in  any  other 
line.  Spriiii^Jieldv.  Connect iciit  River  R.  Co., 
4  Ctis/i.  {Mass.)  63.— AiM'KovKi)  in  Clinton 
V.  Cedar  Rapids  &  M.  R.  R.  Co..  24  Iowa  455. 
Cki  ricisKb  IN  State  v.  Montclair  R.  Co., 
35  N.  J.  L.  328.  DiSTlNGUisHKD  iR  Starr 
71.  Camden  &  A.  R.  Co.,  24  N.  J.  L.  592. 
Followed  in  Re  Boston  &  A.  R.  Co.,  53 
N.  Y.  574.  Quoted  in  Reichert  v.  St. 
Louis  &  S.  F.  R.  Co.,  51  Ark.  491  ;  Morris 
&  E.  R.  Co.  V.  Newark,  10  N.  J.  Eq.  352; 
Williams?'.  New  York  C.  R.  Co..  16  N.  Y.' 
97  :  Petition  of  Providence  &  W.  R.  Co.,  17 
R.  i.  324  ;  Ford  v.  Chicago  &  N.  W.  R.  Co.. 
14  Wis.  609.  Reviewed  in  New  London 
Northern  R.  Co.  v.  Boston  &  A.  R.  Co.,  io3 
Mass.  386;  North  Carolina  R.  Co.  v.  Caro- 
lina C.  R.  Co.,  83  N.  Car.  489. 

The  grant  to  a  railroad  company  by  its 
charter,  of  power  to  lay  out  and  construct  a 
railroad  between  designated  termini,  carries 
with  it,  as  an  incident  of  the  grant,  power 
to  cross  streets  and  highways  within  the 
location  of  its  road  without  any  special 
grant  to  that  effect.  Allen  v.  Mayor,  etc., 
of  Jersey  City,  53  N.f.  L.  522,  22  Atl.  Rep. 
257. 

But  a  grant  will  not  be  implied  to  con- 
struct a  railroad  upon  or  along  a  public 
highway,  unless  this  is  necessary  for  the 
route  as  authorized.  Attorney-General  ex 
rel.  V.  Morris  &*  E.  R.  Co.,  19  N.  J.  Eq. 
J>b\  reversed  in  19  N.J.  Eq.  575.— Fol- 
lowing Morris  &  E.  R.  Co.  v.  Newark,  10 
I.  J.  Eq.  352. 

The  power  granted  by  the  charter  of  a 
railroad  company  to  construct  their  road 
within  a  city  or  town  carries  with  it,  by 
implication,  the  power,  if  necessary,  to  lo- 

*  See  also  Streets  and  Highways. 


catc  their  road  upon  a  street  or  alley.  And 
if  a  company  be  authorized  to  build  a  rail- 
roafl  by  a  straight  line  between  two  desig- 
nated points,  the  power,  by  implication,  is 
conferred  to  run  upon,  along,  or  across  all 
tlie  streets  or  roafls  which  lie  in  the  course 
of  such  line.  Tennessee  &*  A.  R.  Co.  v. 
Adams,  3  //e.id  (  Venn.)  596. 

A  charter  to  build  a  railroad  to  a  city  im- 
ports authority  to  extend  the  road  within 
the  corporate  limits,  and  the  statute  confers 
on  a  railroad  having  such  charter  the  right 
to  use  any  public  street  within  such  city, 
without  making  compensation  therefor;  the 
particular  street  being  either  agreed  upon 
with  the  authorities  of  the  ciiy  or  desig- 
nated in  the  manner  pointed  out  by  the 
statute.  Houston  &•  T.  C.  R.  Co.  v.  Udiim, 
2  Am.  &'  Ens;.  R.  Cas.  503,  53  Te.v.  343. 
—Quoted  in  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Graves,  (Tex.)  10  Am.  &  Eng.  R.  Cas.  199; 
Ft.  Worth  &  R.  G.  R.  Co.  v.  Jennings,  46 
Am.  «Sr  Eng.  R.  Cas.  574,  76  Tex.  373,  13  S. 
W.  Rep.  270,  8  L.  R.  A.  180. 

(2)  Illustrations. — A  statute  provided  that 
where  a  railroad  "  intersected  "  a  highway, 
the  company  shoidd  restore  it  to  its  former 
usefulness.  Held,  that  where  a  road  was 
located  along  the  borders  of  a  turnpike, 
sometimes  on  the  footpath,  for  two  miles, 
it  was  not  within  the  provisions  of  the 
statute.  State  v.  New  Haven  <S^  A^.  Co.,  45 
Conn,  331. 

A  charter  provided  that  a  railroad  should 
be  so  located  in  a  certain  town  that  its  con- 
struction and  use  should  not  interfere  with 
a  certain  turnpike  road  "so  as  to  obstruct, 
impede,  or  endanger  public  travel."  Held, 
that  it  was  not  the  intention  of  the  statute 
to  remove  all  danger  incident  to  the  opera- 
tion of  a  railroad  ;  and  the  road  being  once 
constructed  to  the  satisfaction  of  the  pub- 
lic authorities,  the  duty  to  keep  it  safe,  after 
there  was  an  increase  of  travel  and  of 
population,  was  not  a  continuing  one. 
State  V.  New  Haven  &•  N.   Co..  45    Conn. 

33«- 

A  railroad  was  located  for  two  miles 
along  the  border  of  a  turnpike,  and  the 
commissioners  approved  the  location  and  a 
committee  reported  that  the  company  had 
complied  with  its  charter  as  to  the  safe 
construction  of  the  road.  Thirty  years 
afterward,  when  there  was  an  increase  of 
travel  upon  the  highway  and  an  increase  of 
business  on  the  road,  so  as  to  increase  the 
risk  of   accidents,  the  state  applied  for  a 
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mandamus  to  compel  the  company  to 
clianj,'c  the  location  of  its  roafl.  The  loca- 
tion and  construction  of  the  road  had  been 
api)roved  at  the  bcginniii)^.  //<•/</,  that  the 
nianrlamiis  should  not  he  Kranled.  S/afi-  v. 
.\'c7v  Haviit  &' X.  C'<».,  45  Conn.  331.— Dis- 
riNCUisHEO  IN  State  7'.  St.  Paul,  M.  &  M. 
K.  Co.,  35  Minn.  131. 

A  railway  company  was  authorized  by  its 
ciiartcr  to  construct  its  trades  on  a  certain 
street,  In  order  to  avoid  an  obstruction  at 
a  certain  point  in  said  street,  it  was  autli<jr- 
ized  to  "  use  sucii  portiDUS  of  adjacent 
streets  as  may  be  necessary."  Tlic  com- 
pany accordingly  laid  its  track  on  a  portion 
of  an  adjacent  street  and  continued  for  sev- 
eral years  to  run  its  cars  on  such  track. 
Subsequently,  the  obstruction  being  re- 
moved, it  undertook  to  construct  its  track 
wholly  on  the  first-named  street.  .\  bill  in 
equity  being  filed  by  another  company  hav- 
ing its  tracks  on  part  of  such  cross-sirect 
to  restrain  said  construction — field:  (i)  that 
the  first-named  company  had  not  made 
such  an  election  of  its  location  as  to  pre- 
clude it  from  altering  the  same,  so  as  to  run 
on  the  first-named  street ;  (2)  that  com- 
plainant had  no  standing  in  court  to  obtain 
an  injunction  on  such  ground.  The  com- 
monwealth or  the  city  alone  could  institute 
such  a  proceeding.  Pliiladi'lpliia  &»  G.  /". 
Puss.  /i'.  Co.'s  Appeal,  20  Am.  (s^  Eng.  R. 
Cas.  I,  \02  Pa.  St.  123. 

The  defendant  company  was  empowered 
by  its  acts  to  arch  over  the  public  thorough- 
fares in  the  parish,  not  only  for  the  con- 
struction of  the  railway  itself,  but  also  for 
the  erection  of  a  station,  although  local 
acts  existed  for  the  removal  of  obstruc- 
tions abutting  near  streets.  Attorney-Gen- 
eral w.  Eastern  Counties  K.  Co.,  \oM.  &*  W. 
263,  12  L.  J.  Ex.  106;  see  2  Raihu.  Cas. 
823. 

«0.  Crossliiff  iiavi{;al>lc  water.— 
An  unrestricted  grant  of  authority  to 
construct  a  railroad  from  one  designated 
point  to  another  carries  with  it  the  author- 
ity to  cross  a  navigable  stream,  if  the  rail- 
road cannot  reasonably  be  constructed  with- 
out doing  so.  Fall  Killer  Iron  Works  Co. 
V.  Old  Colony  &*  F.  K.  K.  Co.,  5  Allen 
(Afass.)  221. 

A  charter,  authorizing  the  construction 
of  a  railroad  "to  the  place  of  shipping 
lumber "  on  a  tide-water  river,  gives  the 
right  of  extending  the  road  across  the  flats 
and  over  the  tide-water,  to  a  point  at  which 
2  D.  R.  D.— 45. 


lumber  may  be  conveniently  shipped.  Pea- 
vey  v.  Calais  A'.  Co.,  30  Me.  498. 

A  railrcjad  company  may  be  authorized  to 
build  its  road  across  a  canal,  but  in  doing 
so  it  nnist  construct  the  road  so  as  not  to 
obstruct  or  impair  navigation.  If  it  ob- 
structs, it  is  liable  to  the  caiuti  company  in 
damages,  'Puckalioe  Canal  Co.  v.  Tuckalioc 
ijr-j.  K.  R.  Co.,  II  Leigh  {i'a.)  43. 

Where  a  railroad  is  chartered  so  as  to 
cross  a  navigable  lake,  it  is  not  thereby  re- 
lieved from  paying  damages  lo  riparian 
owners  on  cither  side  of  the  lake.  Dela- 
plaine  v.  Chicago  Sr*  A'.  W.  R.  Co.,  42  Wis. 
214,  15  Am.  Ry.  Reft.  28. 

4(7.  Itiiihliiiff  braiicli  roads,  Ni<l(>- 
tra<-k.s,  Hwitflie.s,  vW — The  chartered 
right  to  build  a  railroad  into  a  city  implies 
the  right  to  build  also  all  the  side-tracks 
and  switches  that  safety,  convenience,  and 
utility  may  demand.  Cleveland  &^  P.  R. 
Co.  v.  Speer,  56  Pa.  St.  325.— Distin- 
(;ui.siiF,i)  IN  Drady  7>.  Des  Moines  cS:  Ft.  D. 
K.  Co.,  14  Am.  &  Eng.  K.  Cas.  130,  57  Iowa 

393. 

A  charter  to  construct  a  "  railroad  "  from 
coal-fields  to  a  shipping  point  on  a  navi- 
gable river  includes  the  right  to  construct 
sidings  and  branches  to  wharves,  with  the 
right  to  increase  the  same  with  increase  of 
business.     Black  v.  Philadelphia  tS-»  A'.  R. 

Co.,     58    Pa.     St.    249.— DiSTINCUISHKI)    IN 

Philadelphia  v.  Philadelphia  &  R.  R.  Co., 
19  Phila.  (Pa.)  507.  Foi.lowf.d  in  Knick- 
erbocker Ice  Co.  V.  Philadelphia  &  R.  R. 
Co.,  15  l^hila.  (Pa.)  48. 

Where  the  char  cr  of  a  company  author- 
izes it  to  establish  a  railway  along  a  public 
street  to  a  particular  point,  and  to  run  a 
locomotive  on  the  road,  the  company  will 
be  entitled  to  make  a  turn-out  from  the 
main  track  to  communicate  with  a  depot 
erected  by  them  near  the  terminus  of  the 
road,  containing  the  machinery  necessary 
for  reversing  the  engine,  etc.,  where  no  ob- 
jection exists  to  the  construction  of  a  turn- 
out at  that  particular  point ;  subject, 
however,  to  the  police  power  of  *he  muni- 
cipality, and  so  constructed  and  used  as  to 
interfere  as  little  as  possible  with  the  free  use 
of  the  public  way.  AVw  Orleans  <S-  C.  R.  Co. 
V.  Second  Municipality,  i  La.  Ann.  128. — 
FoM.owEU  IN  Knight  v.  Carrollton  R.  Co.. 
9  La.  Ann.  284.  Reviewed  in  Mississippi 
&  T.  R.  Co.  V.  Devaney,  42  Miss.  555,  2  Am. 
Rep.  608. 

The  charter   of   a   company  authorizes 
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them,  "as  soon  as  they  conveniently  can," 
to  construct  a  road  with  one  or  more  tracks, 
and  to  miii<c  and  erect  "sucli  warejjouses, 
etc.,  and  all  tlie  works  and  appendages  for 
the  convenience  of  said  company  for  the 
use  of  said  railroad,"  This  gives  the  right 
to  construct  sidings,  turn-outs,  stations,  en- 
gine-house, anrl  all  works  and  appendages 
usual  in  the  convenient  operation  of  a  rail- 
road. rhiliuL'lpliia,  W.  &^  />'.  /»'.  Co.  v. 
Il'i7/i(iiiis,  54  J'a.  S/.  103. 

A  railroad  company  was  empowered  hy 
its  charter  to  construct  a  railway  between 
designated  tcrminiy  so  situated  as  to  make  it 
necessary  to  cross  a  turnpike  road.  In  ad- 
dition to  the  main  line  it  built  a  lateral 
road  across  the  turnpike  so  as  to  connect 
with  another  road.  ll<ld,  that  the  right  to 
cross  the  turnpike  with  the  lateral  road 
could  not  be  implied  from  a  provision  in 
the  company's  charter,  authorizing  all  rail- 
road companies,  upon  equal  terms,  to  run 
over  its  tracks.  Ihiltimore  &^  H.  de  G, 
Turnpike  Co.  v.  Union  R.  Co.,  35  Mii.  224, 

The  charter  of  a  railro.id  company  au- 
thorized them  to  construct  "a  railroad  or 
lateral  roads,"  together  with  a  certain  branch 
road,  between  certain  termini,  and  also  to 
build  and  maintain,  at  the  river  adjacent  to 
one  of  the  termini,  or  within  a  certain  num- 
ber of  miles  from  such  terminus,  such 
wharves,  bridges,  and  other  facilities  as  they 
might  think  necessary  for  the  enjoyment  of 
the  benefits  conferred  by  the  act.  Several 
years  after  the  road  had  been  laid  out  and 
gone  into  operation  the  company  attempted 
to  build  an  additional  branch  road  near  the 
terminus  aforesaid.  Held,  that  such  action 
was  not  authorized  by  the  charter.  Morris 
&^  E.  R.  Co.  V.  Central  R.  Co.,  31  N.  J.  L. 
205. — Ai'Pi,iKi>  IN  Colorado  Eastern  R.  Co. 
V.  Union  Pac.  R.  Co.,  44  Am.  &  Eng.  R.  Cas. 
10,  41  Fed.  Rep.  293.  Reviewed  in  Re 
Uronson,  i  Ont.  4>S. 

08.  Cliaii{;c  of  route  —  Choice  of 
routes.— All  railroad  charters  which  do 
not  express  the  contrary  must  be  taken  to 
allow  the  exercise  of  such  a  discretion  in 
the  location  of  the  route  as  is  incident  to 
iln  ordinary  practical  survey  of  the  same, 
made  with  reference  to  the  nature  of  the 
country  to  be  passed  over  and  the  obstacles 
to  be  encountered  or  avoided.  Sotithern 
Minn.  R.  Co.  v.  Stoddard,  6  Minn.  150 
ifiil.  92). 

Where  a  railroad  company  has,  by  its 
charter,  a  right  to  use  one  of  three  routes, 


it  cannot  complain  that  one  of  those  1 
not  adopted,  or  abandoned  by  il,  was>         ,1 
by  another  company.     Louisi'ille  Sf  P.  R. 
Co.  V.  Louisville  C.  R.  Co.,  2  Duv.  (hy.)  175. 

Where  a  railroad  company  constructs  a 
new  route  and  withdraws  its  tlirciugh  trains 
from  the  old  one,  a  private  individual,  who 
only  claims  to  be  injured  thereby  by  a  de- 
pieciaiion  of  his  property,  rannoi  raise  tin! 
(|uestion  that  tin-  company  has  violated  its 
charier.  Kiiimly  v.  St.  Louis,  A',  C.  iir»  A'. 
R.  Co.,  6y  Mo.  658.— Foi.i.owiNC  Martin- 
dale  V.  Kansas  City,  St.  j.  &  C.  IJ.  R.  Co., 
60  Mo.  510. 

The  7th  section  of  the  defendant's  char- 
ter provided  that  it  should  be  lawful  for  the 
company  to  change  or  alter  the  location  of 
said  road  or  to  locate  new  lines,  when  'i- 
tional   tracks   should    be   required  t 

point  or  points  between  Phillipsbr 
Elizabethport.  I/eld,  that  as  the  company 
had  not,  since  the  i)assage  of  the  act,  es- 
tablished any  new  lines,  its  power  in  that 
respect  was  not  exhausted,  and  that  by  the 
terms  "between  Phiilipsburgh  and  Easton," 
as  used  in  the  charter,  those  two  places, 
being  the  termini  of  the  road,  are  not  ex- 
cluded. Morris  &^  E.  R.  Co.  v.  Central  R. 
Co.,  31  A'.  /.  /..  205.— DlSTINGUISIIRD  IN 
Chillis  V.  Central  R.  Co.,  33  N.  J.  L.  323. 

A  charter  as  originally  granted  author- 
ized the  company  to  change  the  location  of 
its  road  upon  the  happening  of  certain  con- 
tingencies. Afterward  the  state  extended 
its  credit  in  aiding  the  company  to  make  a 
loan  in  such  a  manner  as  to  give  it  the  right 
to  object  to  a  change  of  route ;  but  a  subse- 
quent act  gave  the  assent  of  the  state  to 
such  change.  Held,  that  the  latter  act  only 
gave  the  company  the  power  that  it  had 
under  its  original  charter,  and  therefore  the 
board  of  directors  could  make  the  change 
without  the  assent  of  the  stockholders. 
Ste^uart   V.    Little  Miami  R.   Co.,  14   O/iio 

353- 
G9.  PurclinHiiig  road  already  built.* 

— Where  a  company  is  authorized  by  its 
charter  to  construct  a  road  between  desig- 
nated points,  and  is  further  authorized  "  to 
have,  purchase,  possess,  enjoy,  and  retain 
lands,  rents,  hereditaments,  tenements, 
goods,  chattels,  and  effects  of  whatever 
kind,  nature,  or  quality  the  same  may  be, 
and  the  same  to  sell,  grant,"  etc.,  this  au- 
thorizes the  company  to  buy  a  road  already 

*  See  also  title  Sales  or  Railways. 
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built  over  a  portion  of  the  route,  liranch 
s.  Atlantic  Sf  G.  A'.  Co..  3  If'oo<is  {U.  S.) 
481. 

A  railroad  company  chartered  with  the 
above  powers  and  authorized  to  incorporate 
its  stock  with  the  slock  of  an"  other  com- 
pany, has  power  to  sell  its  riKid  to  my  other 
company  authorized  to  buy  it.  lit  inch  v. 
Atlantic  cV'  G.  K.  Co..  3  lyooih  (U.  S.)  481. 

A  railroad  company  was  authorized  by  its 
charter  to  construct  and  use  a  raiiroiid  along 
a  certain  line,  and  also  to  connect  with  an- 
other road.  By  another  section  the  company 
was  authorized  to  purchase  a  road  already 
built  on  the  designated  line.  Hclil,  that  it 
was  immaterial  whether  the  company  pur- 
chased or  built  tlie  road.  Clnu'land,  /'.  &^ 
A.  A'.  Co.  V.  Erie,  rj  Pa.  St.  380. 

70.  OoiiiuM'tiiif;  with  otlivr  liiivH  of 
truiisp<irtiiiioii. — A  corporation  whose 
railroad  extends  across  the  state  of  Wiscon- 
sin from  Lake  Michig.'in  to  the  MisMssippi 
river,  and  which  is  authorized  by  its  charter 
to  make  "  such  contracts  with  any  other 
person  or  corporation  whatsoever  as  the 
management  of  its  railroad  and  the  con- 
venience and  interest  of  the  corporation 
and  the  conduct  of  its  aflfairs  may,  in  the 
judgment  of  its  directors,  require;"  and,  by 
general  laws,  to  make  such  contracts  with 
any  railroad  company  wliose  road  termi- 
n.itcs  on  the  eastern  shore  of  Lake  Michigan 
"as  will  enable  them  to  run  their  roads  in 
connection  with  each  other  in  such  manner 
as  they  shall  deem  most  beneficial  tr)  their 
interest ;"  and  "  to  build,  construct,  and  run, 
as  part  of  its  corporate  property,  such  num- 
ber of  steamboats  or  vessels  as  they  may 
deem  necessary  to  facilitate  the  business 
operations  of  such  company  or  companies ;" 
;.nd  also  "  to  accept  from  any  other  state  or 
territory  of  the  United  States,  and  use  any 
powers  or  privileges  applicable  to  the  car- 
rying of  persons  and  property  by  railway  or 
steamboat  in  said  state  or  territory  " — has 
the  power,  for  the  purpose  of  carrying  pas- 
sengers and  freight  in  connection  with  its 
own  railroad  and  business,  to  enter  into  an 
agreement  with  the  proprietors  of  steam- 
boats running,  by  way  of  the  great  lakes, 
between  its  eastern  terminus  and  Buffalo, 
in  the  state  of  New  York,  by  which  it  guar- 
antees that  the  gross  earnings  of  each  boat 
for  two  years  shall  amount  to  a  certain  sum. 
CrciH  Bay  &•  M.  R.  Co.  v.  Union  Steamboat 
Co.,  107  U.  S.  98,  2  Sup.  Ct.  Rep.  221.— 
Quoted  in  Venner  v.  Atchison,  T.  &  S.  F. 


R.  Co.,  28  Fed.  Rep.  581  ;  Tod  v.  Kentucky 
Union  Land  Co.,  57  Fed.  Rep.  47. 

A  provision  in  the  charter  of  a  railroad 
conipany  reciuiring  the  company  to  permit 
other  companies  to  form  "running  connec- 
tions "  witii  it,  floes  not  impose  any  obliga- 
tion ui)on  such  company  to  carry  freiglr.  in 
the  cars  in  which  it  may  be  tene'-red  i)y  a 
conneeting  line,  when  its  own  cars  are  iu,t 
in  use,  anrl  the  freight  would  luit  be  injured 
by  transfer  to  another  car.  Oregon  S.  /.. 
L-^  U.  N.  A'.  Co.  V.  Northern  Pac.  R.  Co. ,  5 1 
Am.  &^  Fnj(.  R.  Cas.  145,  51  /'cil.  Rep.  465. 

The  grant  to  a  railroad  com[)any  of  a 
right  to  extend  and  unite  with  any  other 
railroad  in  the  state  gives  a  general  author- 
ity to  extend  to  any  other  road  within  the 
prescribed  limits.  lielUn>ille  &'  I,  R.  Co.  v. 
Gregory,  1 5  ///.  20. 

In  1846  one  railroad  company,  by  a  pro- 
vision in  its  charter,  was  authorized  to 
locate  a  portion  of  its  road  on  the  location 
of  another  company  north  of  a  certain 
point,  and  to  use  a  part  of  the  road  north  of 
the  same  point  upon  paying  "a  reasonable 
compensation  for  the  use  of  their  road,  as 
is  granted  by  this  act;  the  amount  to  be 
paid  in  one  sum,  and  not  as  annual  rent, 
and  to  be  determined,  in  case  of  disagree- 
ment, by  three  referees."  I/cM,  that  the 
"  use "  of  the  road  contemplated  was  the 
use  of  a  part  of  the  location  of  the  existing 
road  for  the  construction  of  the  new  one, 
and  not  the  use  of  the  residue  of  the  exist- 
ing road,  that  use  being  regulated  by  an- 
other statute;  neither  did  it  include  the 
use  of  branches  constructed  before  1846. 
Lo^vell&^  L.  R.  Co.  v.  Boston  <&<•  L.  R.  Corp., 
7  Gray  (Mass.)  27. 

When  authority  is  given  to  connect  with 
the  C.  &  S.  C.  railroad  or  with  the  N.  C. 
railroad,  at  Charlotte,  and  the  railroad 
locates  its  line  and  proceeds  to  construct  it 
to  a  junction  with  the  N.  C.  railroad,  but  a 
few  months  before  its  completion  to  the 
latter  point  crosses  another  railroad  which 
connects  with  the  C.  &  S.  C.  railroad,  and 
by  permission  of  this  latter  railroad  it  runs 
its  cars  temporarily  over  it  to  the  C.  &  S.  C. 
railroad  (laying  down  a  third  rail  by  reason 
of  difference  in  gauge),  this  is  not  a  "con- 
struction of  its  railroad  to  a  junction  with 
the  C.  &  S.  C.  railroad"  which  deprives  it 
of  its  election  to  connect  with  the  N.  C. 
railroad.  Pnrifoy  v.  Richmond  &^  D.  R. 
Co.,  46  Am.  &•  Eng.  R.  Cas.  232, 108  N.  Car. 
100,  12  S.  E.  Rep.  741. 


:JS 


708 


CHARTERS,  71-73. 


H 


i  ( 
\  1 


.^\ 


A  railroad  company  was  authorized  to 
connect  their  road  with  any  road  legally 
authorized  to  come  within  the  limits  of  a 
certain  city  named.  Another  section  of  its 
charter  authorized  it  to  purchase  a  road 
which  had  been  built  along  the  same  route, 
and  forfeited  to  the  state.  A  third  road 
had  been  built  from  the  designated  city  for 
some  flistance  in  another  direction,  which 
had  been  also  declared  forfeited.  //M, 
that  the  company  could  either  build  a  road 
or  occupy  or  purchase  the  one  already 
built;  that  the  second  one  mentioned  as 
built  and  forfeited  was  a  legally  constructed 
road  for  the  purpose  of  making  a  connec- 
tion ;  and  that  the  legality  of  the  road  could 
not  be  inquired  into  collaterally.  Cleve- 
land, P.  6-  A.  R.  Co.  V.  Erie,  rj  Pa.  SL  380. 

71.  Extendiiiif  the  line.  —  A  pro- 
vision in  the  charter  of  a  railroad  company, 
authorizing  it  to  change  the  location  of  its 
road  between  the  terminal  points  named, 
gives  no  power  to  change  the  terminal 
points  themselves.  Attorney-General  v. 
IVest  Wisconsin  R.  Co.,  36  Wis.  466,  9  Am. 

Ry.  Rep.  141. 

Where  a  company  by  an  amendment  is 
authorized  to  extend  its  road  to  a  point 
named,  which  is  not  on  a  direct  continuing 
line  of  the  road  as  designated  in  the  original 
charter,  it  is  not  authorized  to  depart  from 
the  original  terminus  of  the  road  as  fixed 
by  charter  and  build  a  direct  line  to  the 
new  point  on  the  extension.  Works  v. 
/unction  R.  Co.,  5  McLean  {U.  S.)  425. 

Under  Wis.  Act  of  1863.  ch.  243,  charter- 
ing the  Tomah  &  L.  S.  C.  R.  Co.,  and  pro- 
viding in  section  5  that  the  company  was 
authorized  to  "  locate,  construct,  and  oper- 
ate a  railroad  from  such  point  as  the  direc- 
tors shall  determine,  in  the  town  of  Tomah 
*  *  *  or  on  the  track  of  the  Milwaukee  and 
La  Crosse  railroad,  or  any  other  railway 
running  out  of  Tomah  "  to  a  point  on  Lake 
St.  Croix,  the  southern  terminus  of  the 
road  is  required  to  be  in  Tomah  and  on 
the  track  of  some  other  road.  Attorney- 
General  v.  West  Wisconsin  R.  Co.,  36  Wis. 
466,  9  Am.  Ry.  Rep.  141. — QUOTING  People 
V.  Albany  &  V.  R.  Co.,  19  How.  Pr.  523,  37 
Barb.  216. 24  N.  Y.  261.— Distinguished  in 
Atlantic  &  P.  R.  Co.  v.  St.  Louis,  66  Mo.  228 ; 
Trester  v.  Missouri  Pac.  R.  Co.,  33  Neb.  171. 

3.  Conditions,  Reservations,  Exemptions. 

72.  Conditions,  generally.— Where 

the  legislature  has  expressed  the  conditions 


on  which  the  grant  of  a  franchi'^e  shall  de- 
pend, it  is  not  competent  to  raise  otlier  and 
additional  conditions  by  mere  implications. 
Cher  aw  &^  C.  R.  Co.  v.  White,  lo  So.  Car. 

'S5- 

A  stipulation  in  the  charter  of  a  railroad 
company  that  the  company  shall  pay  to  the 
state  a  bonus,  or  a  portion  of  its  earnings, 
is  not  repugnant  to  the  constitution  of  the 
United  States.  Such  a  stipulation  is  differ- 
ent in  principle  from  the  imposition  of  a  tax 
on  the  movement  or  transportation  of  goods 
or  persons  from  one  state  to  another.  The 
latter  is  an  interference  with  and  a  regula- 
tion of  commerce  between  the  states  and 
beyond  the  power  of  the  state  to  impose. 
The  former  is  not.  Baltimore  &•  O.  R.  Co. 
v.  Maryland,  21  Wall.  ((/.  S.)  456,  6  Am. 
Ry.  Rep.  483. 

73.  Conditions  precedent. — Where 
the  plea  of  nul  tiel  corporation  is  filed  to  an 
action  of  replevin  brought  bya  railway  com- 
pany, it  must  appear  that  the  body  has 
accepted  the  charter  and  complied  with  the 
conditions  precedent  to  its  organization. 
When  no  such  acts  are  shown,  but  it  appears 
that  another  company  is  in  possession  and 
exercising  the  franchises,  the  presumption 
will  be  indulged  that  the  plaintiff  has  not 
organized.  Wheadon  v.  Peoria,  P.  6-/.  R. 
Co.,  42  Ill.\<)\. 

A  condition  precedent  is  anything  which, 
by  the  express  provisions  of  the  statute,  is 
made  a  condition  to  be  performed  on  the 
part  of  the  corporation  before,  and  as  a 
foundation  of  the  exercise  of  the  powers 
and  privileges  under  the  charter.  Lyons  v. 
Orange,  A.  &>  M.  R.  Co.,  32  Md.  18. 

An  act  incorporating  a  railroad  company, 
with  a  condition  inserted  therein  that  it 
shall  be  void  if  not  carried  into  effect  with- 
in a  time  limited,  and  containing  also  a 
proviso  that,  after  20  years,  the  common- 
wealth may,  in  a  certain  contingency,  pur- 
chase the  franchise  of  the  road,  is  not,  in 
virtue  of  either  of  these  provisions,  expressly 
limited  as  to  its  duration,  within  the  Mas- 
sachusetts Act  of  1830,  ch.  8r  (Rev.  St.  ch. 
44.  §  23).  Roxbury  v.  Boston  &*  P.  R.  Corp., 
6  Ctish.  {Afass.)  424. 

Where  a  railroad  charter  confers  corpo- 
rate powers  in  language  importing  an  im- 
mediate grant,  with  a  proviso  "that  said 
persons  shall  commence  operations  upon 
said  road  within  two  years  after  the  passage 
of  this  act  and  complete  the  same  within 
five  years,"  the  requirements  of  the  proviso 
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are  not  conditions  precedent  to  a  corporate 
existence.  Chcraw  &*  C.  A'.  Co.  v.  White, 
\i,So.  Car.  51.— FoLUiWKD  in  Chcraw  & 
C.  R.  Co.  V.  Garland,  14  So.  Car.  63. 

74.  l{e.scrvatioiis. — A  reservation,  in 
the  charter  of  a  railroad  corporation,  of  a 
right  to  authorize  other  railroad  corpora- 
tions to  enter  upon  and  use  this  railroad, 
extends  to  a  branch  railroad  purchased 
from  another  corporation,  whose  charter 
contained  no  such  reservation,  although  the 
legislature,  since  the  purchase,  have  enacted 
that  the  corporation  purchasing  "  shall  have 
all  the  powers  and  privileges,  and  be  subject 
to  all  the  duties, restrictions, and  liabilities" 
set  forth  in  that  charter.  Lexington  &*  IV. 
C.  Ji.  Co.  V.  Fitchburg  R.  Co.,  14  Gray 
{Afass.)  266. 

75.  Exemptions,  generally.— A  pro- 
vision in  a  railroad  charter,  giving  the  com- 
pany the  fee-simple  title  to  the  land  in  its 
right  of  way,  and  providing  that  it  sliall 
have  the  "  sole  use  and  occupation  of  the 
same,  and  no  person,  body  corporate  or 
politic  shall  in  any  way  interfere  therewith, 
molest,  disturb,  or  injure  any  of  the  rights 
and  privileges  granted,  or  that  would  be  cal- 
culated to  detract  from  or  affect  the  profits 
of  said  corporation,"  does  not  relieve  the 
company  from  the  operation  of  a  subsequent 
statute,  making  railroad  companies  liable 
for  stock  killed,  unless  the  road  is  properly 
fenced.  Indianapolis  &*  C.  R.  Co.  v.  Ker- 
cheval.  16  Ind.  84. 

For  acts  done  under  legislative  sanction 
which  are  esacntially  private  wrongs  and  a 
direct  invasion  of  private  property,  the  com- 
pany's charter  is  no  justification.  Costigan 
V.  Pennsylvania  R.  Co.,  54  A'.  /.  L.  233,  23 
At  I.  Rep.  810. 

The  autho.-ity  granted  to  a  corporation 
by  its  charter  to  construct  a  railroad  does 
not  thereby  confer  upon  it  an  immunity 
from  liability  for  damages  to  others  in  re- 
spect to  their  adjacent  lands,  when,  under 
the  same  circumstances,  a  private  individual 
would  be  liable.  Such  immunity  expressly 
granted  by  the  legislature  would  be  in  con- 
flict with  the  Magna  Charta  and  the  consti- 
tution. Staton  V.  Norfolk  <S-  C.  R.  Co.,  52 
Am.  &*  Eng.  R.  Cas.  686,  1 1 1  A^.  Car.  278, 
16  5".  E.  Rep.  181.— Quoting  Raleigh  &  G. 
R.  Co.  V.  Davis,  2  Dev.  &  6.451  ;  Cornelius 
V.  Glen,  7  Jones  512  ;  State  v.  Glen,  7  Jones, 
321 ;  Johnston  -ii.  Rankin,  70  N.  Car.  550. 
Revikwing  Jenkins  v.  Wilmington  &  W.  R. 
Co.;  1 10  N.  Car.  438. 


76.  Exemption   from   taxation.*— 

The  payment  by  a  corporation  to  the  gov- 
ernment of  the  state  of  a  bonus  for  granting 
a  charter  of  incorporation  does  not  protect 
the  grantee  of  the  franchise  from  all  taxa- 
tion, except  such  as  the  state  has  reserved  a 
right  to  impose  in  the  charter  itself.  Minct 
V.  Philadelphia,  IV.  <S^•  B.  R.  Co.,  2  Abb.  (C. 
S.)  323 ;  affirmed  in  18  Wall.  206. — QUOTING 
Philadelphia  &  W.  R.  Co.  v.  Maryland,  10 
How.  (U.  S.)  376. 

The  exemption  from  taxation  granted  by 
its  charter  to  the  Georgia  R.  &  B.  Co.  is  a 
contract  with  the  state, and  such  exemption 
cannot  be  affected  or  withdrawn  by  subse- 
quent legislation.  State  v.  Georgia  R.&^B. 
Co.,  54  Ga.  423. 

Whilst  the  words  in  limiting  the  taxing 
power  of  the  state  are  very  broad  in  tiie 
original  charter  of  1845  of  the  defendant, 
the  limitation  covering  the  railway  and  its 
appurtenances  and  all  property  therewith 
connected,  yet,  under  the  rules  for  the  con- 
struction of  such  grants,  they  will  not  be 
construed  to  embrace  real  estate  other  than 
that  the  continuous  use  of  which  is  neces- 
sary for  the  road — that  is,  that  lying  each 
side  of  its  track  and  that  covered  by  its 
depots,  yards,  and  shops,  and  other  places 
necessary  to  the  full  exercise  of  its  fran- 
chise. Wright  V.  Southwestern  R.  Co.,  64 
Ga.  783. 

A  provision  in  a  railroad  charter  that  the 
company  should  pay  a  certain  sum  to  the 
state  as  taxes,  "  and  no  more,"  is  a  limita- 
tion as  to  the  amount  of  state  taxation,  but 
does  not  relieve  the  company  from  local  or 
county  taxes.  Kentucky  C.  R.  Co.  v.  Pendle- 
ton County,  (Ky.)  2  S.  W.  Rep.  176.— FOL- 
LOWING Kentucky  C.  R.  Co.  v.  Bourbon 
County,  82  Ky.  497. 

Under  the  Md.  Act  of  1831,  ch.  296,  incor- 
porating the  Delaware  &  Maryland  R.  Co., 
and  exempting  it  from  taxation  "except 
upon  that  portion  of  the  termini  and  fi:-"d 
works  of  said  company  which  may  be  within 
the  state  of  Maryland,"  it  is  not  competent 
for  the  legislature  to  impose  a  tax  upon  the 

•  See   also  Taxes,  VI. 

Charter  contracts  exempting  from  taxation, 
see  note,  17  Am.  &  Eng.  R.  Cas.  398 

Charter  subject  to  reserved  power  of  amend- 
ment; taxation  may  be  imposed  notwithstand- 
inR  exemption  clause,  see  note,  17  Am.  &  Eng. 
R.  Cas.  410. 

Exemption  from  taxation.  Yazoo  &  Missis- 
sippi Valley  Railroad  Company's  charter  con- 
strued, see  37  Am.  &  Eng.  R.  Cas.  394,  abstr. 
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gross  receipts  upon  that  portion  of  the  road 
after  it  has  become  consolidated  with  an- 
other. State  V.  Philadelphia,  W.  (&-  B.  R. 
Co.,  45  Md.  361.— Reviewing  Wilmington 
R.  Co.  V.  Reid,  13  Wall.  (U.  S.)  264;  Phila- 
delphia, W.  &  B.  R.  Co.  V.  Bayless,  2  Gill 
(Md.)  355. 

A  provision  in  a  charter  of  a  railroad 
company  that  they  should  be  subject  to  a 
certain  specified  tax  in  lieu  of  all  other  taxes 
will  apply  to  all  property  held  by  the  com- 
pany necessary  to  accomplish  the  end  for 
which  they  were  incorporated.  Stale  {New 
Jersey  R.  6»  T.  Co.,  pros.)  v.  Hancock,  35  A^. 
/.  L.  537,  3  Am.  Ry.  Rep.  223 ;  reversing  33 
A'^  /.  L.  31 5.— Following  Gardner  v.  State, 
21  N.  J.  L.  .57 ;  State  v.  Flavell,  24  N.  J.  L. 
370 ;  State  v.  Ross,  24  N.  J.  L.  497  ;  State  v. 
Blundell,  24  N.  J.  L.  403;  State  v.  Col- 
lector, 26  N.  J.  L.  519,  State  v.  Leester,  29 
N.  J.  L.  541 ;  Cook  v.  State,  33  N.  J.  L.  475. 
— Distinguished  in  State  v.  Mayor,  etc., 
of  Jersey  City,  49  N.  J.  L.  540,  9  Atl.  Rep. 
782.  8  Cent.  Rep.  633.  Followed  in  State 
V.  Woodruff,  36  N.  J.  L.  94;  State  v.  Bin- 
ninger,  i  Am.  &  Eng.  R.  Cas.  410,  42  N.  J. 
L.  528. 

The  word  "  necessary  "  in  this  connection 
does  not  mean  "'indispensable " ;  it  em- 
braces all  things  suitable  and  proper  for 
carrying  into  execution  the  powers  granted, 
and  it  is  not  to  be  contradistinguished  from 
the  word  "convenient."  State  {New Jersey 
R.  6>"  T.  Co.,  pros.)  v.  Hancock,  35  N.  J.  L. 
537,  J  Am.  Ry.  Rep.  223 ;  reversing  33  A'^,  /. 
L.  315. — Reviewing  and  criticising  State 
V.  Com'rs  of  Mansfield,  23  N.  J.  L.  510. — 
Distinguished  in  United  N.  J.  R.  &  C. 
Co.  V.  Jersey  City.  53  N.  J.  L.  547.  Ex- 
plained in  Greenwich  v.  Easton  &  A.  R. 
Co.,  24  N.  J.  Eq.  217. 

A  charter  of  a  railroad  company  p-ovided 
that  the  company  should  be  subject  to  a 
certain  specified  tax,  and  that  no  other  tax 
should  be  imposed.  Held,  that  such  ex- 
emption extended  to  a  tract  of  gravel  land 
purchased  to  provide  materials  for  the  re- 
pair of  their  road,- and  also  to  a  branch  road 
connecting  said  gravel-pits  with  their  tram- 
way. State  {New  Jersey  R.  &^  T.  Co.,  pros.) 
V.  Hancock,  35  A^.  /.  L.  537,  3  Am.  Ry.  Rep. 
223;  reversing  II  N.  J.  L.  315. — QUOTED  IN 
State  V.  Fuller,  40  N.  J.  L.  328. 

A  provision  in  a  charter  that  a  railroad 
company  shall  not  be  liable  for  taxes  for  a 
term  of  twenty  years,  in  consideration  that 
it  will  carry,  without  charge,  all  state  troops, 


and  munitions  of  war,  which  the  state  re- 
quires it  to  carry,  violates  a  provision  of  the 
Oregon  constitution  rtquiring  all  taxation 
to  be  equal  and  uniform,  and  that  there 
shall  be  a  just  valuation  for  taxation  of  all 
property.  Hogg  v.  Mackay,  23  Or  eg.  339,  31 
Pac.  Rep.  Ti%  \<)  L.  R.  A.  77.— DISAPPROV- 
ING Hunsaker  v.  Wright,  30  111.  146.  Quot- 
ing Huntington  v.  Worthen,  120  U.  S.  97.  7 
Sup.  Ct.  Rep.  469;  Washington  University 
V.  Rouse,  8  Wall.  (U.  S.)  439.  Reviewing 
Memphis  &  C.  R.  Co.  v.  Gaines,  3  Tenn. 
Ch.  604;  Ellis  V.  Louisville  &  N.  R.  Co..  8 
Baxt.  (Tenn.)  530. 

IV.    ABANDONMENT  AND  FOBFEITUBE. 

77.  Grounds  of  forfeiture,  gener- 
ally.*— When  a  charter  expressly  imposes 
a  duty  which  the  corporation  is  to  perform, 
not  merely  to  the  citizen,  but  towards  the 
sovereign  itself,  although  it  may  not  declare 
that  non-performance  shall  work  a  forfeit- 
ure, yet  it  must  be  taken  to  have  been  re- 
quired by  the  state  as  a  material  stipulation, 
for  the  non-performance  of  which  by  the 
corporation  the  state  may  put  an  end  to  the 
contract.  Attorney-General  v.  Petersburg 
&•  R.  R.  Co.,  6  Ired.  {N.  Car.)  456. 

A  railroad  corporation  does  not  necessa- 
rily forfeit  its  charter  where,  under  legisla- 
tive authority,  it  conveys  its  road  to  another 
corporation.  State  v.  St.  Paul  &^  S.  C.  R. 
Co.,  35  Afinn.  222.  28  A^.  W^.  Rep.  245. 

The  fact  that  a  railroad  has  been  sued 
and  declared  insolvent,  and  a  receiver  ap- 
pointed, does  not  justify  the  court  in  de- 
claring its  charter  forfeited,  and  restraining 
a  further  construction  of  the  road,  where 
no  proceeding  of  forfeiture  has  been  taken 
by  the  people.  Moran  v.  Lydecker,  27  Hun 
{N.  F.)  582,  1 1  Abb.  N.  Cas.  298. 

The  fact  that  the  subscribers  to  the  capi- 
tal stock  of  a  corporation  do  not,  at  the 
time  of  subscription,  pay  $5  on  each  share 


*  Forfeiture  of  charter  of  corporation,  see 
note,  29  Am.  &  Eno.  R.  Cas.  451. 

Forfeiture  of  benefits  conferred  by  congress, 
see  note,  13  Am.  &  Eng.  R.  Cas.  172. 

Failure  to  observe  implied  conditions  as 
grounds  of  forfeiture  of  charter,  see  note,  8  Am. 
St.  Rep.  18S. 

Substantial  performance  of  conditions  of  char- 
ter is  all  that  is  required  to  prevent  forfeiture, 
see  note,  8  Am.  St.  Rep.  182, 

Abandonment  of  business,  transfer  of  assets, 
and  insolvency  as  grounds  for  frrfciturc  of 
charter,  see  note.  8  Am.  St.  Rep.  190. 

Charters  only  forfeited  by  acts  in  which  pub- 
lic has  an  interest,  see  note,  8  Am.  St.  Rep.  iSS. 
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subscribed  will  not  invalidate  the  charter. 
Commonwealth  v.  West  Chester  R,  Co.,  3 
Grant  Cas.  {Pa.)  200.  -Distinguished  in 
People  V.  Chambers,  42  Cal.  201. 

A  Pennsylvania  corporation  obtained  a 
charter  also  from  Maryland,  and  then  in- 
stituted suit  in  a  federal  court  to  test 
the  validity  of  certain  Pennsylvania  laws. 
Held,  that  a  federal  court  sitting  in  Penn- 
sylvania is  not  a  court  o'  another  sovereign, 
but  one  of  the  courts  of  that  state  ;  there- 
fore suing  in  such  court  was  no  breach  of 
duty  that  the  corporation  owed  to  Pennsyl- 
vania, and,  as  a  result,  no  cause  for  forfeit- 
ure of  its  charter.  Commonivealth  ex  rel.  v. 
Pittsburg  &>  C.  R.  Co.,  58  Pa.  St.  26. 

Under  an  act  of  the  legislature  a  railroad 
succeeded  to  the  property  and  franchises  of 
a  former  company,  on  condition  that  it  pay 
certain  debts  of  the  former,  whicli  was  made 
a  condition  precedent  to  the  exercise  of  its 
charter  privileges.  Held,  that  a  failure  to 
pay  a  debt  might  work  a  forfeiture  of  the 
charter,  at  the  suit  of  the  state ;  but  this 
could  not  affect  the  right  of  an  individual 
to  proceed  by  suit  to  collect  such  a  debt. 
St.  Louis,  A.  &*  T.  H.  R.  Co.  v.  Miller,  43 
///.  199. 

78.  Failure  to  construct  road  with- 
in time  limited.* — Under  a  provision  in 
a  statute  that  upon  failure  to  build  a  road 
within  a  specified  time,  all  unbuilt  portions 
thereof,  "with  the  properties,  rights,  and 
franchises  appertaining  hereto,  shall  be  ab- 
solutely forfeited,"  the  failure  to  build  a 
branch  road  causes  the  forfeiture  of  the  cor- 
porative charter  only  as  to  such  particular 
branch.  State  v.  St.  Paul  &*  S.  C.  R.  Co., 
35  Afinn.  222,  28  JV.  W.  Rep.  245. 

The  provisions  of  a  railroad  charter,  re- 
quiring that  a  certain  section  of  the  road 
shall  be  completed  within  a  specified  time, 
and  that  on  failure  the  charter  should  be 
null  and  vo'.d,  are  not  of  the  essence  of  the 
contract  between  the  corporation  and  stock- 
holder.    San  Antonio  v.  /ones,  28   Tex.  19. 

70.  Misuse,  non-use,  or  abuse  of 
A'anchise.f — It  is  a  tacit  condition,  an- 

*  Failure  to  observe  express  conditions  as 
ground  of  forfeiture  of  charter,  see  note,  8  Am. 
St.  REt.  186. 

f  Misuser  or  non-user  as  ground  for  forfeiture 
of  frsinchises,  see  notes,  20  Am.  &  Eng.  R.  Cas. 
561 ;  14  Id.  46. 

Wilful  abuse  or  improper  neglect  is  nercijary 
to  work  forfeiture  of  charter,  see  note,  8  Am.  St. 
Rep.  183. 

Illegal  acts,  such  as  forming  combinations  or 


nexed  to  or  implied  in  the  charter  of  every 
private  corporation,  that  the  government 
may  resume  its  corporate  franchises  for  a 
m  isuser  or  non-user  thereof.  State  ex  rel.  v. 
Minnesota  C.  R.  Co.,  29  Am.  &^  Eng.  R. 
Cas.  440,  36  Minn.  246,  30  yV.  IV.  Rep.  816. 

Where  a  charter  provides  that  "  if  the 
corporation  shall  at  any  time  misuse  or 
abuse"  its  franchises,  the  legislature 
may  revoke  the  grant,  the  power  of  rev- 
ocation is  thereby  made  conditional  upon 
the  fact  of  some  misuse  or  abuse;  and  this 
fact  must  be  proved  upon  some  inquiry  giv- 
ing the  corporation  tin  opportunity  to  be 
heard  in  defense  before  the  charter  can  be 
revoked.  Baltimore  v.  Pittsburgh  &•  C.  R. 
Co.,  I  Abb.  {C/.S.)9. 

It  is  not  every  non-user  that  will  furnish  a 
sufficient  ground  of  forfeiture  of  a  charter. 
Chesapeake  &•  O.  Canal  Co.  v.  Baltimore  <&* 
O.  R.  Co.,  4  Gi//  fir- J.  {Mil.)  I. 

A  railroad  corporation  assumes  the  per- 
formance of  duties  for  the  benefit  of  the 
public  generally.  When  such  corporation, 
for  a  period  of  five  years,  fails  to  construct 
the  line  of  railroad  named  in  its  charter,  but 
condemns  private  property  and  constructs 
a  railroad  wholly  unsuited  to  the  wants  of 
the  public,  and  for  the  benefit  only  of  coal 
mines,  owned  and  operated  by  the  principal 
corporators  and  stockholders  of  such  rail- 
road company,  it  is  a  misuse  of  its  corporate 
powers,  franchises,  and  privileges.  State  v. 
Hazelton  &•  L.  R.  Co.,  14  Am.  &*  Eng.  R. 
Cas.  51.  20  Am.  &•  Eng.  R.  Cas.  560, 40  Ohio 
St.  504. 

80.  Xon-residence  of  officers  and 
directors. — The  failure  of  the  president 
or  vice-president  and  a  majority  of  the  di- 
rectors of  a  railroad  corporation  to  reside 
in  Te^as  after  the  19th  of  June,  1858,  as  re- 
quired by  the  act  of  1857,  is  a  good  ground 
of  forfeiture  of  the  charter.  That  the  act 
was  passed  after  the  organization  of  the 
company,  under  its  charter,  does  not  affect 
its  validity  or  render  it  liable  to  the  olijec- 
tion  that  it  is  an  unconstitutional  provision 
which  impairs  the  obligation  of  the  con- 
tract. State  V.  Southern  Pac.  R.  Co.,  24 
Tex.  80. 

The  statutes  of  Wisconsin  relating  to  the 
levy  of  an  attachment  or  execution  upon 
shares  of  stockholders  in  corporations,  to 
proceedings  by  or  against  corporations,  and 

trusts,  are  ground  for  forfeiture  of  charter,  see 
note,  8  Am.  St.  Rep.  191. 
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to  the  exercise  of  the  visitorial  powers  of 
the  state  over  them,  as  well  as  the  act  reg- 
ulating the  duties  of  the  railroad  com- 
missioner and  the  general  act  concerning 
railroad  corporations,  under  which  the  de- 
fendant was  organized,  and  other  statutes, 
require,  at  least  by  necessary  implication, 
that  the  principal  place  of  business,  the 
records,  and  the  residence  of  the  principal 
officers  of  private  corporations  created  by 
the  state  shall  be  within  the  state,  at  least 
so  far  as  may  be  necessary  to  give  full  effect 
to  those  statutes ;  and  the  charter  of  such  a 
corporation  may  be  adjudged  forfeited  for 
continued  neglect  of  such  duty,  under  Wis. 
Acts  1874,  ch.  283.  S/afe  ex  rel.\.  Milwau- 
kee, L.  S.  &*  W.  H.  Co.,  45  Wis.  579. 

Independently  of  statutes,  it  vi  the  duty 
of  a  private  corporatic  a  lO  keep  its  princi- 
pal place  of  business,  its  records,  and  the 
residence  of  its  officers  so  located  as  to 
render  it  accessible  to  the  progress  and  to 
the  exercise  of  the  visitorial  power  of  the 
state  by  which  it  is  created ;  and  a  forfeit- 
ure may  be  adjudged  for  violation  of  this 
common-law  obligation.  State  ex  rel.  v. 
Milwaukee,  L.  S.  &•  W.  R.  Co.,  45  Wis.  579. 

81.  Intent  to  negrlect  duty  in  fu- 
ture no  ground. — A  railroad  company 
organized  under  the  general  law  cannot 
shirk  or  avoid  any  duty  which  it  owes  to 
the  public ;  and  an  allegation  or  claim  that 
the  company  at  some  future  time  intends 
to  neglect  the  performance  of  its  full  duty 
to  the  public  is  not  a  ground  for  forfeiture ; 
nor  can  the  question  of  whether  the  com- 
pany intends  in  good  faith  to  carry  out  the 
declared  objects  of  its  organization  be  in- 
quired into  in  quo  warranto  proceedings. 
State  V.  Martin,  51  Kan.  462,  33  Pac.Rep.  9. 

82.  The  courts,  not  the  legislnture, 
to  enforce  forfeitures.* — It  seems  that 
a  proper  mode  for  the  legislature  to  insti- 
tute the  necessary  preliminary  inquiry  into 
the  fact  of  misuse  would  be  to  pass  a  reso- 
lution directing  that  the  attorney-general 
institute  the  proper  proceeding  in  the  courts, 
to  ascertain  the  fact;  and  that  if.  in  such 
proceeding,  the  charge  be  found  true,  the 
charter  be  revoked.  Baltimore  v.  Pitts- 
burgh &*  C.  R.  Co.,  I  Abb.  (U.  S.)  9.— Re- 
viewing Erie  &  N.  E.  R.  Co.  v.  Casey,  26 
Pa.  St.  287,  I  Grant  Cas.  274. 


•  Generally  forfeiture  of  charter  is  a  judicial 
question  and  cannot  be  determined  by  legisla- 
ture, see  note,  8  Am.  St.  Rep.  197. 


Where  a  charter  is  granted  with  the  pro- 
vision that  the  legislature  may  repeal  the 
same  upon  "misuse  or  abuse  of  any  of  the 
privileges  granted,"  the  legislature  is  not 
the  sole  and  exclusive  judge  of  the  facts 
that  constitute  misuse  or  abuse.  That  rests 
in  the  courts.  Commonwealth  ex  ni  v. 
Pittsburg  (S»*  C.  R.  Co.,  58  Pa.  St.  26.— 
Disapproving  Miners'  Bank  v.  United 
States,  I  Greene  (Iowa)  553.— Quoted  in 
Lejee  7'.  Continental  Pass.  R.  Co.,  10  Phila. 
(Pa.)  362. 

To  authorize  the  institution  of  a  suit,  in 
the  name  of  the  state,  to  forfeit  the  charter 
of  a  corporation,  it  is  not  necessary  that  the 
legislature  should,  by  some  general  or 
special  statute,  have  authorized  and  directed 
it  to  be  brought.  State  v.  Southern  Pac.  R. 
Co.,  24  Tex.  80.— Quoted  in  State  v.  Rio 
Grande  R.  Co.,  41  Tex.  217. 

The  language  used  in  a  charter  is  that 
upon  the  failure  of  the  company  to  con- 
struct its  road  to  S.  A.  within  the  prescribed 
time,  "  then  this  charter  shall  be  forfeited." 
This  language  neither  prescribes  noi  indi- 
cates the  manner  of  forfeiture.  In  cases 
where  such  words  are  employed  the  uniform 
construction  is  that  they  prescribe  a  ground 
of  forfeiture,  and  that  the  manner  must  be 
by  a  judicial  proceeding  instituted  for  that 
purpose.  Galveston,  H.  &-  S.  A.  R  Co.  v. 
State,  51  Am.  &•  Eng.  R.  Cas.  287,  81  Tex. 
572,  \7  S.  W.  Reji.67. 

83.  Necessity  of  a  judicial  inquiry 
—Forfeitures  declared  by  statute.*— 
While  a  forfeiture  at  common  law  does  not 
operate  to  divest  the  title  of  the  owner 
until,  by  a  proper  judgment  in  a  suit  insti- 
tuted for  that  purpose,  the  rights  of  the 
state  have  been  established,  it  is  otherwise 
when  the  forfeiture  is  declared  by  statute. 
In  the  latter  case  the  title  to  the  thing  for- 
feited immediately  vests  in  the  state,  upon 
the  commission  of  the  offense  or  happen- 
ing of  the  event  for  which  the  forfeiture  is 
declared,  or  at  such  other  time  and  upon 
such  other  conditions  as  the  statute  may 
name.  Oakland  R.  Co.  v.  Oakland,  B.  &* 
F.  V.  R.  Co.,  45  Cal  365,  5  Am.  Ry.  Rep. 
148.— Following  United  States  v.  Grundy, 

*  Forfeitures  declared  by  statute,  see  note,  38 
Am.  &  Enc.  R.  Cas.  501. 

Proceedings  to  declare  forfeiture  of  charter, 
see  note,  8  Am.  St.  Rep.  198. 

When  cause  of  forfeiture  of  charter  is  shown, 
ran  company  excuse  or  atone  therefor  ?  See 
note,  8  Am.  St.  Rep.  185. 
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3  Cranch  (U.  S.)  337 ;  Fountaine  v.  Phoenix 
Ins.  Co.,  II  Johns.  (N.  Y.)  293;  Borland  v. 
Lewis,  43  Cal.  569.  Quoting  Bennett  v. 
American  Art  Union,  5  Sandf.  (N.  Y.)  614; 
New  York,  H.  &  N.  R.  Co.  v.  Boston,  H.  & 
E.  R.  Co.,  36  Conn.  196. 

A  corporation  failing  to  comply  with  New 
York  General  Railroad  Act  of  1850,  ch.  140, 
§47  as  amended  in  1867,  ch.  775,  §  i,  re- 
quiring companies  chartered  under  it  to 
commence  the  construction  of  their  road 
within  iive  years,  becomes  extinct,  and  no 
action  or  judicial  proceeding  is  needed  to 
declare  a  forfeiture  of  the  charter.  In  re 
Brooklyn,  W.  <S-  A'.  R.  Co.,  75  A^.  Y.  335.— 
Distinguished  in  Re  Brooklyn  El.  R. 
Co.,  125  N.  Y.  434.  Followed  in  Farn- 
ham  V.  Benedict,  107  N.  Y.  159.— 5.  P., 
Bywaters  v.  Paris  6-  G.  N,  R.  Co.,  38  Am. 
6*  Zi";/^".  R.  Cas.  498,  73  Tex.  624,  11  S.  M^. 
Rep.  856.— Quoting  In  rt  Brooklyn,  W. 
&  N.  R.  Co.,  72  N.  Y.  2^%.— .Sulphur  Spritigs 
6-  M.  P.  R.  Co.  V.  St.  Louts,  A.&-T.R.  Co., 
2  Tex.  Civ.  App.  650,  22  S.  IV.  Rep.  107,  23 
S.  IV.  Rep.  1012. 

When  apt  words  are  used  to  express  that 
the  forfeiture  shall  take  place  upon  the 
happening  of  a  contingency  without  the 
necessity  of  a  judicial  declaration,  then  the 
courts  will  give  effect  to  that  intention 
whenever  the  question  is  presented  in  a 
judicial  inquiry.  Galveston,  H.  &*  S.  A.  R. 
Co.  V.  State,  51  Aw.  &«•  E/t^.  R.  Cas.  287,  81 
Tex.  572,  17  S.  IV.  Rep.  67. 

The  Brooklyn  Steam  Transit  Co.  was  in- 
corporated by  N.  Y.  act  of  1871,  ch.  940. 
with  authority  to  construct  an  underground 
and  elevated  railroad  in  the  city  of  Brook- 
lyn. Section  17  of  the  act  provided  that 
the  franchises,  powers,  and  rights  thereby 
granted  should  be  deemed  forfeited  and  ter- 
minated unless  the  company  organized  and 
CO  istructed  at  least  one  mile  of  its  road 
within  three  years.  By  an  amendatory  act 
of  1873,  ch.  61,  §  4,  the  time  was  extended  to 
July  4,  1876.  The  company  organized  with- 
in the  time,  transacted  business,  made  by- 
laws, procured  surveys,  plans,  and  estimates 
for  the  road,  but  built  no  portion  of  its 
road  until  June,  1878,  when  it  laid  one  mile 
of  track  outside  of  the  city,  and  commenced 
about  the  same  time  to  lay  foundations  for 
an  elevated  track  on  the  streets  of  the  city. 
The  city  authorities  interfered  to  prevent 
further  work,  and  the  company  procured  an 
injunction  to  restrain  such  interference. 
J/eld,  that  the  company  had  lost  its  corpo- 


rate right  to  construct  a  road,  and  the  city 
had  a  right  to  interfere  ;  that  the  limitations 
in  the  charter  were  not  abrogated  by  not 
being  repeated  in  the  amendatory  act;  that 
the  provisions  of  the  charter  remained  in 
force  except  so  far  as  modified  by  the  latter 
act ;  that  the  company  was  not  kept  alive 
by  New  York  Act  of  1875,  ch.  593,  relieving 
from  forfeiture  companies  then  in  default, 
as  it  was  not  then  in  default ;  that  the  com- 
pany could  not  claim  the  benefits  of  the  act 
of  1879,  ch.  350,  amending  tiie  act  of  1875, 
as  it  was  passed  after  judgment  had  been 
rendered  in  the  trial  court.  And  //  seems 
tliat  the  amendatory  act  relates  only  to  cor- 
porations not  in  default  at  the  time  of  its 
passage,  and  so  did  not  apply  to  this  com- 
pany. Brooklyn  Steam  Transit  Co.  v. 
Brooklyn,  78  N.  F.  524.— Distinguished  IN 
By  bee  v.  Oregon  &  C.  R.  Co.,  139  U.  S. 
663 ;  Hughes  v.  Northern  Pac.  R.  Co.,  9 
Sawy.  (U.  S.)  313,  18  Fed.  Rep.  106;  In  re 
Kings  County  El.  R.  Co.,  105  N.  Y.  97,  13 
N.  E.  Rep.  18,  7  N.  Y.  S.  R.  186.  7  Cent. 
Rep.  232  ;  Day  v.  Ogdensburgh  &  L.  C.  R. 
Co.,  107  N.  Y.  129;  In  re  Brooklyn  El.  R. 
Co.,  125  N.  Y.  434.  Referred  to  in 
Re  Brooklyn,  W.  &  N.  R.  Co.,  81  N.  Y.  69. 

84.  Equity  cannot  decree  a  for- 
feiture.*— Corporate  franchises  cannot  be 
declared  forfeited  to  the  commonwealth  in 
a  proceeding  in  equity;  but  under  Pennsyl- 
vania act  of  June  19,  i87i,an  equity  comt 
may  interfere  by  injunction  to  restrain  zn 
injury  which  it  is  claimed  will  resul'.  by 
a  company  claiming  to  have  a  francjhise. 
Lej'ee  V.  Continental  Pass.  R.  Co.,  io  P/iila. 
(Pa.)  362. 

The  Pennsylvania  act  of  June  19,  1871, 
enables  a  private  citizen,  by  bill  in  equity, 
to  call  upon  a  corporation  to  show,  by  its 
charter,  that  it  has  the  power  to  do  a  cer- 
tain act ;  or,  on  the  other  hand,  the  com- 
plainant may  show,  from  the  said  charter, 
that  powers  once  possessed  by  the  defen- 
dant corporation  have  been  forfeited  by 
lapse  of  time  or  otherwise.  But  the  act 
does  not  authorize  investigation,  by  such 
citizen,  into  causes  of  forfeiture,  other  than 
those  which  may  appear  from  the  con- 
ditions and  limitntions  of  the  charter. 
Western  Pa.  R.  Co.'s  Appeal,  104  Pa.  St. 
399. —  Di.STiNGUiSHiNG  McCandless'  Ap- 
peal, 70  Pa.   Sl   210;  Edgewood  R.  Co.'s 


*  Court  of  equity  cannot  decree  forfeiture  of 
charter,  see  note,  8  Am.  St.  Rep.  200. 
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Appeal,  79  Pa.  St.  237.— Quoted  in  Wei- 
denfeld  v.  Sugar  Run  R.  Co.,  51  Am.  & 
Eng.  R.  Cr3.  505.  48  Fed.  Rep.  615. 

85.  Forfeiture  not  declared  in  a 
collaterul  proceeding.*  —  Advantage 
cannot  be  taken  of  non-user  or  misuser  of  an 
act  of  incorporation  in  any  collateral  ac- 
tion. Union  Branch  Ji.  Co.  v.  East  Tenn. 
6*  G.  R.  Co.,  14  Ga.  327. 

The  charter  of  incorporation  of  a  regu- 
larly incorporated  company  cannot  be  called 
in  question  or  assailed  in  any  merely  col- 
lateral suit  affecting  the  rights  of  the  corpo- 
ration, such  as  a  bill  for  an  injunction  to 
restrain  the  exercise  of  powers  embraced 
within  its  charter,  filed  by  a  private  suitor. 
Such  a  collateral  attack  is  unauthorized  by 
act  of  June  19,  1871,  P.  L.  1361.  Twelfth- 
St.  Market  Co.  v.  Philadelphia  &•  R.  T.  R. 
Co.,  47  Am.  &*  Eng.  R.  Cas.  98,  142  Pa.  St. 
580,  21  At  I.  Rep.  902. 

80.  Not  declared  at  instance  of 
private  parties.!— A  state  cannot  pro- 
ceed through  its  attorney-general  to  have 
a  charter  declared  forfeited  except  for 
causes  of  forfeiture  provided  for  in  the 
charter,  or  for  wilful  abuse  or  improper 
neglect  on  the  part  of  the  corporation  of  its 
duties  or  franchises.  A  stockholder  cannot 
institute  such  a  proceeding.  State  v.  Rio 
Grande  R.  Co.,  41  Tex.  217.— Quoting  State 
V.  Southern  Pac.  R.  Co.,  24  Tex.  80. 

Where  a  property  owner  seeks  an  injunc- 
tion to  restrain  u  railroad  company  from 
laying  side-tracks,  on  the  ground  that  the 
company  has  forfeited  its  rights  under  its 
charter  by  failing  to  complete  its  road  within 
the  prescribed  time,  the  court  will  not  as- 
sume that  the  company  has  forfeited  its 
rights  under  the  charter,  in  the  absence  of 
anything  to  show  that  any  proceeding 
against  it  has  been  instituted  by  the  state, 
and  where  the  company  is  still  claiming  to 
act  under  its  charter.  Haight  v.  New  York 
El.  R.  Co.,  49  Hj^v.  Pr.  (N.  K)  20.— Fol- 
lowing Currier  v.  West  Side  El.  P.  R.  Co., 
6  Blatchf.  (U.  S.)  487 ;  People  v.  Kerr,  27 
N.  Y.  188. 

87.  Not  available  as  a  defense  to 
suit  by  corporation.— In  a  suit  bya  cor- 


*  Cause  of  forfeiture  cannot  be  taken  advan- 
tage of  collaterally.  See  note,  14  Am.  &  Eng. 
R.  Cas.  47. 

+  As  a  rule,  forfeiture  of  charter  must  be  ad- 
jiidced  in  direct  proceeding  by  state.  See  full 
collection  of  aulhor''-?s  in  note,  8  Am.  St.  Rep. 
193-  .    • 


poration  it  cannot  be  shown  in  defense  that 
the  plaintiffs  have  forfeited  their  corporate 
rights  by  misuser  or  non-user,  llammett  v. 
Little  Rock  &>  N.  R.  Co.,  20  Ark.  204. 

That  which  would  operate  to  forfeit  a 
charter  granted  by  the  legislature  cannot 
be  taken  advantage  of  by  a  stockholder  of 
the  corporation  in  an  action  brought  against 
him  for  the  recovery  of  assessments  on  his 
stock.  The  state  alone  can  claim  such  for- 
feiture. Connecticut  <&*  P,  R,  R.  Co.  v. 
Bailey,  24  Vt.  465. 

Where  the  charter  of  a  railroad  corpora- 
tion contained  a  provision  requiring  its  road 
to  be  commenced  and  completed  within 
times  specified,  and  that  in  case  of  default 
it  should  "  forfeit  the  rights  acquired  by  "  it 
under  the  acts  of  incorporation — held,  that 
the  provision  did  not  ex  proprio  v^ore  put 
an  end  to  its  corporate  life  in  case  of  de- 
fault, but  simply  exposed  it  to  proceedings 
on  behalf  of  the  state  to  establish  and  en- 
force the  forfeiture ;  and  until  the  state  thus 
intervened  a  private  individual  might  not 
set  up  the  forfeiture  or  in  any  way  challenge 
the  corporate  existence,  and  therefore  the 
fact  that  the  company  had  made  default 
was  no  answer  or  defense  in  proceedings  on 
the  part  of  the  company  to  acquire  title  to 
lands  for  the  purposes  of  its  road.  In  re 
Brooklyn  El.  R.  Co.,  46  Am.  &•  Eng.  R.  Cas. 
251,  125  A^.  V.  434,  26  A^,  E.  Rep.  474,  35  N. 
V.  S.  R.  451  ;  affirming  57  Hun  590,  32  TV. 
Y.  S.  R.  1065,  II  A^.  Y.  Supp.  161. 

The  distinction  pointed  out  between  such 
a  case  and  one  where  the  charter  provides 
that  in  case  of  default  the  "  corporate  ex- 
istence and  powers  shall  cease,"  or  that  "  all 
the  powers,  rights,  and  franchises  *  *  * 
granted  shall  be  deemed  forfeited  and  ter- 
minated." In  re  Brooklyn  El.  R.  Co.,  46 
Am.  &*  Eng.  R.  Cas.  251,  125  A'.  Y.  434, 
26  N.  E.  Rep.  474.35  A^.  Y.  S.  R.  451; 
affirming  57  Hun  590,  32  A^.  Y.  S.  R.  1065, 
II  A^.  K.  Supp.  161.— Distinguishing  In 
re  Brooklyn,  W.  &  N.  R.  Co.,  72  N.  Y.  245. 
75  N.  Y.  335 ;  Brooklyn  Steam  Transit  Co. 
■V.  Brooklyn,  78  N.  Y.  524. 

88. except  in  eminent  domain 

proceetlinprs. — Where  a  railroad  com- 
pany is  proceeding  under  the  right  of  emi- 
nent domain  to  appropriate  private  lands 
for  its  corporate  purposes,  the  owner  may 
defend  on  the  ground  that  the  company  has 
forfeited  its  charter  by  reason  of  non-per- 
formance of  certain  conditions  therein 
contained.    In  re  Brooklyn,  W.  &*  N,  R, 
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Co.,  72  N.  V.  245,  55  How.  Pr.  14.— Dis- 
tinguished IN  Bybee  v.  Oregon  &  C.  R. 
Co.,  139  U.  S.  663;  Hughes  v.  Northern 
Pac.  R.  Co.,  9  Sawy.  (U.  S.)  313.  18  Fed. 
Rep.  106;  In  re  Kings  County  El.  R.  Co., 
105  N.  Y.  97,  13  N.  E.  Rep.  18,  7  N.  Y.  S.  R. 
186,  7  Cent.  Rep.  232;  Day  v.  Ogdensburgh 
&  L.  C.  R.  Co.,  107  N.  Y.  129;  In  re  Brook- 
lyn El.  R.  Co..  125  N.  Y.  434.  Followed 
IN  Brooklyn  Steam  Transit  Co.  v.  Brooklyn, 
78  N.  Y.  524;  New  York  Cable  Co.  v.  Mayor, 
etc.,  of  N.  Y.,  104  N.  Y.  i,  ic  N.  E.  Rep.  332, 
4  N.  Y.  S.  R.  308;  Farnham  v.  Benedict,  107 
N.  Y.  159.  Quoted  in  By  waters  v.  Paris 
&  G.  N.  R.  Co.,  38  Am.  &  Eng.  R.  Cas.  498, 
73  Tex.  624,  1 1  S.  W.  Rep.  856. 

80.  £ut'orcenieiit  by  scire  facias.— 
While  it  is  clear  that  proceedings  by  scire 
facias,  or  otherwise,  against  a  corporation 
for  the  forfeiture  of  its  charter  cannot  be 
maintained,  except  by  the  sanction  and  au- 
thority of  the  legislature,  a  special  act  of 
assembly  for  this  purpose  is  not  required. 
The  legislature  may,  by  a  general  law, 
authorize  suits  for  this  purpose  to  be  insti- 
tuted at  the  instance  of  private  parties,  or 
confer  the  power  upon  the  governor  to 
cause  the  proceeding  to  be  instituted  when- 
ever he  may  consider  the  public  interest 
so  requires.  Both  of  these  powers  have 
been  conferred  in  Maryland  by  the  Act  of 
1818,  ch,  177, §4  (Code,  art.  i2),and  the  Act 
of  1868,  ch.  471,  §  176.  State  v.  Consolida- 
tion Coal  Co.,  46  Md.  I. 

00.  Waiver  of  grounds  of  for- 
feiture.*— Although  the  charter  of  an  in- 
corporated company  may  be  forfeited,  yet 
the  government  which  granted  it  may  not 
choose  to  enforce  the  forfeiture,  and  may 
give  it  valiuity  by  recognizing  its  existence, 
and  by  the  extension  of  further  franchises ; 
and  when  the  company  -accepts  the  provi- 
sions of  such  extension  the  former  grant 
must  give  way  to  it  wherever  the  provi- 
sions are  inconsistent.  Baltimore  &^  O.  R. 
Co.  V.  Sitp'rs  of  Marshall  County,  3  W.  Va. 

319- 

The  four  years,  at  the  expiration  of  which 
a  charter  of  incorporation  becomes  by  the 
statute  forfeited  unless  the  company  be  or- 
ganized and  its  business  commenced  within 
that  time,  do  not  run  against  a  corporation 
observing  the  statutory  requirement  within 
that  time  after  its  charter  has  been  amended. 

•  Waiver  by  state  of  cause  of  forfeiture,  see 
notes,  14  Am.  &  Eng.  R.  Cas.  47;  8  Am.  St. 
Rep.'  200. 


The  amendment  is  a  legislative  waiver  of 
any  forfeiture.  Farnsiuorth  v.  Lime  Rock 
R.  Co.,  47  Am.  &^  Eng.  R.  Cas.  54,  83  Me. 
440,  22  Atl.  Rep.  373. 

Nothing  contained  in  the  Texas  act  of 
March  28,  1885,  evidences  the  intention  of 
the  legislature  to  waive  the  forfeiture  of  the 
charter  of  a  railway  corporation,  chartered 
by  Texas,  which  has  misused  its  franchise 
or  failed  to  carry  out  the  purposes  for 
which  it  was  created.  East  Line  &*  R.  R. 
R.  Co.  V.  State,  40  Am.  &*  Eng.  R.  Cas.  574, 
75  Tex.  434,  12  5.  W.  Rep.  690. 

Where  a  corporation  has  forfeited  its 
charter  by  non-user,  but  is  still  maintaining 
a  de  facto  existence,  and  the  legislature 
passes  an  act  reviving  and  continuing  in 
force  the  charter,  if  it  be  silent  as  to  the  ex- 
isting officers,  or  how  others  shall  be  elected, 
it  must  be  construed  as  continuing  the  or- 
ganization as  existing  at  the  time  of  the 
passage  of  the  act.  Phillips  v.  Albany,  28 
Wis.  340,  5  Am.  Ry.  Rep.  46. 

The  charter  of  a  railroad  provided  that  it 
should  be  null  and  void  if  the  road  was  not 
commenced  in  five  years  and  completed  in 
ten.  Held,  that  this  was  but  a  privilege  re- 
served to  the  state  to  declare  the  ciiarter 
forfeited,  which  might  be  waived  by  subse- 
quent acts  extending  the  time  or  recogniz- 
ing tiie  existence  of  the  corporation.  Com- 
monwealth  ex  rel.  v.  Councils  of  Pittsburgh, 
41  Pa.  St.  278. 

01.  Consent  to  forfeiture. — An  in- 
corporated company  may  consent  to  a  for- 
feiture of  its  charter,  though  such  consent, 
it  seems,  can  only  be  given  by  all  the  stock- 
holders; and  a  statute  which  declares  a  for- 
feiture, with  the  consent  of  the  company, 
does  not  impair  the  obligation  of  contracts. 
Mobile  &^  O.  R.  Co.  v.  State,  29  Ala.  573. 

03.  Effect  of  forfeiture. — Under  our 
statutes  the  forfeiture  of  the  charter  of  a 
railway  corporation  does  not  have  the  effect 
without  compensation  to  divest  the  stock- 
holders of  their  property  rights  in  the  road- 
bed acquired  by  their  means;  and  to  re- 
move any  apprehension  from  the  minds  of 
investors  that  the  strict  common-law  rule, 
vesting  in  the  state  the  right  to  the  road- 
bed of  the  forfeited  railway  corporation, 
might  be  the  rule  of  decision  here,  was 
probably  the  principal  reason  for  the  enact- 
ment of  our  statutes  touching  this  subject. 
Sulphur  Springs  6-  Af.  P.  R.  Co.  v.  St. 
Louis,  A.  &*  T.  R.  Co.,  2  Tex.  Civ.  App. 
650,  22  S.   W.  Rep.  107,  23  S.  W.  Rep.  1012. 
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If  upon  the  forfeiture  of  the  charter  of  a 
railway  corporation  its  roadbed  becomes 
the  property  of  tiie  state,  another  corpora- 
tion, by  simply  taking  out  a  charter  calling 
for  the  terminal  points  of  the  forfeited  char- 
ter, cannot  thereby  acquire  froni  the  state 
the  title  to  such  roadbed.  Sulphur  Springs 
&-  M.  P.  R.  Co.  V.  St.  Louis,  A.  &>•  T.  K.  Co., 
2  Tex.  Civ.  App.  650,  22  S.  W,  Rep.  107,  23 
S.  W.  Rep.  1012. 

V.  FABTICULAB  0HARTEB8. 

03.  Alabama  &  T.  Uiv.  It.  Co.— The 

company  was  chartered  in  1848  to  build  a 
road  from  Selma,  Ala.,  to  some  convenient 
point  on  the  Tennessee  river,  in  the  north- 
ern part  of  the  state,  but  in  1866,  only  135 
miles  of  the  road  having  been  built,  it  was 
authorized  to  change  its  terminus  to  "  such 
point  on  the  Georgia  state  line  as  the  com- 
pany might  select,"  and  was  authorized  to 
consolidate  its  stock  and  franchises  with 
any  other  company  in  or  out  of  the  state. 
At  the  time  two  roads  were  chartered  in 
Georgia  to  build  a  road  from  Dalton  or 
some  other  point  near  there,  "to  or  toward 
the  Alabama  line."  These  three  roads  con- 
solidated, which  was  afterward  approved  by 
both  states.  Held,  that  the  two  Georgia 
companies  became  merged  in  the  Alabama 
company,  and  it  continued  with  its  powers 
unimpaired  and  its  charter  unaltered,  ex- 
cept so  far  as  it  was  authorized  to  extend 
its  road  into  Georgia;  and  the  subsequent 
consolidated  road,  under  the  name  of  Selma, 
Rome  and  Dalton  railroad  company,  must 
be  regarded  as  the  same  corporation  as  the 
original  Alabama  company  and  held  liable 
for  its  obligations.  Meyer  v.  Johnston,  53 
Ala.  zyj,  1 5  Am.  Ry.  Rep.  467. 

04.  Amherst  &  B.  B.  Co.— The  char- 
ter (Act  of  1 85 1,  ch.  277)  does  not  require 
the  northern  terminus  of  the  southern  sec- 
tion of  the  road  to  be  in  the  "  village  "  of 
Amherst;  and  taking  land  in  said  town  for 
a  route  not  terminating  in  either  village  of 
that  town,  is  not  the  exercise  of  a  franchise 
not  granted  the  company,  within  the  pro- 
hibition of  the  Act  of  1852,  ch.  319,  §  42. 
Hastings  v.  Amherst  &*  B.  R.  Co.,  9  Cush. 
{Mass.)  596. 

05.  Androscoggin  R.  Co.  — Under 
Maine  Act  of  March  28,  1845,  ch.  270,  §  7, 
chartering  the  Androscoggin  and  Kennebec 
railroad,  the  legislature  reserved  the  power 
to  authorize  other  railroads  coming  from  a 
northerly  or  easterly  direction  to  connect 


with  that  railroad.  Held,  that  the  section 
gives  each  company  the  right  to  elect 
whether  it  will  connect  with  the  other,  and 
the  provision  about  connecting  must  be  re- 
garded as  a  privilege  and  not  a  contract. 
Androscoggin  S-*  A".  R.  Co.  v.  Androscoggin 
R.  Co.,  52  Me.  417. 

00.  Atchison,  T.  &  S.  F.  R.  Co.— 
Under  Kansas  Territorial  Act  of  1859,  ch. 
47,  chartering  the  road,  the  company  was 
authorized  "  to  construct  a  branch  to  any 
point  on  the  southern  boundary  of  Kansas, 
in  the  direction  of  the  Gulf  of  Mexico,  and 
to  connect  with  other  roads  intersecting  or 
connecting  with  it,  or  running  its  road  in 
connection  with  such  other  roads."  By  the 
Act  of  1873,  ch.  105,  §  I,  a  law  was  passed 
authorizing  any  connecting  or  intersecting 
road  to  purchase  or  guarantee  the  stock  or 
bonds  of  another  road.  Held,  that  this 
conferred  upon  the  road  power  to  buy  a 
road  chartered  by  congress  through  the  In- 
dian territory  to  the  southern  line  of  Kan- 
sas. Venner  v.  Atchison,  T.  6-  S.  F.  R.  Co., 
28  Fed.  Rep.  581.  — Following  Ryan  v. 
Leavenworth.  A.  &  N.  R.  Co.,  21  Kan.  365; 
Burgess  v.  Seligman,  107  U.  S.  20,  2  Sup.  Ct. 
Rep.  10.  Quoting  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Fletcher,  35  Kan.  236,  10  Pac.  Rep. 
596;  Green  Bay  &  M.  R.  Co.  v.  Union 
Steamboat  Co.,  107  U.  S.  loi,  2  Sup.  Ct. 
Rep.  221 ;  Mayor  of  Knoxville  v.  Knoxville 
&  O.  R.  Co.,  22  Fed.  Rep.  758. 

07.  Atlantic  &  M.  R.  Co.— If  it  be 
conceded  that  the  company  was  not  a  valid 
corporation,  under  the  Illinois  act  "to  pro- 
vide for  a  general  system  of  railroad  incor- 
porations," yet  it  is  expressly  declared  to  be 
a  "  valid  and  subsisting  corporation  "  by  the 
act  of  Feb.  23,  1854,  and  has  the  power  to 
construct  its  road.  People  v.  Mississippi  <S-» 
A.  R.  Co.,  14  ///.  440. 

08.  Atlantic  &  St.  I..  R.  Co.— The 
company  is  not,  by  its  charter  (Me.  Spec. 
L.  of  1845,  ch.  195),  exempted  from  the  op- 
eration of  the  statute  of  1842,  ch.  9.  Pratt 
V.  Atlantic  &*  St.  L.  R.  Co.,  42  Me.  579. 

00.  Baltimore  &  O.  R.  Co.*— The 
Maryland  act  of  1827,  incorporating  the 
road,  did  not  become  wholly  inoperative 
because  the  road  was  not  completed  within 
the  time  limited  therein ;  neither  was  it 
superseded  by  the  Virginia  act  of  March  6, 
1847,  under  which  the  company  was  author- 
ized to  complete  its  road  through  Virginia, 

*  See  also  title  Baltimore  &  Ohio  R.  Co. 
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subject  to  such  parts  of  its  original  charter 
as  remained  unaltered.  The  act  of  1837 
was  only  substituted  by  the  act  of  1847  and 
the  former  act  of  1837,  so  far  as  it  was  in- 
consistent therewith.  Baltimore  &*  O.  /i. 
Co.  V.  Sup'rs  of  Marshall  County,  3  W.  Va, 

3'9- 

Section  23  of  the  charter,  which  reserved 
the  right  to  any  other  road  thereafter  to  be 
built  from  the  main  route  to  any  part  of 
the  state  to  connect  with  tiie  road  of  the 
defendant,  in  no  way  limited  the  grant  of 
the  exclusive  use  of  its  tracks  given  by  § 
18.  The  right  to  connect  thus  reserved  was 
no  such  right  as  that  attempted  to  be  given 
by  the  act  of  1874.  Pennsylvania  R.  Co.  v. 
Baltimore  «S-  O.  A'.  Co.,  14  Am.  <S-  Eng.  R. 
Cas.  79,  60  Md.  263. 

The  charter  of  the  company  for  construct- 
ing and  operating  the  branch  railroad  be- 
tween Baltimore  and  Washington  contained 
a  stipulation  that  the  company,  at  the  end 
of  every  six  months,  should  pay  to  the  state 
one  fifth  of  the  whole  amount  received  for 
the  transportation  of  passengers.  This 
charter  was  accepted  and  complied  with  for 
many  years.  Held:  (i)  that  this  stipulation 
was  not  repugnant  to  the  constitution  of 
the  United  States;  (2)  that  it  was  a  contract 
to  pay,  -^nd  not  a  receipt  of  money  belong- 
ing to  me  state,  and  if  unconstitutional,  the 
objection  could  be  set  up  as  a  defense  to  an 
action  brought  by  the  state  to  recover  the 
money ;  (3)  that,  as  the  alleged  unconsti- 
tutionality of  the  stipulation  was  set  up  as 
a  defense,  the  state  court  was  bound  to  pass 
upon  it;  and,  having  decided  against  the 
exemption  thus  'claimed,  this  court  is  au- 
thorized to  review  the  decision.  Baltimore 
6-  O.  R.  Co.  V.  Maryland,  21  Wall.  {U.  S.) 
456,  6  Am.  Ry.  Rep.  483. 

100.  Boston  &  L.  R.  Co.— The  pro- 
vision of  §  12  of  the  act  incorporating  the 
road  (St.  1830,  ch.  4),  "that  no  other  rail- 
road tlian  the  one  hereby  granted  shall, 
within  thirty  years  from  and  after  the  pass- 
ing of  this  act,  be  authorized  to  be  made, 
leading  from  Boston,  Charlestown,  or  Cam- 
bridge to  Lowell"  (the  legislature  also  reserv- 
ing in  this  act  the  right  to  regulate  the  tolls 
to  a  certain  extent,  and  to  purchase  the  fran- 
chise upon  certain  terms),  constituted  a 
contract  by  the  commonwealth  with  the 
corporation  that  no  other  railroad  from 
Boston,  Charlestown,  or  Cambridge  to 
Lowell  should  be  lawfully  made  for  thirty 
years,  and  was  within  the  constitutional 


power  of  the  legislature  to  make,  and  bind- 
ing upon  their  successors.  Boston  &*  L.  R. 
Corp.  V.  Salem  &•  L.  R.  Co.,  2  Gray 
{Mass.)  I. 

The  provision  in  the  charter  providing 
that  the  legislature  might  authorize  any 
other  company  to  enter  upon  and  connect 
with  it  upon  making  compensation,  does 
not  form  a  perpetual  contract  when  such 
connection  is  made.  So  the  road,  having 
made  such  connection,  is  not  liable  for 
afterward  completing  its  own  track  and  for 
carrying  its  passengers  and  freight  through 
on  its  own  road.  Boston  iS^  L.  R.  Corp.  v. 
Boston  &*  M.  R.  Co.,  5  Cus/t.  {Mass.)  375. 

101.  Boston  &  P.  It.  €0.— The  cor- 
poration, having  accepted  their  act  of  incor- 
poration, passed  since  the  Act  of  1830,  ch. 
81,  by  which  the  legislature  reserved  power 
to  amend,  alter,  or  repeal,  at  pleasure,  al) 
acts  of  incorporation  which  should  be  sub- 
sequently passed,  are  bound  by  any  reason- 
able alteration  or  amendment  of  their 
charter  which  the  legislature  may  see  fit  to 
make,  and  are  consequently  subject  to  the 
provisions  o(  the  General  Acts  of  1842,  ch. 
22,  and  1849,  ch.  222,  relative  to  railroad 
crossings.  Roxbury  v.  Boston  &•  P.  R.  Corp., 
6  Cush.  (Mass.)  424.— Followed  in  Ban- 
gor, O.  &   M.    R.  Co.  V.   Smith,  47  Me. 

34. 

102.  Brooklyn,  W.  &   N.  R.  Co.— 

New  York  Act  of  1878,  ch.  20',  purporting 
to  amend  the  act  of  1874,  ch.  575,  in  relation 
to  the  road,  by  extending  the  time  in  which 
the  company  is  required  to  finish  and  put  in 
operation  its  road  to  five  years  from  the 
passage  of  the  act,  is  in  conflict  with  N.  Y. 
Const,  art.  3,  §  18,  prohibiting  the  legisla- 
ture from  passing  a  private  or  local  bill 
granting  to  any  corporation  the  right  to  lay 
down  railroad  tracks.  In  re  Brooklyn,  W. 
&*  N.  R.  Co.,  75  A'.  Y.  335.— Distinguish- 
ing In  re  New  York  El.  R.  Co.,  70  N.  Y. 

327. 

103.  Camden   &  Amboy  R.  Co.— 

The  charter  of  the  company  authorizing 
their  use  of  steam-engines  upon  their  road, 
the  company  is  not  responsible  for  the  in- 
jury or  disturbance  resulting  from  the  use 
of  such  engines  near  the  road  of  a  turnpike 
company  previously  incorporated,  unless 
the  right  to  use  such  engines  is  exercised  in 
an  extraordinary  and  unlawful  manner  not 
contemplated  or  warranted  by  the  legisla- 
ture. Bordcntmvn  S^S.A.  Turnpike  Road  v. 
Camden  &>  A.  R.  &^  T.  Co.,  \1  N.J.  L.  314. 
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— Revikwed  in  Costigan  v.  Pennsylvania 
R.  Co.,  54  N.  J.  L.  233. 

Tliere  is  not,  in  the  charter,  any  specific 
grant  of  power  for  this  particular  bridge 
(over  South  river).  But  there  is  a  special 
autlioriiy  to  erect  bridges  and  all  other 
works  necessary  for  the  completion  of  this 
pariicuiiir  road.  The  conclusion  is,  that 
the  power  to  construct  bridges  over  all  the 
streams  on  the  route,  so  as  to  best  carry 
into  eflfect  the  object  of  the  incorporation, 
is  given  in  the  act,  if  not  in  express  terms, 
yet  by  necessary  implication;  and  the 
grant  thus  made  is  constitutional.  Attorney- 
Generat  v.  Stevens,  i  N.  J.  Eq.  369. 

The  power  must,  nevertheless,  be  exer- 
cised discreetly  and  with  a  due  regard  to 
the  privileges  of  others.  If  any  injurious 
and  wanton  exercise  of  it  be  shown  to  this 
court  it  will  interfere  and  regulate  it  on 
proper  principles.  To  warrant  such  inter- 
ference the  exercise  of  the  power  must  be 
shown  to  be  not  only  injurious,  but  wilfully 
or  wantonly  so;  a  mere  mistake  in  judg- 
ment will  not  be  sufficient.  Attorney-Geti' 
erat\.  Stevens,  i  N.  J.  Eq.  369. 

The  word  "  survey  "  does  not  necessarily, 
ex  vi termini,  mean  a  map  or  profile;  they 
are  sometimes  used  as  convertible  terms,  not 
always.  The  books  filed  by  the  company  in 
the  office  of  the  secretary  of  state,  contain- 
ing a  description  (in  words  and  figures)  of 
the  commencement  of  the  road,  the  differ- 
ent stations  made  at  the  time  of  the  survey, 
the  courses  and  distances  between  those 
stations,  and  the  number  of  stations  to  the 
termination  of  the  road,  is  "  a  survey,"  with- 
in the  meaning  of  that  provision  of  the 
charter  which  requires  that  "  a  survey  of 
such  route  and  location  (of  the  road)  shall 
,  be  deposited  in  the  office  of  the  secretary  of 
state,"  at  least  so  far  as  to  warrant  the  court 
m  refusing  an  injunction  on  the  ground 
that  no  survey  whatever  has  been  made. 
Attorney-General  v.  Stevens,   i   N.  J.  Eq. 

369- 

The  several  legislative  acts  giving  to  the 
company  the  exclusive  franchise  to  carry 
passengers  and  goods  between  the  cities  of 
New  York  and  Philadelphia,  m  part  by 
means  of  a  railroad  across  the  state — con- 
strued and  held  to  be  constitutional  and 
valid,  as  a  contract  between  the  state  and 
the  company.  Raritan  &•  D.  B.  R.  Co.  v. 
Delaware  <S-  R.  Canal  Co.,  18  N.  J.  Eq.  546  ; 
modifying  16  N.f.  Eq.  356.— Commenting 
ON  Charles  River  Bridge  v.  Warren  Bridge, 


II  Pet.  (U.  S.)  420.    Distinguishing  Erie 
R.  Co.  V.  State,  31  N.  J.  L.  531. 
104.  Ctiiiuluii  &  Atlantic  R.  Co.— 

The  fifteenth  section  of  the  charter  was  not 
designed  as  a  limitation  of  the  powers  of 
the  corporation,  but  as  a  grant  of  addiMonal 
power.     Lucas  v.  Pitney,  27  N.J.  L.  221. 

The  exclusive  franchise  granted  lo  the  Del- 
aware and  Raritan  canal  and  Camden  and 
Amboy  railroad  and  transportation  com- 
pany to  act  as  common  carriers  across  tiie 
state  of  New  Jersey,  between  the  cities  of 
Philadelphia  and  New  York,  is  not  violated 
by  the  incorporation  of  the  Caniden  and  At- 
lantic railroad  to  operate  a  road  between 
Camden  and  the  sea,  nor  by  the  incorpora- 
tion of  the  Raritan  and  Delaware  bay  rail- 
road company  to  operate  between  Cape 
Island  and  Raritan  bay.  Delaware  &*  R. 
Canal  Co.  v.  Camden  &>  A.  R.  Co..  1 5  A'.  /. 
Eq.  13. 

103.  C<>(lnr  Rapids  &  HI.  R.  R.  Co. 
— The  company  is  authorized  to  build  a 
railroad  from  Lyons,  in  Clinton  county,  to 
a  point  of  intersection  with  the  Chicago, 
Iowa  and  Nebraska  railroad,  within  the  cor- 
porate limits  of  the  city  of  Clinton.  Clinton 
V.  Cedar  Rapids  &*  M.  R.  R.  Co.,  24  /<m'a  455. 

100.  Cliarl«Htowii  Branoli  R.  Co.— 
The  duties  and  liabilities  of  the  company 
under  the  acts  of  March  13,  1841,  and 
March  17,  1841,  authorizing  an  extension  of 
the  line,  defined.  Cambridge  v.  Charles- 
town  Branch  R.  Co.,  7  Mete.  (A/ass.)  70. 

107.  Cleveland  &  P.  R.  Co.— Under 
the  Pennsylvania  act  of  1862,  extending  the 
time  of  completing  the  road  ten  years,  the 
company  had  the  right  to  extend  their  road 
into  the  city  of  Pittsburg,  and  it  was  a  mat- 
ter wholly  within  the  discretion  of  the 
president  and  directors  of  the  company 
where  the  work  should  begin.  Cleveland 
&'  P.  R.  Co.  V.  S/>eer,  56  Pa.  St.  325.— 
Quoted  in  Philadelphia,  G.  &  N.  R.  Co.  v. 
Pennsylvania  S.  V.  R.  Co..  16  Phila.  (Pa.) 
636. 

108.  Cleveland,  Z.  &  C.  R.  Co.— 
The  company  was  authorized  by  its  charter 
to  build  from  Hudson,  in  Summit  county, 
to  Millersburg,  to  connect  with  the  Ohio 
and  Pennsylvania  railroad,  or  any  other 
railroad  running  in  the  direction  of  Colum- 
bus.     Pennock   v.    Coe,   23    How.    (U.  S.) 

117. 
100.  Clinton  &  P.  H.  R.  Co — The 

company  had,  by  its  charter,  power  to  trans- 
ier,  by  indorsement,  negotiable  notes  be- 
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longing  to  it.     llaynes  v.  Beckman,  6  La, 
Ann,  224. 

110.  Concord  If.  Corp.—Tlie  ciiartcr 
of  the  company  shows  that  the  road  was  not 
intended  to  be  a  detached  and  isolated 
road,  but  one  of  several  connecting  roads, 
forming  a  line  between  Boston  and  Con- 
cord. It  is  authorized  to  niake  a  business 
connection  with  the  Nasiiua  and  Lowell 
railroad  as  will  form  such  continuance,  but 
not  to  enter  into  a  partnership  with  that 
road  for  the  operation  of  the  roads  as  joint 
principals.  liurke\.  Concord R.  Corp.,  8  Am, 
6-  Enfr,  R,  Cits.  552,  61  A^.  //.  160.— Fol- 
lowing Ogdensburg  &  L.  C.  R.  Co.  v, 
Pratt,  22  Wall.  (U.  S.)  123;  Barter  v, 
Wheeler,  49  N.  H.  9;  Nashua  Lock  Co.  v, 
Worcester  &  N.  R.  Co.,  48  N.  H.  339. 

111.  Ciimbcrlaiul  &  (>.  IC.  Co.— 
The  exact  line  and  precise  terminal  points 
of  the  road  are  not  fixed  by  the  charter,  but 
they  are  held  to  be  substantially  and  suffi- 
ciently designated  by  the  provisions  of  the 
charter  quoted  in  the  opinion.  Shelby 
County  Court  v.  Cumberland  &^  O,  R,  Co.,  8 
Bush  (Ky.)  209. 

112.  Ciiiiihcrlaud  Conl  &  I.  Co.— 
Under  the  provisions  of  the  charter  of  this 
road  the  power  to  build  a  railroad  was  con- 
ferred upon  the  defendant  primarily  for  its 
benefit,  with  the  privilege  reserved  to  others 
to  send  their  products  over  the  road  so  long 
as  the  company  saw  proper  to  use  it  for  it- 
self ;  but  if  the  business  of  the  company  no 
longer  justified  it  to  operate  the  road,  or  if 
it  saw  fit  to  adopt  some  other  more  conven- 
ient and  less  expensive  mode  of  sending 
the  products  of  its  mines  to  market,  it  had 
the  right  to  discontinue  the  use  of  the  road, 
and  this  without  incurring  any  liability  to 
theplaintifTs.  Montell  w.  Consolidation  Coal 
Co.,  45  Md,  16.  • 

1 1«.  Uriiin  Point  U.  Co.— There  is 
nothing  in  Md.  Acts  1876,  ch.  377,  amending 
the  charter  of  the  company  which  prevents 
the  state  from  asserting  all  its  rights  as  a 
stockholder  in  the  Annapolis  and  Elk  Ridge 
R.  Co.  Harrison  v.  Annapolis  &*  E.  R.  R. 
Co.,  yaMd.  490. 

114.  Florida  Southern  B.  Co.— 
An  original  incorporator  in  this  road,  first 
known  as  the  Gainesville,  Ocala,  and  Char- 
lotte Harbor  R.  Co.,  was  not,  as  such,  inde- 
pendent of  a  contract  with  the  directors  of 
the  company,  entitled  under  the  charter  of 
the  corporation,  or  the  common  law  con- 
trolling the  subject,  to  a  proportion  of  the 


stock,  to  be  determined  by  the  numb'^r  of 
original  incorporators  named  in  the  articles 
of  incorporation,  liro^un  v.  I'lorida  .South- 
ern R.  Co.,  16  Am.  &"  ling.  R.  Cas.  463,  19 
/•■/<».  472. 

llrt.  Fort  Wayno  &  S.  11.  Co.- 
The  road,  chartered  in  Indiana  in  1849,  by 
failing  to  accept  or  act  under  its  charier 
prior  to  November,  1852.  when  a  new  consti- 
tution was  adopted  prohibiting  the  incor- 
poration of  such  companies  by  special  act, 
lost  all  its  rights  as  a  corporation.  (Jilles- 
pie  V.  Ft.  Wayne  &•  S.  R.  Co.,  \^  Iiid.  243. 

11«.   Franliiin  Canal   Co By  the 

Pennsylvania  act  of  April  9,  1849,  author- 
izing the  company  to  construct  a  railroad 
from  the  north  end  of  the  Franklin  division 
of  the  Pennsylvania  canal  to  Lake  Erie,  and 
from  the  south  end  thereof  to  Pittsburgh, 
"  by  such  route  as  said  company  shall  deem 
most  expedient  and  advantageous,"  it  was 
intended  to  have  a  connection  by  railroad 
between  Pittsburgh  and  Lake  Erie.  Com- 
monwealth y.  Franklin  Canal  Co.,  21  J'a.  St. 
117. 

The  construction  of  a  railroad  beginning 
at  the  depot  of  the  Erie  and  Northeast  rail- 
road, about  three  quarters  of  a  mile  from 
Lake  Erie,  and  extending  westward  to  the 
Ohio  line,  and  there  connecting  with  the 
railroad  extending  to  Cleveland,  is  not  a 
compliance  with  the  provisions  of  the  said 
act  of  1849,  but  is  in  violation  of  the  duty 
imposed  by  said  act.  Commomuealth  v. 
Franklin  Canal  Co.,  21  Pa.  St.  117. 

Though  the  act  of  1849  authorizes  the 
road  to  be  constructed  between  the  extreme 
points  "  by  such  route  as  the  company  shall 
deem  most  expedient  and  ad /antageous," 
this  does  not  authorize  the  company  in  the 
location  of  the  road  to  consult  their  own 
advantage ;  but  the  advantage  of  the  route 
as  a  route  between  the  points  designated  in 
the  act  was  intended.  Commonwealth  v. 
Franklin  Canal  Co.,  21  Pa.  St.  117. 

117.  Grand  Gulf  K.  &  B.  Co.— The 
provision  of  the  charter  which,  in  case  the 
company  cannot  agree  with  the  owners  of 
land  over  which  saifi  road  is  to  pass  upon 
the  compensation  to  be  paid  therefor,  au- 
thorizes the  company  to  petition  to  the 
circuit  court  of  Claiborne  county,  to  sum- 
mon and  empanel  a  jury  to  assess  the 
damages,  and  directs  the  court,  upon  valua- 
tion assessed,  to  convey  the  land  to  the 
company  and  give  judgment  and  execution 
against  the  company,  and  in  favor  of  the 


:i 


m 

II 


720 


CHARTERS,  118-122. 


,-'  i 


owner  of  the  land,  for  the  amount  of  the 
valuation,  is  unconstitutional.  Judgment 
aiul  execution  arc  not  compensation  within 
tile  meaninjj;  of  the  constitution.  Thomp- 
son V.  iiraiui  GulJ  A',  if*  li.  Co.,  4  A/i'ss.  240, 
— yu(JTKi)  IN  Moody  z/.  Jacl<sonville,  T.  & 
K.  VV.  R.  Co.,  14  Am.  &  Eng.  R.  Cas.  53,  20 
I'la.  597.  Rkvieweu  in  Cushman  v.  Smith, 
34  Me.  247. 

ItH.  Uraiid  tTiiiictioii  It.  Co. — 
Un<ier  tlie  Ontario  act,  34  Vict.  c.  48,  the 
coniiiaiiy  was  recognized  as  an  incorporated 
company;  otherwise  that  it  was  actually 
incorporated  by  act  37  Vict.  c.  43,  the 
efTect  of  the  two  acts  being  to  give  to  the 
company  so  incorporatefl  the  benefit  of  a 
by-liiw  of  the  respondent  corporation, 
which  under  certain  conditions  provided  a 
bonus  for  the  railway.  Grand  Junction  &* 
M.  A".  Co.  V.  Petcrborouf^'/t,  13  ////.  Cas.  136. 

Under  the  act  of  1871  the  said  by-law 
was  legal,  valid,  and  binding  on  the  cor{)ora- 
tion,  but  the  railway  company  had  not  on 
the  evidence  complied  with  the  conditions 
precedent.  The  stipulated  certificate  of  the 
chief  engineer  had  not  been  produced,  and 
although  under  paragraph  8  of  the  by-law 
debentures  nught  be  delivered  to  trustees 
without  a  certificate,  that  applied  to  a  time 
when  the  debentures  or  their  proceeds  were 
to  be  held  in  suspense,  not  to  a  time  when 
the  trusts  were  spent  and  the  payment,  if 
made  at  all,  should  be  made  direct  to  the 
company.  Grand  Junction  &»  M.  R.  Co.  v. 
Peterborough,  1 3  App.  Cas,  1 36. 

110.  Great  Western  II.  Co.— Con- 
struction of  the  special  act  as  to  charges  for 
loading,  unloading,  and  weighing,  for  par- 
cels, for  goods  of  one  kind  or  class,  as  to 
tonnage  rate  and  parcel  rate,  and  equality 
of  charges.  Parker  v.  Great  Western  R,  Co., 
1 1  C.  D.  545.  Edwards  v.  Great  Western  R. 
Co.,  1 1  C.  li.  588.  I  Ry.  <S-  C.  T.  Cas.  22. 

120.  GraveNeiKl  &  C.  I.  K.  Co.— 
Under  the  provision  of  the  New  York  Act 
of  1873,  Laws  of  1873,  ch.  531,  authorizing 
the  company  to  construct  its  road  and  lay 
its  track  upon  Gravesend  avenue,  said  com- 
pany is  excused  from  complying  with  the 
prerequisites  to  proceedings  to  acquire  title 
to  lands  prescribed  by  the  general  railroad 
act;  i.e.,  the  making  and  filing  of  a  map  or 
profile  of  its  route;  the  giving  of  notice  of 
such  proceedings  to  actual  occupants,  and 
notice  to  the  highway  commissioners  ;  and 
also  from  making  an  application  to  and  ob- 
taining an  order  of  the  supreme  court  as 


required  by  the  Act  of  1854,  Laws  of  1854, 
ch.  583.  /;/  re  Prospect  Park  Sr*  C.  I.  R.  Co., 
67  A',  y.  371,  15  /lui.  Ry.  Rep.  102;  affirm* 
intr  8  llun  30.— Following  In  re  Hoston 
&"a.  R.  Co..  53  N.  Y.  574. 

So  far  as  stiid  act  is  valid,  and  so  far  as  its 
valid  provisions  are  inroiisistent  with  the 
general  railroad  acts,  it  is  a  sixcial  charter 
for  said  corporation,  and  so  far  exempts 
the  corporation  from  the  force  of  those  laws. 
Where  it  is  not  in  conflict,  the  corporation 
is  bound  by,  and  may  avail  itself  of,  the 
privileges  given  by  said  laws;  among  others, 
the  privilege  of  perfecting  a  defective  title. 
In  re  Prospect  Park  <S-  C.  1.  R.  Co.,  67  A'.  Y. 
371,  15  Am.  Ry.  Rep.  102 ;  affirming  8  Hun 

30- 

121.  Harlem  H.  Co.— The  time  limited 
for  the  completion  of  the  road  only  applied 
to  the  road  as  originally  authorized  by  its 
charter.  And  the  extension  authorized  by 
the  act  of  1832  may  be  made  from  time  to 
time,  as  the  common  council  of  the  city  of 
New  York  shall  think  proper,  to  authorize 
it  to  be  done  at  any  time  during  the  exist- 
ence of  the  charter  of  the  company.  Ham- 
i/i.n  v.  AWf  York  &*  H.  R.  Co.,  9  Paige 
{N.  K)  171.— DiSTiNGUisHKi)  IN  Savannah, 
A.  &  G.  R.  Co.  V.  Shiels,  33  Ga.  601. 

122.  HoiiNtoii  &  O.  N.  II.  Co.— The 
Texas  constitution  of  1869  has  declared  the 
legislature  of  1866  to  have  been  provisional 
only  ;  that  "  its  acts  are  to  be  respected  only 
so  far  as  they  were  not  in  violation  of  the 
constitution  and  laws  of  the  United  Stati  . 
or  were  not  intended  to  reward  ili  j,> 
participated  in  the  late  rcbellio  dis- 
criminate between  citizens  on  mnt  of 
race  or  color,  or  to  operate  pieji,  iilly  to 
any  class  of  citizens."  Held,  that  in  th-; 
charter  and  franchises  conferred  by  the 
legislature  of  i866  there  is  nothing  obnox- 
ious to  these  denunciations  of  the  constitu- 

.tionof  1869;  and  the  charter  of  the  com- 
pany, and  the  rights  and  franchises  therein 
conferred,  constituted  a  contract  between 
the  state  of  Texas  and  the  incorporators ; 
and  the  i6th  section  of  the  charter,  provid- 
ing that  "the  company  shall  be  entitled  to 
receive  such  donations  of  land  as  are  pro- 
vided for  the  encouragement  of  internal  im- 
provements by  any  general  law  of  th  is  state," 
entitles  the  company  to  the  benefits  of  the 
acts  of  January  30th,  1854,  upon  its  compli- 
ance with  the  requirements  of  those  acts 
and  of  its  charier.  Houston  &•  G,  N,  R.  Co. 
V.  Kuechler,  36  Tex.  382, 
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lii.'l.  Hudson  Kiv.  11.  Co The  com- 
pany is  required  by  its  ciiarlcr  tu  build  or 
extend  wharves  or  docks  aloiij^  the  Hudson 
river  whicii  may  lie  cut  oil  by  tlie  road,  so 
as  to  restore  them  to  their  former  useful- 
ne>s;  but  it  is  not  recjuircd  to  extend  a 
wiiarf  over  a  dee[)  l)ay  to  wiiicli  tiie  com- 
pany is  re{iuired  to  furnish  access  by  a 
driiwbri(l;^e.  Tillotson  v.  lliuisott  Kivcr  A'. 
Co.,  <)  N.   y.  575;  iij/ir/////{if  15  /iari.  406. 

124.  Illinois  U.  Co. -Tile  amended 
cii.irter  provided  that  "  ilic  company  siiall 
liave  power  to  mal<e,  i^rdaiii,  and  establisii 
all  sucli  by-laws,  rules,  and  ref;;ulati<)ns  as 
mav  be  deemed  expedient  and  necessary  to 
fullil  the  purposes  and  carry  into  cITect  the 
provisions  of  this  act,  and  for  the  well- 
ordering,  rcKulatinij,  and  securing  the  af- 
fairs, business,  and  interests  of  the  com- 
pany; provided  that  the  same  be  not 
repugnant  to  the  constitution  and  laws  of 
the  United  States,  or  repugnant  to  this  act. 
The  l)oard  of  di rectors  shall  have  power  to 
estaljlish  such  rates  of  toll  for  the  convey- 
ance of  persons  and  property  as  they  shall 
from  time  to  time  by  their  by-laws  deter- 
mine." //(•/(/,  that  the  charter  as  thus 
amended  did  not  release  the  company  from 
state  control  or  laws  imposing  restrictions 
upon  the  amount  of  rates,  A'l/j^j^/i's  v. 
niiitois,  108  U.  S,  526,  2  ShI>.  a.  l\cp.  832. 

125.  Illinois  Cent.  U.  Co »y  the 

act  of  February  27,  1854,  the  ciiarter  was  so 
amended  as  to  authorize  a  sale  of  its  lands 
upon  a  crerlit,  and  a  new  contract  was 
tliereby  entered  into  between  it  and  the 
state,  whicii  the  stalo  has  no  authority  to 
change  without  the  consent  of  the  com- 
pany.    People  v.  Ketchuin,  72  ///.  212. 

The  .ict  of  February  27,  1854,  conferred 
upon  the  company  the  option  of  selling 
lands  for  cash,  or  on  such  credit  as  it 
might  deem  expedient,  and  the  state  has  no 
authority  to  compel  it  to  sell  at  a  price 
fixed,  thus  interfering  with  the  right  of  the 
company  to  sell  for  a  larger  price  upon 
credit.    People  v.  Ketchum,  72  ///.  212. 

The  state  having  vested  the  company 
with  [)ower  to  issue  bonds  and  with  author- 
ity to  pledge  its  lands  for  their  final  re- 
demption, and  the  company  having  :,o 
pledged  them,  the  state  is  bound  to  take 
no  steps  which  shall  enrlangcr  the  validity 
of  the  bonds  or  lessen  their  value.  People 
v.  Ketchum,  72  III.  212. 

120.  Illinois  Soutli.  K.  Co As  to 

whether  the  act  of  February  28,  1869, 
2  D.  R.  D.— 46. 


amending  the  charter,  is  in  violation  of  the 
Illinois  Constitution  ot  1848,  art.  j,  {!  3j, 
providing  that  no  private  or  local  law  shall 
embrace  more  than  one  subject,  whi<°h  shall 
be  expressed  in  it.s  title, '///((/c.  //'</<//  v. 
Post,  5  .////.  &*  AV/4,'.  A'.  t\is.  158,  9<;  ///. 
471.  — li.M'l.AiNKi)  IN  Abinglon  t'.  Cabecn, 
12  Am.  i\;  Kng.  K.  Cas.  5S1,  106  III.  2o*j. 

127.  Indiiinapolis  cV  C.  1(.  Co.— 
There  is  nuthing  peculiar  in  the  charter 
which  W(ndd  |)re\ent  the  legislature  from 
recjuiiing  the  company  to  i)ay  for  the  kill- 
ing of  animals  upon  the  road,  in  default  of 
keeping  it  fenced.  The  cost  of  making 
ami  keeping  the  fences  in  repair  or  the 
amount  paid  in  the  way  of  damages  for 
stock  killed  does  not  "detract  from  or 
alTect  the  profits  of  the  corporation  "  in  the 
sense  intended  by  the  charier.  Indianapolis 
&•  C.  A'.  Co.  V.  Kenltiiial,  16  Ind.  84. 

128.  Ji'tlorNonvlllo  It.  Co.  —  The 
company  was  incorporated  by  special  char- 
ter, Jan.  20,  1846.  By  section  33  of  the  act 
the  legislature  reserved  the  right  to  alter 
the  charter.  Held,  that  under  the  power 
reserved  the  legislature  might  properly 
apply  the  general  law  regulating  the  liabil- 
ity of  railroad  comi>anies  for  stock  killed  to 
this  company.  Jejfersonville  R.  Co.  v.  Gab- 
ber t,  25  Ind.  431. 

12)».  Jctlcrsoiivillc,  M.  &,  A.  U.  Co. 
—  Neither  by  the  original  charter  of  the 
company,  nor  its  amended  charter,  nor  the 
general  laws  of  tlie  state,  can  the  width  of 
its  right  of  way  be  enlarged  above  that  de- 
fined in  the  original  ciiarter.  Pratiter  v. 
Jeffersonville,  lU.  &*  I.  A'.  Co.,  52  ///(/.  16; 
flirt  III  r  appeal,  sub  noin.  Prat  her  \\  Western 
Union  Tel.  Co.,  14  y/w.  <S^  E»g.  R.  Cas.  i, 
89  Ind.  501. 

While  said  company  might  have  acquired 
title  to  sixty  feet  in  width  of  land  if  it  had 
taken  possession  thereof  and  occupied  such 
space,  yet,  having  appropriated  and  used 
less  than  that  width,  its  right  being  limited 
by  its  necessities  to  the  extent  that  it  occu- 
pied and  used,  it  became  entitled,  not 
merely  to  the  strip  of  ground  on  which  the 
railroad  track  was  constructed  and  the 
ground  actually  occupied  by  telegraph 
poles,  but  also  to  the  amount  of  land  neces- 
sary for  the  purpose  of  constructing  its 
road,  with  all  necessary  appendages,  and  for 
putting  and  keeping  the  same  in  repair,  and 
for  doing  all  proper  business  thereon,  in- 
cluding sufficient  land  for  the  erection  of 
telegraph  poles  at  a  safe  distance  from  the 
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track,  together  with  the  right  to  the  ex- 
clusive use  of  the  intervening  space  between 
said  track  and  the  fixture  or  appendage  so 
erected.  Prather  v.  Jeffersonvilk,  M,  &*  I, 
K.  Co.,  52  Ind.  16. 

Said  company  having  so  erected  telegraph 
poles  on  but  one  side  of  its  road  and  made 
no  use  of  the  other  side,  except  for  the  pur- 
pose of  keeping  its  track  in  repair,  for  a 
period  of  eighteen  years  from  the  time  of 
tlie  original  appropriation,  it  possessed  no 
right  to  erect  telegraph  poles  on  the  other 
side  of  its  track  at  the  distance  of  twenty- 
nine  feet  from  the  centre  thereof,  without 
condemnation  and  payment  of  damages  in 
the  mode  provided  by  the  law  or  charter  by 
which  such  railroad  was  governed  at  the 
time  of  such  new  appropriation.  Prather 
\.JeffersonviUe,  M.  &»  I.  R.  Co.,  52  Ind.  16. 

130.  Kennebec  &  P.  K.  Co.— The 
charter,  with  its  additional  enactments, 
authorizes  the  erection  of  bridges  and 
causeways  across  navigable  waters,  but  re- 
quires them  not  to  be  built  in  such  manner 
as  to  prevent  the  navigation  of  such  water 
or  to  occasion  unreasonable  detentions 
thereon.  Rogers  v.  Kennebec  iS-  P.  R.  Co.,  35 
Me.  319. 

Me.  act  of  Feb.  16,  1836,  was  repealed  by 
act  of  1841,  in  its  application  to  the  charier; 
and  the  act  of  1841,  in  its  turn,  was  modi- 
fied by  Act  of  185s,  ch.  169.  The  acts  passed 
subsequently  to  that  of  Feb.  16,  1836,  con- 
tinued the  liability  of  stockholders,  but 
modified  the  remedy  in  some  respects. 
Ha  thorn  v.  Cauf,  53  Me.  471. 

By  the  Act  of  1857,  ch.  106,  additional  to 
•an  act  to  incorporate  the  company,  the 
railroad  was  made  subject  to  all  the  general 
laws  of  the  state  relating  to  railroads,  and 
consequently  became  subject  to  the  re- 
served right  of  the  state  to  alter,  amend,  or 
repeal  its  charter.  State  v.  Maine  C.  R.  Co., 
66  J/tf.4S8,  19  Am.  />.AV/.  323.— Quoting 
Tomlinson  v.  Jessup,  15  Wall.  (U.  S.)  454. 

131.  La  Grnugrc  &  M.  II.  Co.— In 
1835  the  legislature  of  Tennessee  incorpo- 
rated the  road;  in  1848  the  legislature  ex- 
tended the  time  six  years  during  which  the 
company  should  finish  their  road, "  provided 
the  same  is  not  sold  and  transferred  to  the 
M.  &  C.  R.  R.  Co."  This  transfer  was 
made  in  January,  1851,  and,  by  the  7th  sec- 
tion of  the  act  of  February,  1852.  the  cred- 
itors of  the  road  were  allowed  to  satisfy 
their  debts  out  of  any  property  of  the  com- 
pany, in  preference  to  any  lien  the  state 


might  have.  Held,  that  this  act  was  a  rec- 
ognition on  the  part  of  the  state  of  the 
existence  of  the  company  at  the  date  of  the 
act,  and  that  t.he  state,  by  extending  the 
time  to  complete  the  road,  waived  its  right 
to  enforce  the  forfeiture ;  but  if  the  L.  & 
M.  railroad  was  sold  to  the  M.  &  C.  R.  Co., 
then  the  waiver  was  withdrawn,  and  the 
right  of  the  stal^'  to  enforce  the  forfeiture 
would  be  revived.  The  state  never  having 
enforced  the  forfeiture  of  the  charter,  the 
L.  &  M.  R.  Co.  was  a  legal  entity,  and  could 
sue  and  be  sued.  La  Grange  &*  M.  R.  Co. 
v.  Rainey,  7  Coldiv.  ( Tenn.)  420. 

132.  Lnuenster  &  S.  B.  B.  Co.— The 
company  was  authorized  to  locate  its  road 
from  a  certain  point,  "thence  running 
through  Acton,  Sudburj',  Stow,  Marlbor- 
ough, and  other  places."  Held,  that  it  was 
not  obliged  to  locate  its  road  through  these 
places  in  the  order  in  which  they  were 
named.  It  was  competent  to  locate  its  road 
from  Acton  through  Stow  and  thence 
through  Sudbury,  etc.  Commonwealth  v. 
Fitchbiirff  R.  Co.,  8  Cush.  {Jlfass.)  240. 

133.  Leeds  &  F.  B.  Co.— By  virtue  of 
Me.  St.  1864,  ch.  238,  §  4,  the  company  be- 
came subject  to  the  reserved  right  of  the 
state  to  alter,  amend,  or  repeal  its  charter. 
State  V.  Maine  C.  A\  Co.,  66  Me.  488,  19  Am, 
Ry.  Rep.  323. 

?  •?4.  Little  Bock  &  N.  B.  Co.-The 
f>  /;  to  incorporate  the  company  is  a  public 
law,  and  created  a  corporation.  Hammctt 
V.  Little  Rock  &>  N.  R.  Co.,  20  ArX:  204. 

Under  it  it  was  created  an  immediate 
corporation,  and  having  in  good  faith  com- 
menced the  construction  of  its  road  before 
the  adoption  of  the  constitution  of  1874, 
the  charter  was  not  revoked  by  art.  12, 
§  I,  thereof.  Little  Rock  <S-  A^.  R.  Co.  v. 
Little  Rock,  M.  R.  6-  T.  R.  Co.,  4  Am.  6- 
Eng.  R.  Cas.  392,  36  Ark.  663. 

135.  LoiiiMiniin  &  M.  Biv.  B.  Co.- 
The  act  of  1868,  which  professed  to  amend 
the  charter,  Aas  illegal  and  void,  and  did 
not  constitute  a  new  charter  of  the  road. 
State  V.  Calla7i'ay  County  Court,  51  Afo.  395, 
3  Am.  Ry.  Rep.  172.— Following  State  v. 
Saline  County  Court,  51  Mo.  350. 

130.  Mac<»ii  &  B.  B.  Co.-The  com- 
pany, under  its  charter  and  its  amendments 
authorizing  it  to  construct  a  railroad  from 
the  city  of  Brunswick  to  the  city  of  Macon, 
and  clothing  it  with  the  rights,  privileges, 
and  immunities  of  the  Central  railroad,  is 
authorized  to  construct  its  road  into  the 
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city  of  Macon,  and  is  not  limited  to  the  city 
line.     HasUhurst  v.  Freeman,  52  Ga.  244. 

The  company  lias  no  power,  under  its 
charter,  to  purchase  stoclc  in  another  rail- 
road, or  to  contract  with  others,  for  a  con- 
sideration, to  purchase  the  same  and  run  it 
in  the  control  of  said  other  ruad  for  the 
benefit  of  the  Macon  and  Brunswick  rail- 
road. Such  a  contract  is  ultra  vires,  and 
the  use  of  the  state-indorsed  bonds,  issued 
by  virtue  of  the  act  of  1871,  is  illegal,  and 
any  stockiiolder  may  come  into  equity  to 
prevent  it.  Hazlehurst  v.  Savaiina/t,  G.  &* 
N.  A.  li,  Co.,  43  Ga,  13. — Following  Cen- 
tral R.  Co.  V.  Collins,  40  Ga.  582. 

1»7.  Memphis  &  C.  U.  Co.— The 
Alabama  act  of  Jan.  7, 1850,  entitled  "An  act 
to  incorporate  the  Memphis  &  Charleston 
Railroad  Co.,"  makes  the  company,  as  to 
that  state,  an  Alabama  corporation.  Cope- 
land  V.  Memphis  &*  C.  R,  Co.,  3  Woods  ( U. 
S.)  651.— Distinguishing  Williams  v.  Mis- 
souri, K.  &  T.  R.  Co..  3  Dill.  (U.  S.)  267. 
Reviewing  Baltimore  &  O.  R.  Co.  v. 
Harris,  12  Wall  (U.  S.)  65;  Memphis  &  C. 
R.  Co.  V.  Bibb,  37  Ala.  699. 

138.  Milwaukee  &  B.  K.  Co.— The 
Wisconsin  act  of  April,  1857,  attempting  to 
amend  the  charter  is  unconstitutional  so  far 
as  it  attempts  to  provide  for  the  taking  of 
property  without  just  compensation  ;  and  to 
that  extent  it  cannot  operate  as  a  repeal  of 
the  original  charter.  Shepardson  v.  Mil- 
"dijaukee  <3-  B.  R.  Co.,  6  Wis.  605. 

13!).  Milwaukee  &  W.  R.  Co — Un- 
der the  territorial  act  it  was  provided, 
among  other  things,  that  the  company 
should  become  a  corporation  as  soon  as  a 
certain  amount  of  stock  was  subscribed  and 
a  certain  portion  thereof  paid  in.  Held, 
that  the  conditions  thus  named  were  con- 
ditions precedent  to  the  existence  of  the 
corporation,  and  it  did  not  become  a  cor- 
poration until  they  were  complied  with. 
Attorney-General  v.  Chicago  &*  N.  W.  R. 
Co.,  35  Wis.  425. 

Under  the  above  provisions  of  said  char- 
ter, where  it  appears  that  the  corporation  is 
in  existence  a  considerable  time  thereaiier, 
a  presumption  exists  that  it  was  organized 
immediately  after  the  passage  of  the  char- 
ter. Attorney-General  v.  Chicago  6^  A^. 
W.  R.  Co.,  35  Wis.  425. 

By  Wisconsin  territorial  act  of  March  11, 
1848,  amending  the  charter  of  Feb.  11, 
1847,  the  company  was  authorized  to  ex- 
tend its  road  from  Waukesha  to  the  Missis- 


sippi river,  and  authorized  by  it  to  increase 
its  capital  stock  for  that  purpose.  Held,  that 
the  passage  of  the  amendment  raised  a  pre- 
sumption that  the  corporation  was  then  in 
existence — that  is,  that  it  had  so  organized 
under  its  charter  as  to  have  a  corporate 
existence ;  but  such  presumption  is  over- 
thrown by  proof  that  the  conditions  pre- 
cedent to  the  existence  of  a  company  were 
not  complied  witii  until  after  such  amenda- 
tory act,  and  after  the  adoption  of  a  state 
constitution  in  184S.  Attorney-General  v. 
Chicago  i'  N.  W.  R.  Co.,  35  Wis.  425. — 
Quoting  lienosha,  R.  &  R.  I.  R.  Co.  v. 
Marsh,  17  Wis.  13;  Whiting  v  Sheboygan 
&  F.  du  L.  R.  Co.,  25  Wis.  167  ;  West  Wis- 
consin R.  Co.  V.  Sup'rs  of  Trempealeau 
County,  35  Wis.  257. 

The  Wisconsin  territorial  acts  of  1847  and 
1848  were  continued  in  force  after  the  es- 
tablishment of  a  state  government  by  virtue 
of  the  constitution  adopted,  art.  14,  §  2, 
providing  that  all  laws  then  in  force  and  not 
repugnant  to  the  constitution  should  re- 
main in  force  until  they  should  expire  by 
their  own  limitation  or  be  repealed ;  but 
such  charter  became  subject  to  alteration  or 
repeal  according  to  the  provisions  of  said 
constitution.  Attorney-General  v.  Chicago 
(S-  N.  W.  R.  Co.,  35  Wis.  425.  Stone  v. 
IVisconsin,  94  U.  S.  181. — Following  At- 
torney-General V.  Chicago  &  N.  W.  R.  Co., 
35  Wis.  599. 

140.  Miuueapolis  &  St.  L.  R.  Co.— 
The  plaintiff's  charter  (Laws  1853,  ch.  10) 
fixes  its  capital  stock  at  §2,000,000,  provides 
that,  as  soon  as  $100,000  thereof  shall  have 
been  subscribed,  certain  persons  shall  give 
notice  of  a  meeting  of  the  stockholders  to 
choose  directors,  and  confers  upon  the 
directors  the  general  usual  authority  to 
manage  the  business  of  the  corporation, 
and,  among  other  things,  authorizes  hem 
to  "  receive  payment  to  the  subscripti\)ns  to 
the  capital  stock,  at  such  time,  in  such  pro- 
portion not  exceeding  twenty-five  per  cent, 
at  any  one  instalment,  under  such  con- 
ditions as  they  shall  deem  fit."  Held:  (1) 
tiiat  these  provisions  authorize  the  organi".>- 
tion  of  the  corporation  upon  a  stock  fub- 
scription  of  $ioo,oco,  and  also  authorize  the 
directors,  u|)on  such  organization,  to  pro- 
ceed with  the  business  of  the  corporation, 
and,  among  other  things,  to  collect  instal- 
ments of  the  stock  ;  (2)  that  the  allep.ition 
in  the  complaint  in  this  case,  that  the 
plaintif!  corporation  is  duly  organized,  in- 
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volves  the  fact  of  a  stock  subscription  to  at 
least  the  requisite  amount  of  $100,000 ;  (3) 
tliat  the  mode  of  subscription  provided  for 
in  section  4  of  plaintiff's  charter,  as  amended 
by  Sp.  Laws  1869,  ch.  117,  §  2,  relates  to 
subscriptions  made  before  organization,  and 
that  as  to  subscriptions  made  after  organiza- 
tion the  taking  of  tliem  is  left  to  the  cor- 
poration, acting  through  its  board  of  direc- 
tors. Minneapolis  &*  St.  L.  R.  Co.  v.  A/or- 
rison,  23  Minn.  308,  17  Am.  Ky.  Rep.  85. 

Section  6  of  plaintiff's  charter  authorizes 
the  directors  to  "  receive  payment  to  the 
subscriptions  to  the  capital  stock,  *  ♦  * 
in  such  proportion,  not  exceeding  twenty- 
five  per  cent,  at  any  one  instalment,  under 
such  conditions  as  they  shall  deem  lit,"  and 
makes  it  their  duty,  at  least  thirty  days  pre- 
vious to  the  appointed  time  of  such  required 
payment,  to  give  notice  thereof  "in  some 
newspaper  printed  in  the  territory  of  Min- 
nesota, and  in  such  other  place  or  places  as 
may  betiiought  advisable."  Held:  (i)  that 
these  provisions  do  not  make  it  necessary 
that  each  payment  required  should  be  called 
for  separately,  or  that  separate  notice  should 
be  given  of  each  required  payment,  or  that 
there  should  be  an  interval  of  thirty  days 
between  the  appointed  times  of  payment ; 
but  that  it  is  competent  for  tlie  directors,  at 
one  lime  and  in  one  call,  to  require  several 
instalments  to  be  paid,  each  at  a  different 
future  date,  and  to  give  one  notice  of  all  the 
required  payments ;  (2)  that  the  allegation  in 
tlie  complaint  that  payment  of  the  several 
instalments  called  "was  duly  demanded  of 
defendant,  by  publication  of  notice  for 
thirty  days  in  the  Minneapolis  Daily  Trib- 
une," is,  as  against  a  demurrer,  a  sufficient 
allegation  that  the  proper  notice  was  pub- 
lished in  a  proper  newspaper,  and  in  proper 
time;  (3)  that  the  giving  of  the  other 
notice  provided  for  is  left  to  the  option  of 
the  directors.  Minneapolis  &*  S/.  L.  R.  Co. 
V.  Morrison,  23  Minn.  308,  17  Am.  Ry.  Rep. 
85. 

141.  Minnesota  and  Pnc.  R.  Co.— 
The  act  of  March  10, 1862,  entitled  "  An  act 
to  facilitate  the  construction  of  the  Min- 
nesota and  Pacific  railroad, and  to  amend  and 
to  continue  the  act  of  incorporation  in  rela- 
tion thereto,"  transferred  to  the  persons 
therein  named  all  the  roads,  lands,  and  fran- 
chises of  the  company,  including  the  right  to 
be  a  corporation  under  the  corporate  fran- 
chise of  that  company.  First  Div.  St.  P.  <S>» 
P.  R.  Co.  V.  Parcher,  \\Minn.  297  ((7//.  224). 


— Approved  in  Secombe  v.  Milwaukee  & 
St.  P.  R.  Co.,  23  Wall.  (U  S.)  108. 

Under  section  13  of  the  charter,  a  notice 
of  application  and  application  for  the  ap- 
pointment of  commissioners  to  appraise 
lands  taken  for  the  use  of  the  company,  in 
which  the  lands  to  be  taken  are  referred  to 
only  as  being  on  the  line  of  a  designated 
division  or  part  of  said  company's  railroad 
or  branches,  sufficiently  designated  the 
lands  and  the  owners.  Nor  need  they  state 
the  specific  use  for  which  the  lands  are  to 
be  taken  or  held.  Wilkin  v.  First  Div.  St. 
P.  <S-  /'.  R.  Co.,  i6  Minn.  271  (Gil.  244). 

142.  Minnesota  West.  R.  Co.-The 
charter  (Minn.  Spec.  Laws  1853.  ch.  66)  im- 
poses a  continuous  duty  as  to  restoring  pub- 
lic streets  to  usefulness.  State  v.  Minneapo- 
lis &*  St.  L.  R.  Co.,  35  Am.  &>  Eng.  R.  Cas. 
250,39  Minn.  219,  39  N.  IV.  Rep.  153. 

14».  Mississippi  &  A.  R.  Co.-The 
charter  confers  the  power  of  holding  real 
estate,  for  the  purpose  of  erecting  thereon 
the  bank  buildings,  as  well  as  of  erecting  a 
railroad,  etc.    /)oe  v.  Lane,  1 1  Miss.  763. 

144.  Mississippi  &  T.  R.  Co.-The 
company,  under  the  provision  in  their  char- 
ter vesting  the  company  "  with  all  the 
rights,  privileges,  and  powers  requisite  and 
necessary  for  the  construction  and  repair 
and  maintenance  of  the  road,"  are  empow- 
ered and  authorized  to  take  lands  in  invitum, 
after  the  location  and  completion  of  their 
road,  for  the  purpose  of  relocating  a  portion 
of  their  line  of  road,  if  the  necessity  to  ex- 
ercise the  power  be  the  preservation  of 
some  existing  right,  which  would  otherwise 
be  impaired.  Mississippi  &»  T.  R.  Co.  v. 
De^taney,  42  Miss.  555,  2  Am.  Rep.  608. — 
Quoted  in  Atlantic  &  P.  R.  Co.  v.  St. 
Louis,  66  Mo.  228. 

145.  Missouri  &  M.  R.  Co.-The 
tax  of  one  twentieth  of  one  per  cent,  author- 
ized by  section  13  of  the  charter  (Mo.  Acts 
1865,  p.  86)  is  the  only  tax  authorized  by 
law  to  be  collected  to  pay  bonds  issued  un- 
der that  charter.  The  common  fund  of  the 
county  collected  for  the  purpose  of  defray- 
ing the  current  expenses  of  the  county  gov- 
ernment is  not  applicable  to  their  payment. 
State  ex  rel.  v.  Macon  County  Court,  68  Mo. 
29.— DiSAPPKOViNO  United  States  z/.  Clark 
County,  96  U.  S.  21 1. 

140.  Missouri  Vnlley  It.  Co.— Under 
the  charter  of  the  company  and  its  suc- 
cessor the  Kansas  City,  St.  Joseph  &  Coun- 
cil Bluffs  R.  R.  Co.,  and  the  acts  amendatory 
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thereof,  the  latter  company  is  bound  to 
maintain  railroad  connection  between  the 
cities  of  St.  Josepli  and  Savannah,  and  to 
run  a  train  of  cars  daily  between  those 
points ;  but  ii  is  not  bound  to  make  Savan- 
nah a  point  on  its  main  track,  or  to  run  all 
its  trains  to  tiie  old  depot  at  that  place.  In 
maintaining  a  switch  from  this  depot  to  vhe 
depot  on  the  new  line  located  and  estab- 
lished under  and  by  authority  of  the  amen- 
datory act  of  1S71,  and  running  a  train  of  cars 
daily  over  this  switch  to  the  old  depot,  the 
company  sufficiently  complies  with  the  law. 
State  V.  Kansas  City,  St.  J.  &^  C.  B.  R.  Co., 
16  Am.  &•  Ettg.  R.  Cas.  297,  77  Mo.  143. 

147.  Montflalr  R.  Co.— By  a  charter 
granted  in  1867  the  company  was  incor- 
porated and  empowered  to  build  a  railway, 
but  at  the  same  time  was  required  to  con- 
struct and  maintain  bridges  where  highways 
should  cross  its  railway.  In  1875,  upon 
foreclosure  of  a  mortgage,  the  property  and 
franchises  of  that  company  were  sold  and 
transferred  to  the  Montclair  and  Greenwood 
Lake  railway  company  then  organized  in 
pursuance  of  Revision,  p.  916,  §  56;  and  in 
1878,  upon  another  mortgage  foreclosure, 
the  same  property  and  franchises  were  sold 
and  transferred  to  the  New  York  and  Green- 
wood Lake  railway  company,  also  organized 
under  Revision,  p.  916,  §  56.  One  of  these 
companies  graded  a  right  of  way  across  an 
avenue  in  Montclair  v  wnship,  Essex  county, 
making  a  cut  22  feet  deep  and  69  feet  wide 
through  the  avenue,  but  did  not  lay  rails 
upon  it.  The  last  named  of  these  companies 
now  owns  and  controls  that  right  of  way. 
By  a  supplement  to  the  act  to  authorize  the 
formation  of  railroad  corporations  and 
regulate  the  same  {Id.  925),  which  was  ap- 
proved in  1887  (P.  L.  226),  after  the  said 
right  of  way  was  graded  and  said  cut  made, 
it  was  made  the  duty  of  any  company  that 
owned  or  controlled  a  right  of  way  for  a 
railroad  which  had  been  graded  in  whole  or 
in  part,  but  upon  which  tracks  had  not  been 
completely  laid,  to  construct  a  bridge  over 
such  right  of  way  where  a  public  highway 
should  cross  it,  and  provision  was  made 
that  the  duty  thus  imposed  may  be  specially 
enforced  by  bill  in  the  court  of  chancery,  or, 
at  the  option  of  tiie  corporation  charged 
with  the  care  of  the  highway,  such  latter 
corporation  may  build  the  bridge  and  re- 
cover the  cost  thereof  from  the  railroad 
company  by  suit.  Held,  that  the  supple- 
ment referred  to  imposed  a  duty  upon  the 


New  York  and  Greenwood  Lake  railway 
company,  which  was  reasonable,  and  which 
did  not  defeat  or  impair  the  object  of  the 
grant  to  the  Montclair  railway  company,  to 
wliicli  the  New  York  and  Greenwood  Lake 
railway  company  succeeded,  or  any  vested 
rights  under  it;  and  also  that  the  court  of 
chancery,  by  virtue  of  the  provisions  of  that 
supplement,  had  jurisdiction  to  compel  the 
specific  performance  of  the  duty  imposed. 
Montclair  Tp.  v.  Ne^M  York&'G.  L.  R.  Co., 
40 Am.  <S-»  Ent,"-.  R.  Cas.  342,  45  A'./.  Eq.  436, 
18  Atl.  Rep.  242.— Quoting  Parker  v.  Met- 
ropolitan R.  Co.,  109  Mass.  506.  Review- 
ing People  V.  Boston  &  A.  R.  Co.,  70  N.  Y. 
569 ;  Ro.\bury  v.  Boston  &  P.  R.  Corp.,  6 
Cush.  (Mass.)  424. 

148.  Moi'trau  L.  &  T.  R.  &  S.  Cu. 
— Section  12  of  the  charter  exempts  it  from 
suit  outside  of  the  city  of  New  Orleans,  ex- 
cept in  cases  of  trespass.  Payne  v.  Mor- 
gan's L.  Sr*  T.  R.  &•  S.  Co.,  43  La.  Ann. 
981,  10  So.  Rep.  10. 

14».  Morris  &  E.  R.  Co.— The  third 
section  of  the  act  of  1846  concerning 
corporations  (Nix.  Dig.  168),  providing 
that  in  addition  to  the  powers  enumer- 
ated in  the  first  section  of  the  act  (which 
are  the  ordinary  powers  of  all  cor- 
porations), "and  to  those  expressly  given 
in  its  charter  or  in  the  act  underwhich  it  is 
or  shall  be  incorporated,  no  corporation 
shall  possess  or  exercise  any  corporate 
powers  except  such  as  shall  be  necessary  to 
the  exercise  of  the  powers  so  enumerated 
and  given,"  must  be  taken  as  a  prohibition 
of  any  acts  not  within  the  scope  of  the 
powers  permitted  ;  and  contracts  in  contra- 
vention of  it  are  illegal.  Held,  that  it  was 
not  within  the  scope  of  the  charter  and 
supplements  of  the  Morris  and  Essex  R.  Co. 
to  make  a  contract  with  the  Sussex  R.  Co. 
for  rates  of  freight  and  fare  over  extensions 
not  authorized  at  the  time  of  the  contract, 
and  that  such  a  contract,  if  intended  to  in- 
clude extensions  afterwards  authorized  and 
built,  was  illegal,  and  could  not  be  enforced 
as  to  them,  there  being,  in  this  case,  no 
ratification  by  the  legislature  or  by  author- 
ity of  the  corporation  after  the  extensions 
were  authorized.  Morris  &»  E.  R.  Co.  v. 
Sussex  R.  Co.,  20  A'^  /.  Eq.  542. 

IrtO.  Nashville  &  C.  R.  Co In   1848 

the  cliarter  was  amended  with  a  provision 
that  the  company  be  required  to  pay  semi- 
annually to  the  several  stockholders  a  sum 
equal  to  six   per  cent,  per  annum  on  the 
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capital  stock  paid  in,  provided  a  majority  of 
tiie  stociiholders  at  their  first  regular  meet- 
ing agree  thereto,  which  amenciment  was 
accepted.  In  1852  the  Tennessee  and  Ala- 
bama Railroad  Cu.  was  chartered,  with  all 
the  "  privileges,  liabilities,  and  restrictions  " 
conferred  upon  the  above  company.  Ni/ti, 
that  the  above  amendment  to  tlie  charter 
of  the  Nashville  and  Chattanooga  company 
became  a  part  of  the  organic  law  of  the 
Tennessee  and  Alabama  company  without 
any  action  on  the  part  of  its  stockholders 
accepting  the  same.  Mulloy  v.  Nashville 
&*  D.  R.  Co.,  8  Lea  {Tenn.)  427. 

151.  Nashville,  C.  &  St.  L.  B.  Co.— 
The  purchase  of  the  majority  of  the  stock 
of  the  Owensburgh  and  Nashville  Railroad 
Co.,  a  Kentucky  corporation,  was  within  the 
powers  of  the  Nashville,  Chattanooga  and 
St.  Louis  R.  Co.,  chartered  under  the  laws  of 
Tennessee,  where  such  purchase  was  for  the 
purpose  of  getting  control  of  the  road  and 
issuing  its  bonds  for  its  further  equipment 
and  construction.  IVehr/iane  v.  Nashville, 
C.  &*  St.  L.  R.  Co.,  4  N.  V.  S.  R.  541,  42 
Hun  660. 

152.  Newark  &  B.  B.  Co.— By  the 
supplement  to  the  charter  passed  March  26, 
1852,  §  3,  it  is  enacted  that  nothing  in  the 
supplement  contained  shall  be  construed  to 
impair  in  any  manner  any  reversionary  inter- 
est or  vested  right  which  the  state  or  any 
incorporated  company  or  companies,  or  any 
individual,  may  possess  under  the  charter 
of  the  Bridge  company.  This  provision  is 
also  in  effect  contained  in  the  constitution. 
Giffordv.  New  Jersey  R.  6-  T.  Co.,  10  N.J. 
Eg.  171. 

The  supplement  to  the  charter  does  not 
contravene  the  article  of  the  constitution  of 
this  state,  which  declares  that  every  law 
shall  embrace  but  one  object,  and  that  shall 
be  expressed  in  the  title,  as  the  objects  in 
the  statute  are  parts  of  the  satne  enterprise, 
and  have  a  proper  relation  to  one  another. 
Giffordv.  New  Jersey  R.  (S-  T.  Co.,  10  N.J. 
Eg.  171. 

153.  New  Orleans  &  P.  B.  Co.— 
The  obvious  meaning  and  intent  of  section 
4  of  Act  14  of  1876,  the  legislative  charter  of 
the  plaintiff  company,  was  to  secure  Shreve- 
port  as  the  northwestern  terminus,  and  to 
prevent  the  company  from  evading  this  re- 
quirement by  building  connections  to  other 
possible  termini,  under  the  name  of 
branches,  before  completing  the  line  to 
Shreveport.      The  company  had  the  right 


to  begin  its  route  at  Baton  Rouge  or  to 
build  via  that  point,  and  the  construc- 
tion of  the  Baton  Rough  branch,  while  the 
main  line  was  in  process  of  completion,  did 
not  violate  the  spirit  or  meaning  of  the  law. 
New  Orleans  &*  P.  R.  Co.  v.  Robertson,  34 
La.  Ann.  865. 

154.  Northern  Pae.  &  M.  B.  Co. 
— The  act  incorporating  the  company  does 
not  of  itself  supersede  the  power  given  to 
the  railway  commissioner  by  51  Vict.  c.  5, 
with  reference  to  the  building  of  the  exten- 
sion of  the  Red  River  valley  railway  to 
Portage  la  Prairie.  Canadian  Pac.  R.  Co. 
V.  Northern  Pac.  <S-  M.  R.  Co.,  5  Man.  301. 

155.  Ohio  B.  Co.— The  company  was 
authorized  by  its  charter  to  purchase  and 
hold  real  estate  when  necessary  for  the  pro- 
curement of  materials,  or  for  the  economi- 
cal construction  of  the  road.  Overmyer  v. 
Williams,  1 5  Ohio  26. 

156.  Ohio  &  I.  B.  Co.— The  act  in- 
corporating the  company  is  a  private  act. 
Ohio  &>  I.  R.  Co.  v.  Ridge,  5  BlackJ.  {Ind.) 
78. 

157.  Panama  B.  Co.— The  company 
was  chartered  with  a  provision  that  one  of 
the  objects  of  the  company  was  the  "  pur- 
chasing and  navigating  such  steam  or  sail- 
ing vessels  as  maybe  proper  and  convenient 
to  be  used  in  connection  with  the  said  road." 
Held,  sufficiently  broad  to  authorize  the 
purchase  of  vessels  to  navigate  between 
New  York  and  Aspinwall,  or  between 
Panama  and  San  Francisco,  in  connection 
with  the  road,  and  it  was  not  necessary 
that  such  objects  of  the  corporation  be  ex- 
pressed in  its  title.  Freeman  v.  Panama  R. 
Co.,  7  Hun   {N.  Y.)  122. 

158.  Pennsylvania  B.  Co. —  The 
company  derives  its  authority  to  build  its 
branch  from  the  Schuylkill  river  to  15th 
street,  Philadelphia,  from  the  act  of  May 
16,  1857,  granting  the  company  additional 
powers,  and  was  accepted  subject  to  the  act 
of  May  3,  1855,  which  provided  that  char- 
ters, granted  or  to  be  granted,  should  be 
held  subject  to  legislative  control.  Penn- 
sylvania R.  Co.  V.  Duncan,  29  Am.  &*  Eng. 
R.  Cas.  354,  III  Pa.  St.  352,  5  Atl.  Rep.  742. 

The  company  accepted  as  part  of  its 
charter  the  act  of  April  4,  1868,  and  so  be- 
came subject  to  the  -constitutional  amend- 
ment of  1857,  and,  as  a  consequence,  to  the 
legislative  power  of  the  general  assembly ; 
and  the  power  of  a  constitutional  conven- 
tion to  amend  a  charter  was  the  same  as 
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the  genera!  assembly.  Pennsylvania  K.  Co. 
V.  Duncan,  29  Am.  &^  Eng .  K.  Cas.  354,  11 1 
Pa.  St.  352.  5  Atl.  Kep.  742. 

The  company  had  at  the  adoption  of  the 
constitution  of  1874  no  vested  ciiarter  rights 
whicli  would  prevent  its  becomii'g  subject 
to  the  provisions  of  the  8th  section  of  the 
i6th  article  of  said  constitution,  providing 
an  additional  liability  for  damages  to  private 
property  "  injured  or  destroyed."  Penn- 
sylvania R.  Co.  v.  Duncan,  29  Am.  &*  Eng. 
A'.  Cas.  354,  1 1 1  Pa.  Si.  352,  5  Ail.  Pep.  742. 

150.  Penobscot  R.  Co.— The  com- 
pany, under  its  charter  and  the  general  laws 
of  Maine,  has  a  right  to  construct  its  rail- 
road over  or  und  ir  a  highway,  and  for  that 
purpose  to  raise  or  lower  the  highway. 
Vrasie  v.  Penobscot  P.  Co.,  49  Me.  1 19. 

The  charter  vested  in  the  directors  the 
power  to  prescribe  the  times  and  places  in 
which  it  would  receive  persons  and  prop- 
erty. Held,  that  the  Maine  act  of  March 
26,  1858,  entitled  "An  act  to  secure  safety 
and  convenience  of  travelers  on  railroads," 
imposed  additional  duties  and  burdens,  and 
was  therefore  invalid.  State  v.  Noyes,  47 
Me.  189. 

100.  PciKsacola  &  G.  B.  Co.— By 
the  terms  used  in  the  third  section  of  the 
original  charter  the  legislature  intended  to 
confer  upon  the  board  of  directors  an  un- 
restricted power  to  fi.K  the  terminus  of  said 
road,  after  leaving  Pensacola  bay  and  run- 
ning thence  easiwardly,  anywhere  and  at 
any  point  on  the  boundary  line  between  the 
states  of  Florida  and  Georgia,  and  that  said 
directors  have  tixed  said  terminus  via  Alli- 
gator, now  called  Lake  City,  the  same  being 
in  an  eastwardly  direction  to  the  boundary 
line  of  Georgia.  Flotilla,  A.  &»  G.  C.  K. 
Co.  V.  Pensacola  &*  G.  R.  Co.,  10  Fla.  145. 

Said  charter  construed  as  respects  route, 
brancii  roads,  and  termini,  and  junction 
with  the  Florida,  Atlantic  and  Gulf  Central 
railroad.  Florida,  A.  &*  G.  C.  R.  Co.  v. 
Pensacola  &*  G.  R.  Co.,  10  Pla.  145. 

The  acceptance  by  the  company  of  the 
provisions  of  the  act  of  January  6,  1855,  to 
provide  for  and  encourage  a  liberal  system 
of  internal  improvements  in  this  state,  did 
not  materially  alter  or  change  the  original 
charter  of  said  company.  Johnson  v.  Pen- 
sacola &*  G.  R.  Co.,  9  Fla.  299. 

101.  Philadelpliia,  W.  &  B.  B.  Co. 
— The  company  has  neither  under  its  char- 
ter of  incorporation  nor  under  the  act  of 
March  17,  i86f,  any  power  to  build  branch 


railroads  from  its  main  line.  Pkiladelphia, 
\V.  (S«  B.  R.  Co.  v.  ritiladelphia  &^  R.  R. 
Co.,  I  Pa.  Dist.  -Ji. 

loa.  Pontclmrtraiii  It.  Co.  -The 
exclusive  privilege  vested  in  the  plaintiffs 
by  the  act  of  1830,  to  construct  a  railroad, 
witliin  certain  limits,  must  be  construed 
with  reference  to  the  extent  of  the  city  of 
New  Orleans  at  the  time  of  the  passage  of 
the  act.  Pontchartrain  R.  Co.  v.  Lafay- 
ette &*  P.  R,  Co.,  10  La.  Ann.  741.— Distin- 
guished IN  Pontchartrain  R.  Co.  v.  New 
Orleans  &  C.  R.  Co.,  11  La.  Ann.  253. 

In  the  year  1830,  Jackson  street,  now  in 
the  fourth  district,  was  within  the  limits  in 
which  the  company  had  the  exclusive  right, 
for  twenty-five  years,  of  constructing  a  rail- 
road to  Lake  Pontchartrain,  and  the  con- 
struction of  a  railroad  by  defendants  in 
Jackson  street,  within  twenty-five  years 
from  the  26th  of  January,  1830,  is  an  in- 
fringement of  the  rights  of  the  plaintiffs 
and  therefore  unlawful.  Pontchartrain  R. 
Co.  V.  Lafayette  »Sm  P.  R.  Co.,  10  La.  Ann. 
74i.~UiSTlNGUlSHED  IN  Pontchartrain  R. 
Co.  V.  New  Orleans  &  C.  R.  Co.,  11  La. 
Ann.  253. 

103.  Poiitiac  R.  Co.— It  is  no  objec- 
tion to  the  constitutionality  of  the  charter 
that  it  does  not  provide  for  notice  to  the 
owners  of  lands  of  proceedings  to  assess 
the  damages  for  taking  the  same.  Swan 
V.  Williams,  2  Mich.  427.— Quoted  in 
Leavenworth  County  Com'rs  v.  -Miller,  7 
Kan.  479. 

104.  Port  Hope,  L.  &  B.  R.  Co.— 
The  company  is  an  established  corporation, 
it  being  recognized  as  such  by  the  statutes 
16  Vict.  c.  241,  and  18  Vict.  c.  36.  Smith 
V.  Spencer,  12  (/.  C.  C.  P.  277. 

UiS.  Providence  &  W.  R.  Co Un- 
der section  11  of  the  charter,  which  pro- 
hibits the  company  from  obstructing  private 
ways,  and  gives  a  party  injured  an  action 
for  damages,  the  company  has  nf)  right 
where  its  road  crosses  a  street  to  divert  it 
from  its  usual  course  by  widening  it,  or  by 
making  a  cut  that  completely  obstructs  the 
old  driveway,  and  opening  a  new  one  along- 
side of  it,  though  the  town  council  may 
have  acquiesced  in  such  change  and  it  is, 
as  a  matter  of  fact,  for  the  convenience  of 
the  public.  Hughes  v.  Providence  &•  IF. 
R.  Co.,  2  R.  L  493- 

100.  RulciKli  &  O.  R.  Co.— The  com- 
pany did  not  incur  the  penalties  imposed  by 
the  N.  C.  Rev.  Code,  ch.  101,  §  30.  by  trans- 
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porting  its  passengers  and  freights  /;/  Iwats, 
across  the  Roanoke,  at  Gasiun,  (iuring  tlic 
time  that  tliere  was  no  bridi;c  at  that  point, 
in  consequence  of  its  having  been  burned 
by  the  military  in  1865.  J'li^/i  v.  Ralci^^h 
&»  G.  A'.   Co.,  Phil.  (A'.  Car.)  359. 

107.  Keiisselaei-  &  8.  It.  Co.— Tiie 
company  are  autliorized,  by  their  act  of 
incorporation,  to  build  a  bridge  across  the 
Hudson  river  from  the  city  of  Troy  to 
Green  island  on  the  opposite  side  of  the 
river.  People  v.  Kenssclaer  Sf  S.  R.  Co.,  15 
Wend.  {N.  Y.)  113.— Quoted  in  Deckers. 
Baltimore  &  N.  Y.   R.  Co..  30  Fed.  Rep. 

723- 

108.  Bichnioiul,  F.  &  P.  B.  Co.— 

Section  34  ol  the  charter,  requiring  work 
thereby  required  of  the  company  to  be 
finished  in  ten  years,  refers  to  building  the 
main  track,  for  doing  which  within  that 
period  the  company  is  promised,  by  §  38, 
immunity  from  competition  for  thirty  years. 
Blanton  v.  Kichmond,  F.  &>  P.  A'.  Co.,  43 
Am.  &>  E/i^r,  ji.  Cits.  617,  86  Va.  618,  14 
Va.  L.J.  120,  10  S.  E.  yiV;/>.  925. 

100.  St.  Paul  &  Pne.  11.  Co The 

Minnesota  Act  of  March  2, 1865,  ch.  6,  modi- 
fying the  exemption  from  ordinary  taxa- 
tion originally  granted  to  the  company,  was 
ineffectual  until  accepted.  It  not  appearing 
that  it  was  accepted  until  after  the  Act  of 
March  4,  1865,  ch.  9,  the  latter  act  is  to  be 
deemed  a  tender  by  the  state  of  a  new  con- 
tract, which  upon  acceptance  became  efTect- 
ual.  Steriem  County  v.  St.  Paul,  M.  &*  M. 
R.  Co.,  29  Am,  &*  Eng.  R.  Cas.  221,2,6 Minn. 
467,  31  N.  IV.  Rep.  942. 

170.  St.  Paul  &  S.  C.  R.  Co.— 
Under  the  charter  the  court  determines  the 
title  to  the  land  to  be  taken  for  the  road  at 
the  time  of  appointing  the  commissioners. 
It  is  not  a  question  before  the  latter.  St. 
Paul&^  S.  C.  R.  Co.  V.  Matthews,  16  J//..«. 
341  (C/7.  303). 

171.  St.  Paul,  M,  &  M.  R.  Co.— 
Sections  2,  3, sub-sectio.i  i,ch.  i,  Minnesota 
Laws  1857,  Ex.  Sess.,  authorized  the  com- 
pany to  change  the  location  of  its  line  after 
it  should  have  been  located  and  constructed, 
and  to  exercise  the  power  of  eminent  do- 
main to  obtain  land  for  the  right  of  way 
so  located.  The  act  of  1862  (ch.  20,  Sp. 
Laws  1862)  specified  the  times  witiiin 
which  specified  portions  of  the  road  should 
be  built.  Held,  that  this  act  related  only  to 
the  first  or  original  locating  and  construct- 
ing it,  and  did  not  afTect  such  authority. 


Jlm'itt  V.  .SV.  Paul,  M.  &^  M.  P.  Co.,  27  Am. 
&•  AS)!-;-.  R.  Cits.  342,  35  Minn.  226,  28  A'.  W. 
A\p.  255. 

\T2.  San  Antonio  &  M.  O.  R.  Co. 
— The  tict  of  the  legislature  approved  5ept. 
5,  1S50,  entitled,  "  An  act  to  incorporate  the 
San  Antonio  and  Mexican  Gulf  railroad," 
is  unconstitutional  in  so  far  as,  in  the 
twelfth  section,  it  provides  that  the  city  of 
San  Antonio  and  the  towns  upon  the  line 
and  ai  the  terminus  of  the  road  on  the  gulf 
may  issue  bonds  to  aid  in  the  construction 
of  said  railroad,  because  it  embraces  a  dis- 
tinct objc:*  not  expressed  in  the  title  of  the 
act,  anti  is  therefore  repugnant  to  section  24 
of  art.  5  of  the  constitution  of  1845.  J'e.k 
V.  San  Antonio,  51  TV-.r.  490. — Disapprov- 
ing San  Antonio  v.  MehafTy.  96  U.  S.  312. 
Following  Giddings  v.  San  ,\ntonio,  47 
Tex.  548.  Not  following  San  Antonio 
V.  Lane,  32  Tex.  405. 

173.  Sclnia,  R.  &  1>.  R.  Co.— One  of 
the  provisions  of  the  charter  granted  by  the 
state  of  Georgia  authorized  the  company  to 
lease  or  sell  their  property  within  said  state 
to  any  other  company  which  might  be  au- 
thorized to  purchase  or  lease,  the  purchas- 
ing company  to  have  all  the  "  rights  and 
privileges"  of  the  selling  company.  Afeld, 
that  the  purchase  of  said  road  by  a  corpora- 
tion of  another  state  would  not  make  it  a 
corporation  of  Georgia.  Morgan  v.  East 
Tenn.  &'  V.  R.  Co.,  4  Woods  {U.  S.)  523.— 
Approving  Baltimore  &  O.  R.  Co.  v.  Gary, 
28  Ohio  St.  208.  D1.STINGUISHING  Balti- 
more &  O.  R.  Co.  V.  Koontz,  104  U.  S.  5. 
Reviewing  Baltimore  &  O.  R.  Co.  v.  Har- 
ris, 12  Wall.  (U.  S.)  65. 

174.  Sonivrville  &  E.  R.  Co.— A 
supplement  to  the  charter  provides  that  the 
company  shall  pay  annually  to  the  slate 
treasurer  "a  tax  of  one  half  of  one  per 
centum  upon  the  cost  of  said  road,  as  shown 
by  the  annual  report  of  such  cost  made  tlie 
year  preceding."  The  report  included,  as 
required  by  law.  the  cost  of  the  road  and 
equipments.  Held,  that  the  company  are 
only  required  to  pay  tax  upon  the  cost  ol 
their  road  and  its  appendages,  and  are  not 
bound  to  pay  tax  upon  their  engines,  cars, 
boats,  or  other  personal  property.  State  v. 
Somerville  &•  E.  R.  Co.,  28  N.  J.  L.  21.— 
Reviewing  State  7/.  Mintop,23  N.  J.  L.  531. 

175.  South  Carolina  R.  Co.~The 
company  are  «ot  authorized  by  their  char- 
ter, or  by  the  acts  of  182S  or  1832,10  use 
steam-power  in  propelling  the  cars  on  that 
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part  of  the  road  which  extends  from  Line 
street  to  Mary  street,  on  Charleston  Neck. 
S/a/f  V.  Tuppcr,  Dudley  (So.  Car.)  135. 

The  company  has  the  right,  under  its 
ciiarter,  to  extend  its  road  to  the  boundary 
street  of  Ciiarleston,  by  running  it  <jvcr  the 
lands  of  private  individuals  against  their 
consent,  and  to  have  those  lands  valued  by 
commissioners,  to  be  for  that  purpose  ap- 
pointed by  the  court.  £x  parte  South 
Carolina  R.  Co.,  2  A'n/t.  (So.  Car.)  434. 

170.  Southern  K.  &  P.  K.  Co.— 
The  evidence  in  this  case  considered,  and 
the  plaintiff  held  to  be  a  legally  organized 
corporation  under  the  laws  of  the  state,  and 
the  railroad  built  in  the  county  of  Clark  to 
Ashland  and  Englewood,  in  1887  and  1888, 
to  have  been  constructed  by  it.  Southern 
Kan.  &»  P.  R.  Co.  v.  Tt/ianer,  41  Kan.  72,  21 
Pac.  Rep.  221. — Dl.STiNGUlSHiNG  Memphis, 
K.  &  C.  R.  Co.  V.  Thompson,  24  Kan.  170. 
Following  Chicago,  K.  &  W.  R.  Co.  v. 
Coni'rs  of  Stafford  County,  36  Kan.  121; 
Atchison,  T.  &  S.  F.  R.  Co.z/.  Davis,  34  Kan. 
209. 

177.  Soutliern  Transcoiitiiiciital 
R.  Co.— The  rigiit  of  the  Pacific  railway 
company  to  acquire  lands  in  Texas  by  virtue 
of  the  act  of  congress  incorporating  it,  and 
the  acts  of  the  legislature  of  Texas  incor- 
porating the  Southern  Transcontinental 
railroad,  other  than  such  as  were  reason- 
ably necessary  to  its  maintenance  and  oper- 
ation, can  only  be  questioned  by  the  state. 
When  a  corporation  is  incompetent  by  its 
ciiarter  to  take  title  to  real  estate,  a  con- 
veyance to  it  is  not  void  but  only  voidable, 
and  the  sovereign  alone  can  object.  Rus- 
sell V.  Texas  &>  P.  R.  Co.,  68  Tex.  646,  5  S. 

IV.  Rep.  686. 

178.  Siiiibiiry  &  E.  R.  Co.— The 
act  of  March  27,  1852,  extending  the  privi- 
leges of  the  company,  construed  to  give 
that  company  the  right  to  construct  a  road 
from  Sunbury  by  the  Susquehanna  valley,  to 
connect  with  the  Pennsylvania  road,  only 
upon  a  failure  of  the  Susquehanna  railroad 
company  to  commence  and  build  its  line 
between  Bridgeport  and  Sunbury  in  the 
time  fuxed  by  law.  Packer  w.  Sunbury  &*  E. 
R.  Co..  x^Pa.  St.  211. 

17».  Toiiiic'ssoe  &  A.  R.  Co.— By  a 
Tennessee  act  of  February  14,  1856,  it  was 
provided  that  the  company  should  issue  to 
the  taxpayers  of  a  certain  county  named 
stock,  with  interest  paid  on  bonds,  issued 
by  the  county  to  the  company,  with  a  pro- 


vision if  a  majority  of  the  stockholders 
agree  thereto.  The  stockholders  met  and 
passed  a  resolution  accepting  such  act, 
"  provided  its  company  shall  not  be  bound 
to  issue  any  stock  to  the  taxpayers  upon 
the  presentation  of  tax  receipts  of  any  tax 
imposed  after  the  declaration  of  a  divi('end 
which  shall  be  made  by  its  company."  Held, 
that  the  acceptance  to  be  valid  must  be  un- 
qualified, and  the  acceptance  with  the  above 
proviso  was  no  acceptance  at  all.  Mulloy  v. 
Nashville  6-  D.  R.  Co.,  8  Lea  (  Tenn.)  427. 

180.  Troy  &  G.  It.  &  H.  T.  Co.— 
Under  a  Massachusetts  act  of  1881,  ch.  230, 
§  I,  empowering  the  manager  of  the  com- 
pany to  make  and  enforce  needful  rules  for 
the  operation  thereof,  such  manager  is  not 
authorized,  merely  for  the  purpose  of  saving 
expense  to  the  state,  to  make  an  order 
which  is  'n  violation  of  contracts  entered 
into,  in  pursuance  of  the  former  act  of  1880, 
ch.  261,  between  the  manager  and  another 
railroad  company,  by  which  it  is  provided 
that  the  company  may  charge  the  state  for 
the  number  of  miles  run  by  the  switching- 
engines  of  the  company  upon  the  first- 
named  road.  Attorney-Generalv.  Fitchburg 
R.  Co.,  26  Aui.  &^  Kng.  R.  Cas.  540,  142 
Mass.  40,  6  A'.  E.  Rep.  854. 

181.  University  R.  Co — The  N.  C. 
acts  of  January  30,  1869,  and  April  i,  1869, 
in  regard  to  "the  University  Railroad  Co." 
are  invalid.  Those  acts  did  not  create  a 
corporation,  and  therefore  there  was  no 
grantee.  The  question  involved  therein  of 
an  expenditure  by  the  state  has  not  been 
decided  by  a  vote  of  the  people.  The  pro- 
portions and  limitations  upon  taxation,  re- 
quired by  art.  5,  §  i,  of  the  state  constitu- 
tion, have  not  been  observed.  University 
R.  Co.  V.  Holden,  63  N.  Car.  410. 

1 82.  Vermont  &  C.  R.  Co.  —  The 
time  for  the  completion  of  the  road,  as 
fixed  by  the  legisljitiire,  not  having  expired, 
there  is  no  such  failure  in  the  lease  of  or 
the  requirements  of  its  charter  as  would  re- 
lease the  Vermont  Central  company,  or  the 
trustees  and  bondholders  under  the  first 
mortgage  of  the  road.  I'erniont  <S>«  C.  R. 
Co.  V.  Vermont  C.  R.  Co.,  34  I't.  i. 

183.  Verin«>nt  Cent.  R.  Co.  —  Al- 
though the  charter  does  not,  in  terms, 
empower  the  corporation  to  locate  their 
road  along  the  valley  of  White  river,  yet  it 
must  be  taken,  in  the  absence  of  evidence 
to  show  that  there  was  any  other  priicti- 
cable  route  to  the  proper  point  on  Connect- 
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icut  river,  designated  in  tlie  charter,  or 
thai  the  route  adopted  was  unsuitable,  that 
the  rnad  was  properly  located  in  the  valley 
of  White  river.  IV/iile  River  Tel.  Co.  v. 
Vermont  C.  A'.  Co.,  21  Vi.  590. 

Under  the  tenth  section  of  the  statute 
incorporating  the  company,  the  corporation 
have  power  to  enter  upon  and  cross  a  turn- 
pii<e  road,  as  well  as  any  other  highway, 
making  compensation  to  the  turnpilce  cor- 
poration for  the  injury  they  should  sustain. 
IV/tiU  Jiiver  Tel.  Co.  v.  Vermont  C.  A\  Co., 
21  Vt.  590.— Followed  in  Brainard  v. 
Missisquoi  R.  Co.,  48  Vt.  107. 

And  the  provisions  of  the  charter  pre- 
scribing a  mode  for  making  compensation 
by  appraisal,  for  injuries  to  land  entered 
upon  by  them,  may  be  fairly  construed  to 
apply  to  the  property  and  interest  of  a  turn- 
pike corporation  in  the  land  embraced  by 
their  road,  and  in  a  road  itself  as  tangible 
property.  White  Jiiver  Tel.  Co.  v.  Vermont 
C.  E.  Co.,  21    Vt.  590. 

184.  YickHbiirg,  S.  &  T.  B.  Co.— 
The  provision  in  §  16  of  the  act  incorporat- 
ing the  company,  to  the  eiTect  "that  no 
transfer  of  stock  shall  exempt  the  party 
transferring  it  from  the  obligation  of  paying 
instalments  afterwards  called  for,  until  fifty 
per  cent,  on  each  share  shall  have  been 
paid,"  exempts  from  liability  to  the  com- 
pany only  those  who  have  transferred  their 
share  of  stock  after  the  payment  of  fifty  per 
cent,  on  each  share,  made  before  the  instal- 
ments have  matured  and  payment  has  been 
demanded.  Vicksburg,  S.  <S-  T.  R.  Co.  v.  Mc- 
Keen,  14  La.  Ann.  735. 

185.  West  End  &  A.  St.  B.  Co.— 
The  company  accepted  its  charter  subject 
to  a  general  law  of  the  state  existing  at  the 
time,  that  the  state  reserves  the  right  to 
withdraw  any  franchises  granted  to  a  corpo- 
ration, unless  such  right  is  expressly  nega- 
tived in  the  charter.  West  End  &"  A.  St. 
R.  Co.  V.  Atlanta  St.  R.  Co.,  49  Ga.  151.— 
Distinguished  in  Western  &  A.  R.  Co.  v. 
State,  54  Ga.  428. 

186.  Western  N.  C.  B.  Co.— Under 
the  charter,  passed  in  1855,  and  the  amend- 
ment at  the  next  session,  the  justices  of 
any  of  the  county  courts  of  the  several 
counties  along  the  line  of  the  road  were 
authorized  to  determine  on  an  amount 
to  be  subscribed  by  such  county  to  the 
stock  of  such  company,  and  to  submit  the 
same  for  the  approval  of  the  voters  of  such 
county,  notwithstanding  a  former  proposi- 


tion to  subscribe  had  been  submitted  to 
them  and  rejected.  Caldwell  \.  Justices  of 
Burke  County,  \  Jones  Kg.  {A'.  Car.)  323. 

Such  subscriptions  may  be  made,  toties 
quoiies,  as  the  emergencies  of  the  undertak- 
ing require.  Caldwell  v.  Justices  of  liurke 
County,  \  Jones  Eq.  {\.  Car.)  323. 

187.  Western  Pnc.  B.  Co.— The 
company,  incorporated  under  Cal.  act  of 
May  20,  1861,  is  not  restricted  to  any 
special  mode  and  manner  of  exercising  its 
corporate  powers.  Pixley  v.  Western  Pac. 
R.  Co.,  33  Cal.  183. 

188.  Wilmington  &  M.  B.  Co.— The 
charter  does  not  authorize  the  company  to 
take,  without  the  consent  of  the  owner,  as  a 
site  for  a  warehouse,  a  parcel  of  land  400 
yards  from  the  line  of  their  road,  and  build 
a  narrow  track  from  their  road  to  such 
parcel  of  land,  although  the  whole  quantity 
required  for  the  site  of  the  warehouse  and 
the  road  leading  to  it  would  not  exceed  five 
acres.  Bird  v.  Wilmington  «J-  M.  R.  Co.,  8 
Rich.  Eg.  (So.  Car.)  46. 

180.  Wilnilngrton  &  W.  B.  Co — 
Under  the  charter,  upon  payment  of  dam- 
ages assessed  for  right  of  way,  the  land  cov- 
ered by  the  road  and  sixty-five  feet  from  the 
base  of  the  road  on  each  side  become  vested 
in  the  company  in  fee  simple.  Haislip  v, 
Wilmington  &>  W.  R.  Co.,  102  N.  Car.  376, 
8  S.  E.  Rep.  926. 

190.  Wilton  B.  Co.— The  second  sec- 
tion of  the  charter  authorized  the  company 
to  construct  a  railroad  "  beginning  at  any 
point  on  the  Concord  railroad,  between 
Souhegan  river  and  the  junction  of  said 
Concord  railroad  and  the  Nashua  and 
Lowell  railroad ;  thence  running  to  Am- 
herst village  and  through  Mi'.ford  to  some 
point  in  East  Wilton,  or  at  any  point  on  the 
Nashua  and  Lowell  railroad  in  the  village 
of  Nashville;  thence  to  some  point  in 
East  Wilton;  thence  to  Greenfield,  or  to 
the  centre  village  of  Peterborough,  and 
thence  to  Marlow;  or,  beginning  at  any 
point  on  the  south  line  of  the  state,  within 
one  mile  of  Nissitissett  river,  thence  run- 
ning to  some  point  in  East  Wilton,  thence 
to  Greenfield,  or  to  the  centre  village  of 
Peterborough,  and  thence  to  Marlow  as 
aforesaid."  State  v.  Wilton  R.  Co.,  igJV.H. 
521. 

The  company  applied  to  the  railroad 
commissioners,  who  reported  that  the  pub- 
lic good  would  be  promoted  by  laying  out 
the    railroad    upon    the    following   route: 
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"  Commencing  ;it  the  village  of  East  Wiltdn, 
thence  passing  through  tiie  village  in  Mil- 
ford  to  Amherst  Plain,  and  thence  through 
the  southwesterly  part  of  the  town  of  Merri- 
mack to  the  depot  of  the  Nashua  and  Low- 
ell railroad  in  Nashville.  '  Held,  that  the  re- 
port was  authorized  by  the  charter;  that 
any  route  with  one  terminus  on  the  Concord 
railroad  must  go  to  Amherst  village,  be- 
cause that  was  an  intermediate  bound,  but 
that  any  route  with  one  terminus  in  the  vil- 
lage of  Nashville  and  the  other  at  East  Wil- 
ton, having  no  intermediate  bound,  might 
or  might  not  go  to  the  Amherst  village. 
States.  Wilton  R.  Co.,  19  JV.  //.  521. 


CHATTEL  MORTOAOES. 

Of  cars  and  other  rolling  stock,  see  Mort- 
gages, 47-00. 


CHEAP  TRAINS  ACT. 

In  England,  decisions  under,  see  Carriage  of 

Passengers,  521. 
—  —  fares  under,  see   Tickets  and  Fares, 

137. 


CHECK. 

Expulsion  of  passenger  refusing  to  exchange 
through  ticket  for,  see  Ejection  of  Pas- 
sengers, 28. 

For  articles  deposited  in  cloak-rooms,  see 
Haggage,  130,  131. 

—  baggage,  see  Baggage,  55-50. 

—  drawback  of  extra  fare  paid,  see  Tickets 

AND  Fares,  120. 

—  money  in  bank,   validity,   generally,  see 

Bills,  Notes,  and  Checks,  O. 
Of  conductors,  effect,  generally,  see  Tickets 
and  Fakes,  <(0. 

—  conductor,  action  for  failure  to  honor,  see 

EjKCTioN  OF  Passengers,  74. 
entitling  passenger  to  stop  over,  see 

Tickets  and  Fares,  40. 
Taking  in  payment,  generally,  see  Payment, 

3. 
for  C.  O.  D.  goods,  see  Carriage  of 

Merchandise,  271. 


CHECKING. 

Of  baggage,  company's  rules  as  to,  see  Car- 
riage OF  Passengers,  88. 

—  —  not  a  waiver  of  condition  in  limited 
ticket,  see  Tickets  and  Fares,  80. 


CHICAGO. 

Decisions  particularly  applicable  to,  see  Mu- 
nicipal C0Rl'URATlO.\.S,  28. 

The    "Lake    front    case,"     see    Riparian 

RlGMIS,  13. 


CHIEF  ENGINEER. 

Powers,  duties,  and  liabilities  of,  see  Offi- 
cers, 10. 


CHILDREN. 

Damages  recoverable  by,  for  death  of  parent, 
see  Death,  etc.,  325,  388-302. 

Ejection  of  passenger  for  non-payment  of 
fare  of,  see  Ejection  of  Passengers,  lO. 

Fares  of,  who  responsible  for,  see  Tickets 
AND  Fares,  120. 

Illegitimate,  right  of,  to  sue  for  causing 
death  of  parent,  see  Death  by  Wrongful 
Act,  50. 

In  charge  of  mother,  damages  for  expulsion 
from  train,  see  Ejection  of  Passengers, 
102. 

Measure  of  damages  to  parent  for  death  of, 
see  Death,  etc.,  40;J-412. 

Of  person  killed,  showing  ages  and  number 
of,  see  Death,  etc.,  270. 

Posthumous,  right  of.  to  sue  for  causing 
death  of  father,  see  Death  by  Wrongful 
Act,  5 1 . 

—  when  entitled  to  land  damages,  see  Emi- 
nent Domain,  430,  1 102. 

Right  of  action  of,  for  causing  death  of  pa- 
rent, see  Death  by  Wrongful  Act,  41, 
40. 

When  deemed  passengers,  see  Carriage  of 
Passengers,  lO. 


CHILDREN.  INJURIES  TO. 

Application  of  doctrine  of  comparative  neg- 
ligence in  cases  of,  see  Comparative 
Nkoi.igence,  O. 

By  section  of  train,  see  Flying  Switch,  4. 

Care  required  from  carrier  towards  children, 
see  Carriage  of  Passengers,  144. 

Emancipation  of  child  killed,  as  a  defense, 
see  Death  by  Wkongkui.  Act,  102. 

Excessive  damages  in  actions  for  death  of 
child,  see  Death,  etc,  433-435. 

Instructions  as  to  contributory  negligence  of 
child,  see  Death,  etc,  315. 

damages  for  killing  child,  see  Death, 

etc.,  324. 

Invited  to  ride  by  motorman,  see  Electric 
Railways,  20. 

New  trials  for  excessive  damages  in  actions 
for,  see  New  Trial,  34. 
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m  CHILDREN,  INJURIES   TO,  1. 

I.  DUTII8  AND   llABILITIES  OF  THE  6.  Jmlgmcnt ;    Findings ;    Re- 

COMPANY  732  viao * 825 

\.  Wnh'R^ect  ioChildraion  ^^'  »•  »'»»»  *"°  "A""""  °'  "^ 

■f      •                                           ...o  GOMFAIIY, 

rratn 730 

3.  Injuries    at    Crossings    and  '•  ^"  (general. 

Stations 741  1.  Duty  to   protect    cliihlren.— (i) 

4.  Injuries  at  Turntables 744  Rule  stated. — The  <liity  rests  upon  a  com- 

5.  With    Respect    to    Children  pany  to  protect  a  child  from  being  injured 

Trespassing  on   Track  or  by  it,  when  the  child  is  wanting  in  discre- 

Crounds  748  tion  to  protect  itself.     Gulf,  C.  Sf  S,  F.  R, 

II.  NEOLIQENCE  OF  STBEET-BAILWAY  Co.  v.  FvansicA,  61   /V.r.  3. 

OOMPANIEB                                       752  The  youth  of  a  person  injured  may  excuse 

1.  Imuries^icars-'oeiiitigm  ^'""^  f"""'"  concurring  negligence,  hut  it  can- 

or  off  Cars                            752  "°^  supply  the  place  of  negligence  on  the 

a.  While  Kiding  as"Passen-  Pf"  «'  ^'>«  company,  or  extend  the  liability 

_.,  of  the  company  for  tortious  acts  of  its  scr- 

i.  While  Riding  on  Car." but  V""'^-     Sherman  v.  Hannibal &.  St.  J.  R.  Co.. 

Not  as  Passenger 7SS  "^  ^'"-  ^^  ^"^'  ^-  ^''"-  S^^.  V-  Mo.  62,  37 

2.  Injuries  to  Children  in  the  ^"'-  ^'''^-  ^-^• 

i^(f.^,gf                                    ycg  The  tender  age  of  the  person  injured  can 

have  no  eflect  to  raise  a  duty  where  none 

III.  CONTEIBUIOEY    NEOIIQENOE     OF  otherwise  existed.      Where  certain  duties 

CHILDBEN 704  exist,  infants  may  require  greater  care  than 

1.  In  General 764  aju^s ;  but  precauticjnary  measures  for  the 

2.  As  Affecting    Recovery  for  protection   of  the  public   must,  as  a  rule. 

Personal  Injuries 773  ^^^^  reference  to  all  classes  aliice.     Nolan 

3.  As  Affecting    Recovery  for  ^  ^y^^  y„^^  ^.   ^    ^  „   j^   ^o.,  25  Am. 

Child  s  Death ....    778  ^  jr       /,..  Cas.  342.  S3  Conn.  461.  4  ^/A 

4.  Questions  of  Law  and  had..  782  ...    j'^g 

IV.  CONTEIBUTOEY     NEOLIOENCE     OF  (2)  Illustrations.  —  A    boy    about    seven 

PAEENT8,  CUSTODIANS,  ETC 789  years  of  age  undertook  to  climb  up  on  one 

1.  As    Affecting    Recovery  for  of  the  cars,  and,  losing  his  hold,  fell  under 

Personal  Injuries 789  the  cars  and   was    seriously  hurt.      Held, 

a.  In  General 789  there  was  no  negligence  in  the  management 

b.  When  Negligence  of  Pa-  of  the  train.     Chicago,  B.  &*  Q.  R.  Co.  v. 

rent    is    Imputable  to  Stumps,  55  ///.  367,  2  Am.  Ry.  Rep.  385.— 

Child 792  Reviewed  in  Chicago  &  A.  R.  Co.  v.  Lain- 

c.  When  Negligence  of  Pa-  men,  12  III.  App.  408. 

rent  is  Not  Imputable  Where  a  company  owns  a  switch-track 

to  Child 795  constructed  from  the  main  track  to  a  coal- 

2.  As  Affecting    Recovery  for  shaft  belonging  to  a  mining  company,  and 
(                           Death  of  Child 798  the  railroad  company  furnishes  cars  to  this 

I.  As   Affecting   Recovery  for  mining  company  to  be  loaded  with  coal,  and 

Loss  of  Sendees 800  when  loaded  permits  the  mining  company 

4.  Contributory   Negligence   of  to  loosen  the  brakes  of  the  cars  so  that  ilie 

Persons  in  Loco  Parentis,  cars  will  run  down  the  steep  grade  of  the 

Custodians,  etc 801  switch-track  to  a  point  where  the  track  is 

^.Parent's     Negligence    is    a  level,  and  the  mining  company,  afier  load- 

Question  for  the  fury 803  i„j,  a  certain   car,  negligently  loosens  the 

V.  PEOCEDUBE 807  brakes  thereof  and    allows  the  car  to  run 

1.  In  General 807  down  the  steep  grade  of  the  switch-track 

2.  Pleading 809  and  over  a  child,  and  thereby  injures  it — 

"^.Evidence 810  //t7//,  that  the  company  is  responsible  for  the 

4.  Instructions 814  injury.     Smith  v.  Atchison,  T.  &>  S.  F.  R. 

5.  Amount  of  Recovery ;  Dam-  Co.,  4  Ant.  &*  Eng.  R.  Cas.    554,  25  Kan. 

ages 818  738. 
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2.  Dogreo   of  care   requlri'd.*— (i) 

Ru/i'  .v/(//iv/.— The  infancy  of  the  plaintill 
docs  not  change  either  the  degree  of  care 
or  diligence  to  be  used  by  the  defendants  in 
the  nuiiiageinent  of  their  cars  and  engines, 
or  enhance  the  measure  of  damages  to  be 
adopted  by  the  jury.  Jlttniion  v.  lUilliinorc 
&*  O.  A'.  Co.,  24  A/i/.  too'.  — Ki;vii:wiN(i 
VVilletts  7>.  Burtalo  &  R.  R.  Co.,  14  Barb. 
(N.  Y.)  5S5. 

When  the  question  is  one  of  simple  neg- 
ligence, there  is  no  distinction  between  the 
case  of  a  child  unnecessarily  exposed  and 
that  of  a  grown  person  ;  but  where  the  ques- 
tion is  one  of  gross  neglect  or  wilful  mis- 
conduct, the  rules  applicable  to  the  two 
cases  are  di(Teret)t.  Lafayette  &*  I.  R.  Co, 
V.  Hiiffinan,  2iS  Iml.  287. 

What  might  be  ordinary  neglect  towards 
an  adult  might  be  gross  negligence  towards 
a  child.  Mobile  &^  A/.  R.  Co.  v.  Crensltaio, 
8  Atii.  (So  F.iig.  R.   Cas.  340,  65  Ala.  566. 

The  company  must  use  greater  cure  to 
prevent  injury  to  a  child  trespassing  upon  a 
train  than  is  required  with  respect  to  adults 
under  similar  circumstances.  Indianapolis, 
P.  &>  C.  R.  Co.  V.  /'it=er,  25  .////.  &'  Eng. 
R.  Cas.  313,  109  Ind.  179,  58  Am,  Rep.  387, 
6  A^  K.  Rep.  310,  10  A'.  F.  Rep.  70. 

Proof  of  a  less  degree  of  negligence  will 
be  necessary  in  order  to  charge  a  company 
for  injuries  in  case  of  an  infant  than  in  that 
of  an  adult.  Isabel  v.  Hannibal  &>  St.  J.  R, 
Co.,  60  Mo.  475,  9  Am.  Ry.  Rep.  261. 

And  tliat  which  would  be  but  ordinary 
negligence  as  to  a  grown  person  may  be 
gross  negligence  as  respects  a  child.  Sehier- 
hold  V.  North  Reach  &*  M.  R.  Co.,  40  Cal. 

447- 

It  is  the  duty  of  engineers  to  exercise 
greater  care  toward  the  young,  as  well  as 
toward  the  aged  and  infirm,  than  toward 
persons  of  mature  years  or  of  more  active 
bodily  powers;  and  the  same  foresight  and 
vigilance  cannot  be  demanded  of  the  former, 
in  guarding  against  dangers,  that  would  be 
of  the  latter.  O'Mara  v.  Hudson  River  R. 
Co.,  38  N.  y.  445.— Quoted  in  Costello  v. 
Syracuse,  B.  &  N.  Y.  R.  Co.,  65  Barb.  (N. 
Y.)  92 ;  Pendril  v.  Second  Ave.  R.  Co.,  2  J. 
&S.  (N.  Y.)48i. 

(2)  /lliis/ra/ions. — Where  defendant,  em- 

*  See  also  post,  27. 

Care  must  be  exercised  to  avoid  injuries  to 
children,  see  note,  8  L.  R.  A.  843. 

Degree  of  care  required  to  prevent  injuries  to 
children,  see  note,  4  L.  R.  A.  127. 


ployed  in  grading  and  improving  a  pid)lic 
street  under  a  contract  with  the  municijial 
authorities,  in  the  lawful  occupation  tluie- 
of  for  sucii  purpose,  was  engaged  in  trans- 
ptjrtini;  earth  a  considerable  distance  along 
the  street  to  make  a  fill,  and  the  cars  moved 
slowly,  and  were  dangerous  only  to  persf)ns 
atlempiing  to  ride  upon  them,  or  aci  iden- 
tally  falling  upon  the  track  in  front  of  the 
wheels— //(■/(/,  the  measure  of  his  duty  in 
respect  to  the  risk  of  such  accidents  is  rea- 
sonable care,  and  such  duty  does  not  extend 
to  the  employment  of  men  specially  to  keep 
watch  (jf  the  approach  of  children  or  others 
to  prevent  them  from  invading  and  riding 
upon  the  cars  when  in  actual  use,  but  when, 
in  the  use  of  ordinary  care,  their  presence 
is  discovered,  to  use  due  diligence  to  pre- 
vent any  injury  to  them.  Fn/erson  v.  J'ete- 
ler,  35  Minn.  481,  29  N.  W.  Rep.  311. — 
Di.sTiNGUisiiiXd  KelTe  T'.  Milwaukee  &  St. 
P.  R.  Co.,  21  Minn.  207. 

Where  a  child  about  five  years  of  age,  in 
attempting  to  run  across  a  railroafi  be- 
tween a  coal  train  and  an  engine  and  tender 
which  were  following  close  behind  it,  was 
struck  by  the  engine  and  injured — held, 
that  the  company  were  not  answerable  in 
damages  without  proof  of  want  of  ordinary 
care  in  the  engineer  at  the  time  when,  and 
the  place  where,  the  injury  was  done. 
Philadelphia  &*  R.  R.  Co.  v.  Spearen,  47  Pa. 
St.  300. 

il.  ]>iity  to  kco|i  lookout  and  prn- 
vt'iit  injury  to  rliild  soon  on  trark.*— 
(1)  Rule  stated. — Where  a  young  child  is 
seen  upon  the  track  by  the  persons  in  charge 
of  a  train,  more  care  is  required  than  in  the 
case  of  one  who  has  reached  the  age  of  dis- 
cretion. There  is  no  presuni|)iion  that  it 
will  heed  signals  of  danger,  and  the  engi- 
neer is  bound  to  stop  the  train,  if  he  sees 
that  the  child  makes  no  attempt  to  leave 
the  track.  Indianapolis.  P.  &•  C.  R.  Co,  v. 
Pitcer.  25  Am.  &'  Fng.  R.  Cas.  313,  109  Ind. 
179,  58  Am.  Rep.  387,  6  A'.  F.  Rep.  310.  10 
A'.  F.  Rep.  70.— DiSTiNCUi.SHiNt;  Hatliaway 
7/.  Toledo,  W.  &  W.  R.  Co.,  46  Ind.  25 ;  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Freeman,  36 
Ark.  41  ;  Prendegast  ?'.  New  York  C.  &  H. 
R.  R.  Co.,  58  N.  Y.  652.  OtJonm;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Miller,  25  Mich. 
274.  Rkconcii.ing  Lafayette  .S:  I.  I^.  Co. 
V.  Huffman,  28  Ind.  287. 


% 


«  See  also  post,  a7-4«,  02. 
Liability  for  killing  children  on  track,  see  37 
Am.  &  Eng.  R.  Cas.  329,  absir. 
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It  seems  the  company  is  not  responsible 
for  an  error  of  judgment  on  the  part  of  tlie 
engineer  as  to  tlie  speed  of  liis  train  or  his 
ability  to  stop  it  in  time.  All  the  engineer 
ii  Ijound  to  do  after  discovery  of  the  child's 
peril  is  to  use  reasonable  diligence  and  care 
to  avert  it.  C/iryslnl  v.  Troy  &^  li.  /i'.  Co., 
31  /////.  &*  lut^.  A'.  Ctis.  411,  105  iV.  J'.  164, 
1 1  A'.  /:.  A'./>.  380,  6  A'.  )'.  5.  A".  833,  7  Cifif. 
Ktp,  245;  reversing  38  Hun  641,  in  tin. 

(2)  lltustrations.  —  The  evidence  showed 
that  a  train  that  injured  a  child  on  the  track 
could  have  been  stopped  within  100  feet  l)y 
putting  down  bral<es,  reversing  the  engine, 
giving  steam,  and  sanding  the  track  ;  that 
the  engine  was  from  140  to  160  feet  away 
when  the  chihl  came  on  the  track.  No  sand 
was  put  on  the  track  at  all,  and  some  of  the 
other  means  to  stop  the  train  were  not  ap- 
plied at  once.  Held,  that  there  was  suffi- 
cient evidence'of  negligence  to  justify  a  sub- 
mission to  the  jury.  Little  littck  &*  Ft.  S. 
Ji.  Co.  v.  Barker,  19  Am.  &•  Eng.  K.  Cas. 
19s.  39'4r/{.  491. 

Where  a  child  sonie  two  years  old  is 
killed  by  a  car  which  is  turned  loose  at  a 
coal-chute  to  run  down  an  incline  by  its  own 
weight,  there  is  not  sufficient  evidence  of 
negligence  to  hold  the  company  liable, 
where  it  is  left  in  doubt  whether  those 
starting  the  car  looked  to  see  if  the  track 
was  clear,  or,  if  they  did  look,  whether  they 
could  have  seen  the  child.  Atchison,  T.  &* 
S.  F.  R.  Co.  V.  Smith,  8  Am.  &^  Fng.  R.  Cas. 
327,  28  Kan.  541.—  Distinguishing  Van 
Schaick  v.  Hudson  River  R.  Co.,  43  N.  V. 
527;  Central  Branch  U.  P.  R.Co.  v.  Henigh, 
23  Kan.  347 ;  Lafayette  &  I.  R.  Co.  ?'.  Huff- 
man, 28  Ind.  287;  Kansas  C.  R.  Co.  v,  Fitz- 
simmons,  22  Kan.  686. 

The  engineer  testified  that  he  saw  an  ob- 
ject on  the  track  some  half  a  mile  away,  but 
supposed  it  was  a  pig,  and  ran  on  until  too 
near  it  to  stop  the  train  before  discover- 
ing that  the  object  was  a  small  boy,  and 
then  he  did  what  he  could  to  stop  the 
train.  The  accident  occurred  where  the 
track  was  not  fenced  as  required  by  law. 
Held,  suthcient  evidence  of  negligence  to 
support  a  verdict  against  the  company. 
Keyser  v.  Chicago  &•  G.  T.  R.  Co.,  31  Am.  &» 
Eng.  R.  Cas.  39Q,  66  Mich.  390,  10  West. 
Rep.  646,  33  A^.  \V.  Rip.  867  •.former  appeal, 
56  Mich.  559. 

An  engineer  testified  that  he  did  not  see 
a  boy  who  was  lying  on  the  track  and  was 
run  over  and  killed,  until  within  some  15  or 


30  yards  of  him,  and  then  it  was  impossible 
to  stop  the  train.  There  was  other  •evidence 
tending  to  show  that  the  boy  might  have 
been  seen  from  150  to  300  yards  distant. 
Then  the  engineer  explained  that  just  be- 
fore seeing  the  boy  he  was  engaged  in 
necessary  duties  about  the  engine,  and  was 
not  looking  ahead.  Held,  tliai  the  company 
was  not  liable  if  the  engineer  could  not  sec 
the  boy  in  time  to  stop  the  train,  f)r  if  he 
was  prevented  from  seeing  him  in  time  by 
discharging  a  necessary  duty  as  engineer. 
Houston  &*  T.  C.  R.  Co.  v.  Smith,  77  Te.r. 
179,  13.V.  ir.  AV/.  972. 

The  failure  of  a  company  to  permit  a  girl 
six  years  of  age  to  alight  at  tlie  station  to 
which  it  had  agreed  to  carry  her,  and  its 
act  in  carrying  her  to  another  station  lie- 
yond  that  at  which  she  wished  to  get  otT,  is 
not  such  negligence  on  the  part  of  tlie  com- 
pany as  to  render  it  liable  for  an  injury  oc- 
casioned to  her  while  walking  back  upon 
the  track  to  the  latter  station,  where  it  ap- 
pears that  the  child  was  in  the  custody  and 
control  of  her  father,  and  when  first  seen  by 
the  engineer  of  the  train  causing  the  injury 
was  in  the  act  of  stepping  from  the  track 
upon  which  the  train  was  running,  toward 
the  other  parallel  track,  and  did  in  fact 
reach  a  place  of  safety,  but,  becoming 
frightened,  broke  away  from  her  father  and 
ran  in  front  of  the  engine,  and  where  it  ap- 
pears that  as  soon  as  she  was  seen  in  peril 
every  [lossiblc  efTort  was  made  to  prevent 
the  injury.  Benson  v.  Central  Pac.  R.  Co., 
54  Am.  <S^  Eng.  R.  Cas.  1 26,  98  Cal.  .}5,  32 
Pac.  Rep.  809,  33  Pac.  Rep.  206. 

4. or  H4UMI  near  the  track. — (1) 

Rule  stated. — Where  a  child  is  seen  in  close 
proximity  to  the  track  and  approaching  it 
in  front  of  the  train,  the  engineer  should 
begin  his  precautions  at  once  to  avoid  in- 
jury, and  not  wait  until  the  child  is  on  the 
track.  Little  Rock  5-  Ft.  S.  R.  Co.  v.  Bar- 
ker, 19  Am.  iS<«  Eng.  R.  Cas.  193,  39  Ark. 

49>- 

It  is  not  the  duty  of  an  engineer  when- 
ever he  sees  a  child  of  tender  years  running 
towards  his  train  to  slacken  his  speed  lest 
the  child  stop  in  front  of  the  train  and  sulTer 
injury.  The  relative  positions  of  the  child 
and  the  train  are  to  be  taken  account  of  by 
the  engineer,  and  he  must  exercise  the 
judgment  of  a  prudent  person,  having  due 
regard  to  all  the  circumstances  and  to  the 
safety  of  his  passengers.  Meyer  v.  Midland 
Pac.  R.  Co.,  2  Neb.  319. 
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In  an  action  to  recover  for  injuries  to  a 
boy  of  seven,  it  is  correct  to  cliar(;e  the  jury 
that  if  the  engineer,  by  the  exercise  of  rea- 
sonable care  and  watchfulness,  could  have 
perceived  that  the  boy,  in  view  of  his  tender 
ycar.-^,  and  his  location  and  movements,  was 
in  danger  of  attempting  to  cross  the  track 
ahead  of  the  engine,  then  he  was  under 
obligation  to  use  every  means  in  his  power 
to  prevent  the  injury,  including  the  blow- 
ing of  a  whistle,  if  that  would  have  tended 
to  prevent  the  injury.  Uiddhs  v.  Uiiia^iiO 
&*  N.  W.  A\  Co.,i')Am.&-  Kiig.  A'.  Cm. 
64s,  74  Wis.  239,  42  N.   W.  Rep.  lyj. 

(2)  Illustrations. — A  child  less  than  four 
years  old  attempted  to  cross  the  railroad 
track  in  front  of  a  backing  engine,  but  wiis 
struck  and  thrown  down  just  outside  of 
tlie  rail.  The  engine  was  moving  alowly 
and  could  have  been  stopped  within  a  space 
of  two  or  three  feet.  The  engineer  saw  the 
boy  when  he  was  opposite  the  space  be- 
tween the  tender  and  the  engine,  but  made 
no  effort  to  stop.  The  boy  was  injured  by 
the  rear  driving-wheel.  There  was  no  flag- 
man at  the  crossing.  The  engineer  was 
not  called  as  a  witness.  Held,  sufTicient 
evidence  to  justify  a  finding  of  negligence. 
Schwier  v.  h'cw  York  C.  <S-  //.  A\  A'.  Co., 
14  ///«.  <S-  Ktig.  A'.  Cas.  656,  90  A'.  V.  558; 
affirming  24  Hun  1 39. 

Plaintiff,  a  little  boy,  standing  on  a  snow- 
bank on  the  side  of  a  track,  saw  a  train  ap- 
proaching, and  when  it  came  opposite  where 
he  was  it  gave  a  jerk  which  frightened  him 
and  he  slipped  down  onto  the  side-track 
and  was  run  over  by  the  train  and  injured. 
No  whistle  was  sounded  or  bell  rung. 
Held,  that  the  omission  to  sound  the  whistle 
or  r'ng  the  bell  did  not  impose  any  liability 
on  ihe  defendants,  as  it  in  no  way  con- 
tributed to  the  accident,  and  that  the  in- 
jury was  accidental  and  there  could  be  no 
recovery.  Shoebrink  v.  Canada  Atlantic  K. 
Co.,  37  Am.  &>  ICng.  A\  Cas.  462,  16  Ont.  515. 
— Quoting  Daniel  v.  Metropolitan  R.  Co., 
L.  R.  3  C.  r.  222. 

5.  Operation  of  trains  in  a  city.*— 
A  company  running  its  cars  through  a 
populous  street  of  a  city,  on  which  many 
children  live,  must  omit  nothing  which  can 
be  done  by  the  company  and  its  agents  to 
prevent  injury  to  the  children  on  the  street. 
Norfolk  «S-  P.  A\  Co.  v.  Ormshy,  27  Gratt. 
( Va.)  455.  17  Am.  Ry.  Rep. 321. 


*See  vXiopost,  21.  0O-«O. 


The  running  of  an  engine  in  a  street  of  a 
city,  in  dayliglit,  at  a  speed  of  from  eight  to 
twenty  miles  an  hour,  where  those  in  cliargu 
failed  to  see  an  infant  on  the  track  until 
within  seven  or  eight  feet  of  it,  and  until 
too  late  to  stop  the  engine,  is  gross  ne).;li- 
gence.  Reilly  \.  Hannibal  ir»  St.  J.  R.Co., 
34  Am.  &*  Eng.  R.  Cas.  «i,  94  Mo.  600,  13 
West.  Rep.  658,  7  S.  W.  Rep.  407. 

Where  a  child  is  killed  witliin  the  corpo- 
rate limits  of  a  town  by  a  train  (^f  several 
cars  on  an  up-grade,  and  it  appears  that  the 
road  was  straight  for  some  (k)  yards  to  the 
place  of  the  accident,  and  that  no  signals 
were  given  as  required  by  law,  there  is  suf- 
ficient evidence  of  negligence  to  hold  the 
company  liable,  where  it  fails  to  furni.sh  any 
evidence  as  to  the  distance  in  which  the 
train  might  have  been  stopped.  Georgia  /'ae. 
R.  Co.  V.  Jilanton,  84  Ala.  1 54,  4  So.  Rep. 
621. 

A  child  not  quite  five  years  old,  and  of 
diseased  intellect,  strayed  to  the  track  near 
the  residence  of  its  parents  and  was  injured 
by  a  train,  which  passed  with  great  speed 
and  without  stopping.  The  mother  of  the 
child  had  left  the  house  but  a  few  minutes 
before  the  accident  to  perform  a  necessary 
household  duty,  leaving  the  child  in  the 
care  of  his  sister,  eight  years  of  age,  and  on 
her  return  discovered  that  he  had  strayed 
to  the  track,  and  before  she  could  recover 
him  he  was  struck  by  the  train.  Jield, 
there  was  no  negligence  on  the  part  of 
either  the  mother  or  child,  but  that  the 
company  was  chargeable  with  great  negli- 
gence in  permitting  one  of  its  fastest  trains 
to  run  with  unabated  speed  through  the 
town,  and  should  be  held  responsible. 
Chicago  &*  A.  R.  Co.  v.  Gre'.;ory,  58  ///.  226, 
II  Aw.  Ry.  Rep.  92.— DisTiNnui.snr.T)  in 
Illinois  C.  R.  Co.  v.  Slater,  129  III.  91,  21  N. 
E.  Rep.  575- 

O. or  otlier    iiopulouH    iicIkIi- 

borhood.  —  Where  a  roadbed  is  con- 
structed in  a  populous  neighborhood  near  a 
city,  and  children  and  others  often  go  upon 
the  track,  and  a  portion  of  the  track  i:as  a 
steep  grade  down  wiiich  cars  will  run  with 
great  force  when  the  brakes  are  loosered, 
and  the  persons  operating  the  road  loosen 
the  brakes  of  a  car  loaded  with  Cfial,  and 
let  it  run  down  this  steep  grade,  witlsout 
any  person  being  on  the  car,  or  without  any 
means  of  stopping  it,  and  without  first  look- 
ing to  see  whether  the  track  was  clear  or 
whether  any  person  was  on  the  track  or 
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not,  and  a  child  who  was  on  tlie  track  was 
run  over  and  injured,  and  there  is  a  conflict 
in  ihe  evidence  as  to  whether  the  child 
couhl  liave  been  seen  by  tiie  persons  opcrat- 
iu^i  tile  road  before  they  loosened  the 
brakes— //<•/(/,  that  the  courts  cannot  say,  as 
a  matter  of  law,  that  the  persons  operating 
the  road  were  not  guilty  of  nej;ligence. 
y/ii///i  v.  Ati/thon,  y.  &^  S.  !•'.  A'.  Co.,  4 
.rli/i.  ^  A■//^,^  A'.  Cas.  554,  25  A'titi.  738. — 
DisTiNCUlsiiiNC  Ostertag?/.  Pacifu:  K.Co., 
64  Mo.  421;  Philadelphia  &  K.  R.  Co.  v. 
Hiimini'll,  44  I'a.  St.  375. 

7.  l>iit.y  t<»  tfiiard  Ntatioiiary  cars.* 
—  It  is  no  part  of  the  duly  of  a  company  to 
maintain  a  jjuard  over  its  cars  left  standing 
upon  its  track,  in  order  to  keep  children, 
plavint;  about  them,  from  getting  upon  or 
under  them,  and  thereby  save  them  from 
injury.  C/iAitj^o  &•  A.  K.  Co.  v.  McLaHi;h- 
liii.  47  ///.  265. 

8.  Ij4>aviii(;  toriMMlo  011  tra«'k.t— 
Wiierc  a  child  picks  up  a  torpedo  from  a 
r.iilro.id  track  and  is  injured  by  its  explo- 
sion, the  company  is  liable,  though  it  ap- 
pears that  an  employe  placed  it  on  the 
track  contrary  to  the  rules  of  the  company 
and  out  of  mere  caprice.  Pittsburg,  C.  is* 
St.  L.  R.  Co.  v.  Shitlds,  44  Am.  &*  Rug.  R. 
Cas.  647.  47  Ohio  St.  387,  8  /,.  A'.  A.  464.  24 
X.  E.  Rep.  658.  — DisTiNC.ui.sHiNt;  Little 
Miami  K.  Co.  v.  Wetmore,  19  Ohio  St.  no. 
Rkvikwing  Weed  v.  Panama  R.  Co.,  17  N. 
Y.  362. 

A  train  of  cars  passing  over  some  signal 
torpedoes  left  one  unexploded,  which  was 
picked  up  by  a  boy  nine  years  old.  at  a 
point  on  the  track  which  he  and  other  chil- 
dren, .n  common  with  tiie  general  public, 
hail  long  been  accustomed  to  use  as  a  cross- 
ing, with  the  knowledge  and  without  the 
disapproval  of  the  company.  He  carried  it 
into  a  crowd  of  boys  near  by,  and,  not 
knowing  what  it  was,  attempted  to  open  it. 
It  exploded  and  injured  the  plaintiflF,  a  boy 
ten  years  of  age.  Held,  that  the  act  of  the 
boy  who  picked  up  the  torpedo  was  only  a 
contributory  condition,  which  the  com- 
pany's servants  should  have  anticipated  as  a 
probable  consequence  of  their  negligence  in 

*  Injuiy  to  child  playing  about  cars  left  on 
gravity  railroad,  see  48  A.M.  &  Eng.  R.  Cas.  53B, 
ahstr. 

Injury  to  boy  playing  with  hand-car  left  un- 
guanlpd'  by  the  track,  see  48  Am.  &  Eno.  R.  Cas. 
537,  ,ibstr. 

fSee  alsoExi'LosioNs,  2  ;  Txi.srAssERs,  In- 
juries TO,  79. 


leaving  the  torpedo  where  they  did,  and  that 
that  negligence  was  the  direct  cause  of  the 
injury  suffered  by  the  olaintiff.  Harriiiian 
V.  Pittsburg,  C.  &*  St.  L.  R.  Co.,  32  Am.  &* 
Eng.  R.  Cas.  37,  45  Ohio  St.  11,  12  A'.  E. 
AV/.  451.— DisiiNdUisiilNi;  Carter  7'.  Co- 
lumbia &  G.  R.  Co..  ly  So.  Car.  20. 

1>.  I>aii{;eroiiH  striK-tiirt's— ltri<l{;ts 
— Owners  of  |)rivate  grounds  are  liable  for 
injuries  to  children,  although  trespassing  at 
the  time,  where  from  their  peculiar  nature 
and  exposed  condition  the  owner  should 
reasonably  anticipate  such  injury.  So,  a 
railroad  company  that  maintains  ;;  draw- 
bridge in  a  populous  city  is  liable  where  a 
child  is  injured  while  standing  in  a  danger- 
ous position  while  the  draw  is  being  turned, 
where  the  company's  servants  know  of  the 
child's  position  and  make  no  effort  to  send 
it  away,  or  to  avoid  injin'v.  Coppner  v. 
Peinisyl'iiania  Co.,  12  ///.  .1  pp.  Goo. 

10.  Failure  to  f'riit'i'.*  -.X  company  is 
liable  for  an  injury  to  a  child  18  nionthsold 
th.it  strays  upon  the  track  and  is  injured, 
where  the  jury  fmds  that  there  is  no  con- 
tributory negligence  on  the  part  of  its 
parents,  and  that  the  injury  would  not  have 
occurred  if  the  track  had  been  projicrly 
fenced.  Schmidt  v.  M ihoaukee  &-  St.  P.  R. 
Co.,  23  Wis,  186.— Rkvikwki)  and  H)I.- 
LowF.i)  IN  Isabel  v.  Hannibal  &  St.  J.  R. 
Co.,  60  Mo.  475. 

A  company's  neglect  to  fence  is  for  the 
jury  to  consider  as  bearing  on  its  liability 
for  injury  done  to  a  child  going  upon  the 
track  in  consequence.  Keyser  v.  Chicago  &* 
G.  T.  R.  Co.,  19  Am.  &*  Eng.  A'.  Cas.  91,  56 
Mich.  559,  23  N.  W.  Rep.  311.  56  Am.  Rep. 
405. — Fdi.lowing  MarcottT'.  Marquette,  H. 
&  O.  R.  Co.,  47  Mich.  9. — And  ^ee  also 
Williams  v.  Great  Western  R.  Co.,  L.  R.  9 
E.\:.  157,  22  W.  R.  531,  31  /-  T.  124,43  L. 
/.  E.\:  105. 

In  case  of  an  injury  to  a  child  by  reason 
of  a  company  failing  to  fence  certain  grounds 
in  a  city,  as  required  by  orflinanco,  the  fiiil- 
iire  to  fence  is  not  conclusion  of  its  liabil- 
ity, as  in  case  of  animals  ;  yet  an  action  will 
lie  for  the  injury,  and  the  failure  will  be 
evidence  of  negligence.  Hayes  v.  Michi- 
gan C.  R.  Co.,  /5  Am.  &*  Eng.  R.  Cas.  394. 
HI  C/.  '^.  2.<8,  4  Sup.  Ct.  Rep.  369.— Rk- 
KERRKO  TO  IN  Northern  Pac.  R.  Co.  v.  Sul- 


''  See  also  Fkncks, 

Failure  to  fence  track  as  affecting  trespassers, 
see  note,  31  Am.  &  E.S(;.  R.  Cas.  423. 
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livan,  53  Fed.  Rep.  219,  10  U.  S.  App.  473, 
3  C.  C.  A.  506. 

Where  a  statute  requires  railway  com- 
panies to  fence,  a  company  is  jjuilty  of  neg- 
lij;ence  where  it  operates  a  mine  near  one  of 
its  stations  and  deposits  slack  on  an  un- 
fenced  lot,  which  is  burning  continually,  but 
in  such  a  way  as  to  show  no  signs  of  dan- 
ger;  and  the  company  will  be  liable  to  a 
lad  who  goes  upon  the  burning  slack  witli- 
f)ut  knowledge  of  its  condition  and  without 
warning  and  is  injured.  Union  I'ac.  A'. 
Co.  V.  MtDonaU,  152  U.  S.  262,  14  Sup.  LI. 
Rip.  619. — yuoiiNc  Bennett  v.  Louisville 
&  N.  R.  Co..  102  U.  S.  577. 

A  young  child  strayed  from  its  home  to 
a  track,  crossed  the  track,  and  fell  into  an 
adj<jining  trench.  The  track  was  not  fenced 
on  the  trench  side.  In  an  action  against 
tilt:  company  for  damages,  the  plaintiff  child 
claimed  that  its  fall  was  caused  by  the  com- 
pany's negligence  in  not  fencing  the  track 
on  the  side  of  the  trench.  Hclii,  on  demur- 
n'r  to  the  declaration,  that  the  company 
was,  as  to  the  plaintilT,  under  no  obligations 
so  to  fence  its  tracks  that  the  plaintilf  could 
not  get  from  them  oiitcj  the  adjoining  land. 
Held  further,  that  the  action  conUI  not  Ik: 
maintained.  Monisseyy.  PrinndcHit'  &■•  If. 
R.  Co.,  IS  R.  I.  271.  3  .///.  R,p.  10. 

A  boy  strayed  from  a  street  upon  an  ad- 
jacent track  and  was  run  over  and  inj'.^r  mI 
at  a  point  where  it  was  customary  t"  '  . 
load  freight  from  the  cars  onto  teauis 
standing  in  the  street.  .At  the  trial,  sixteen 
months  later,  of  an  action  to  recover  for 
siu'h  injuries  because  of  defendant's  neglect 
to  fence  the  track,  thcplaintitl'scvidence  did 
rtot  show  atrirmatively  that  a  fence  at  such 
point  would  not  have  obstructed  the  con- 
venient use  of  the  railroad.  The  presiding 
judge  rule<l  that  the  plaintiff  could  not  re- 
cover, and  ordered  a  verdict  for  the  de- 
fendant ;  anrl  the  plaintitT  alleged  excep- 
tions which  rec'ited  that  the  jury  took  "  a 
view  of  the  premises,"  without  more.  Hc/d, 
that  the  plaintiff  showed  no  ground  on  ex- 
ception. McCarty  v.  Fitclihuri;  R.  Co..  1  54 
Mass.  17,  27  \.  E.Rtp.  773.— Followed  in 
Daniels  v.  New  York  &  N.  E.  R.  Co.,  154 
Mass.  349. 

II.  N<'(fl'Ki'"<'*-  of  Horvaiit.— Where 
the  company's  servant,  who  pidled  a  tres- 
passing I)oy  from  the  ladtlerof  a  freight  car, 
was  also  a  city  police  oHicer,  but  difl  not  in- 
tend to  arrest  the  boy,  and  one  of  his  duties 
as  the  company's  servant  was  to  keep  the 
a  D.  P..  D.— 47. 


hoys  oil  the  cars,  the  fact  that  he  was  such 
policenuui  will  (U)t  relieve  the  company 
from  liability,  since  at  the  lime  of  the  act 
complained  (jf  he  was  acting  in  his  capacity 
as  the  company's  servant.  Urill  v.  Kddy, 
115  Mo.  y/\  22  S.  11 '.  Rtp.  48S. 

A  boy  of  II  got  on  a  freight  train  to 
ride  some  six  blocks.  After  the  train  had 
started  the  brakenuin  told  him  to  gel  nlT 
aiul  began  to  throw  pieces  of  coal  at  him, 
and  after  rolling  a  large  lum|)  of  coal 
against  him,  he  fell  oil  and  was  injured  un- 
der the  car  wheels.  The  train  was  moving 
about  10  miles  an  hour.  Hild.  that  it  was 
not  necessary  to  show  specific  orders  to  the 
brakcmen  by  the  company  to  drive  olT  boys 
who  were  stealing  rides,  in  order  to  held  it 
liable.  The  brakeman  was  engaged  in  the 
company's  business  and  acting  within  the 
general  scope  of  his  authority.  I.anf^  v.  h\"iO 
Vork\  I..  /•;.  il^-  //'.  A'.  Co.,  22  X.  V.  S.  R. 
no. — Ai'i'LViNO  Rounds  7'.  IXIaware,  L.  & 
W.  R.  Co.,64  N.  y.  129. 

12.  C'oiiiimiiy's  iH>};li^(>iice  Ih  ;i 
qiH'stioii  «»l"  lart.*— A  little  girl  in  at- 
tempting to  cross  a  side-track  caught  her 
foot  an<l  was  injured  by  a  backing  freight 
train.  There  was  some  conflict  (jf  evidence 
as  to  whether  she  was  on  the  track  when 
the  switch  was  opened  to  let  cars  onto  the 
side-track,  or  at  the  time  that  a  signal  was 
given  to  back.  //(/</,  that  the  fpiestions  of 
whether  she  was  on  the  track  ;it  the  time  of 
opening  the  switch,  or  of  giving  the  signal, 
or  whether  the  switchman  ought  to  have 
seen  her  before  giving  the  signal,  or  imme- 
diately after,  and  then  have  given  the 
aliirm  sooner  than  he  did,  or  have  rescued 
her  by  his  own  elTorts;  or  whether  the 
yard-master  should  have  gone  to  her  relief 
after  it  appearerl  that  he  saw  that  she  was 
in  danger;  or  whether  the  brakeman  acted 
with  all  circumspection  which  his  duty  re- 
quired, were  all  proper  for  the  jury.  Toiun- 
hy  V.  Chicaf^o,  M.  &^  St.  I'.  R.  Co.,  4  Am. 
&^  Enx-  R.  Ciis.  562,  53  U'/s.  626,  ii  A'.  It'. 
Rep.  55.— Rkvikwkh  IN  lohnson  ?'.  Chicago 
&  N.  W.  R.Co.,  56  Wis. '274. 

I'iaintilT,  an  infant  about  seventeen 
months  old,  escaped  from  his  mother's 
house,  near  a  street-raihoad  crossing,  went 
upon  the  track,  and  was  struck  by  a  train 
and  injured.  The  only  negligence  com- 
plained of  was  that  the  engineer  ought 
sooner  to  have  discovered  the  plaintilT  on 


♦  See  also  post,  JlJf,  48,  rtrt,  00. 
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the  track  and  stopped  the  train.  It  ap- 
peared that  the  child  reached  the  track  but 
a  very  brief  time  before  tiie  accident ;  that 
tiic  engineer  immediately  upon  seeing  the 
plaiiuitl  gave  the  signal  for  applying  the 
br.ikes  and  reversed  his  engine,  and  that 
everything  was  then  done  that  could  be 
done  to  arrest  the  speed  of  the  train,  but 
before  it  was  entirely  stopped  two  of  the 
small  wheels  passed  over  plaintiffs  leg. 
y/(7(/,  that  the  evidence  failed  to  iliow  any 
negligence  on  the  part  of  defendant;  and 
tliat  a  submission  of  the  question  to  the 
jury  was  error.  Chrystal  v.  Troy  &^  B.  K. 
Co.,  31  .,■////.  LJ-  Eng.  R.  Cas.\\\,  105  A'.  Y. 
164,  1 1  i\.  K.  Ki-p'i^o,  6  N.  V.  S.  A'.  833,  7 
Ctv//.  /iV/.  245  ;  reiursitig  38  Hitit  641,  mem. 

Tltc  J'olloioing  guisd'ons  7vere  held  to  be  for 
llie  delermiiuilioii  of  the  jury  in  cases  where 
thi/d'ren  receh'td  personal  injuries : 

VVhetlier  or  not  the  failure  to  st<jp  a  train, 
when  ihe  engineer  saw  an  infant  playing  in 
tiic  vicinity  of  a  track,  constituted  negli- 
gence. Walters  v.  Chicago,  R.  J.  &•  P.  R. 
Co.,  41  Imiui  71. 

Whether  the  company  was  guilty  of  neg- 
ligence in  letting  a  loaded  car  run  'own 
grade  without  any  person  thereon  or  with- 
out means  to  stop  it,  in  a  populous  neigh- 
borhood, the  evidence  being  conflicting  as 
to  whether  a  cliild  could  have  been  seen  by 
the  persons  operating  the  road.  Smith  v. 
Atciiison,  T.  Sr*  S.  I'.  R.  Co.,  4  ^Im.  &^  Eng. 
R.  Cas.  554,  25  Kan.  738. 

The  question  of  the  company's  negligence 
where  children  playing  upon  a  trestle  are 
run  over  and  killed,  and  defendant's  engi- 
neer tesiilii'd  that  they  were  not  seen  until 
he  was  witli'ii  50  or  60  yards  of  them,  that 
the  whistle  was  sounded  and  every  elTort 
nia<le  to  stop  the  train.  Watley  v.  Mobile 
<:«*  ().  R.  Co.,  (.1//W.)  9  So.  Re/>.  445. 

The  question  of  the  company's  negligence 
where,  in  an  action  by  a  boy  10  recover  for 
personal  injuries,  it  appeared  that  an  em- 
ploye had  only  one  arm,  that  the  boy  was 
clinging  to  the  ladder  of  the  car,  that  when 
the  car  reached  the  empl.)ye  he  pidlcd 
plaintifl  otT,  when  he  fell  and  was  injured. 
Jirill  V.  /uldy,  1 1 5  A/o.  596,  22  S.  IV.  Rep. 
4S8. 

Whether  the  driver  of  a  street  car,  who 
sees  a  child  under  two  years  of  ;ige  playing 
in  the  street  within  si.x  feet  of  the  tiack, 
and  keeps  a  fast  trot  imtil  he  is  within 
seven  feet  of  tlie  chilil,  is  guilty  of  negli- 
gence.   Farris  v.  Coss  Ave.  &•  F.   G.    R. 


Co.,  80    Mo.    325 ;    affirming  8  Mo.  App. 

538. 

Where  a  child  on  a  track  was  fleeing,  and 
there  was  reason  to  believe  it  would  escape 
before  an  approaching  train  reached  it,  but 
its  escape  was  prevented  by  catching  its 
foot,  and  then  everything  possible  was  done 
to  prevent  an  accident,  but  without  success, 
whether  the  company  was  negligent  in  not 
stopping  the  train  when  the  child  was  lust 
seen.  Pennsylvania  R.  Co.  v,  Morgan,  82 
J'a.  .S/.  134,  16  ^/w.  Ry.  Rep.  89.— D1.STIN- 
GUlsiiiNG  Philadelphia  &  R,  R.  Co.  v. 
Spcaren,  47  Pa.  St.  300. 

Whether  the  porter  was  negligent  in 
violently  closing  the  door  of  a  carriage, 
thereby  crushing  a  child's  lingers.  Coleman 
V.  South  /eastern  R.  Co.,  4  JI.  &^  C.  C99,  12 
fur.  iV.  S.  944. 

2.   With  Respect  to  Children  on  Trains. 

13.  Generally. _\vhere  an  infant  en- 
ters a  freight  car,  which  is  not  allowed  to 
carry  passengers,  and  is  injurcu  while  at- 
tempting to  perform  a  dangerous  service  ri* 
the  request  of  the  brakenian,  the  company 
is  not  liable  where  he  has  paid  no  fare,  and 
has  entered  without  consent  of  the  conduc- 
tor, though  he  has  been  discovered  and  pei  - 
milted  by  the  conductor  to  continue  the 
ride.  Sherman  v.  Hannibal  iS^  St.  /.  R.  Co., 
4  Am.  &^  Kng.  R.  Cus.  589,  72  Mo.  62,  37 
Am.  AV/.  423.— Distinguished  in  Sloan  v. 
Central  Iowa  R.  Co.,  11  Am.  &  Kng.  R.  Cas. 
145,62  Iowa 728.  yuoiKDiN  Whiteluad?'. 
St.  Louis,  I.  M.  &  S.  R.  Co.,  39  Am.  &  Kng. 
R.  Cas.  410,  99  Mo.  263,  II  S.  W.  Rep.  751. 

Oinrre,  whether  the  law  imposes  upon  a 
company  the  duty  of  having  a  brakem;  .1  on 
the  platform  of  the  cars  as  the  train  ap- 
proaches a  <lepot  in  the  city,  to  keep  oil 
trespassing  children,  or  save  them  from 
accident  if  they  attempt  to  get  on.  Soin- 
mers  v.  Mississippi  <S~»  7".  R.  Co.,  7  Lea 
(  7>nn.)  201. 

14.  Hldiiii;  on  trains  as  passen- 
Kers.*— (I)  ij'enerally.  —  'rhi'  mere  fact  that 
a  child  ol  tender  ycarr.  is  }jerinitted  by  »he 
persons  in  charge  of  a  passenger  train  to 
enter  it  at  a  regular  station,  is  not  in  '.self 
sulhcient  to  charge  the  company  wuii  negli- 
gence.    Indianapolis,  P,  tS-   C.    K,    Co,   v. 


*  KiKhts  of  (hil(iri'n  en  train  in  rhnrRe  of 
patents,  ser  note,  27  Am.  iV  Knu.  R.  C.»s.  1()3. 

Care  rur.Ki  '".  from  rarrier  tcwanis  iliikiren, 
sec  CAKKiAti-  OF  Passkngkhs,  144. 
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Pitser,  25  Am.  &*  En^^.  R.  Cas.  313,  109 
Ind.  179,  58  /////.  Kefi.  387.6  A^  E.  Kep.  310. 
10  A^.  E  h^rp.  70.— Distinguishing  Bin- 
ford  71,  Johnston,  82  Ind.  426,  42  Am.  Rep. 
508;  Dixon  V.  Bell,  5  M.  &  S.  198;  Lynch?'. 
Nurdin,  i  Q.  B.  29 ;  Carter  v.  Towne,  98 
Mass.  567 ;  Sioux  City  &  P.  R.  Co.  7  Stout, 
17  Wall.  (U.  S.)  657;  Bird  v.  Holbrook,  4 
Bing.  628;  Birgc  v.  Gardner,  19  Conn.  507; 
Keflfe  V.  Milwaukee  &  St.  P.  R.  Co.,  21 
Minn.  207,  18  Am.  Rep.  393;  Nagel  j/.  Mis- 
souri Pac.  R.  Co.,  75  Mo.  653,  42  Am.  Rep. 
418;  Evansich  v.  Gulf,  C.  &  S.  F.  R.  Co., 
57  Tex.  126,44  Am.  Rep.  586;  Townley  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  53  Wis.  626; 
Bransom  v.  Labrot,  81  Ky.  638,  50  Am.  Rep. 
193;  Kansa  C.  R.  Co.  z/.  Fitzsimmons,  22 
Kan.  686,  31  Am.  Rep.  203. 

Wiiile  the  tender  years  of  a  child  may 
excuse  him,  if  he  had  occupied  the  relation 
of  a  passenger,  from  the  effect  of  his  own 
contributory  negligence,  it  cannot  create 
that  relation.  Gu/f,  C.  &•  S.  F.  A'.  Co.  v. 
Daivkins,  n  Tex.  228,  13  S.  IV.  Rep.  982. 

A  child  nine  years  of  age  who  enters  a 
passenger  train  with  her  mother,  who  has 
provided  herself  wiv!  a  ticket,  is  not  en- 
titled to  be  carried  unless  paid  for.  Beck- 
iviih  V.  Cheshire  R.  Co.,  27  y/w/.  <S^  En^''.  R. 
Cas.  192,  143  A/ass.  68,  8  A'.  E.  Rep.  875. 

A  mother  carried  in  her  arms  a  child 
three  years  and  two  months  old  into  one  of 
the  trains  bornd  by  law  to  carry  children 
under  three  years  of  Ege  free  of  charge, 
having  purchased  a  ticket  only  for  herself. 
The  child  having  been  injured  in  the  course 
of  the  journey,  and  no  questions  having  been 
asked  as  to  the  age  of  the  child — he/tf,  that 
f'  e  child  could  recover.  Austin  v.  Great 
Western  R.  Co..  /..  R.  2  Q.  R.  442.  8  />'.  &^ 

s.  327, 36  /,.  /.  (J.  /.'.  201, 15  ir.  R.  863. 16 

/,.  7'.  j.-'o.— Foi.I.oWKi)  IN  FonlkesT'.  Met- 
ropolitan Di.st.  R.  Co.,  41  L.  T.  95,  48  L.  J. 
C  P.  555. 

(2)  Eiiii'^ers  cruslieii  by  shiittitit^  ifoor.* — 
A  boy  under  12  years  of  age,  who  has  just 
entered  a  railway  carriage  and  is  about  to 
seal  hinisielf,  is  not  guilty  of  contributory 
ncgligoncp  in  placing  his  fingers  on  a  part 
of  the  door,  so  that  when  the  porter. closes 
it  violently  his  lingers  are  crushed.  The 
negligence  of  the  porter  in  such  case  is  for 
the  jury.  Coleman  v.  South  Eastern  R.  Co., 
4  //.  &»  C.  699,  1 2  Jiir.  A'.  S.  944. 

A  girl  seven  years  old,  traveling  with  her 

*  See  also  Cauria<  K  of  Passhngeks,  200. 


mother,  was  at  a  water-cooler  which  the 
conductor  had  just  passed,  when  the  train 
suddenly  stopped,  and  f.'.lling  forward,  she 
placed  one  hand  against  the  door-facing  to 
save  lierself.  and  the  conductor  suddenly 
closed  the  door,  catching  her  lingers  and 
causing  the  injury  complained  of.  The 
court  instructed  the  jury  that  if  the  con- 
ductor saw  the  child  at  the  cooler,  or  with 
reasonable  diligence  could  have  seen  her 
there,  and,  knowing  that  the  train  was  about 
to  stop,  closed  the  door  negligently  or  care- 
lessly, and  thereby  caused  the  injury,  the 
defendant  company  was  liable.  He/i/,  that 
the  instruction  was  erroneous  in  failing  to 
state  that  the  conductor  had  a  right  to  rely 
on  the  mother's  care  of  the  child,  and  in 
requiring  him  to  use  reasonable  diligence  in 
seeing  that  she  was  not  exposed  to  danger 
at  the  lime  she  was  injured.  .St.  Louis,  I. 
M.  &'  S.  R.  Co.  V.  Re.vroatf,  (Ark.)  58  Am. 
&'  Enj;.  R.  Cas.  615,  26  .V.  H'.  Rep.  1037. 

15.  litjiiries  ivliilc  Kt^ftiiii;  <»ii 
train."' — A  company  is  not  liable  for  in- 
juries to  a  boy  12  years  old,  received  while 
attempting  to  get  on  a  moving  train,  though 
he  had  been  invited  to  do  so  by  a  brakeman. 
where  it  further  appears  that  the  brakeman 
was  not  in  charge  of  the  train  and  had  no 
authority  to  invite  the  boy  to  get  on.  Cotter 
v.  Erankford  &-  S.  R.  Co.,  15  Phi/a.  (Pa.) 
255. — Rk\  iF.wiNG  Flower  v.  Pennsylvania 
R.  Co..  69  Pa.  St.  210. 

10.  IiiJiirU's  while  {>:t>ttiiit<r  oft' 
traiii.f — One  who  forces  a  child  to  jump 
off  a  trj.in  while  it  is  in  motion  is  guilty  of 
negligence.  The  fact  that  the  child  had  no 
right  t<}  be  upon  such  carriage  is  no  defense 
to  an  action  for  an  injury  residting  from 
such  negligence.  Martin  v.  Queen,  2  Can. 
Exeh.  328. 

But  it  is  not  negligence  for  those  in 
charge  of  a  train  to  order  a  boy  seven  years 
old  to  get  off  a  low,  slowly  moving  saiul- 
car.  Cauley  v.  Pittsburf;h,  C.  &•  St.  1..  R. 
Co.,  4  Am.  &-  F.ng.  R.  Cas.  533,  98  Pa.  St. 
498— Ari'MKI)  IN  O'Connor  7:  Illinois  C. 
R.  Co.,  44  La.  Ann.  339.  Rf.concii.kd  in 
Carter  7'.  Louisville,  N.  A.  &  C.  R.  Co,,  98 

•Sep  also  fflst,  45,  84,  HO,  1  1 0.  _ 

Lialiiliiy  to  childrei)  who  are  injured  in  jjiiip- 
iiijr  on  movitiK  trains,  see  notf,  3i  L.  R.  A.  355. 

Liability  foi  KiUing  a  child  while  rllTiibing  on 
a  niovinp  car,  see  35  .^M.  &  Em;.  R.  Cas.  321, 
abslr. 

t  See  also  fost,  M\,  H5,  87,  1  lO. 

Liability  to  children  who  are  injured  in  jump- 
ing off  moving  train!!,  t>ec  note,  91  L.  K.  A.  355. 
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Ind.  552.  Reviewed  in  Murray  v.  Rich- 
mond &  D.  R.  Co.,  93  N.  Car.  92. 

If  a  boy  15  years  old,  who  is  upon  a 
freight  train  wrongfully  and  as  a  trcsi)asser, 
for  the  purpose  of  riding  without  paying 
liis  fare,  is  connnandcd  by  the  hrakenian  to 
jump  oil  ihe  train  while  in  dangerous  mo- 
lion,  in  the  night-time,  and  in  ohcdience  to 
tliat  command,  and  in  fear  of  being  thrown 
otT,  jumps  ofl  the  train  and  is  run  over  and 
injured,  the  company  is  liable.  A'niisas  City, 
I't.  S.  &•  G.  A'.  Co.  V.  Kelly,  34  Am.  &*  Eitg. 
K.  Cas.  281,  36  A'lifi.  655,  14  J'dc.  Rep.  172. 

PlaintilT,  a  girl  of  live,  ami  another  child, 
but  a  little  older,  were  placed  on  a  train  by 
an  aunt  to  ride  some  distance.  No  fare 
was  paid,  neither  wc  e  the  ciiildren  left  in 
charge  of  the  conductor  or  any  or''  else. 
Plaintiff  was  injured  in  alighting  from  the 
car  at  the  ()!.ice  of  destination.  Held,  that 
the  comwiriy  was  not  liable.  Atchison  iS>» 
N.  R.  Co.  V.  i'linn,  i  ////;.  &*  ling.  R.  Cas. 
240,  24  Kan.  627. — FoLH)\VKU  in  Atchison, 
T.  &  S.  F.  R.  Co.  V.  HIaskctt,  47  Kan.  107. 

17.  IiiJiirU'H  to  <;lii!(lr<Mi  ti'4'sim.sH- 
iiit;  ii|)4Mi  train.*— (I)  General  principles. 
— A  company  is  not  bound  to  keep  a  look- 
out to  prevent  boys  from  swinging  on  the 
ladders  of  its  slowly  moving  trains,  and  its 
failure  to  do  so  is  not  negligence  rendering 
it  liable  for  injuries  to  a  small  boy  who  at- 
tempts to  steal  a  ride  in  that  manner.  Cat- 
lett  V.  SI.  Louis,  I.  M.  &*  S.  R.  Co.,  54  A/n. 
&•  Eng.  R.  Cas.  113,  57  Arl,:  461,  21  S.  IV. 
Rep.  1062. 

The  doctrine  of  the  "turntable  cases" 
does  not  apply  to  such  cases.  Cat  let!  v.  St. 
Louis,  L  M.  &*  S.  R.  Co.,  54  Am.  &•  Eng. 
R.  Cas.  113,  57  Ark.  461.  21  S.  tV.  Rep. 
1062.— DiSAPPRoviNc;  Sioux  City  &  P.  R. 
Co.  V.  Stout,  17  Wall.  (U.  3.;  657. 

The  conductor  of  a  train  upon  which  a 
child  seven  years  old  has  become  an  in- 
truder is  bound  to  use  greater  care  in  deal- 
ing with  such  child  than  is  required  re- 
specting older  persons.  Indianapolis,  P. 
G-  f.  A'.  Co.  V.  Pitzer,  25  --/;//.  <S-  Eng.  R. 
CVii.  313.  109  Ind.  179,  58  Am.  Rep.  387,6 
N.  E.  Rep.  310,  10  A^.  E.  Rep.  70. 

A  servant  of  a  company  in  the  perform- 
ance of  his  duty  in  removing  a  trespassing 
boy  from  the  company's  train  is  bound  to 
e.tercise  ordinary  care.  lirill  v.  Eddy,  115 
Mo.  506,  22  .V.  li'.  Rep.  488. 


*  Liability  for  injury  to  children  trespassing 
on  cars,  S'-'C  54  .'\m.  &  Eno.  R.  Cas.  116,  ahstr. 


Where  the  boy  in  such  case  receives  in- 
jury occasioned  by  the  lack  of  ordinary  care 
on  the  part  of  the  servant,  the  company 
will  be  li'ible.  Brill  v.  Eddy,  115  Mo.  596, 
22  S.  n.  Rep.  488, 

(2)  Illustrations. — There  is  no  casual  con- 
nection between  a  breach  of  duty  by  a 
company  in  running  its  train  at  a  greater 
speed  than  that  allowed  by  ordinance, 
and  an  injury  to  a  boy  who  lost  his  foot- 
ing and  fell  while  attempting  to  climb  up 
the  ladder  of  a  bo.\-car  attached  to  such 
train,  and  no  action  will  lie  agaiiist  the 
company  for  an  injury  so  caused.  IW'stern 
R.  Co.  V.  Mutc/i,  54  Am.  (S-  Eitg.  K.  Cas. 
107,  97  Ala   194,  II  So.  Rep.  894. 

A  company  is  liable  for  injuries  to  a  boy 
caused  by  ai>  employe  throwing  watt-r  in 
his  face  while  riding  on  the  end  of  a  ca- 
boose, causing  him  to  f;:ll  and  be  injure'' 
if  the  employe  knew  or  had  reason  to  sus- 
pect that  the  boy  was  there  when  he  threw 
the  water.  Clark  v.  AWc  York,  L.  E.  A-  IV. 
R  Co.,  20  A'.  V.  S.  R.  681,  51  Hun  637,  3  A^. 
y.  S.  R.  607. 

An  eight-year-cld  boy,  trespassing  upon 
tiic  premises  of  a  company,  got  on  the  step 
of  the  engine  and  was  ordered  ofT  by  the 
fireman,  and  as  he  jumped  off  he  fell.  The 
locomotive  was  started  at  the  moment  and 
the  tender  passed  over  his  arm.  He  was  a 
boy  of  more  than  average  intelligence,  and 
had  been  warned  against  going  on  the 
premises  or  riding  on  t!ie  engine.  Held, 
that  the  company  could  not  be  held  liable 
for  the  injury  without  showing  that  the 
engineer  or  other  servants  of  the  company 
in  charge  of  the  locomotive  knew  that  the 
child  was  in  the  way,  or  that  they  had  been 
reckless  or  negligent  in  the  management  of 
the  engine,  or  could  have  anticipated  the 
injury.  Chicago  <S»  ^V.  W.  R.  Co.  v.  Smith, 
4  /////.  »S^  Eng.  R.  Cas.  535,  46  Mich.  504,  9 
A'.  W.  Rep.  830.  ~  Distinguished  in 
Schindlert/.  Milwaukee  &  St.  P.  R.  Co..  87 
Mich.  400. 

18.  Injuries  while  8tenlin{;  a  ride.* 
— It  is  not  negligence  on  the  part  of  a  com- 
pany for  its  employes  to  fail  to  ascertain 
that  a  boy  of  tender  years  is  stealing  a  ride, 
unknown  to  them  and  out  of  their  sight, 
on  the  back  foot-boarci  of  a  switch-cngifle, 
wh.;n  they  have  made  a  practice  of  prevent- 

*  Sec  also  post,  rtl,  tK). 

Liability  for  injuries  to  a  boy  stealing  a  ride 
on  a  freight  car,  see  28  Am.  &  Eng.  R.  Cas.  594, 
ahstr. 
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111)4  sucIj  acts  l)y  driviiii;  boys  away  when 
they  saw  them  about  the  cars.  Orison  A'. 
«5-  A'.  Co.  V.  /i'/ij,  2  U'ii.s/i.  409,  26  J'ac. 
Kep.  973.  And  see  also  Cat /tit  v.  St.  Louis, 
J.  M.  &*  .S".  A'.  Co.,  54  ^hii.  &*  Eii)r.  R.  Ciis. 
113,  37  //rX\  461,  21  .S".   //'.  A'tp.  1062. 

'i'(j  entitle  ii  boy  injured  while  ridin}^  on 
the  foot-board  of  an  cnyine  to  recover 
as^ainst  the  company,  the  engineer  must 
have  been  guilty  of  ^ross  nef;ligencc  and 
the  boy  free  from  contributory  negligence. 
yfi/!://,s  V.  Dilioit.  G.  //.  &*  M.  a:  Co.,  78 
J//c//.  VW.  44  A'.  1 1'.  AV/>.  y/>. 

Hi.  Iiijiirii's  while  ridiiii;  on  liaii<l- 
<'ars. — No  damages  can  be  recovered  for 
injury  to  a  child,  at  the  suit  of  the  parent, 
iiillic;ted  while  ri<iing  on  a  hand-car  fur- 
nisiied  by  the  company  for  the  exclusive 
!ise  of  its  hands,  when  the  child  went  upon 
the  car  '.o  make  the  fr'p  during  which  it 
was  injured  with  the  consent  of  the  parent, 
no  negligence  or  cause  of  injury  being 
shown  except  that  of  permitting  so  young 
and  inexperienced  a  cliild  to  ri<lc  on  such  a 
car.  Dawkins  v.  Gulf,  C.  &'  S.  J\  A'.  Co., 
77  TV.r.  232,  13  .V.    W.  Rep.  984. 

In  an  action  by  a  father  for  the  death  of 
his  child,  where  it  appeared  that  section- 
men  of  a  railway  had  left  a  hand-car  by  the 
side  of  the  railway  track,  of  such  weight 
tliat  it  would  require  four  or  five  men  to 
lift  it  on  the  track,  and  at  a  distance  of  a 
mile  from  the  thickly  settled  portions  of  the 
city,  and  in  swampy  grounds,  and  the  de- 
ceased was  attracted  by  the  fact  that  some 
boys  had  placed  the  hand-car  on  the  track 
and  were  riding  up  and  down  the  track 
upon  it,  and  he  got  on  the  car  to  ride,  and 
came  to  his  death  from  jumping  or  falling 
from  it  while  it  was  running  at  a  high  rate 
of  speed — held,  that  there  was  no  neglij;ence 
<m  the  company's  part  shown  by  the  evi- 
ilencc,  even  though  the  "boss,"  when  the 
men  were  present,  had  given  the  boys  per- 
mission to  ride  upon  the  car  at  other  times. 
Robinson  v.  Orei^on  .V,  /,.  C'^  U.  A'.  R.  Co.,  7 
ilah  493,  27  Pac.  Rfp.  6S9.— Kkvikwing 
Sioux  City  &  P.  R.  Co.  v.  Stout.  17  Wal!. 
(U.  S.)  657. 

3.  Injuries  at  Crossi'<i^s  *  «;/</  Stations. 

20.  At  rro.sHiiiffH  ^A'  lii};li\va.VN.— (i) 

Geuertiliy. — Proof  that  a  child  six  or  seven 


*  NcKliReiuc  III  killing  a  (.hild  of  tender  years 
at  a  criissiiiR.  Child  ridi  tapalile  of  coiilrilnilory 
nenlijjrucf,  sec  26  Am.  &  li.Ni;.  R.  Cas.  37O, 
abstr. 


years  old  was  seen  lying  on  the  track  near  a 
highway  crossing  in  time  to  have  stopped 
the  train  before  reaching  him,  but  that 
tiiose  in  charge  ran  on  without  any  elTort  to 
stop  and  witiiout  giving  any  signal,  mistak- 
ing.him  for  a  bunch  of  grass  or  weeds  is 
sullicienl  evidence  of  negligence  to  warrant 
a  recovery.  Meeks  v.  Southern  l\ie.  R.  Co., 
8  ^/w.  &>  F.ng.  R.  Cits.  314,  56  Cat.  513,  38 
ylm.  Rep.  67.  And  compare  Schindler  v. 
Milioaukee,  L.  S.  &^  W.  R.  Co.,  87  Mich. 
400,  49  A'.  \V.  Rep.  670. 

Where  a  child  four  years  and  a  half  old  is 
found  lying  on  a  crossing,  having  been  in- 
jured by  a  passing  train,  and  it  is  shown 
that  the  comjuiny  had  not  complied  with 
the  statute  by  erecting  ;,  gate  or  stile  at  the 
footway,  there  is  eviden  :e  that  ti;e  accident 
was  caused  by  the  neglect  of  the  company 
to  fence.  Williams  v.  Great  Western  R. 
Co.,  L.  R.  9  I\x.  157,  22  W.  R.  531,  31  L.  T. 
124.43  A./.  Ex.  105. 

(2)  Illustrations.  —  Failure  to  provide  a 
flagman  cannot  be  assigned  as  negligence 
on  behalf  of  a  child  injured  wiiiie  atlefVipting 
to  climb  ujxjn  a  moving  train.  Chicago  &* 
W.  I.  R.  Co.  v.  Roath,  35  ///.  ^Ipp.  349.— 
yuoTiNd  Chicago.  R.  I.  &  P.  R.  Co.  v. 
Eninger,  114  111.  79. 

A  father  sued  for  the  loss  of  five  chil- 
dren, the  eldest  sixteen  and  the  young- 
est five  years  of  age.  The  accident  was 
caused  by  a  train  colliding  with  a  wagon. 
/fe/tl,  there  was  evidence  going  to  show 
negligence  on  the  part  of  defendant;  the 
train  was  behind  time,  running  at  an  un- 
usual r.iie  of  speed  ;  the  bell  was  not  rung 
nor  the  whistle  blown;  eucalyptus  trees, 
planted  by  defindant  along  its  track,  |)re- 
veiilcd — in  connection  with  some  neighbor- 
ing f)rcliards— trains  from  being  seen  l)y 
those  approaching  th;;  crossing;  a  wind  was 
blowing  which  caused  the  trees  to  rustle. 
A'ehrluts  v.  Central  Pac.  R.  Co.,  14  Am.  &^ 
Kng.  R.  Cas.  670,  62  Cal.  320. 

Ill  an  action  for  running  over  and  killing 
children,  eleven  and  ten  years  old,  respec- 
tively, at  a  grafle  crossing  without  gates  or 
sign-boards,  there  was  evidence  that  the 
.  crossing  had  been  planked  between  the 
tracks  used  by  the  public  openly  and  (  nii- 
tinuously  for  more  tiian  twenty  yi'.irs;  that 
the  children  l()f)ke<l  when  ne;ir  the  track, 
but  the  train,  running  at  the  r.ite  of  forty 
miles  an  hour,  was  concealed  from  sight  by 
a  nearer  train  going  the  ntlirr  way, and  that 
a  flagman    on    the  crossing;    stood    fuctn^ 
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the  children,  and,  without  waving  his  flag, 
was  talking  to  some  girls.  One  witness 
testified  tliat  he  heard  no  noise  made  by  tiie 
engine  before  the  children  were  struck  ;  and 
another,  that  he  heard  three  sharp  whistles 
just  as  they  \/ere  struck,  but  heard  no  whis- 
tle before  this.  J/M,  that  there  was  evi- 
dence that  the  crossing  was  a  highway  by 
prescription ;  that  neither  was  llie  bell  rung 
nor  the  whistle  sounded  within  the  Pub. 
St.  ch.  113,  ..i  163,  and  that  the  children 
were  invited  upon  the  track ;  and  that  the 
case  was  for  the  jury,  /o/tanso/t  v.  JJoslon  &* 
M.  K.  Co.,  1 53  Mass,  57,  26  A'.  E.  Kep.  426. 

A  boy  was  killed  by  a  moving  train. 
When  first  seen  he  was  under  the  wheels  of 
a  car  about  the  middle  of  the  train,  some 
distance  from  a  crossing,  where  people  did 
not  usually  cross.  From  the  facts  it  seemed 
quite  probable  he  was  attempting  to  get  on 
the  cars.  //«•/</,  not  sutiicien'  evidence  that 
he  was  struck  at  a  crossing,  nor  th<it  the 
company  was  negligent.  Ogden  v.  Pennsyl- 
vania R.  Co.,  (Pa.)  16  A//.  A'f/t.  353. 

21.  At  oruH»iii{CN  ol"  streets.*— (i) 
Gen.'rally. — If  due  diligence  be  exercised  in 
running  a  train  across  a  street  in  a  city  the 
c  >mpany  is  not  liable, simply  because  it  was 
running  there,  for  an  injury  to  a  child  which 
suddenly  placed  itself  on  the  track  in  front 
of  the  cars.  Meyer  v.  Midland  Pac.  A\  Co., 
2  Nell.  319. 

Where  an  engine  is  moving  on  a  track 
through  a  street  at  not  more  than  two  miles 
an  hour,  it  is  not  negligence  on  the  part  of 
the  engineer  to  fail  to  stop  because  a  small 
child  is  seen  running  toward  the  engine; 
nor  because  the  child  turns  and  runs  along- 
side of  and  past  it.  He  is  not  bound  to 
anticipate  that  it  will  suddenly  turn  and 
run  on  the  track  in  front  of  his  engine ;  and 
if  it  does  so,  his  full  duty  is  discharged  by 
then  doing  all  he  can  to  stop  the  engine. 
Sc/tu'iir  v.  A'l^c  Vor/t  C.  6^  II.  R.  R.  Co.,  15 
Hun  (iV.  v.)  572.— Al'lM.viNi;  Hulgerr/.  Al- 
bany K.  Co.,  42  N.  V.  459. 

(2)  Company  //'<jM'.  — Wliere  a  child  of 
tender  years  attempted  to  pass  \in(ler  a 
train  of  cars,  negligently  left  staiuling  on 
the  crossing  of  a  public  street,  by  which  lu' 
was  in  JM red— //<•/(/,  that  the  owners  of  the 
cars  were  liable.  Nauch  v.  I.loyd,  31  /'.». 
6t.  358.— Rv.viEwtb  IN  Wiigiii  V.  Maiden 
&  M.  K.  Co..  4  Allen  (Mass.)  2S3;  ndlefon- 
taine  &  1.  K.  Co.  v.  Snyder,  18  Ofiio  St.  399. 


•  See  ftUo  pou,  50-00. 


A  boy  of  ten  in  a  large  city  attempted  to 

cross  a  track  at  a  street  crossing,  in  frf)nt  of 
a  closely  approiiching  train,  but  caught  his 
foot  in  a  hole,  fell,  and  was  killed.  The 
train  was  not  exceeding  the  prescribed  rate 
of  speed.  It  was  the  duty  of  the  company 
to  keep  the  track  safe.  It  appeared  that  lie 
might  have  crossed  safely  had  he  not  caught 
his  foot.  Held,  that  the  company  was  liable. 
Louisville,  A'.  A.  «S-  C.  R.  Co.  v.  Red,  47  ///. 
App.  662. 

Where  a  child  of  tender  years,  in  this  case 
six  or  seven  years,  tried  to  cross  a  street 
covered  by  a  train  of  cars  about  to  start,  by 
passing  between  two  cars  coupled  by  a  pole 
twelve  to  fourteen  feet  in  length,  it  was  the 
duty  of  the  company  to  give  him  notice  of 
the  starting  of  the  train,  Philadelphia,  Ji. 
(S-  IV.  R.  Co.  v.  Layer,  112  Pa.  St.  414,  3  ////. 
Rep.  874. 

(3)  Company  not  liable. — A  small  child, 
■.,"iS  than  two  years  old,  was  injured  by  a 
'.r.in  near  a  crossing  not  mucii  frequented  ; 
b^'.  tliere  was  no  direct  evidence  as  to  how 
it  was  injured.  There  was  evidence  that  no 
bell  was  rung  or  whistle  sounded,  but  there 
was  nothing  to  show  that  this  contributed 
to  the  injury,  except  such  as  could  be  in- 
ferred from  the  presence  of  the  chi'rt  at  or 
near  the  crossing.  There  was  no  evidence 
that  the  child  was  precocious,  or  that  it  had 
been  warned  that  a  railway  whistle  or  bell 
was  a  signal  of  danger.  Held,  not  sufficient 
evidence  of  negligence  to  warrant  a  verdict 
for  the  jiliintilT.  Vallanee  v.  Posion  &*  A. 
R.  Co.,  55  I'~ed.  Rep.  364. 

Where  a  company  slops  its  train,  not  to 
exceed  a  minute,  as  it  approaches  a  crossing 
within  the  limit"  of  an  incorporated  city, 
and  while  its  cars  are  standing  over  a  street 
crossing  a  child  of  seven  years  of  ;ige,  on 
his  way  home  from  school,  attempts  to  lake 
hold  (jf  the  brake-ladder  on  a  freight  car  in 
the  train,  for  the  purpose  of  climbing  over 
til?  car,  and  the  train  starts  just  as  he 
makes  the  eflort  to  get  onto  the  car  arul 
jerks  lim  off  so  that  he  falls  under  the 
wheels  and  is  run  over  and  injured,  and  the 
trainmen  have  n(3  knowledge  of  the  at- 
tempt upon  the  part  of  the  boy  to  board  the 
train,  the  conii)imy  is  not  guilty  of  such 
negligence  toward  tlic  hoy  as  to  render  it 
liable  fcjr  damages  on  account  of  such  in- 
jury. Atchison,  T.  &^  S.  /'.  R.  Co.  v.  Plas- 
kctl.  47  Kan.  107,  26  Pac.  Rep.  401  ;  motion 
for  rehear injr  denin/,  47  k'an.  112,  2(1 1'ac. 
Rep.  403,  27  Pac.  Rep.  824.— DlSTlNtiUKSH- 
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ING  Chicago  City  R.  C(j.  v.  Wilcox.  138  111. 
370,  27  N.  E.  Kep.  899;  Avcy  7'.  (Jalvesion, 
H.  &  S.  A.  K.  Co..  (Tex.)  17  S.  W.  Uep.  31. 
Foi.l.owiNO  Central  Urancli  U.  I'.  K.  Co.  v. 
HcniKli,  23  Kan.  347;  Atchison  &  N.  R.Co. 
V.  Flinn,  24  Kan.  627. 

PlaintitT.  an  infant  about  seventeen 
months  old,  escaped  from  his  mother's 
house  near  a  street-railroad  crossing  by 
trawling  under  a  gate  which  was  fastened, 
went  upon  the  track,  was  struck  by  a  train, 
and  injured.  In  an  action  to  recover  dam- 
ages for  the  injury,  it  appeared  that  the  bell 
on  the  locomotive  was  not  rung  or  the 
whistle  sounded  eighty  rods  from  the  cross- 
ing as  required  by  the  statute.  There  was 
no  evidence  authorizing  a  flnding  that  had 
the  statute  relating  to  signals  at  railroad 
crossings  been  complied  with,  the  mother's 
attention  would  have  been  called  in  time  to 
have  enabled  her  to  rescue  the  child,  or  that 
the  injury  might  otherwise  have  been  pre- 
vented. //M.  that  the  testimony  did  not 
authorize  a  recovery.  Chrystal  v.  Troy  &^ 
li.  A'.  Co..  124  A^.  y.  519.26  A'.  /:.  K.'fi.  1 103, 
36  A^  K.  S.  A'.  699;  nrfrs/Ht,''  S-  ^^""  55'  22 
A'.  V,  S.  A'.  384;  former  af>peal,  31  Am.  Gf 
Eng.  A'.  Cas.  411,  105  A'^,  V.  164.  11  A'.  E. 
AV/>.  380. 6  A',  v.  S.  A'.  833,  7  Cetii.  A'</.  245 ; 
rtiu-rsiiig  38  I  fun  641,  mi  in. 

22.  At  private  croHHiiiKH.— It  ap- 
peared that  the  person  injured  was  a  child 
about  four  years  of  age,  living  with  his 
parents,  in  a  house  situated  in  close  prox- 
imity to  the  track  of  the  defendant;  that 
the  mother  had  left  the  child  with  his  sister, 
a  girl  fourteen  years  of  agv,  to  attend  while 
she  went  to  a  neighbor's  house,  and  during 
lier  absence  the  child  strayed  from  the 
house,  and  while  on  a  private  road,  used  by 
the  public,  which  crossed  the  track,  and 
within  the  right  of  way  of  defendants,  the 
accident  complaincfl  of  occurred,  antl  was 
occasioned  by  a  tiaiii  of  defendant's  coming 
in  collision  with  a  push-car  which  had  been 
left  on  its  track,  shattering  the  car  into 
pieces,  a  fragi..cnt  of  which  struck  thechiUl 
and  produced  the  injuries  charged.  Hild : 
( I )  thai  the  child  could  not  be  considered 
as  a  trespasser  on  the  right  of  way  of  de- 
fendants, nor  his  parents  guilty  of  ncglii^ence 
in  suffering  him  to  stray  there,  as  the  injury 
was  received  while  he  was  on  a  road  used 
by  the  pid)lic,  and  where  he  had  a  right  to 
he,  in  common  with  the  rest  of  the  public, 
until  its  use  was  prohibited  by  the  com- 
pany ;  (J)  nor  was  the  mother  of  the  child 


guilty  of  negligence  in  leaving  him  in  charge 
of  his  sister,  a  girl  of  the  age  of  fourteen 
years,  during  her  absence  at  a  neighbor's 
house,  the  evidence  showing  her  to  be  fully 
com|)etcnt  for  the  charge,  rutshur^i^.  Ft. 
W.  &>  C.  A'.  Co.  V.  liumstead,  48  ///.  221. 

A  boy  nearly  eleven  years  old.  and  smart 
and  intelligent  for  his  age,  was  killed  by  an 
cast-bound  passenger  train,  running  on  a 
down-grade  at  the  rate  (jf  thirty  or  thirty- 
five  miles  an  hour.  He  had  been  sent  on 
an  errand  to  the  house  of  a  neighbor  some 
three  or  four  hundred  yards  distant,  and 
when  he  started  he  attempted  t(i  go  up  the 
tracks,  and  his  mistress,  observing  his  course, 
forbade  his  going  on  the  railroad,  and  cau- 
tioned him  to  avoid  the  danger  of  the  cars. 
She  testified  that  when  she  heard  the  rush 
of  the  train  she  ran  to  the  front  door  to  see 
what  it  was,  and  caught  sight  of  the  boy 
and  engine  at  the  same  time  that  he  was 
on  the  front  of  the  engine,  being  tossed  up, 
and  scrambling  with  his  hands,  the  engine 
being  at  that  moment  on  the  private  cross- 
ing below  the  house.  The  engineer  of  the 
defendant  testified  that  he  did  not  blow  the 
whistle  for  the  crossing  on  that  day,  and 
never  did  so,  to  his  recollection  ;  there  was 
no  whistling-post  requiring  it;  that  when 
he  first  saw  the  boy  running  toward  the 
house  between  the  north  and  south  tracks 
of  the  railroad,  he  was  forty  or  fifty  yards 
west  of  the  ciossing,  and  appeared  to  be 
running  as  rap'djy  as  he  could— at  full 
speed ;  he  could  have  stepped  of!  at  any 
point,  and  gotten  out  of  the  way  of  the 
train  without  any  trouble ;  he  was  not  on 
witness's  track  at  any  point  where  he  could 
see  him,  and  if  he  had  remained  between 
the  tracks  he  would  not  have  been  injured. 
The  fireman  who  saw  the  accident  as  it 
actually  occurred  testifieil  that  the  boy  was 
not  on  the  track  at  any  time  until  he  got 
hit ;  that  when  the  engine  got  within  three 
feet  of  him  the  little  fellow  stumbled  and 
fell  right  out  on  the  pilot,  and  it  threw  hi.n 
up.  and  he  came  down  and  struck  on  the  flag- 
staff; the  flag-staff  broke  off  with  him.  and 
he  fell  to  the  ground.  If  he  had  not  stum- 
bled and  fallen  over  he  would  not  have  been 
hit.  Held,  that  there  was  not  such  legally 
sufficient  evidence  of  negligence  on  the  part 
of  the  defendant  as  to  warrant  the  sui)mis- 
sion  of  the  case  to  the  jury,  luiltimore  &" 
O.  /''.  Co.  V.  .s/,/A.  71  A/d.  51,0.  iS  .1//.  /iV/ .969. 
2:1.  At  NtatioiiN.— .A  girl  nine  years  ol 
age  caught  her  foot  in  a  rail  laid  down  on 
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the  Rtntion  iis  she  wns  about  to  take  passage 
on  a  train.  She  foil,  breaking  her  arm.  The 
rail  was  not  flefective,  anri  tiie  ),Mrl,  if  she 
had  looked  d(j\vn,  could  have  avoided  the 
injury.  //(•/(/,  that  the  company  was  not 
liable.  Poller  v.  \\'il>iiin};lo)i  ij^  W.  A'.  Co., 
21  Am.  &*  Eiig.  A'.  Cas.  328,  92  A'.  Car.  541, 
Where  a  child  is  upon  the  platform  of  u 
station,  not  as  a  passeiij^er  or  upon  any  busi- 
ness connected  with  the  company,  but 
merely  loitering  there  for  his  own  purposes 
or  for  personal  enjoyment,  the  company 
owes  him  no  duty.  Ilencc  if  he  be  in- 
jured by  a  passing  train  he  cannot  recover 
again.st  the  company,  upon  the  theory  that 
they  have  failed  to  discharge  toward  him  a 
legal  duty  and  hence  have  been  guilty  of 
negligence.  The  age  of  the  child  is  imma- 
terial. lUxltimore  &*  O.  A'.  Co.  v.  Schwiiid- 
///((,',  8  Am.  &*  F.iig.  A'.  Cas.  544,  101  Pa.  St. 
258. — Following  Gillis  ?'.  Pennsylvania  R. 
Co.,  59  Pa.  St.  141.— Foi.i.owKt)  IN  Lake 
Shore  &  M.  S.  R.  Co.  v.  Rosenzweig,  1 13  Pa. 
St.  SI 9. 

4.  Injuries  at  Turntables.* 

24.  Generally.— The  owner  of  danger- 
ous machinery,  such  as  a  turntable,  who 
leaves  it  in  an  open  place,  though  on  his 
own  land,  where  he  has  reason  to  believe 
that  young  children  will  be  attracted  to 
play  with  it  and  be  injured,  is  bound  to 
use  reasonable  care  to  protect  such  chil- 
dren from  the  danger  to  which  they  are 
thus  exposed.  h'eJjFe  v.  Milwaukee  &»  St. 
P.  A'.  Co.,  21  A  fin  ft.  207,  19  Am.  Ky.  Rep. 
231. — Approving  Kay  v.  Pennsylvania  R. 
Co.,  65  Pa.  St.  269;  Pittsburg,  A.  &  M. 
Pass.  R.  Co.  V.  Caldwell,  74  Pa.  St.  421. 
DlSTlNCUiSHlNC.  Philadelphia  &  R.  R.  Co. 
V.  Hunimell,  44  Pa.  St.  375 ;  Gillis  7>.  Penn- 
sylvania R.  Co..  59  Pa.  St.  129.  Quoting 
Sweeny  v.  Old  Colony  &  N.  R.  Co.,  10 
Allen  (Mass.)  368.— Approvf.d  in  Evan- 
sich  %>.  Gulf.  C.  &  S.  F.  R.  Co.,  6  Am.  & 
Eng.  R.  Cas.  182,  57  Tex.  126.  DiSAP- 
PRovKP  IN  Rattishill  v.  Humphreys,  28  Am. 
&  Eng.  R.  Cas.  597,  64  Mich.  494.     Disri.i- 


•See  .ilso  post.  »«,  77,  01,  115  (3), 
l.S1»,  158. 

Turntables;  injuries  to  chilihen  playing  i:pon, 
see  note,  45  Am.  &  ENfi.  R.  Cas.  67. 

Liability  for  injurirs  to  ihildrcn  playing  upon 
turntables,  see  48  Am.  &  Enu.  R.  Cas.  535, 
abstr. 

Injuries  to  a  boy  of  thirteen  playing  on  turn- 
table. Contributory  neKligeiice,  sec  54  Am.  & 
Eng.  R.  Cas.  117,  abitr. 


GUlsiiF.n  IN  Daniels  v.  New  York  A  N.  F,. 
R.  Co.,  154  Mass.  349;  Kmerson  7>.  Peielcr, 
35   Minn.  481.     Foi.i.uwrii   in   part  and 

DISTINGIII.SIII'.I)  IN  PART  IN  O'Mallcy  7'.  St. 

Paul,  M.  &  M.  R.  Co.,  45  Am.  &  Eng.  R. 
Cas.  l>2,  43  Minn.  289.  Rkvikwkd  and 
MOUimcD  in  Twist  7^  Winona  &  St.  P.  R. 
Co.,  37  Am.  h  Eng.  R.  Cas.  336,  39  Minn. 
164,  39  N.  W.  Rep.  402.  Ri'.viK.WKD  in 
Harriman  v.  Pittsburg,  C.  &  St.  L.  R.  Co., 
32  Am.'&  Eng.  R.  Cas,  37,  45  Ohio  St.  11. 

The  fact  that  the  turntable  on  which  a 
child  of  tender  years  was  injured  throut;h 
the  negligence  of  the  company's  agents  was 
located  on  the  premises  of  the  company 
cannot  afTect  the  right  of  the  child  to  re- 
cover for  the  damage  inflicted.  Kvansic/i 
v.  Gulf.  C.  &*  S.  1'.  A'.  Co.,  6  Am.  <&«•  llit);.  A'. 
Cas.  182.  57  Tex.  126. 

Nor  the  fact  that  the  t.irntable  was  set  in 
motion  by  the  negligent  .',ct  of  otiier  cliil 
dren.  Barrett  v.  Southern  Pac.  Co.,  48  ///// 
<&«•  /:■;/<,'■.  A'.  Cas.  532,  91  Cat.  296,  27  J'ae. 
A'e/i.  666.— Following  Pastene  v.  Adain.s. 
49  Cal.  87. 

A  landowner  is  tinder  no  duty  to  a  mere 
trespasser  in  keeping  his  premises  in  a  safe 
condition;  and  the  mere  fact  that  a  tres- 
passer is  an  infant  does  not  raise  the  duty 
where  none  otherwise  existed.  So  //<■/,/, 
where  the  defendants  were  claimed  to  have 
been  guilty  of  negligence  in  maintaining  a 
turntable  insecurely  guanled  upon  their 
premises,  so  that  it  was  set  in  motion  by 
children,  one  of  whom  was  injured  thereby. 
J'rost  V.  Kastern  A*.  Co..  64  A'.  //.  220. — 
Not  following  Sioux  City  &  P.  R.  Co.  ?'. 
Stout,  17  Wall.  (U.  S.)  61;-. 

25.  I>iit.v  to  iiicloN^  and  |>:iiar<l  tiini- 
tablew.* — Under  certain  circumstances  a 
company  may  be  liable  on  the  ground  of 
negligence  for  a  personal  injury  to  a  child 
of  tender  years  in  a  town  or  city,  caused  by 
a  turntable,  built  by  the  ci)m|)any  upon  its 
own  uiiinclosed  laiul,  nnd  whicli  is  left  un- 
guarded and  unlocked  in  a  situatitin  which 
renders  it  likely  to  cause  iniury  to  cliildren. 
Stout  V.  .SV()7/.r  Cily  &^  P.  A'  Co..  2  J)//l.  ( : '. 

S.)     294.— I^ISriNGUISHK.D     IN      F)anills    7'. 

New  York  &  N.  E.  R.  Co.,  154  Mass.  349. 


*  Liability  for  injury  to  chililren  while  playing 
on  or  about  unguarded  turntables  and  at  other 
dangerous  places,  see  notes,  31  Am.  Rkt.  20(); 
40  /(/.  667. 

Liability  (or  injuries  to  children  by  leaving 
dangerous  prctniscs,  such  as  turntables,  un- 
guarded, ser  iii>t(',  59  Am.  Rki'.  23. 
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Where  the  company  maintained  a  turn- 
table upon  its  premises  near  a  puljlic 
street  of  a  town,  and  not  f;ir  from  where 
several  families  with  small  children  re- 
sided, and  it  was  neither  |)rotected  by 
an  inclosure  nor  guarded  by  any  em- 
ploye of  the  coin|)any,  the  c(jnipany 
is  liable  for  injuries  received  by  a  child 
ei^ht  years  old  through  playing  upon  it 
with  other  children  while  it  was  rcvulving. 
liarrett  v.  Southern  Pac.  Co.,  48  Am.  &* 
Ell}:;.  R.  Las.  532,  91  C<»/.  296,  27  /'ac.  Rep. 
666.— Foi.i.uwKi)  IN  Callahan  v.  Eel  River 
&  K.  R.  Co.,92Cal.  89. 

And  the  company's  liability  is  not  af- 
fected by  the  fact  that  the  table  was  latched 
by  the  customary  fastening  of  an  iron 
hitch  flro|)ped  in  a  slot,  or  by  the  fact 
that  the  table  was  set  in  motien  by  the  neg- 
ligent act  of  other  boys.  Callahan  v.  Eel 
River  &^  E.  R.  Co..  92  Cal.  89,  28  I'ac.  Refi. 
104.— Foi.i.owiNc;  Barrett  v.  Southern  Pac. 
R.  Co.,  91  Cal.  296. 

Where  a  company  leaves  a  turntable  un- 
fastened, in  a  city,  on  a  lot  which  is  not  se- 
curely inclosed,  and  where  people  and  chil- 
dren are  wont  to  visit  and  pass  through, 
and  where  an  infant  of  ten  or  twelve  years 
of  age  is  injured  in  riding  upon  the  turn- 
table, the  company  is  liable.  Ferguson  v. 
Cohnnhus  &"  R.  R.  Co.,  77  Ga.  102.  Il'es/er- 
field  v.  A«7'/,  43  /,<f.  Ann.  63,  9  So.  Rep.  52. 
— DisriNCJUisnEi)  in  O'Connor?/.  Illinois 
C.  R.  Co.,  44  La.  Ann.  339. 

And  this  is  so  notwithstanding  the  father 
of  the  infant  permitted  her  to  go  near  the 
turntable  to  carry  breakfast  to  a  minor 
brother,  who  had  been  left  by  the  father  to 
protect  other  property  of  the  company  than 
the  turntable.  The  fault  of  the  father,  if  any, 
is  not  attributed  to  the  inf.int,  the  action 
being  brought  by  the  infant  herself.  I'er- 
XU.ion  V.  Coliim/'iis  &^  R.  R.  Co.,  77  t!a.  102. 

If  a  miiujr,  not  having  sufhcient  judgment 
and  discretion  to  know  her  danger,  is  in- 
jured wlnlt  riding  upon  the  turntable,  the 
com])any  is  liable  if  it  was  guilty  of  negli- 
gence in  not  inclosing  or  securing  the  turn- 
table. It  is  not  necessary  to  prove  a  wilfid 
intention  to  inflict  the  injury.  Hiilf,  C.  <!~ 
S.  E.  R.  Co.  v.  Styron,  66  Tex.  421,  1  .V.  W. 
Rep.  161.-  DisriNOUlSHKD  IN  Ilaniils  v. 
New  York  &  N.  15.  R.  Co.,  154  Mass.  349. 

A  company  is  guilty  of  negligence  for 
leaving  a  turntable  unfastened  and  un- 
guarded, located  in  a  public  place  where 
children  a. ;  likely  to  go,  where  it  is  so  con- 


structed as  to  be  a  dangerous  piece  of  ma- 
chinery, if  the  company  or  its  servants  knew, 
or  might  have  known  by  reasonable  dili- 
gence, that  it  was  flangerous  and  that  chil- 
dren were  in  the  habit  of  resorting  there  for 
amusement.  /•/.  Worth  &*  D.  C.  R.  Co.  v. 
Robertson,  (Tex.)  16  .V,   //'.  Kcp.  1093. 

*li\.  l>iit.v  to  i'asloii  aiul  N<'ciir<> 
tiinitalilcs.— It  is  negligence  to  omit  to 
secure  turntables  so  that  children  cannot 
revolve  tlu-m.  If  a  child  is  injured  in  con- 
sequence of  such  an  omission  the  company 
will  be  liable,  and  the  fact  that  the  turn- 
table was  being  revolved  bv  other  children 
at  the  time  will  make  no  difference.  Xagel 
v.  Missouri  J'ae.  R.  Co.,  10  .////.  G^  Eng.  R. 
Cas.  702,  75  Mo.  653,  42  Am.  Rep.  418.— Dis- 
TlNCiuisilKi)  IN  Daniels  7'.  New  York  A:  N. 
E.  R.Co.,  154  Mass.  349.  yu<)ii;i)  in  Mor- 
rison 7>.  Kansas  City,  St.  J.  &  C.  H.  R.  Co., 
27  Mo.  App.  418;  Hoggs  7'.  Missouri  I'ac. 
R.  Co.,  18  Mo.  App.  274.  Rkvikwki)  in 
Schmidt  v.  Kansas  City  Distilling  Co..  90 
Mo.  284. 

A  company  is  not  relieved  from  liability 
for  injuries  to  a  child  five  years  old,  re- 
ceived while  playing  on  a  turntable,  because 
the  child  itself  is  unable  to  turn  the  table, 
but  where  it  played  with  others  older  who 
were  able  to  turn  it.  Gulf,  C.  &•  S.  E.  R. 
Co.  V.  MeU'hirter,  77  7'«'.r.  356,  14  >'.  U\ 
Rep.  26.  —  DiSTiNdUisHiNC.  Evansich  ?'. 
Gulf,  C.  &  S.  F.  R.  Co.,  61  Tex.  24.-D1S- 
TlNCUisiiKD  IN  Daniels  ?'.  New  York  &  N. 
E.  R.  Co.,  154  Mass.  349. 

In  an  action  for  negligence  in  not  properly 
securing  a  turntable,  whereby  a  child  six 
years  of  age  received  injuries  causing  death, 
the  fact  that,  prior  to  the  accident,  an  agent 
of  the  company  tied  the  turntable  with  a 
rope  so  that  it  coidd  not  be  revolved  unless 
the  rope  was  cut  or  untied,  docs  not  relieve 
the  cf)mpany  from  liability  for  its  negligence 
in  not  adopting  securer  fastenings,  where  it 
is  shown  that  the  agent  knew  children  were 
attracted  to  the  machine,  and  were  in  the 
habit  of  playing  upon  it.anfl  that  the  meth- 
od of  securing  it  had  in  the  past  j)roved 
insntficieiit.  Ihcaeo  R.  t^  A'.  Co.  v.  Hedriek, 
I   U'osh.  446,  25  Rae.  Rep  335. 

Th(!  proof  showed  that  defendant  main- 
tained a  turntable  near  a  town,  .-iiid  in  r^. 
[)laee,away  from  the  public  road,  (retpiented 
by  boys  and  others  for  sport  and  recreation  ; 
that  it  was  securely  fastened  by  a  wooden 
bolt  whiih  prevented  its  turning,  but  that 
this  bolt  could  be  removed  by  a  boy  of  plain- 
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tiff's  age;  tlmt  on  a  Sumlay,  when  the  turn- 
table waH  not  guarded,  the  phiintitT,  with 
some  cnm  pan  ions,  removed  said  holt,  and  the 
plaintiff,  endeavoring  to  leap  upon  the  turn- 
table while  his  companions  revolved  it,  had 
his  leg  crushed,  necessitating  amputation. 
//<•.'(/,  that  the  court  should  have  charged:  (i) 
"That  the  defendant  was  not  required  to  so 
fasten  or  secure  the  turntable  that  boys 
like  the  injured  boy  could  not  displace 
such  fastening  and  put  the  table  in  motion  ;" 
(2)  "That  the  defendant  was  not  required 
to  fasten  the  turntable  any  more  securely 
than  necessary  to  keep  it  securely  in  place;" 
and  it  was  error  for  the  court  to  qualify 
said  propositions  by  the  statement  that  the 
jury  might  consider  "the  amount  of  force 
or  strength  required  to  unfasten  the  turn- 
table," or  by  the  statement  that  even  if  the 
turntable  were  securely  fastened,  the  com- 
pany would  be  guilty  of  negligence  if,  by 
the  exercise  of  ordinary  care,  it  could  have 
provided  against  injury  to  boys  interfering 
with  its  turntable.  This  qualification  ren- 
ders the  charge  contradictory  and  confus- 
ing. Ba/fs  V.  Nashvilli,  C.  <S-  Sf.  L.  R.  Co., 
90  Venn.  36,  1 5  .v.  IV.  Rep.  1069. 

27.  Decree  of  t'lirc  reqiilrcil  of 
coiiipniiy. — The  owner  of  any  machine 
such  as  a  turntable,  which  he  knows  to  be 
dangerous  to  children  too  young  to  know 
the  danger,  and  of  too  immature  judgment 
or  discretion  to  control  their  natural  instinct 
to  amuse  themselves  with  anything  that 
may  attract  them  as  a  plaything,  and  which 
he  knows  or  ought  to  know  may  attract 
them,  and  who  knows  it  is  so  placed  that  it 
does  attract  them  to  play  with  it,  is  under 
p  duty,  {IS  to  such  children,  to  exercise  the 
d(,;ree  of  care  which  an  ordinarily  prudent 
person  would  use  to  prevent  its  injuring 
them.  What  that  degree  of  care  requires 
him  to  do  is  ordinarily  a  question  for  the 
jury.  O'Malley  v.  .S7.  Paul,  J/.  &^  M.  R.  Co., 
4;  Aw.  «3-  £Mff.  R.  Cns.  62,  43  Alinn.  289,  45 
N.  IV.  Rep.  440.— Following  in  part  and 

DISTINGUISHING    IN    PART     Keffe    V.    Mil- 

waukee&St.  P.  R.  Co.,21  Minn,  207.— Dis- 
tinguished IN  Daniels  v.  New  York  &  N. 
E.  R.  Co.,  154  Mass.  349. 

The  judge  declined  to  charge  that  "the 
degree  of  care  required  of  defendant  is  only 
such  as  is  exercised  by  well-regulated  rail- 
rrads  over  their  turntables,  and  that  if  de- 
fendant exercised  such  care  in  this  case, 
there  was  no  negligence,"  saying  that  other 
railroads'  negligence  could  not  excuse  neg- 


ligence by  this  defendant,  and  that  it  was 
for  the  jury  to  say  whether  there  was  neg- 
ligence here.  In  this  tluie  was  no  error. 
Jirii/^er  v.  AsfitTi'l/c  &^  S.  R.  Co.,  25  So, 
Cttr.  24. — yu<JTKl)  IN  yuinn  ?'.  South  Caro- 
lina R.  Co.,  37  Am.  it  Kng.  R.  Cas.  166,  29 
So.  Car.  381.  7  S.  E.  Rep.  614,  1  L.  R.  A. 
682. 

28.  Proxininto  caiiH*'.— In  an  action 
by  the  father  for  an  injury  done  his  little 
son,  by  the  company's  negligence  in  leaving 
unfastened  a  turntable,  in  playing  on  which 
the  child  was  hurt,  there  was  evidence 
tending  to  show  that  the  table  was  well 
fastened;  that  it  could  not  have  been  un- 
fastened by  a  child  of  tender  iige;  and  that 
it  was  unfastened  by  those  old  enough  to 
be  responsible  for  their  negligence.  /Mif, 
that  a  charge  of  the  court  was  proper  and 
sufficient  to  the  effect  that,  if  the  evidence 
showed  that  defendant's  employes  had  fas- 
tened the  turntable  so  that  a  boy  of  the 
age  and  strength  of  the  child  injured  could 
not  have  removed  it  from  its  fastenings,  or 
put  it  in  motion,  and  that  the  turntable  had 
been  moved  and  put  in  motion  by  other 
persons,  and  that  the  child  was  injured  in 
consequence  of  the  neglect  of  such  third 
persons,  then  the  negligence  of  the  com- 
pany, if  any,  would  not  be  the  proximate 
cause  of  the  injury,  and  the  jury  should 
find  for  the  defendant  Gu//,  C.  &'  .S".  F. 
R.  Co.  V.  Evansich,  63  Tex.  54.— Following 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Evansich,  61 
Tex.  5. 

20.  Itiilc  whom  <iiil«l  Ih  trcspitHs- 
liilf.* — It  is  such  negligence  on  the  part  of 
a  company  to  erect  a  turntable  at  a  place 
where  boys  often  play,  and  to  leave  it  with- 
out lock  or  fastenings,  and  without  being 
watched  or  guarded,  or  fenced  in,  as  to 
justify  a  jury  in  finding  the  company  liable 
for  injuries  to  a  boy  trespasser  of  12  while 
playing  on  it.  Kanuis  C.  R.  Co.  v.  I'itzsiin- 
nwiis,  22  Kan.  686.— Aim'Rovkd  in  Rvansirh 
V.  Gulf.  C.  k  S.  F.  R.Co.,  6  Am.  k  Eng.  R. 
Cas.  1S2,  57  Tex.  126.  Disi inguishku  in 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Smith,  28 
Kan.  541  ;  Daniels  ta  New  York  &  N.  E.  R. 
Co.,  1 54  Mass.  349. 

If  the  company  ought  reasonably  to  have 
anticipated  that  because  of  the  leaving  of 
its  turntable  unguarded  and  exposed  an  in- 
jury to  a  child  of  immature  years  was  likely 


*  Liability  for  injuries  to  children  trespassing 
on  turntables,  see  note,  14  L.  R.  A.  7S1. 
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to  occur,  it  will  be  held  to  have  antiriputcd 
It,  and  was  guilty  of  iiegliKcnce  in  inaiiilain- 
ing  it  in  its  cxixiscd  coiidiiion  ;  and  the  fact 
that  a  child  injured  thereby  was  a  tres- 
passer, and  would  not  have  been  hurt  if  it 
had  not  intermeddled  with  tiie  machinery, 
docs  not  absolve  the  owner  fnmi  liability 
therefor.  J{,irr,tt  v.  Sout/nrii  /'iu\  C'l/.,  48 
/////.  >^  A';/j,'.  A'.  C'li.  532.91  CW.  296,  27  /\n: 
Ni-p.  666.— DisAl'PRoviNfi  Frost  v.  liastern 
R.  Co.,  64  N.    H.  220.    10  Am.   St.    Kep. 

396. 

ilO.  Proof  of  c-oiii|iuiiy*M  iii>KliKt'iii*o, 
gonerally. — Where  the  issue  is  negligence 
in  the  care  and  manner  of  guarding  a  turn- 
table, for  the  purp*)seof  preventing  children 
of  tender  years,  having  access  to  it,  being 
injured,  it  is  competent  to  prove  that  the 
fa.stcnings  to  it  were  similar  to  those  in 
general  use  on  such  turntables,  h'olsti  v. 
Minneapolis  &*  St.  L.  li.  Co.,  19  Am.  &* 
Etif^.  K.  Cits.  140.  32  Minn.  133.  19  .V.  \V. 
A'ffi.  655.— Foi.i.owiNi;  Kelly  v.  Southern 
Minn.  R.  Co..  6  Am.  &  Eng.  R.  Cas.  264,  28 
Minn.  98.— Api'I.ikI)  IN  Chicago,  M.  &  St. 
P.  R.  Co.  7>.  Carfwntcr.  56  Fed.  Rep.  451. 

In  an  action  by  the  parents  of  a  young 
child  for  injuries  sustained  by  it  from  a  turn- 
table situated  in  a  public  place,  unguarded 
and  imfastencd,  which  had  before  attracted 
children,  it  was  proper  to  show  by  the  testi- 
mony of  a  boy  that  eighteen  months  before 
the  accident  he  himself  had  been  injured  at 
the  same  place  by  the  same  turntable,  and 
that  he  had  sue<l  for  damages.  /•"/.  Worth 
&•  D.  C.  /»'.  Co.  v.  Mcules,  81   7'<.r.474. 

And  in  such  an  action  the  record  of  a 
suit  against  the  company  by  another  child 
who  had  been  injured  at  the  same  place  and 
under  similar  circumstances  is  competent 
as  evi<lencc  of  notice  to  the  company  of  the 
dangerous  condition  of  the  turntable.  /•"/. 
W or  til  «&-  D.  C.  R.  Co.  v.  Mcashs,  81  Ttx. 

474- 
:il. HliowiiiKciiHtoin  of  railroad 

coiii|>ilnies. — While,  in  the  case  of  its 
turntables  and  trucks  standing  on  its 
tracks,  by  playing  with  which  children  arc 
injured,  it  is  competent  for  a  company,  in 
order  to  show  that  it  exercised  due  care, 
to  prove  that  it  secured  the  turntables  and 
trucks  in  the  way  customary  with  all  rail- 
road companies,  such  proof  is  not  conclu- 
sive that  due  care  was  exercised.  O  Whxlley 
V.  .S7.  Paul,  M.  &*  M.  A'.  Co.,  45  ^i'"-  «S- 
Eii^.  A'.  Cas.  62,  4^  Mi»n.  289.  45  A'.  IF. 
Kep.  440.    Barrett  v.  Southern  Pac.  Co.,  48 


Am.  &*  r.Hj;,  A'.  Cas.  532,  91  Cat.  296,  27 
/W.  A'.p.  666. 

Whert!  a  company  is  charged  wi,li  negli- 
gence in  failing  to  keep  a  turntable  locked, 
wliereby  a  child  is  injurerl  while  playing  on 
it,  the  (|uesiion  of  negligence  must  be  de- 
termined by  the  factsof  the  case;  therefore 
the  custom  of  other  companies  in  not  lock- 
ing or  guarding  their  turntables  is  imma- 
terial. ChI/,  C,  if^  S,  /•'.  A'.  Co.  V.  livansiJi, 
61  Te.x.  3. 

So  the  custom  of  other  railroads,  as  to 
keeping  their  turntables  locked,  is  imma- 
terial upon  the  issue  whether  or  not  the 
defendant  railroad  was  guilty  of  negligence 
In  not  doing  so.  Koons  v.  St.  Louis  iS-  /.  M. 
K.  Co..  65  J/o.  592. 

Evidence  of  the  custom  of  railways  to 
keep  turntables  unfastened  at  all  times, 
whether  in  actual  use  or  not,  and  whether 
inclosed  or  in  an  open  public  place,  is  inad- 
missible ill  an  action  against  a  company  to 
recover  for  the  death  of  a  child  of  tender 
years,  injured  by  reason  of  the  Cfjmpany's 
unlocked  turntable.  Ihvaco  A'.  &*  N.  Co.  v. 
Hetlritl',  1   Wash.  446,  25  Pac.  Rep.  335. 

;I2.  Siiflli'iviify  of  protjf.— To  hold  a 
company  liable  for  the  consequences  of  its 
negligence  in  leaving  a  turntable  unfas- 
tened and  unguarded,  it  is  not  necessary  to 
show  that  the  company  was  the  owner  of 
the  turntable.  It  is  sutTicicnt  if  it  appears 
that  it  was  in  the  charge  or  under  the  con- 
trol of  the  company.  Nagel  v.  Missouri 
Pac.  R.  Co.,  10  Am.  &•  F.ng.  R.  Cas.  702.  75 
Mo.  653,  42  .-////.  Rep.  418. 

There  being  testimony  that  the  turntable 
was  dangerous,  was  located  in  an  exposed 
pl.ice,  easily  accessible,  unfenced,  unguard- 
ed, and  unlocked  ;  that  the  plaintiff  was 
at  an  age  when  he  coidd  not  understand 
that  the  turnt.able  was  dangerous  and  that 
he  had  no  ris;ht  to  intermeddle  with  it — 
there  was  some  pertinent  testimony  upon 
the  issue  of  negligence,  and  a  nonsuit  was 
properly  refused.  Urid^er  v.  Ashr,>ille  &* 
S.  R.  Co.,  25  So.  Car.  24.— DrsTiNiaisiiri) 
I.N  Daniels  v.  New  York  &  N.  E.  R.  Co., 
1 54  Mass.  349. 

t'ttt.  C/Oiii|miiy*.s  iiokHk:('ii<*(>  is  a 
question  of  fart.* — Where  there  is  a  con- 
flirt  in  the  testimt>ny  as  to  the  situ;ition  of 
a  turntable  in  reference  to  its  nearness  to  a 
populous  neighborhood  of  the  city,  it  should 
be  left  to  the  jury  to  determine  from  all  the 


*  See  also  ante,  12  ;  post,  48,  55,  OO. 
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circumstances  whether  the  company  was 
guiity  of  negligence  in  its  erection  and  in 
not  maintainiTig  it  in  a  properly  guarded 
condition.  Atchison  tS-  N.  R.  Co.  v.  BaiUy, 
II  Neb.  332,  9  .V.  \V.  Kt'p.  50.— Approvino 
Sioux  City  &  P.  R.  Co.  v.  Stout,  i;  Wall. 
(U.  S.)  657. 

In  an  action  by  a  small  boy  to  recover  for 
an  injury  received  while  playing  on  a  turn- 
table, the  question  of  the  company's  negli- 
gence is  fcr  the  jury,  where  it  appears  that 
the  table  v,vs  unfenced,  unlocked,  and  un- 
guarded- 'u  left  so  that  small  boys  could 
easily  tuj:;  i',  though  it  was  situate  in  a  s^all 
village  and  not  in  the  immediate  neighbor- 
hood of  any  !':iif.es,  and  three  fourths  of  a 
mile  from  n  •  :'s  home,  Sioux  City  6r* 
P.  R.  Co.  V,  .      ,'   17  Wall.  {U.  S.)  657. 

And  althouj^h  tie  facts  were  undisputed — 
hfld,  that  this  diu  not  make  the  question  of 
the  company's  negligence  one  of  law,  to  be 
determined  by  the  qourt,  but  it  was  a  ques- 
tion of  fai;t  for  the  jury.  Sioux  City  &*  P, 
A'.  Co.  V.  Stout,  17  Wall.  (U.  S.)  657.— FOL- 
LO\vil\0.  Quimby  I/.  Vermont  C.  R.  Co.,  23 
Vt.  387;  Mangam  v.  Brooklyn  R.  Co.,  38 
N.  Y.  455;  Detroit  &  M.  R.  Co.  t/.  Van 
Steinburg,  17  Mich.  99;  LanghofT  v.  Mil- 
waukee &  P.  du  C.  R.  Co.,  19  Wis.  497  ; 
Macon  &  W.  R.  Co.  v.  Davis,  13  Ga.  68; 
Renwick  v.  New  York  C.  R.  Co.,  36  N. 
Y.  132. — Followed  in  Omaha,  N.  &  B.  H. 
R.  Co.  V.  O'Donnell,  35  Am.  &  Eng.  R. 
Cas.  346,  22  Neb.  475.  Quoted  in  Illinois 
C.  R.  Co.  V.  Foley,  53  Fed.  Rep.  459, 10  U.  S. 
App.  537,  3  C.  C.  A.  589  ;  Ohio  &  M.  R.  Co. 
V.  Collarn,  5  Am.  &  Eng.  R.  Cas.  554.  73 
Ind.  261,  38  Am-  Rep.  134;  Solen  v.  Vir- 
ginia &  T.  R.  Co.,  13  Nev.  106.  Reviewed 
IN  Baltimore,  O.  &  C.  R.  Co.  v.  Walborn, 
127  Ind.  142;  Davis  v,  Utah  Southern  R. 
Co.,  3  Utah  218. 

A  company  erected  a  turntable  in  a  pop- 
ulous neighborhood  on  its  own  land,  which 
was  only  partially  inclosed,  and  was  used 
by  the  public  for  many  of  the  purposes  of  a 
highway.  It  was  a  place  where  children 
might  naturally  go  for  amusement;  the 
table  was  easily  handled,  and  children  came 
from  time  to  time  to  play  on  it.  Hi/ld,  in 
an  action  for  an  injury  to  a  child,  that  it  was 
proper  to  submit  to  the  jury  whether  the 
company  "  had  invited,  allured,  or  enticed 
the  plaintiff  upon  its  premises,  and  to  play 
with  the  turntable  ;  and  if  it  had,  whether 
such  turntable  was  left  in  such  a  condition 
as  to  charge  the  company  with  any  resulting 


injury."  (Putnam,  J.,  dissents.)  Walsh  v. 
Fitchbur;.;  R.  Co.,  51  A'.  V.  S.  R.  240,  67 
Hun  604,  22  A'.  V.  Supp.  441.— Reviewing 
Barry  v.  New  York  C.  &  H.  R.  R.  Co.,  92 
N.  Y.  289, 

In  an  action  for  injury  done  a  little  child 
by  the  company's  negligence  in  leaving  un- 
fastened a  turntable,  whereby  the  child 
playing  on  it  was  hurt,  there  was  evidence 
tending  to  show  that  the  table  was  well 
fastened,  that  it  could  not  have  been  un- 
fastened by  a  child  of  tender  age,  and  that 
it  was  unfastened  by  those  old  enough  to  be 
responsible  for  their  negligence.  Held,  it 
was  the  duty  of  the  court  to  give  an  instruc- 
tion fairly  submitting  to  the  jury  whether 
the  servants  of  the  corporation  had  so 
fastened  its  turntable  that  children  non 
sui  juris  could  not  have  unfastened  it  and 
used  it.  Evansich  v.  Gitlf,  C.  &*  5.  F.  R.  Co., 
61  Tex.  24.— Distinguished  i:.  Gulf,  C.  & 
S.  F.  R.  Co.  V.  McWhirter,  77  Tex.  356,  14 
S.  W.  Rep.  26. 

5.    Wit/i  Respect  to  Children  Trespassing 
on  Track  or  Grounds.* 

34.  Duty  and  liability  of  company, 
generally. — (i)  Generally. — Where  water 
is  thrown  from  an  engine  on  a  child  and 
scalds  her,  while  she  is  standing  fifteen  feet 
from  the  track,  and  within  plain  view  of 
those  in  charge  of  the  engine,  the  law  re- 
lating to  a  clear  track  and  trespassers  there- 
on does  not  apply.  Texas  d»=  P.  R.  Co,  v. 
Woodall,  2  Tex.  App.  {Civ.  Cas.)  413. 

A  company  is  not  liable  for  killing  a  boy 
of  nine  while  crossing  its  track,  where  there 
was  neither  a  public  crossing  nor  a  place 
where  persons  usually  crossed,  though 
within  the  limits  of  an  unincorporated  vil- 
lage, where  the  evidence  showed  that  a 
freight  train  had  just  passed  when  the  boy 
attempted  to  cross  without  seeing  an  engine 
and  tender  which  were  backing  in  the  same 
direction  thit  the  train  was  going,  but  not 
moving  faster  than  a  man  could  walk,  and 
where  those  in  charge  of  the  engine  did  not 
see  the  boy.  Givens  v.  Kentucky  C.  R.  Co., 
(Ky.)  15  5.  W.  Rep.  1057. 

A  company,  maintaining  what  is  known 

*  Children  trespassing  on  the  track.  Duty  and 
liability  of  company,  see  note,  31  Am.  &  Eng.  R. 
Cas.  -I I?. 

Li.nbility  for  injuries  to  children  trespassing 
on  track,  see  note,  38  Am.  Rep.  637. 

Injuries  to  childien  by  section  of  train,  see 
Flying  Switch,  4. 


CHILDREN,  INJURIES   TO,  35-37. 


749 


1' 


as  a  "  gravity  "  yard  or  «ide-track,  has  un- 
doubtedly performed  its  duty  as  to  a  tres- 
passing child  of  tender  years  strictly  non 
sui juris  when  it  securely  fastens,  by  means 
of  the  ordinary  appliance  or  brake,  such 
cars  as  it  may  have  c^casion  to  place  upon 
the  srade  of  its  track.  Haeslcy  v.  Winona 
iS-  St.  P.  /i.Co.,46  Minn.  233,  48  iV.  IV. 
Rep.  1023. 

(2)  Pennsylvania  rule. — If  plaintiff,  though 
an  infant,  was  unlawfully  on  the  track,  the 
company  is  not  liable.  Crawford  \.  Rail- 
road Cc,  5  P/iila.  (Pa.)  359. 

A  boy  ten  years  of  age,  who  was  lying  on 
his  back  on  a  track,  crosswise  the  track, 
with  his  feet  reaching  over  the  rails  and  his 
head  between  the  rails,  was  a  trespasser, 
and  no  recovery  can  be  had  for  his  death, 
although  he  could  not,  on  account  of  his 
youth,  be  held  accountable  for  his  own  neg- 
ligence. Mc Mullen  v.  Pennsylvania  R.  Co., 
41  y/w.  <3~»  Eng.  R.  Cas.  505,  132  Pa.  St.  107, 
19  Atl.  Rep.  27.  Compare  Hyde  v.  Union 
Pac.  R.  Co.,  7  Utah  356,  26  Pac.  Rep.  979. 

A  boy  ten  years  old,  bright,  intelligent, 
strong,  healthy,  and  of  exceptional  capacity, 
was  sent  by  his  parents  upon  an  errand 
along  a  street  in  a  populous  suburb  of  a 
city,  on  which  there  was  a  railroad  track. 
He  was  killed  by  a  passing  train,  moving  at 
a  very  rapid  rate,  without  whistlj  or  signal, 
while  walking  upon  the  ends  of  the  sleepers, 
from  a  matter  of  choice,  as  there  were 
ample  sidewalks.  Held,  that  the  boy  was  a 
trespasser,  and  his  parents  could  not  re- 
cover for  his  death.  Moore  v.  Pennsylvania 
R.  Co.,  4  Ant.  &^  Eng.  R.  Cas.  569,  99  Pa. 
St.  301,  44  Am.  Rep.  106,  11  IV.  yV.  C.  310. 

A  boy,  between  nine  and  ten  years  of 
age,  walking  along  a  railroad,  not  at  a  pub- 
lic croising  or  any  place  where  he  had  a 
right  to  be,  was  injured  by  being  struck  by 
an  unloaded  and  unattached  car  ir  medi- 
ately after  stepping  upon  the  track  ; '  jing  a 
mere  trespasser,  he  was  not  entitle,  to  re- 
cover damages  therefor.  Mitchell  v.  Phila- 
delphia, IV.  &*  P.  R.  Co..  132  Pa.  St.  226, 
19  Atl.  Rep.  28. 

35.  Liability  for  injuries  inflicted 
wilfully. — A  company  is  not  liable  for 
running  over  a  child  using  the  track  of  the 
corporation  as  a  playground,  if  the  act  is 
not  done  maliciously  or  with  gross  and 
cruel  recklessness.  Morrissey  v.  Eastern  R. 
Co.,  126  Mass.  377.— Followed  in  Dan- 
iels V.  New  York  &  N.  E.  R.  Co.,  154  Mass. 
349.     Quoted  in  Williams  v.  Kansas  City, 


S.  &  M.  R.  Co..  37  Am.  &  Eng.  R.  Cas.  329, 
96  Mo.  275,  9  S.  W.  Rep.  573, 

A  cliild  sever  years  old,  of  precocious 
judgment,  who  lies  down  to  sleep  on  a  rail- 
road track,  is  a  trespasser,  and,  in  running 
its  trains,  the  company  owes  to  it,  in  that 
situation,  no  duty  except  to  avoid  the  in- 
fliciion  of  injury  wilfully  or  wantonly. 
Louisville,  N.  O.  &=  7".  R.  Co.  v.  Williams, 
69  Miss.  631,  12  .Si;.  Rep.  957. 

In  such  case  the  engineer  of  a  running 
train  is  only  required  to  abstain  from  wilful 
or  wanton  negligence.  He  is  not  bound  to 
do  everything  possible  to  avoid  injury  until 
after  he  sees  the  child  in  peril.  Louisroille, 
N.  O.  &*  T.  R.  Co.  V.  Williams,  69  lUiss. 
631,  12  .S'^;.  Rep.  957. 

36.  Duty  to  anticipate  the  pres- 
ence of  children. — A  company  is  not 
liable  for  backing  cars  onto  a  ciiiid  while 
switching  them  in  its  yard,  where  there  is 
no  reason  to  apprehend  that  a  child  would 
go  unattended  upon  the  tracks.  Malone  v. 
Boston  &>  A.  R.  Co.,^!  Hun  {N.  V.)  532,  21 
N.  V.  S.  R.  656,  4  N.  V.  Supp.  590.— Fol- 
lowing Searles  v.  Manhattan  R.  Co.,  loi 
N.  Y.  661. 

The  youth  of  a  child  injured  while  play- 
ing on  a  turntable  mny  be  considered  upon 
the  question  of  contributory  negligence, 
but  it  adds  nothing  to  the  duty  of  the  rail- 
road company.  The  company  is  under  no 
greater  obligation  to  anticipate  the  pres- 
ence of  children  upon  its  track  than  of 
adults.  Lake  Shore  &^  M.  S.  R.  Co.  v.  Clark, 
41  ///.  App.  343. 

One  is  bound  to  exercise  reasonable  care 
to  anticipate  and  prevent  injury  to  a  child 
of  such  tender  years  as  to  have  little  or  no 
discretion,  although  the  child  be  a  tres- 
passer. Kentucky  C.  R.  Co.  v.  Gastineau,  83 
Ky.  1 19. 

If  a  boy  fourteen  years  old,  who  is  a  tres- 
passer, has  discretion  sufficient  to  recognize 
danger  and  guard  against  it,  the  company  is 
not  bound  to  anticipate  and  provide  against 
peril  to  him.  Kentucky  C.  R.  Co.  v.  Gasti- 
neau, 83  Ky.  1 1 9. 

37.  Duty  to  keep  lookout.*  —  A 
company  is  responsible  for  an  injury  to  a 
child  trespassing  on  its  track,  where  tlie 
injury  might  have  been  prevented  had  the 
employes  of  the  company  used  ordinary 
care  in  keeping  an  outlook.  Texas  &■•  P. 
R.  Co.  V.  O  'Donnell,  10  Am.  &•  Eng.  R.  Cas. 


*  See  also  ante,  3  ;   post,  62. 


roo 


CHILDREN,  INJURIES   TO,  38. 


712,  58  Tex.  27.— Distinguished  in  Will- 
iams V.  Texas  &  P.  R.  Co.,  15  Am.  &  Eng, 
R.  Cas.  403,  60  Tex.  205.  Reviewed  in 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Ryon,  34 
Am.  «S  Eng.  R.  Cas.  30,  70  Tex.  56. 

A  boy  seven  years  old,  without  the  fault 
of  his  parents,  wandered  to  a  station,  en- 
tered a  passenger  train,  and  was  carried  to 
a  distant  station,  where  the  conductor  put 
him  ofl,  leaving  him  in  charge  of  no  one, 
and  giving  no  instructions  concerning  him. 
The  child,  left  to  himself,  went  upon  the 
track  at  a  place  near  a  highway  crossing, 
where  he  could  be  seen  for  three  fourths  of 
a  mile  by  persons  in  charge  of  a  train  com- 
ing from  the  south.  A  f  \i\\i  train  moving 
northward,  in  the  dayti  "<;,  on  an  ascend- 
ing grade,  where  it  could  easily  have  been 
stopped  had  an  effort  been  made  to  do  so, 
ran  upon  and  killed  the  child.  Hilif,  that 
the  company  is  liable.  Indianapolis,  P.  <S- 
C.  R.  Co.  V.  Pitzer,  25  Am.  &^  Eng.  R.  Cas. 
313,  109  Ind.  179,  58  Am.  Rep.  387,  6  A^.  E. 
Rep.  310,  loTV^.  £".AV/.7o.— Distinguishing 
McClelland  v.  Louisville,  N.  A.  &  C.  R.  Co.. 
94  Ind.  276;  Scheffler  7/.  Minneapolis  &  St. 
L.  R.  Co.,  32  Minn.  518.  Limiting  Lou- 
isville, C.  &  L.  R.  Co.  V.  Sullivan,  81  Ky. 
624,  50  Am.  Rep.  186.  Quoting  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Weber,  33  Kan. 
543,  52  Am.  Rep.  543;  Railway  Co.  v.  Val- 
leley,  32  Ohio  St.  345,  30  Am.  Rep.  601. 

Tlie  plaintiff,  an  infant  of  tender  years, 
was  run  over  and  injured  by  a  gravel  train 
of  the  defendant,  midway  between  Grand 
avenue  and  Theresa  street,  in  the  city  of 
St.  Louis.  The  evidence  was  conflicting  as 
to  the  length  of  time  she  was  on  the  track 
before  the  injury,  but  the  track  was  level,  the 
view  between  the  streets  was  unobstructed, 
the  road  was  unfenced,  and  there  were 
dwellings  on  either  side;  there  was  a  path- 
way leadirg  across  the  track,  and  the  train 
was  approaching  a  crossing,  and,  according 
to  th^  testimony  of  some,  a  woman  who 
saw  the  child  ran  and  signaled  to  the  train- 
men in  time  for  them  to  stop  the  train. 
Held.,  that  if  the  servants  of  the  defendant 
saw,  or,  by  the  exercise  of  ordinary  care, 
under  the  circumstances  stated,  could  have 
seen,  the  plaintiff  in  time  to  have  avoided 
injuring  her,  and  failed  to  do  so,  the  de- 
fendant is  liable;  and  whether  the  servants 
of  the  defendant  were,  about  the  time  of 
the  injury,  using  such  care  was  a  question 
of  fact  for  the  jury.  Frick  v.  St.  Louis,  K. 
C.  <^  N.  R.  Co.,  8  Am.  &*  Eng.  R.  Cas.  280, 


7S  Mo.  595.— Distinguished  in  Rinc  v. 
Chicago  &  A.  R. Co.,  88  Mo.  392.  yuoTED 
in  Donahoe  v.  Wabash,  St.  L.  &  P.  R.  Co., 
83  Mo.  543.  Reviewed  in  Williams  v. 
Kansas  City,  S.  &  M.  R.  Co.,  37  Am.  & 
Eng.  R.  Cas.  329,  96  Mo.  275,  9  S.  W.  Rep. 

573- 

38.  I>iity  atler  discovering- clilhl  in 
daiii>:oi'. — (i)  Company  liable. — Where  ihe 
persons  in  charge  of  a  train  discover  a  child 
on  the  track,  liable  to  be  run  over,  it  is  their 
duty  to  use  all  the  means  in  their  power  to 
prevent  injury  to  the  child,  and  a  failure  so 
to  do  is  negligence  for  which  the  company 
will  be  liable.  Payne  v.  Huiiteston  &*  S.  R. 
Co.,  70  Iowa  584,  31  N.  W.  Rep.  886. 

Where  the  engineer  of  a  train,  running 
through  the  country,  observes  children  on 
or  near  the  track,  it  becomes  his  duty  to 
use  the  same  care  and  precaution  as  when 
running  through  a  city.  In  such  case  he 
cannot  act  upon  the  presumption  that  the 
track  is  clear  without  being  responsible  for 
the  consequences.  Donahoe  \.  Wabash,  St. 
L.  &>  P.  R.  Co.,  83  Mo.  543.— Quoting  Frick 
V.  St.  Louis,  K.  C.  &  N.  R.  Co.,  75  Mo.  610. 
Reviewing  Harlan  v.  St.  Louis,  K.  C.  &  N. 
R.  Co.,  64  Mo.  480. 

Where  a  boy  of  nine  is  seen  on  a  track, 
the  liability  of  the  company  will  be  meas- 
ured by  the  conduct  of  its  employes  after 
they  become  aware  of  the  boy's  presence  on 
the  track.  If  the  engineer  recklessly  or 
wantonly  runs  on  him  after  his  presence  is 
discovered,  without  doing  what  he  reason- 
ably could  to  stop  the  train  and  avoid  an 
injury,  the  company  is  liable.  Kansas 
Pac.  R.  Co.  V.  Whipple,  yj  Am.  &-  Eng.  R. 
Cas.  320,  39  Kan.  531,  18  Pac.  Rep.  730. — 
Quoting  Missouri,  K.  &  T.  R.  Co.  v. 
Weaver,  16  Kan.  456;  Kansas  Pac.  R.  Co.?'. 
Kessler,  18  Kan.  523.  Reviewing  Rouw- 
meester  v.  Grand  Rapids  &  I.  R.  Co.,  67 
Mich.  87,  34  N.  W.  Rep.  414. 

A  company  is  liable  where  its  engineer, 
who  has  received  warning  wiiich  gave 
notice  of  danger  ahead  and  demanded  the 
checking  or  slopping  of  the  train,  disre- 
gards such  warnings  and  runs  over  and 
kills  a  child  on  the  track,  when  by  regard- 
ing the  warnings  he  could  have  checked  the 
train  and  averted  the  accident.  And  tiiis  is 
the  case  although  the  parents  of  the  child 
were  negligent  in  permitting  it  to  be  on  the 
track.  Donahoe  v.  Wabash,  St.  L.  &'  P. 
R.  Co.,  83  Mo.  543. 

G.,  a  boy  between  10  and  11  years  of  age, 
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while  walking  on  a  track  at  a  point  where 
there  was  no  thoroughfare,  by  accident 
stepped  between  the  guard  and  main  rail  at 
a  switch,  and  was  unable  to  extricate  his 
foot,  and  a  switch-engine  being  turned  on 
to  that  line,  ran  over  and  crushed  his  foot. 
Held,  that  if  the  employes  of  the  company, 
after  becoming  aware  of  the  perilous  con- 
dition of  the  plaintiff,  by  the  exercise  of  a 
reasonable  degree  of  care  could  have  pre- 
vented the  injury,  the  company  was  liable. 
Burtiett  v.  Burlington  &■>  M.  R.  R.  Co.,  19 
Am.  &*  Eng.  R.  Cas.  25,  16  Neb.  332,  20  N. 
IV.  Rep.  280. 

(2)  Company  not  liable. — The  company 
owes  a  child  trespassing  under  a  standing 
car  no  duty  until  after  it  becomes  aware  of 
its  peril.  Rushenberg  v.  St.  Louis,  I.  M.  &* 
S.  R.  Co.,  54  Am.  &^  Eng.  R.  Cas.  118,  109 
Afo.  112,  19  5.   W.  Rep.  216. 

Although  an  engineer  sees  the  object  on 
the  track  a  sufficient  distance  ahead  to  stop 
the  train,  yet  he  is  not  bound  to  do  so  if  he 
believes  it  to  be  a  bundle  or  a  dog,  and  only 
disc-~  .ers  that  it  is  a  child  on  a  nearer  ap- 
proach. If  he  then  promptly  reverses  the 
engine,  puts  on  brakes,  and  does  everything 
possible  to  avoid  injury,  and  the  child  is 
nevertheless  hurt,  the  company  is  not  liable. 
Louisville,  N.  O.  &'  T.  R.  Co.  v.  Williams, 
69  Miss.  631,  12  So.  Rep.  957. 

A  child  was  seen  on  the  track  some  450 
feet  in  front  of  a  moving  train,  and  after  it 
was  seen  every  effort  was  made  to  stop  the 
train  before  reachin-  it,  but  without  effect. 
The  train  was  provided  with  common  hand- 
brakes, and  it  appeared  that  other  brakes 
were  being  introduced  and  were  in  use  on 
some  roads  that  would  stop  a  train  in  a 
shorter  distance.  Held,  not  sufficient  proof 
of  negligence  to  justify  a  submission  of  the 
case  to  the  jury.  Case  of  Atlantic,  M.  &* 
O.  R.  Co.,  4  Hughes  (U.  S.)  157.— QUOTING 
Trow  V.  Vermont  C.  R.  Co..  24  Vt.  487; 
Herring  v.  Wilmington  &  R.  R.  Co.,  10 
Ired.  (N.  Car.)  402 ;  Baltimore  &  P.  R.  Co. 
7'.  Jones,  95  U.  S.  443.  Reviewing  and 
Quoting  Richmond  &  D.  R.  Co.  v.  An- 
derson, 31  Gratt.  (Va.)  812,— Reviewed  in 
Miles  V.  Atlantic,  M.  &  O.  R.  Co..  4  Hughes 
(U.  S.)  172. 

3f>.  Right  to  assume  that  child  will 
leave  the  track.* — The  engineer  is  not 
bound  to  stop  his  train  the  moment  he 
sees    some    living    object   on    the    track. 

*  See  also  post,  04. 


He  has  the  right,  when  running  in  the 
daytime,  so  that  his  train  is  perfectly 
visible  and  its  approach  must  be  heard 
and  known,  at  least  in  the  first  instance, 
to  assume  that  the  object  will  leave  the 
track  in  time  to  escape  injury,  and  with- 
out the  imputation  of  negligence  may  run 
on  until  he  discovers  that  it  is  heedless  of 
the  danger.  He  is  not  bound  to  expect 
helpless  infants  on  the  track,  without  suffi- 
cient knowledge  or  ability  to  escape  when 
warned  of  danger.  C/irystal  v.  Troy  &•  B. 
R.  Co.,i\  Am.  &*  Eng.  R.  Cas.  411,  105  yV. 
V.  164,  II  A^.  E.  Rep.  380,  6  N.  Y.  S.  R. 
833,  7  Cent.  Rep.  245 ;  rruersing  38  Hun 
641,  tnem. 

The  court  charged  that  the  engineer 
might  prudently  assume  that  persons  on  the 
track  will  step  off  as  the  train  approaches, 
except  when  they  are  "  persons  apparently 
incapable  of  taking  care  of  themselves,  such 
as  young  children  and  persons  lying  helpless 
on  ''le  tracK."  Held,  that  the  instruction 
wj  :ot  objectionable,  as  the  plaintiff  was 
5«/\,  «r«,  and  capable  of  avoiding  danger, 
although  she  was  a  child  towards  whom 
more  watchful  care  was  due,  and  in  a  help- 
less position,  of  which  her  conduct  gave 
warning.  Spooncr  v.  Delaiuare,  L.  &^  IV. 
R.  Co.,  39  Am.  (S«>  Eng.  R.  Cas.  599,  115  A'^ 
v.  22,  21  N.  E.  Rep.  696,  23  A'.  V.  S.  R. 
554 ;  affirming  41  Hun  643,  i  A'.  Y.  S.  R.  558. 
—Approved  in  Retan  v.  Lake  Shore  & 
M.  S.  R.  Co.,  94  Mich.  146.  Reviewed  in 
Cornell  v.  Skaneateles  R.  Co.,  40  N.  Y.  S. 
R.  I. 

40.  Duty  to  children  who  are  blind 
or  deaf. — When  a  child  or  person  deprived 
of  sight  or  hearing,  which  is  known  to  those 
operating  a  train,  is  by  them  seen  on  the 
track,  or  known  to  be  there,  or  about  going 
on  the  same,  then  a  greater  d  ^ee  of  pru- 
dence is  required  than  if  it  was  a  person  of 
full  age  and  possessed  of  all  his  faculties. 
Houston  &>  T.  C.  R.  Co.  v.  Boozer,  2  Tex. 
Unrep.  Cas.  452. 

41.  Injuries  while  trespassing  in 
company's  y.trds.— In  moving  an  engine 
to  and  fro  in  its  yard  a  company  is  not 
obliged  to  specially  look  out  for  trespassers 
on  the  track,  and  it  is  not  negligence  to  fail 
to  give  a  warning  signal  at  every  movement 
of  an  engine,  or  to  fail  to  have  an  employe 
placed  upon  every  backing  engine  to  warn 
or  look  out  for  trespassers ;  and  the  fact 
that  the  trespasser  is  an  infant  does  not 
affect    the    legal    rights    of  the  company. 
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McDcrmoit  v.  Kentucky  C.  R.  Co.,  (A>.)  54 
//;«.  &•  Eii^.  A'.  Cis.  121,  20  .v.  /r.  /vV/>. 
3S0. — Applying  Shelby  v.  Cincinnati,  N. 
O.  &  T.  P.  R.  Co..  85  Ky.  224 ;  Conley  v. 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.,  41  Am. 
&  Eng.  R.  Cas.  537.  89  Ky.  402. 

Only  express  consent  would  serve  to 
license  a  thoroughfare  under  stationary 
cars.  Mere  knowledge  by  a  company  or 
its  servants  Ihainumerous  persons,  includ- 
ing children,  without  any  public  or  private 
right  of  way,  passed  daily  and  hourly 
throiigh  its  yard,  situate  in  or  near  a  popu- 
lous part  of  the  city,  and  crawled  under 
stationary  cars  occupying  its  tracks,  will 
not  render  it  liable  for  an  injury  occurring 
to  a  child  by  a  sudden  and  involuntary 
movement  of  a  long  line  of  such  cars  re- 
sulting from  the  negligence  of  the  com- 
pany's servants  in  handling  other  cars  sev- 
eral hundred  yards  distant  from  the  scene 
of  the  accident,  such  other  cars  rolling 
against  the  standing  cars  and  setting  them 
in  motion  whilst  the  child  was  passing  under 
one  of  them.  Centra/  A'.  6^  B.  Co.  v. 
J\ylec,  87  Ga.  491,  13  .S'.  E.  Kcp.  5S4. 

A  boy  who  goes  upon  the  roof  of  a  shed 
of  a  railroad  corporation  to  recover  a  ball 
batted  thereon  from  a  public  street,  and  is 
killed  by  coming  in  contact  with  two  naked 
copper  wires  attached  to  the  shed  a.id  used 
in  the  ordinary  lawful  business  of  the  cor- 
poration for  conducting  electricity,  and  not 
designed  as  a  trap,  is  at  most  a  mere  licensee, 
and  his  administrator  cannot  recover  from 
the  corporation  under  Mass.  Pub.  St,  ch. 
1 12,  §  212.  Sullivan  v.  Boston  &^  A.R.  Co., 
156  Mass.  378,  31  N.E.  Kep.  128. 

II.  NEOLIOENCE  OF  STREET-RAILWAY 
COMPANIES.* 

I.  Injuries  on  Cars ;  Getting  on  or  off  Cars. 

a.  While  Riding  as  Passengers. 

42.  "When  child  Is  deemed  to  he  a 
passenger. — A  child  nine  years  of  age 
carried  several  blocks  on  a  street-car,  the 
driver  being  also  conductor,  knowing  the 
child  to  be  on  board,  is  a  passenger  whether 
he  intended  to  pay  fare  or  not,  so  as  to  ren- 
der the  company  liable  for  the  negligence 
of  the  driver.  Metropolitan  St.  B.  Co.  v. 
Moore,  41  Am.  &*  Eng.  R.  Cas.  240,  83  Ga. 
453,  10  S.  E.  Rep.  730. 

*  Liability  of  street  railways  for  torts  of  drivers 
resulting  in  injury  to  children,  see  note,  59  Am. 
Rep.  601. 


43.  Cf.re  demanded  of  company. — 

In  the  case  of  a  p;issenger  obviously  in- 
competent, from  e.xireme  youth  ot  other 
cause,  to  exercise  proper  judgment  or  dis- 
cretion for  his  own  safety,  it  is  the  con- 
ductor's duty  to  exercise  the  highest  degree 
of  vigilance  for  the  passenger's  safety  con- 
sistent with  the  discharge  of  his  ordinary 
duties.  Sandford  v.  Hcstonville,  M.  &*  F. 
Pass.  R.  Co.,  136  Pa.  St.  84,  zo  Atl.  Rep.  799. 

A  small  boy  became  a  free  passenger  on 
defendant's  street-cars  by  consent  of  the 
driver  in  charge.  Held,  that  defendant  be- 
came bound  to  exercise  toward  him  the 
same  care  as  toward  other  passengers.  Buck 
v.  People's  St.  R.,  E.  L.  &•  P.  Co.,  52  Ant. 
&•  Eng.  .'.  Cas.  512,  108  Afo.  179,  18  S.  W. 
Rep.  V     . 

The  omission  of  the  driver  to  demand  or 
collect  fare  could  not  affect  the  boy's  status 
as  a  passenger,  or  his  right  to  the  exercise 
of  the  highest  possible  degree  of  care  and 
vigilance  in  the  conduct  and  management 
of  the  car;  and  defendant  would  be  liable 
for  the  slightest  negligence.  Buck  v.  Peo- 
ple's St.  R.,  E.  L.  (S-  P.  Co.,  46  Mo.  App. 
555.— Applying  Muehlhausen  v.  St.  Louis 
R.  Co.,  91  Mo.  332  ;  Sherman  v.  Hannibal 
&  St.  J.  R.  Co.,  72  Mo.  63  ;  Wagner  v.  Mis- 
souri Pac.  R.  Co.,  97  Mo.  512  ;  St.  Joseph  & 
W.  R.  Co.  V.  Wheeler.  35  Kan.  185;  Ohio  & 
M.  R.  Co.  V.  Muhling,  30  111.  9. 

If  the  plaintilT  consented  to  his  son  ac- 
cepting the  invitation  of  the  defendant's 
driver  to  ride  upon  the  car,  the  former  had 
the  right  to  presume  that  the  driver  would 
assign  his  son  to  some  safe  place  in  the  car, 
instead  of  needlessly  exposing  him  to  the 
risk  and  peril  of  riding  on  and  getting  off 
the  front  platform.  Buck  v.  People's  St.  R., 
E.  L.&'P.  Co.,  46  Mo.  App.  555.-guoT- 
ING  East  Saginaw  City  R.  Co.  v.  Bohn,  27 
Mich.  503. 

44.  Duty  to  provide  safe  cars. — It  is 
the  duty  of  a  street-railway  company  to 
provide  cars  which  insure  security  to  pas- 
sengers, and  not  suffer  them  to  occupy  un- 
safe places  upon  them.  If  this  duty  is 
neglected  and  a  passenger  is  injured,  he 
cannot  recover  damages  of  the  company  if 
his  own  neglect  of  the  duty  of  self-preser- 
vation contributed  to  the  injury;  but  duty 
can  only  be  predicated  of  one  who  has 
capacity  to  understand  and  ability  to  per- 
form it ;  and  therefore  a  child  not  of  an  age 
or  discretion  to  understand  the  danger  in 
riding  upon  the  front  platform  of  a  street- 
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car  cannot  be  charged  with  negHgence  in 
s>  doing.  £as/  Saginaiv  City  A'.  Co.  v. 
Bo/tn,  27  Mt'c/i.  503,  10  Am.  Ry.  Rep.  309. — 
Quoted  in  Buck  v.  People's  St.  R.,  E.  L. 
&  P.  Co.,  46  Mo.  App.  555. 

An  instruction  to  the  effect  that,  under 
the  pleadings  and  evidence,  the  plaintiff 
could  not  recover,  was  properly  refused, 
when  it  appears  from  the  evidence  that  the 
boy  stated  tliat  he  "  fell  off  the  front  plat- 
form "  of  defendant's  car,  and  it  further  ap- 
pears that  evidence  tended  to  sliow  that 
there  was  no  gate  to  keep  him  from  falling 
off,  as  required  by  law,  and  that  the  car  was 
going  round  a  curve  at  a  rate  of  about  five 
miles  an  hour.  Muehlhausen  v.  St.  Louis 
R.  Co.,  28  Am.  &r*  Eng.  R.  Cas.  159,  91  Mo. 
332,  2  S.  W.Rep.  315.— Reviewed  in  Hen- 
son  V.  St.  Louis,  I.  M.  &  S.  R.  Co.,  34  Mo. 
App.  636. 

45.  Injuries  received  while  gcttin{i^ 
oil  cars.* — In  an  action  to  recover  dam- 
ages sustained  by  plaintiff  by  reason  of  an 
iiiju;}  to  his  son,  a  child  about  five  years 
old,  -vhile  attempting  to  get  on  one  of  de- 
fendant s  cars,  the  following  facts  appeared  : 
Said  infant  was  in  charge  of  K.,a  female  of 
mature  years.  The  car  was  an  open  sum- 
mer-car, having  steps  on  the  side.  K.  tes- 
tified that  the  car  stopped,  and  after  she  had 
stepped  into  it  with  the  boy,  holding  him 
by  the  hand,  before  she  could  sit  down  the 
conductor  gave  the  signal  to  go  ahead  and 
the  car  started  with  a  jerk,  throwing  her  on 
a  seat  and  the  boy  into  the  street,  causing 
the  injury  complained  of.  Held,  that  the 
evidence  was  sufficient  to  warrant  the  sub- 
mission of  the  question  of  defendant's  neg- 
ligence to  the  jury;  that  it  was  the  duty  of 
the  conductor  *o  see  that  a  passenger  law- 
fully entering  the  car  war.  in  a  place  of 
safety  before  giving  the  driver  a  signal  to 
proceed.  Akersloot  v.  Second  Ave.  R.  Co., 
52  Am.  &*  Eng.  R.  Cas.  553,  131  N.  Y.  599, 
30  A^.  E.  Rep.  195,  43  N.  Y.  S.  R.  290, 
affirming  56  Hun  640,  30  A^.  Y.  S.  R.  146,  8 
iV.  Y.  Supp.  926.— Followed  in  Pfeffer  v. 
Buffalo  R.  Co.,  4  Misc.  (N.  Y.)  465. 

Plaintiff,  a  boy  of  thirteen  years,  hailed  a 
street-car  and  started  toward  the  front  plat- 
form, which  was  full  of  passengers.  Some 
one  (he  thought  the  driver)  told  him  to  get 
on  at  the  rear.  As  he  stepped  upon  the 
step  some  person  told  him  in  an  authorita- 
tive tone  to  go  to  the  front  and  get  on.     He 

*  See  also  ante,  15  ;  post,  84,  86,  llO. 
a  D.  R.  D.— 48. 


started  again  for  the  front  and  ran  along 
the  side  of  the  car,  the  horses  trotting 
slowly  at  the  time,  when  he  slipped  and  fell 
upon  snow  that  had  been  shoveled  from  the 
track  so  as  to  form  a  descent  to  the  rails, 
and  liis  leg  was  crushed  under  the  car- 
wheel.  There  was  no  conductor  on  the  car. 
Held,  that  the  defendant  was  guilty  of  neg- 
ligence; that  there  was  no  negligence  im- 
putable to  plaintiff,  the  cause  of  his  falling 
being  the  dangerous  embankment  of  snow 
created  by  defendant  without  his  knowl- 
edge. Mowrey  v.  Central  City  R.  Co., 
66  Barb.  (iV.  Y.)  43;  affirmed  in  51  A'.  Y. 
666,  mem. — Reviewing  Drew  v.  Sixth  Ave. 
R.  Co.,  26  N.  Y.  49 ;  Mangam  v.  Brooklyn 
City  R.  Co.,  36  Barb.  230;  Mclntyre  %>.  New 
York  C.  R.  Co.,  43  Barb.  532  ;  Buel  v.  New 
York  C.  R.  Co.,  31  N.  Y.  314. 

It  was  unlawful  for  defendant  to  create 
such  embankment  in  the  street,  and,  in 
order  to  charge  negligence  upon  plaintiff, 
defendant  must  show  that  he  knew  of  it 
and  failed  to  use  proper  care.  Mowrey  v. 
Central  City  R.  Co.,  66  Barb.  (N.  K.)43; 
affirmed  in  5 1  N.   Y.  666,  mem. 

Where  a  child  between  seven  and  eight 
years  of  age  attempted  to  get  upon  the 
front  platform  of  a  street-car  when  the  car 
has  stopped  to  let  off  a  passenger,  but  neg- 
lects to  signal  to  the  driver  or  conductor,  or 
in  any  way  announc  his  intention  to  be- 
come a  passenger,  and  he  is  injured  by  the 
starting  of  the  car  in  its  ordinary  course, 
there  can  be  no  recovery  of  damages  from 
the  railway  company  where  the  evidence 
fails  to  show  that  the  driver  or  conductor 
saw  him.  Pitcher  v.  People's  St.  R.  Co.,  1 54 
Pa.  St.  560,  26  Atl.  Rep.  559. — F"OLLOWiNG 
Stager  v.  Ridge  Ave.  Pass.  R.  Co.,  119  Pa. 
St.  70. 

46.  Injuries  received  while  gfcttiiig 
oft"  cars.* — The  act  of  the  general  assem- 
bly of  March  3,  1869  (Acts,  p.  207,  §  9), 
relating  to  street-railroad  companies  in 
the  city  of  St.  Louis,  which  provides  that 
"  No  passenger  shall  be  permitted  to  go  on 
or  off  any  car  by  the  front  platform  while 
the  car  "c-  in  motion,  and  each  car  shall  be 
furnish;;d  with  such  adjustable  gate  or  guard 
as  shall  effectually  prevent  it,"  was  passed 
to  secure  safety  to  life  and  limb,  and  snould 
not  be  narrowly  construed.  In  view  ol 
this  fact,  and  the  further  one  that  children 
of    an  p.g?  too  young  to  comprehend  the 

*  See  also  ante,  16  ;  post,  85,  87,  110. 
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danger  of  getting  off  the  front  end  of  the 
car  in  motion  arc  liable  to  become  passen- 
gers, as  well  as  adults,  it  was  doubtless 
within  the  purpose  of  the  act  to  provide 
against  danger  to  said  former  class,  by  not 
only  requiring  the  companies  to  furnish  an 
adjustable  gate  for  the  front  end  of  the  car, 
but  such  a  one  as  would  effectually  pre- 
vent tlu'm  from  getting  off  at  that  end. 
MiiihlluiHsen  v.  St.  Louis  R.  Co.,  28  Am.  &* 
Eiig.  R.  Cits.  157,  91  A/o.  332,  2  S.  IV.  Rep. 
315. — yuoTKU  IN  Seymour  v.  Citizens'  K. 
Co.,  114  Mo.  266. 

In  an  action  against  a  street-railway  com- 
pany for  personal  injuries  to  a  boy  eight 
years  old,  the  case  is  properly  submitted  to 
a  jury  where  there  is  evidence  that  the  boy 
was  upon  the  front  platform  of  a  car,  and 
while  there  a  dispute  arose  between  him  and 
the  conductor  about  a  transfer  ticket;  that 
the  conductor  approached  the  boy  in  such 
a  manner  as  to  frighten  him,  and  that  he 
jumped  off  the  car  by  reason  thereof  and 
was  injured.  Sandford  v.  HestonviUe,  M.  6^ 
F.  Pass.  R.  Co.,  153  Pa.  St.  300,  25  Atl.  Rep. 

833- 

Plaintiff,  about  ten  years  of  age,  entered 
a  street  car  with  a  brother  and  sister,  both 
younger,  who  got  seats  at  the  rear  end  of 
the  car,  and  he  stood,  but  afterwards  got 
a  seat  at  the  other  end.  The  younger 
children  got  off  without  his  knowledge, 
and  after  the  car  started  he,  seeing  they 
were  out,  tried  to  get  off  by  the  rear  plat- 
form, but  could  not  on  account  of  the 
crowd  of  passengers ;  lie  went  to  tlie  front 
platform  and  asked  the  driver  to  stop;  he 
slacked  up  but  did  not  stop;  plaintiff 
jumped  off  and  was  injured.  Held,  that 
the  question  of  negligence  both  in  the  de- 
fendant's servants  and  plaintiff  was  for 
the  jury.  Philadelphia  City  Pass,  R.  Co. 
V.  Hassard,  75  Pa.  St.  367. 

The  fact  that  the  front  platform  was  not 
inclosed  with  a  fender  was  a  fact,  with 
others,  to  be  considered  as  to  whether  there 
was  negligence  in  leaving  the  front  door 
open  when  the  car  was  filled  with  passen- 
gers. Philadelphia  City  Pass.  R.  Co.  v. 
Hassard,  75  Pa.  St.  367. 

Plaintiff,  a  child  of  five  years,  with  an- 
other of  eleven,  got  on  the  front  platform 
of  a  street-railway  car;  the  driver  allowed 
them  to  continue  there,  and  in  attempting, 
against  the  remonstrance  of  the  diiver,  to 
get  off  whilst  the  car  was  in  motion  plaintiff 
was  hurt.     Held,  that  it  was  negligence  in 


the  driver  to  allow  children  so  young  to 
ride  on  tho  platform,  and  the  company  were 
liable.  Pittsburg,  A.  &■•  M.  J'a^s.  R.  Co.  v. 
Caldwell,  74  J'a.  St.  421,  6  yliii.  Ry.  Rep.  100. 
— Al'I'ROVKl)  IN  Keffez/.  ^^ilwaukee  &  St. 
P.  H.  Co.,  21  Minn.  207.  Dlstinguishld 
IN  Lott  V.  New  Orleans,  C.  <!!:  L.  K.  Co.,  ^7 
La.  Ann.  337;  Wrasse  v.  Citizens'  Traction 
Co.,  146  Pa.  St.  417.  Followed  in  Biddle 
V.  Hestonviile,  M.  &  F.  Pass.  K.  Co.,  26 
Am.  &  Eng.  R.  Cas.  208,  112  Pa.  St.  551. 

B.,  a  boy  ten  years  old,  was  riding  Iree  on 
the  front  platform  of  a  horse-railroad  car, 
with  the  knowledge  of  the  conductor  and 
driver,  the  latter  having  requested  him  to 
hand  in  a  package  at  a  place  they  were  to 
pass.  Before  quite  reaching  the  place  B. 
jumped  off  the  platform,  fell  under  the  car, 
and  was  badly  hurt.  A  printed  notice  was 
posted  conspicuously  in  the  car,  forbidding 
passengers  to  stand  upon,  or  get  on  or 
off  at,  the  front  platform,  or  to  get  on  or 
off  the  car  when  in  motion,  and  declaring 
that  the  company  would  not  be  responsible 
for  any  accident  hajjpening  thereby.  On 
appeal  from  a  judgment  against  the  com- 
pany for  the  injury — held :  (i)  that  the  con- 
clusion of  the  court  upon  tlie  question  of 
negligence  was  one  of  fact,  which  could 
not  be  reviewed  by  the  appellate  court ;  (2) 
that  it  was  within  tlie  scope  of  the  authority 
of  the  conductor  and  driver  to  receive  and 
let  off  B.  as  a  passenger,  and  tliat  it  did  not 
alter  the  case  that  the  conductor  did  not 
require  him  to  pay  fare ;  (3)  that  even  if  the 
driver  was  not  authorized  to  deliver  tlie 
package,  nor  to  employ  B.  to  do  it,  yet  evi- 
dence that  he  requested  him  to  carry  it  in 
was  admissible,  on  the  question  of  ne.i;li- 
gence,  to  show  that  he  knew  that  B.  was  on 
the  car  and  was  intending  to  get  off  at  the 
place  in  question ;  (4)  that  the  allegation 
that  "the  defendants  so  negligently  man- 
aged the  car  as  to  run  it  upon  and  over  the 
plaintiff,"  was  sufficient  to  admit  proof  that 
the  negligence  consisted  in  not  stopping  the 
car  at  the  proper  time;  (5)  tliat  even  if  !>. 
was  to  be  regarded  as  a  trespasser  in  the 
car,  that  fact  would  not  necessarily  defeat 
his  right  of  action;  (6)  that  a  special  duty 
devolved  upon  the  conductor  and  driver,  in 
view  of  the  fact  that  B.  was  so  young,  to 
see  that  the  rule  forbidding  him  to  stand 
on  the  front  platform,  or  get  off  from  it, 
was  observed  by  him.  Brennan  v.  Fair 
Haven  6-»  W.  R.  Co.,  45  Conn.  284,  17  Atn. 
Ry.  Rep.  263,  29  Am.  Rep.  679. 
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47.  Effect  of  the  iioglii^ence  or 
-wrongful  net  of  n  fellow-piiHsent^cr. 

— Where  a  street-car  conductor  compels  a 
child,  against  objections,  to  stand  on  a 
crowded  car  platform,  the  company  is  not 
relieved  from  liability  where  he  is  thrown 
ofi  and  injured  by  the  hasty  or  careless  act 
of  another  passenger  in  leaving  the  car. 
Sheridan  v.  lirooklyn  &>  N.  A\  Co.,  36  N.  V. 
39,  34  J/o7a.  Pr.  217. — Applied  in  Busch  ?'. 
Buffalo  Creek  R.  Co.,  29  Hun  (N.  Y.)  112  ; 
Ward  V.  Central  Park.  N.  &  E.  R.  R.  Co.,  11 
Abb.  Pr.  N.  S.  (N.  Y.)  411.  Foi.i.owkd  in 
Webster  v.  Hudson  River  R.  Co.,  38  N.  Y. 
260.  Quoted  in  Costello  v.  Syracuse,  B. 
&  N.  Y.  R.  Co.,  6s  Barb.  (N.  Y.)  92.  Re- 
viewed IN  Ward  V.  Central  Park,  N.  &  E. 
R.  R.  Co.,  I  J.  &  S.  (N.  Y.)  392;  Macer  v. 
Third  Ave.  R.  Co..  15  J.  &  S.  (N.  Y.)  461. 

It  was  negligence  for  the  driver  needlessly 
to  withdraw  from  the  front  platform,  leav- 
ing the  plaintiff  and  another  boy  thereon, 
and  it  was  negligence  not  to  be  there  ready 
to  stop  the  team  when  the  plaintiff  fell  or 
was  thrown  by  the  other  boy  off  the  plat- 
form upon  the  track  in  front  of  the  car,  the 
two  boys  engaging  in  a  scrainble  to  drive 
the  horse,  the  reins  having  been  left  within 
their  reach.  Metropolitan  St.  R.  Co.  v. 
Moore,  41  Am.  (Sr^  Eng.  R.  Gas.  240,  S5  Ga. 
453,  10  5.  E.  Rep.  730. 

Plaintiff,  over  fourteen  years  of  age,  stood 
upon  the  platform  of  a  street-car,  crowded 
within,  having  his  foot  upon  the  step  and 
leaning  upon  the  dasher.  As  the  car  ap- 
proached a  transfer  station,  passengers  in 
the  car  rushed  out  and  pushed  plaintiff,  so 
that  he  fell  and  was  thrown  beneath  the 
wheels  and  injured.  He/ti,  that  the  court 
properly  instructed  that  the  company  was 
not  liable  for  the  conduct  of  the  passengers, 
unless  it  was  unusual  and  disorderly  and 
could  have  been  prevented  by  the  persons  in 
charge,  and  properly  submitted  that  ques- 
tion and  the  question  of  contributory  negli- 
gence to  the  jury.  Randall  v.  Frankford, 
S.  &•  P.  C.  Pass.  R.  Co.,  139  Pa.  St.  464,  22 
^tl.  Rep.  639. 

48.  Coiiipniiy's  negligence,  when 
a  question  of  fact.*— A  six-year-old  boy 
was  permitted  by  the  driver  and  conductor 
of  a  street-car  to  ride  on  the  front  platform 
of  the  car,  and  to  undertake  to  alight  from 
said  platform,  and,  while  in  the  act  of  so 
alighting,  by  a  sudden  lurch  forward  he  was 

*See  also  ante,  12,  33 ;  /lost,  55,  66. 


thrown  off  and  under  the  car  and  injured. 
//eld,  a  sufficient  statement  of  fact  to  go  to 
the  jury  on  the  question  of  negligence  in  an 
action  by  the  father  for  the  loss  of  service. 
Ptuk  v.  People's  St.  R.,  E.  L.  &-  /'.  C'.;.,  46 
Mo.  App.  555.  And  see  also  /'Jiiladelp/iia 
City  /'as-s.  /v*.  Co.  v.  Hassard.  75  /^a.  St.  367. 
Sandford  v.  //estom'iile,  .U.  &>  /'.  Pass.  A', 
Co.,  153  /'a.  St.  300,  25  ^Itl.  Rep.  S33. 

A  boy  under  fourteen  got  upon  the  lowc. 
step  of  the  front  platform  of  a  crowded 
street-car  and  rode  for  a  long  distance  as  a 
passenger,  holding  on  with  but  one  hand, 
without  objection  from  the  conductor.  He 
was  finally  knocked  off  by  the  jolting  of  the 
car,  run  over,  and  injured.  In  an  action 
against  the  street-car  company  to  recover 
damages — /leld,  that  the  questions  of  negli- 
gence and  contributory  negligence,  taking 
into  consideration  the  age  and  capacity  of 
the  lad,  were  both  for  the  jury.  Jl'est 
Philadelphia  Pass.  R.  Co.  v.  Gallagher,  27 
Ant.  &*  Eiig.  A'.  Cas.  201,  108  /'a.  St.  524. 

The  absence  of  a  guard  or  fender  on  the 
front  platform  of  a  street-car  is  a  fact  which 
may  be  taken  into  consideration  with  other 
facts  in  determining  the  question  of  the 
company's  negligence.  The  court  will  not. 
however,  say,  as  a  matter  of  law,  that  it  is 
negligence  on  the  part  of  the  company  not 
to  furnish  such  a  guard.  IVest  Philadel- 
phia Pass.  R.  Co.  v.  Gallagher,  27  Am.  &• 
Eng.  R.  Cas.  201,  loS  Pa.  St.  524. 

49. and  when  not. — Where  a  boy 

of  eight  years,  witiiout  the  knowledge  of  the 
conductor,  pushed  through  a  crowded  car  to 
the  front  platform,  where  he  was  found  by 
the  conductor  when  taking  up  fares,  and 
was  immediately  thereafter  injured  without 
fault  on  the  part  ofthe  company's  employes, 
it  was  error  to  submit  the  question  of  de- 
fendant company's  negligence  to  the  jury. 
Sandford  v.  //estonville,  M.  &^  F.  Pass.  R. 
Co.,  136  Pa.  St.  84,  20  All.  Rep.  799. 

b.  While  Riding  on  Car,  But  Not  as 
Passengers. 

50.  Injuries  while  trespassing 
upon  street-cars,  generally.*— In  an 

action  for  the  killing  of  plaintiff's  intes- 
tate by  one  of  defendant's  street-cars,  which 
was  run  without  a  conductor,  where  it 
appears  that  the  deceased,  a  boy  over  11 
years  of  age,  got  on  the  front  platform,  and, 

*  Liability  for  injury  to  a  boy  trespassing  upon 
street-car,  see  52  Am.  &  Eng.  R.  Cas.  519,  abstr. 
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after  riding  a  short  distance  on  the  platform 
or  tlie  steps,  let  go  or  fell,  and  was  run  over 
by  the  car,  the  complaint  is  rightly  dis- 
missed, in  the  absence  of  evidence  of  any 
conversation  between  deceased  and  the 
driver,  or  of  any  negligence  (jn  the  part  of 
the  latter.  C/iave  v.  JVhtv  York  &•  H.  R. 
Co.,  15  iV.  Y.  S.  A'.  966,  48  Niot  620, 1  A^.  Y. 
Supp.  264. 

In  an  action  for  negligence  in  permitting 
plaintiff,  a  boy  of  ten  years,  who  was  tres- 
passing upon  a  street-car,  to  ride  upon  the 
platform,  the  testimony  of  plaintiff,  as  to 
the  permissive  character  of  such  riding, 
amounted  at  most  to  a  scintilla,  and  was 
contradicted  by  all  the  other,  including  his 
own,  witnesses.  He  testified  that  a  passen- 
ger was  jostled  against  him  and  knocked 
him  off  the  platform  ;  but  the  testimony  of 
the  only  other  eye-witness  of  the  accident, 
called  by  himself,  and  also  his  own  decla- 
rations made  immediately  after  the  acci- 
dent, were  to  the  effect  that  he  fell  under 
the  wheels  of  the  moving  car  while  volun- 
tarily attempting  to  jump  off  backwards. 
Held,  that  the  court  should  have  affirmed 
points  praying  for  instructions  that  there 
was  not  sufficient  evidence  that  the  injury  to 
plaintiff  was  caused  by  defendant's  negli- 
gence, and  that  the  verdict  must  be  for  the 
defendant.  Wrasse  v.  Citizens'  Traction  Co., 
146  Pa.  St.  417,  23  Atl.  Rep.  345.— Distin- 
guishing Pittsburg,  A.  &  M.  Pass.  R.  Co. 
V.  Caldwell,  74  Pa.  St.  421. 

Two  boys,  the  younger  of  whom  was 
seven  years  of  age,  were  about  to  jump  on 
the  back  platform  of  a  street-car  when  the 
driver  called  to  the  elder  one  and  asked 
him  to  turn  a  switch  some  distance  ahead. 
Both  boys  then  jumped  on  the  front  plat- 
form, and  the  elder,  passing  behind  the 
driver,  jumped  off,  r' n  ahead,  and  turned 
the  switch.  Some  thirty  seconds  elapsed 
before  the  car  passed  the  switch,  during 
which  time  the  driver  remained  bent  over 
the  dasher,  as  was  his  duty,  watching  to  see 
that  the  switch  was  properly  turned.  The 
younger  boy  remained  during  this  time  on 
the  front  platform  unnoticed  by  the  driver. 
Just  as  the  car  passed  the  swiirh  tLc  arivei 
straightened  up,  and  at  the  same  moment, 
the  younger  boy,  whose  hat  had  been  blown 
off  by  the  wind,  jumped  after  it  from  the 
platform.  In  so  doing  he  fell  under  the 
wheels  and  was  killed.  There  was  no  evi- 
dence to  show  that  the  driver  knew  that 
the  boy  had  remained  on  the  car  until  he 


felt  the  wheels  passing  ever  the  boy's  body. 
In  an  action  by  the  parents  against  the 
company — held,  that  there  was  no  evidence 
of  negligence  on  the  part  of  the  company, 
and  that  defendant  was  entitled  to  judg- 
ment. Hestonvillc,  M.  (S^  /".  Pass.  R,  Co. 
V.  Kelly,  II  Am.  &*  Eug.  R.  Cas.  123,  103 
Pa.  St.  115. 

51.  Injury  Willie  stenliiif;  a  rhlc* 
— A  city  ordinance  provided  that  "cars 
driven  in  the  same  direction  shall  not  ap- 
proach each  other  within  p  distance  of  three 
hundred  feet,  except  in  case  of  accident, 
when  it  may  be  necessary  to  connect  two 
cars  together,  and  also  except  at  stations." 
Held,  that  the  ordinance  applied  only  to 
cars  going  in  the  same  direction  and  driven 
separately,  and  was  inapplicable  to  a  case 
where  two  cars  were  attached  to  be  run  in 
for  repairs.  Bishop  v.  LnionR.  Co.,  14/1'. 
/.  314,  51  Am.  Rep.  386. 

While  two  horse-cars  attached,  and  in 
charge  of  a  driver  on  the  front  platform  of 
the  leading  car  and  drawn  by  a  single  horse, 
were  driving  over  a  public  highway  in  a  city 
to  the  repair-shops,  a  lad  six  years  old,  to 
outstrip  a  playmate  with  whom  he  was  rac- 
ing, jumped  on  the  rear  platform  of  the 
leading  car  and  soon  afterwards  fell  off,  or 
jumped  off,  and  was  seriously  injured.  The 
lad's  mother  testified  that  he  told  her  that 
he  fell  off,  but  in  cross-examination,  when 
asked  if  he  did  not  say  that  he  was  afraid 
the  driver  would  see  him  and  therefore 
jumped  off,  replied,  "Yes,  sir,  I  think  prob- 
ably he  did,  but  am  not  quite  sure  he  told 
me  he  fell  off."  The  driver  testified  that  he 
did  not  see  the  boys  and  knew  nothing  of 
the  accident.  Held :  (\)  ihal  the  company 
was  not  chargeable  with  negligence;  (2) 
that  the  company  was  not  bound  to  employ 
a  second  man  to  guard  the  cars  from  intru- 
sion during  their  transit;  (3)  that  the  com- 
pany was  under  no  duty  or  obligation  of 
care  to  the  boy.  Bishop  v.  Union  R.  Co. , 
14  R.  I.  314,  51  Am.  Rep.  386. — Reviewi*jg 
Hestonville  Pass.  R.  Co.  v.  Connell,  88  Pa. 
St.  520. 

52.  Trespasser  rudely  ejected 
tlrom  or  knocked  off  a  car.^ — A 
street-railway  company  is  liable  for  injuries 
to  a  child  between  eleven  and  twelve  years 
of  age,  who  jumps  upon  the  front  platform 

*  See  also  ante,  18. 

f  Liability  of  street  railways  for  torts  of 
drivers  resulting  in  injury  to  children,  see  note, 
59  Am.  Rep.  601. 
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of  a  slowly  moving  car,  ri;sulting  from  the 
driver  striking  her  upon  the  liands  and  vio- 
lently thrusting  her  off  the  step,  so  that 
she  falls  under  the  car  and  is  run  over,  al- 
though she  is  a  trespasser  in  getting  upon 
the  car.  Jiane  v.  Reading  City  Pass.  R.  Co., 
155  Pa.  St.  170,  26  .,'///.  Kep,  99. 

A  child  riding  upon  the  platform  of  a 
railroad  car  without  payment  of  fare  is  a 
trespasser;  but  this  fact  will  not  exempt  the 
company  from  payment  of  damages  if  its 
driver  ejects  him  in  a  manner  which  en- 
dangers life  or  limb ;  as  here,  by  compelling 
him  to  jump  backward  from  the  platform 
while  the  car  was  in  motion.  Diddle  v. 
Hestonville,  M.  &•  F.  Pass.  A\  Co.,  26  Am. 
<5-  Eng.  R.  Cas.  208,  \  12  Pa.  St.  551,  4  Atl. 
Rep.  485.— Following  Pittsburg,  A.  &  M. 
Pass.  R.  Co.  V.  Caldwell,  74  Pa.  St.  421 ; 
Pittsburg,  A.  &  M.  Pass.  R.  Co.  v.  Dona- 
hue, 70  Pa.  St.  119. 

A  boy  wrongfully  riding  on  a  car  was 
wantonly  struck  by  the  driver  and  thereby 
thrown  off  the  car;  the  car-wheel  passed 
over  him.  Held,  in  a  suit  against  the  car- 
owners,  that  they  were  not  liable  for  the 
act  of  the  driver  in  striking  the  boy,  but 
they  were  liable  for  negligently  driving  over 
him.  Pittsburg,  A.  &*  M.  Pass.  R.  Co.  v. 
Donahue,  70  Pa.  St.  119. — Followed  in 
Biddle  v.  Hestonville,  M.  &  F.  Pass.  R.  Co., 
26  Am.  &  Eng.  R.  Cas.  208,  112  Pa.  St.  551. 

53.  Leaviiigr  moving  car  in  obedi- 
ence to  driver's  order. — Where  a  street- 
car driver  permits  a  seven-year-old  boy  who 
was  upon  the  front  platform  with  him  when 
the  car  started  to  remain  there  and  ride  for 
some  distance,  he  has  no  right  to  order  the 
boy  to  get  off  without  giving  him  an  op- 
portunity to  obey  the  order  with  safety. 
McCahill  v.  Detroit  City  R.  Co.,  96  Mich. 
156,  55  A^.  W.  Rep.  668.— Quoting  Powers 
■V.  Harlow,  53  Mich.  507. 

A  street-car  company  is  liable  for  the 
death  of  a  trespassing  boy  on  its  car,  the 
death  being  caused  by  the  driver  forcibly 
compelling  the  boy  to  attempt  to  get  off 
the  car  while  it  is  in  motion.  Hestonville, 
M.  <S-  F.  Pass.  R.  Co.  v.  Biddle,  {Pa.)  16  Atl. 
Rep.  488.— D1STINGUI.SHING  CauleyT/.  Pitts- 
burgh, C.  &  St.  L.  R.  Co.,  98  Pa.  St.  498.— 
And  substantially  to  the  same  effect,  see 
Lovett  V.  Salem  &*  S.  D.  R.  Co.,  9  Allen 
{Mass.)  557. 

54.  Injuries  to  children  lawfully  on 
cars   but    not   passengers.*— (i)  Gen- 

*  Invited  to  ride  by  motorman,  see  Electric 
Railways,  20. 


(rally. — Whatever  injury  boys  who  jump  on 
street-cars  might  do  to  the  driver  in  charge 
of  one,  wlien  put  off,  or  whatever  reason  the 
driver  may  have  had  for  not  putting  oil  the 
deceased,  a  boy  eight  years  old,  cannot  re- 
lieve till!  company  from  liability  for  death 
inflicted  by  its  negligence,  while  the  de- 
ceased was  on  the  car  by  the  permission 
and  consent  of  the  person  in  charge  of  it, 
and  under  circumstances  entitling  him  10 
the  same  care  which  it  was  the  duty  of  the 
conipany  to  bestow  or  observe  in  carrying 
passengers.  Mtuhlhauscn  v.  St.  Louis  R. 
Co.,  28  Am.  &"  Eng.  R.  Cas.  157,  91  Mo.  332, 
2  S.  W.  Rep.  315.— Reviewed  in  White- 
head V.  St.  Louis,  I.  M.  &  S.  R.  Co.,  39  Am. 
&  Eng.  R.  Cas.  410,  99  Mo.  263,  1 1  S.  W. 
Rep.  75'- 

A  newsboy,  who  is  only  a  mere  licensee 
on  a  street-car,  cannot  recover  for  an  injury 
received  caused  by  the  car  running  off  the 
track,  in  the  absence  of  proof  of  gross  care- 
lessness on  the  part  of  the  company.  North 
Chicago  St.  R.  Co.  v.  Thurston,  43  ///.  App. 

587. 

(2)  Illustrations. — The  driver  of  a  feed- 
car  running  on  a  street  railway  allowed 
boys  to  ride  free  on  the  platform  at  his 
side.  They  becoming  troublesome,  he 
ordered  them  to  get  off,  slackening  the 
mule  to  a  walk,  but  not  touching  or  threaten  • 
ing  them.  Thereupon  one  pushed  the 
other,  eleven  years  old,  and  he  fell  under 
the  car  and  was  killed.  Held,  that  the  com- 
pany was  not  liable.  Lott  v.  New  Orleans 
City  &■*  L.  R.  Co.,  37  La.  Ann.  337,  55  Am. 
Rep.  500.— Distinguishing  Wilton  v.  Mid- 
dlesex R.  Co.,  107  Mass.  '08;  Pennsylvania 
R.  Co.  V.  Kelly,  31  Pa.  St.  372;  Pittsburg, 
A.  &  M.  Pass.  R.  Co.  v.  Caldwell,  74  Pa.  St. 
421. — Applied  in  O'Connor  v.  Illinois  C. 
R.  Co.,  44  La.  Ann.  339.  Distinguished 
in   Ketchum  v.  Texas  &  P.  R.  Co.,  38  La. 

Ann.  ^^^. 

A  street-car  driver  called  to  plaintiff,  a 
lad  of  14,  to  bring  him  a  drink  of  water. 
He  stepped  on  the  platform  while  the 
horses  were  moving  slowly,  gave  the  driver 
the  drink,  and  asked  him  to  stop  the  car 
to  let  him  off,  but  instead  the  driver  told 
him  to  get  off,  and  whipped  the  horses 
into  a  trot.  In  stepping  off  the  boy  was  in- 
jured. Held,  that  th.^  act  of  the  driver  was 
within  the  scope  of  his  authority,  and  that 
the  company  was  liable.  Day  v.  Brooklyn 
City  R.  Co.,  12  Hun  (N.  F.)  435  ;  reversed 
in  76  A'.  V.  593,  mei.i. 

The  deceased,  a  boy  selling  newspapers. 
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nut  on  a  stroet-railwiiy  (Mr  at  the  rear  end 
anil  passed  tlirtjuj^li  the  car  ti)  tlie  front 
plalfurni,  where  tlie  driver  was  standiiiy. 
He  stepped  Ui  one  sicJe  beliind  tlie  driver, 
and  fed  oil  (jr  disap|)eaied  from  tlie  car, 
there  being  no  step  on  that  tide,  and  was 
killed  by  the  car  running  over  him.  He 
had  said  just  before  that  he  was  going  on 
some  distance  further  in  the  car,  and  the 
conductor  at  the  time  stated  that  he  had 
reported  the  want  of  a  deep  step  to  the 
owners  of  the  railway,  but  it  iiad  not  been 
attended  to.  There  was  plenty  of  room  in 
the  car,  but  it  was  proved  that  passen- 
gers were  always  allowed  to  stand  on  the 
platform.  It  was  not  shown  that  the  de- 
ceased had  either  paid  or  been  asked  for 
his  fare,  but  it  appeared  that  newsboys 
were  allowed  to  enter  the  cars  to  sell  news- 
papers without  being  charged.  Hclii,  that 
the  deceased  was  lawfully  on  the  car,  and 
being  so  was  entitled  to  be  carried  safely, 
whether  he  was  a  passenger  for  reward  or 
not.  Held  also,  that  there  was  evidence  for 
the  jury  of  negligence  on  the  part  of  the 
defendants  in  the  absence  of  the  step,  and 
no  such  contributory  negligence  on  the  part 
of  the  deceased  as  should,  as  a  matter  of 
law,  prevent  the  plaintiff's  recovery.  Black- 
more  V.  Toronto  St.  R.  Co.,  38  U.  C.  Q.  B. 
172.— QuoTiNO  Philadelphia  &  R.  R.  Co.  v. 
Derby,  14  How.  (U.  S.)  468 ;  Gee  v.  Metro- 
politan R.  Co.,  L.  R.  8  Q.  B.  161  ;  Spooner 
V,  Brooklyn  City  R.  Co.,  54  N.  Y.  230,  13 
Am.  Rep.  572;  Marietta  &  C.  R.  Co.  v. 
Picksley,  24  Ohio  Si.  654;  Cleveland,  C.  & 
C.  R.  Co.  7/.  Crawford,  24  Ohio  St.  631,  15 
Am.  Rep.  633.  Reviewing  Skinner  t^.  Lon- 
don, B.  &  S.  C.  R.  Co.,  5  Ex.  787  ;  CollettT/. 
London  &  N.  W.  R.  Co.,  16  Q.  B.  9S4;  Mar- 
shall V.  York,  N.  &  B.  R.  Co.,  11  C.  B.  655; 
Torpy  V.  Grand  Trunk  R.  Co.,  20  U.  C.  Q. 
B.  446. — Distinguished  in  Jennings  v. 
Grand  Trunk  R.  Co.,  15  Ont.  App.  477. 

55.  Coiupany'H  negligence  a  ques- 
tion of  fact.*— It  is  a  question  for  the 
jury  whether  a  car  driver  was  negligent  in 
ordering  a  boy  to  get  ofl  while  the  car  was 
in  motion,  or  whether  he  should  have  fiist 
stopped  the  car  and  then  given  the  order. 
McCahill  v.  Detroit  City  R.  Co.,  96  Mich. 
156,  55  A^.  W.  Rep.  668. 

Plaintifl,  a  boy  of  13,  stepped  upon  a 
down-town  car  which  was  standing  upon  a 
crossing,  not  intending  to  travel  upon  it, 

*  See  also  ante,  12,  33,  48  ;  post,  06. 


but  to  escape  a  truck  which  seemed  to  be 
coming  down  u[)on  him.  The  conductor  of 
the  car  stepped  towards  him  in  a  threaten- 
ing manner  and  kicked  at  him.  To  avoid 
the  kick  plaintiff  jumped  fmm  the  plat- 
form. He  (lid  not  see  an  up-iown  car  ap- 
pr(jachiiig,  nor  did  he  look  for  it.  He 
alighted  in  the  middle  of  the  up-town  track 
and  was  run  over.  HeLl,  that  the  questions 
of  negligence  and  contributory  negligence 
should  have  been  sent  to  the  jury.  McCuint 
V.  Sixth  Ave.  R.  Co.,  43  Aw.  &*  ling.  R. 
Cas.  297,  117  A',  v.  505,  23  A'.  /::.  AV/.  164, 
27  N.  V.  S.  R.  834 ;  rmcrsing  24  /.  iS»  S. 
282,  2!  A^.  Y.  S.  R.  482,  3  N.  Y.  Supfy.  418. 
— Applied  in  Hogan  v.  Central  l^ark,  N. 
&  E.  R.  R.  Co..  33  N.  Y.  S.  R.  702,  1 1  N.  Y. 
Supp.  588. 

2.  Injuries  to  Children  in  the  Street.* 

50.  Coinpany'M  liability  for  negli- 
gence.—A  street-railroad  company  is  re- 
sponsible in  damages  if,  through  the  negli- 
gence or  carelessness  of  the  driver  of  the 
street-car,  a  boy  is  run  over  and  injured. 
The  measure  of  the  damages  in  such  cases 
is  to  be  determined  by  the  extent  of  the 
injury  done.  If  the  finding  of  the  jury  is 
supported  by  the  evidence  in  the  record, 
both  as  to  the  facts  of  the  infliction  of  the 
injury  through  the  carelessness  and  negli- 
gence of  the  driver  of  the  car  and  the  ex- 
tent of  the  injury  done,  their  verdict  fixing 
the  amount  for  which  the  company  is  liable 
will  not  be  disturbed  on  appeal.  Barksdull 
V.  Ne7t>  Orleans  &*  C.  R.  Co.,  23  La,  Ann. 
180. 

57.  Necessity  for  negligence  on 
part  of  company.— Street-car  companies 
are  not  liable  for  accidental  injuries  to 
children  by  running  cars  over  them.  In 
order  to  recover  there  must  be  proof  of 
nej;ligence  on  the  part  of  the  car-driver. 
Klein  v.  Crescent  City  R.  Co.,  23  La.  Ann. 
729. 

Where  the  child  killed  ran  in  front  of  the 
car,  and  the  gripman  was  free  from  negli- 
gence, there  ought  to  be  no  recovery.  Win- 
ters V.  Kansas  City  Cable  R.  Co.,  40  Am.  &* 
Eng.  R.  Cas.  261,  99  Mo.  509,  12  5.  W.  Rep. 
652,  6  L.  R.  A.  536. 

A  child  about  four  years  old  was  injured 
while  playing  on  a  street-car  track  in  the 
month  of  January.  The  car  was  going  at 
the  usual  speed,  and  the  accident  occurred 

*  See  also  ante,  21. 
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between  street  crossings,  and  tiie  evidence 
tended  to  sliow  tiiat  the  child  ran  against 
the  car  which  caused  the  injury,  'i'lierc 
w.is  no  evidence  to  show  either  neglij{ence 
or  incompetency  on  the  part  of  the  driver, 
//<■/(/,  tliiit  a  nonsuit  was  properly  granted. 
Jaquinto  v.  Uroadivay  &^  S.  A.  R.  Co.,  49 
A',  y.  S.  R.  627.  21  A'.  J'.  Siipf>.Gic),  2  Misc. 
174. 

58.  What  anioiintM  to  ii<>K:li^oii<  <• 
on  tlie  coiu|mny*H  part,  t^enerally.- 
The  horses  in  a  street-car  became  fright- 
ened and  ran  away  and  injured  a  boy.  It 
seemed  that  the  car  miglit  \\;\  been 
stopped  by  applying  proper  brakes,  but  they 
luul  been  rendered  useless  by  other  hoys- 
out  of  a  spirit  of  niischievousness,  liinui^' 
thrown  them  out  of  order;  but  there  was 
evidence  tending  t(j  show  that  this  could 
have  been  prevented  by  tying  down  the 
brake,  which  was  well  known  to  the  olTiccrs 
of  the  company,  and  that  on  oMier  occa- 
sions the  brake  had  been  tied  down.  Jfi!^i, 
suflicient  negligence  to  charge  the  company 
with  liability.  DintniJ'  v.  Rochester  City  &^ 
B.  R.  Co.,  33  A',  v.  S.  R.  730,  57  Nun  585, 
loA^.  V,  Supp.  402. 

A  child  seventeen  months  old  left  the 
sidewalk  and  went  on  the  street-car  track 
thirteen  feet  away,  in  plain  view  of  the 
driver  of  an  approaching  car,  if  he  had  been 
looking.  When  the  child  started  the  car 
was  from  fifty  tu  sixty  feet  distant  and 
could  have  been  stopped  with  case  within 
one  third  of  that  distance,  but  tiie  driver 
was  looking  to  one  side  and  to  the  rear  of 
the  car,  and  did  not  see  the  child  in  time  to 
avoid  the  accident.  Held,  such  proof  of 
negligence  as  to  justify  a  jury  in  finding  for 
the  plaintiff.  Weissncr  v.  St.  Paul  City  R. 
Co.,  ^7  Minn.  468,  50  N.  IV.  Rep.  606. — 
Applying  Anderson  v.  Minnesota  St.  R. 
Co.,  42  Minn.  490,  44  N.  W.  Rep.  518. 

A  child  two  and  a  half  years  old  escaped 
from  her  house  and  was  injured  by  a  horse- 
car.  The  car  was  being  pulled  up  a  grade 
by  the  two  regular  horses  and  a  helper,  or 
"  tow-horse,"  in  front.  The  car  was  in 
charge  of  a  conductor  and  driver,  with  a 
boy  leading  the  tow-horse.  One  witness 
testified  that  ht  saw  the  child  entering  the 
track  while  the  car  was  some  ten  feet  away, 
and  heard  people  shouting  to  the  driver  to 
stop,  and  a  moment  later  saw  the  child 
knocked  down  by  one  of  the  horses.  Both 
the  driver  and  the  boy  testified  that  they 
were  looking  ahead  and  did   not  see  the 


child,  and  knew  Moiliing  of  the  acciileiit 
until  the  conductor  gave  the  signal  to  stop, 
wliich  was  after  the  uijury.  J/i!,/,  that  a 
verdict  against  tlie  cuniii.uiy  would  n<il  be 
set  aside  on  the  ground  thai  it  was  not  sup- 
portetl  by  tlie  evidence.  (Jiraldo  v.  Coney 
Island  &^  li.  R.  Co..  16  A'.  1'.  Supp.  774.  63 
J  Inn  620,  42  .\'.  1'.  .v.  A',  (ji  5  ;  iij/iriiitd  in  135 
A'.  )'.  64S,  lUtin.,  48  .\.  }'.  >'.  A'.  931. 

r>0.  Driving:  at  an  iiiiiisiial  or  iiii- 
lawi'ill  rate  of  speed.  — I'ronf  of  a  Imrse- 
car  being  driven  at  a  trot  over  a  principal 
street-crossing  in  a  city,  past  another  car 
from 'A  inch  passengers  were  alighting,  the 
f'iuier  car  being  so  driven  tliat,  after  run- 
ning over  a  child,  it  went  the  width  of  the 
street  before  stopping,  shows  negligence. 
Reedw.  Minneapolis  St.  R.  Co.,  34  iMinn.  557, 
27  ^V.  IV.  Rep.  77. 

In  an  action  for  the  death  of  a  child  five 
years  old,  by  neglty;ence,  evidence  that  the 
car  was  running  at  twice  the  rate  allowed 
by  law,  that  tlie  driver  saw  the  child  thirty- 
five  feet  away  and  neither  slackened  speed 
norajiplied  the  brake,  and  that  if  he  had  ap- 
plied the  brake  the  car  would  have  stopped 
before  striking  the  child,  is  sufficient  evi- 
dence of  negligence.  Huerzclerv.  Central, 
etc.,R.  Co.,  I  Misc.  (.V.  1'.)  136. 

The  child,  whi'c  passing  over  the  street, 
not  at  a  crossing,  heard  the  driver's  cry 
and  started  to  run,  but  the  car  came  so 
fast  that  the  horse  and  car  struck  her  a 
second  and  a  half  or  two  seconds  from  the 
time  the  driver  called.  Held,  that  the  jury 
were  justified  in  not  imputing  nc},ligcnce  to 
the  ciiild,  and  a  verdict  of  S-ooo  was  au- 
thorized by  the  evidence,  and  not  excessive. 
Iluozeler  v.  Central,  etc.,  R.  Co.,  i  Misc. 
{N.  Y.)  136. 

If  the  evidence  shows  that  the  boy  who 
was  run  over  by  the  car  was  physically  and 
mentally  able  to  take  care  of  hinisrlf  on  the 
street,  and  that  he  was  in  the  hal)it  of  trav- 
eling the  public  streets  alone,  the  driver  of 
the  car  or  the  company  owning  the  road 
will  not  be  permitted  to  set  up  in  defense  to 
tlie  action  (or  damages  that  the  accident 
occurred  through  the  negligence  or  want  of 
consideration  in  the  father  in  allowing  the 
child  to  go  on  the  streets  alone;  nor  will 
the  fact  that  the  child  failed  to  get  out  of 
the  way  be  allowed  to  weigh  in  favor  of  the 
company  in  mitigation  of  damages,  if  the 
evidence  shows,  as  in  this  case,  that  the 
driver  was  driving  the  car  at  the  time  of 
the  accident  at  an  unusual  if  not  an  unlaw- 
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ful  rate  of  speed.  But  in  such  case  the 
company  will  be  held  liable  to  the  full  ex- 
tent of  the  damages  caused  by  the  injuries 
which  the  boy  had  sustained.  Barksdull\. 
Nd7u  Orleans  &-  C.  A\  Co.,  2j  La.  Ann.  i8o. 
—Distinguished  in  Johnson  v.  Canal  & 
C.  R.  Co.,  27  La.  Ann.  53. 

00.  What  docs  not  amount  to  nefj^- 
lijfciice  on  the  coinpanyVs  part,  gen- 
erally.—Where  a  little  child  runs  against 
a  car  and  is  run  over  by  the  hind  wheel, 
after  the  mule  and  the  front  part  of  the  car 
have  passed,  it  is  not  negligence  in  the 
driver  if  he  did  not  see  it,  when  he  had  no 
reason  to  expect  it  would  be  there.  Gal- 
laherv.  Crescent  City  R.  Co.,  37  La.  Ann.  288. 
— Adhering  to  Hearn  v.  St.  Charles  St.  R. 
Co.,  34  La.  Ann.  163. 

There  can  be  no  recovery  at  common  law 
from  a  street  car  company  'or  injuries  to  a 
boy  ten  years  old,  received  while  playing 
with  other  children,  caused  by  an  unfastened 
brake  on  a  car  left  in  a  street.  Gay  v.  Essex 
Elec.  St.  R.  Co.,  1 59  Mass.  238.— Not  fol- 
lowing Sioux  City  &  P.  R.  Co.  v.  Stout,  17 
Wall.  (U.  S.)  657  ;  Keffe  v.  Milwaukee  &  St. 
P.  R.  Co.,  21  Minn.  207 ;  Kansas  C.  R.  Co. 
V.  Fitzsimmons,  22  Kan.  686. — Gay  v.  Essex 
Elec.  St.  R.  Co.,  1 59  Mass.  242. 

A  street-car  company  is  not  liable  for  in- 
juries to  a  child  where  it  is  s*anding  near 
the  track  when  the  horses  and  front  part  of 
the  car  pass,  but  without  anything  to  indi- 
cate danger,  and  then  suddenly  approaches 
and  is  run  over  by  the  hind  wheels.  Bulger 
V.  Albany  R.  Co.,  42  A'.  Y.  459.— Reviewed 
IN  Chicago  &  A.  R.  Co.  v.  Lammert,  12  III. 
App.  408 ;  Lawrence  v.  Pendleton  St.  R. 
Co.,  I  Cin.  Super.  Ct.  180. 

There  was  not  sufficient  proof  of  negligence 
to  charge  the  street-car  company  with  negli- 
gence in  the  following  cases  : 

Where  a  mother  with  her  child,  about 
eighteen  months  old,  was  crossing  a  street 
leading  the  child,  but  stopped  about  two 
feet  from  the  defendant's  street-car  track  to 
let  a  car  pass,  which  was  moving  very 
rapidly,  though  on  an  up-grade,  and  in  some 
way  unexplained  the  child  escaped  from  her 
and  was  injured  under  tht  car,  but  it  ap- 
peared that  the  mother  was  frightened  at 
the  rapid  approach  of  the  car  and  was  con- 
fused. IVolf  v.  Houston.  IV.  S.  &>  P.  F.  R. 
Co.,  19  N.  V.  S.  R.  763.  50  ffuK  603,  2  A^.  V. 
Supp.  787  ;  affirmed  in  1 30  N.  V.  638.  mew., 
29  A^.  E.  Rep.  151, 40  N.  v.  S.  R.  982. 

Where  a  child  eight  years  old  attempted 


to  cross  a  street  where  there  was  no  cross- 
ing, and  passed  immediately  in  the  rear  of 
a  car  going  one  iv:iy  and  stopped  very  near 
the  next  track,  and  was  immediately  struck 
by  one  of  the  horses  hauling  a  car  in  the 
opposite  direction,  there  being  evidence 
that  the  horse  striking  the  child  was  a  little 
outside  of  the  rail,  and  that  she  was  struck 
by  some  portion  of  the  horse's  body  be- 
tween the  shoulder  and  hip,  and  that  the 
driver  pulled  the  horses  in  the  opposite  direc- 
tion just  before  the  accident,  plaintiff  con- 
tending that  this  caused  the  hind  portion  of 
the  horse  to  be  thrown  further  out  and 
against  the  child.  Baker  v.  Eighth  Ave.  R. 
Co.,  \i  N.  V.  S.  R.  353,  62  Hun  39, 16  N.  Y. 
Supp.  31Q.— Quoting  Fenton  v.  Second 
Ave.  R.  Co.,  126  N.  Y.  627,  36  N.  Y.  S.  R. 

385- 

Where  a  street-car  approached  a  number 
of  children  who  were  playing  aftout  the 
track,  with  the  mules  in  a  walk,  and  they 
began  to  throw  up  their  hands  and  scream 
in  an  attempt  to  frighten  the  mules,  where- 
upon the  driver  applied  the  brakes  and 
pulled  on  the  reins,  but  one  of  the  children 
was  knocked  down  by  the  mules  in  attempt- 
ing to  cross  the  track.  Dallas  City  R.  Co.  v. 
Beeman,  74  Tex.  291,  11  S.W.  Rep.  1102. — 
Quoting  International  &  G.  N.  R.  Co.  v. 
Cocke,  64  Tex.  1 56, 

01.  Unavoidable  accidents. — If  the 
child  runs  on  the  track  so  suddenly  that  the 
driver  has  no  such  notice  of  danger  as  to 
give  him  an  opportunity  to.avoid  the  injury 
by  the  exercise  of  ordinary  care,  the  child 
cannot  recover  of  the  company.  Chicago 
W.  D.  R.  Co.  V.  Ryan,  43  Am.  &'  Eng.  R. 
Cas.  396,  131  ///.  474,  23  N.  E.  Rep.  385; 
affirming  31  ///.  App.  621. 

As  where  a  child  suddenly  comes  upon 
the  track  immediately  in  front  of  the  car 
horses,  from  behind  a  wagon  that  had  ob- 
structed the  driver's  view,  and  the  latter 
does  everything  possible  to  avoid  an  injury 
after  the  child  is  discovered.  /Kennedy  v. 
St.  Louis  R.  Co.,  43  Mo.  App.  i.— Review- 
ing Boland  v.  Missouri  R.  Co.,  36  Mo.  484; 
Mascheck  v.  St.  Louis  R.  Co.,  3  Mo.  App. 
600. 

In  an  action  against  a  street-railway  com- 
pany to  recover  damages  for  the  killing 
of  plaintiff's  child  by  defendant's  car,  the 
facts  appeared,  by  the  testimony  of  plain- 
tiff's witness,  to  be  as  follows:  The  car  was 
moving  at  a  moderate  rate  of  speed  on  a 
slightly  down  grade,  and  witness  was  stand- 
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ing beside  the  driver,  when  he  heard  the 
driver  shout,  "  look  out,"  "  hold  on,"  or 
"stop."  Turning,  he  saw  plaintifl's  child 
(a  boy  three  years  old)  about  six  feet  ahead 
of  the  car  mules  and  four  feet  from  the 
track,  and  running  toward  the  track.  The 
driver,  with  his  right  hand  on  the  brakes 
and  his  left  pulling  on  the  lines  with  such 
force  that  the  tongue  went  up  over  the 
heads  of  the  mules,  was  doing  his  best  to 
stop  the  car.  The  child  ran  to  the  middle 
of  the  track,  where  he  was  overtaken  and 
crushed  by  the  car.  The  whole  transaction 
seemed  to  the  witness  to  have  occurred  "  in 
a  moment."  There  was  no  positive  proof 
that  the  driver  saw  the  boy  at  all  before  he 
hallooed.  Held,  that  on  this  state  of  facts 
the  plaintiff  was  not  entitled  to  recover. 
Maschek  v.  .S'/.  Louis  R.  Co.,  2  Am.  &*  Eng. 
R.  Cas.^S,  71  Mo.  276. 

A  child  three  and  a  half  years  old  was 
injured  by  running  between  the  wheels  of 
an  express  wagon.  It  seemed  that  the  in- 
jury was  caused  by  the  haste  of  the  child  in 
crossing  just  in  front  of  a  moving  street-car. 
//e/d,  that  the  express  company  was  not 
liable  for  the  injury  because  there  was  evi- 
dence to  show  that  the  wagon  just  before 
had  been  driven  too  rapidly,  where  there 
was  other  evidence  to  show  that  the  driver 
could  not  have  avoided  the  accident  by  the 
exercise  of  ordinary  care,  and  that  it  would 
have  happened  if  the  wagon  had  been 
driven  slower.  Dudley  v.  IVesicott,  18  A^. 
Y.  Supp.  130;  reversing  \l  N.  V.  Supp.  952. 
— Reviewing  Fenton  v.  Second  Ave.  R. 
Co.,  126  N.  Y.  625,  26  N.  E.  Rep.  967 ;  Barry 
V.  Second  Ave.  R.  Co.,  16  N.  Y.  Supp.  518. 

02.  Duty  to  keep  »  lookout  and 
stop  car.*— The  duty  of  watchfulness  rests 
upon  the  driver  of  a  street-car  approach- 
ing a  street-crossing  where  he  has  reason 
to  suppose  that  young  children  may  be 
engaged  in  coasting  or  sliding  down  a 
neighboring  hill,  and  across  the  car  track, 
although  such  conduct  on  the  part  of  the 
children  is  unlawful.  Strutzcl  v.  St.  Paul 
CityR.  Co.,  47  Minn.  543,  50  A^.  W.Rep  690. 

In  an  action  against  a  street-car  company 
for  an  injury  10  a  child,  the  court  charged 
that  if  tlie  driver  saw  the  child  in  the  street 
approaching  the  car,  and  in  such  close  prox- 
imity that  it  might  reach  the  track  before 
the  car  passed,  it  was  negligence  on  his  part 
not  to  stop.    Held,  that  this  was  error;  that 


*  See  also  ante,  3,  37-40. 


the  standard  of  duty  in  such  a  case  was  a 
shifting  one  and  for  the  jury.  Philadelphia 
City  Pass.  R.  Co.  v.  Henrice,  \  Am.  &•  Eng. 
R.  Cas.  544,  92  Pa.  St.  431,  J7  Am.  Rep.  699. 

A  child  three  years  old  was  permitted  to 
go  on  the  street  in  company  with  a  little 
sister  only,  but  at  the  time  of  the  accident 
was  riding  on  a  wagon  in  charge  of  an  adult, 
from  which  he  was  jostled  off  and  fell  some 
twenty-five  feet  in  front  of  a  street-car. 
Several  persons  shouted  to  the  driver,  and 
there  was  nothing  to  prevent  him  seeing 
the  child.  The  car  could  have  been  stopped 
in  ten  or  twelve  feet.  Held,  that  the  neg- 
ligence in  permitting  the  child  to  go  out  in 
charge  of  his  sister  was  too  remote  to  affect 
the  right  of  recovery  against  the  company, 
and  that  the  question  of  negligence  in  per- 
mitting him  to  ride  on  the  wagon,  where  he 
might  be  jostled  off,  was  for  the  jury. 
Bahrenburgh  v.  Brooklyn  City,  H.  P.  &*  P. 
P.  R.  Co.,  56  A^.  Y.  652, 

63. failure  of  driver  to  see  child 

and  stop  car. — (i)  Generally. — When  a 
street-car  is  approaching  a  public  crossing, 
it  is  the  duty  of  the  driver  to  look  forward. 
Proof  that  the  driver  was  looking  backward 
at  a  car  which  had  just  passed,  and  ran  over 
a  boy,  is  evidenr  of  such  negligence  as  to 
make  the  company  liable.  Collins  v.  South 
Boston  Horse  R.  Co.,  26  Am.  &'  Eng.  R.  Cas. 
371,  142  Mass.  y>i,7  N.  E.  Rep.  856. 

Proof  that  a  child  is  run  over  by  a  horse- 
car,  and  that  the  driver  was  not  paying  any 
attention  to  things  outside,  or  in  front  of 
him,  but  was  giving  his  attention  to  some- 
thing inside  the  car,  and  did  not  turn  to 
look  forward  until  he  heard  the  people 
screaming  on  the  street,  is  sufficient  proof 
of  negligence  to  warrant  a  jury  in  finding 
for  the  plaintiff.  Leiy  v.  Dry  Dock,  E.  B. 
6-  B.  R.  Co.,  35  A^.  Y.  S.  R.  769,  58  Hun 
610, 12  A^.  F.  5«/;>.  485.— Reviewed  in  Elze 
V.  Baumann,  2  Misc.  (N.  Y.)  72. 

A  child  two  years  old,  unattended,  was 
crossing  one  of  the  most  public  thorough- 
fares of  the  city  of  St.  Louis,  and  was  seen 
approaching  a  trark  in  front  of  a  moving 
car.  The  bystanders,  seeing  her  danger, 
shouted  to  the  driver  to  stop,  but,  his  atten- 
tion being  turned  in  another  direction 
where  he  anticipated  danger,  he  did  not 
stop  till  the  child  was  run  over  and  killed. 
Held,  that  the  company  was  not  liable. 
Boland  v.  Missmn-i  R.  Co.,  36  Mo.  484. — 
Disapproved  in  Baitishill  f.  Humphreys, 
28  Am.  &  Eng.  R.  Cas.  597,  64  Mich.  494. 
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(JuoTED  IN  Murray  t/.  Riclimond  &  D.  R. 
Co.,  93  N.  Car.  92.  Reviewed  in  Kennedy 
I/.  St.  Louis  R.  Co.,  43  Mo.  App  i. 

In  an  action  against  a  street-car  company 
for  an  injury  to  a  child  about  six  and  a  half 
years  eld,  it  was  conceded  that  the  car  had 
no  conductor,  and  there  was  evidence  tend- 
ing 'o  show  that  the  driver  at  the  time  was 
directing  his  attention  to  the  rear  of  the 
car  and  was  not  on  the  lookout  for  foot- 
travelers  crossing  the  street,  but  such  evi- 
dence was  contradicted  by  witnesses  for  the 
defense.  Hc/d,  that  it  was  the  right  of  the 
jury  to  discredit  the  evidence  for  the  de- 
fendant and  to  render  a  verdict  for  the  plain- 
tiff. A,^new  v.  Brooklyn  City  R.  Co.,  24  N. 
y.  S.  k.  744- 

A  child  about  three  and  a  half  years  old 
escaped  from  his  mother,  who  was  .engaged 
in  a  bakery,  and  ran  across  the  street  with 
another  boy  about  ten  years  old,  but  imme- 
diately upon  crossing  the  street  some  one 
called  to  him  and  he  started  to  recross  the 
street,  and  was  injured  by  a  car  which  was 
being  driven  with  the  horses  in  a  gallop, 
with  the  driver  looking  backward.  Held, 
under  the  circumstances,  that  the  mother 
was  non  negligent  in  allowing  the  child  to 
go  to  'he  sidewalk,  from  which  it  escaped 
to  the  street ;  and  there  was  such  proof  of 
negligence  on  the  part  of  the  driver  as  to 
justify  a  verdict  for  the  plaintiff.  Ehriiian  v. 
Brooklyn  City  R.  Co.,  38  N.  V.  S.  R.  990,  60 
Nun  5  So,  14  N.  V.  Supp.  336;  affirmed  in 
i^i  N.  V.  576,  nte/n.,  42  M.  Y.  S.  R.  948. 

(2)  While  in  the  performance  of  other 
duties. — Where  a  municipal  ordinance  re- 
quires drivers  of  street-cars  to  keep  children 
off  them,  a  driver  is  not  guilty  of  such  neg- 
ligence as  to  make  the  company  liable  for  a 
boy  two  and  a  half  years  old  who  gets  im- 
mediately in  front  of  the  car-mule,  or  be- 
tween its  fore  legs,  while  the  driver  is  at  the 
rear  of  the  car  driving  boys  away,  and  is  in- 
jured when  the  car  is  started  up,  it  appear- 
ing that  he  could  not  have  been  seen  by  the 
driver  standing  in  his  usual  position. 
(Levy,  J.,  dissenting.)  Hearn  v.  St.  Charles 
St.  R.  Co.,  34  La.  Ann.  160. — Adhered  to 
IN  Gallaher  v.  Crescent  City  R.  Co.,  37 
La.  Ann.  288.  Applied  in  O'Connor  v. 
Illinois  C.  R.  Co.,  44  La.  Ann.  339. 

A  child  two  and  a  half  years  old  was  first 
seen  by  a  car  driver  between  the  rails  and 
under  the  whifHetrees,  and  before  he  could 
then  stop  the  car  she  was  injured.  It  ap- 
peared that  immediately  before  discovering 


the  child  the  driver  had  turned  his  back  to 
give  change  to  a  passenger,  but  it  appeared, 
under  the  whole  circumstances  of  the  case, 
that  by  proper  c.ire  the  accident  might  have 
been  averted.  Held,  sufficient  evidence  of 
negligence  to  sustain  a  verdict  for  the  plain- 
tiff. Hyland  v.  Yonkcrs  R.  Co.,  22  .V.  ]'.  .S". 
R.  100,  51  Hun  643,  mem.,  4  N.  Y.  Supp. 
305;  affirmed  in  119  N.  Y.  612,  mem.,  23  N. 
E.  Rep.  1 143,  28  N.  Y.  S.  R.  977,  mem. 

A  car  driver,  while  driving  at  a  proper 
rate  of  speed,  saw  a  child  standing  'lear  the 
track  some  60  feet  away,  and  again  when 
about  20  feet  distant,  when  his  attention 
was  directed  to  children  on  the  other  side 
of  the  track  for  a  moment,  and  in  looking 
again  when  his  horse  was  within  three  to 
five  feet  of  the  crossing  where  the  ciiild 
stood,  it  was  seen  approaching  the  track  in 
front  of  the  horse,  and  then  it  was  impossi- 
ble to  stop  the  horse  in  time  to  avoid  in- 
jury. Held,  that  it  was  not  the  duty  of  the 
driver  to  have  stopped  the  car  either  the 
first  or  second  time  that  he  noticed  the 
child  ;  that  the  company  was  not  bound  to 
move  its  cars  at  a  walking  pace,  and  that  no 
negligence  was  shown.  Citizens'  St.  R.  Co. 
v.  Carey,  56  /nd.  396,  18  Am.  Ry.  Rep.  126. 

64.  Right  to  assume  that  chihl  will 
leave  track.*— If  a  child  nineteen  montiis 
old  is  on  a  street-railway  track,  in  advance 
of  a  moving  car,  the  person  operating  it  is 
not  at  liberty  to  act  on  the  assumption  that 
it  will  see  the  danger  and  avert  it.  Galves- 
ton C.  R.  Co.  V.  Hewitt,  67  Tex.  473,  3  S.  IV. 
Rep.  705.— Applied  in  Artusy  v.  Missouri 
Pac.  R.  Co.,  37  Am.  &  Eng,  R.  Cas.  288, 
73  Tex.  191,  II  S.  W.  Rep.  177. 

65.  Liability  for  acts  ot  driver  out- 
side scope  of  his  eiuploynient. — The 
driver  of  a  street-car  struck  at  a  boy,  who 
was  running  alongside  the  car,  and  acci- 
dentally wound  the  lines  with  which  he  was 
driving  around  the  boy's  arm  so  that  he 
was  drawn  under  the  wheels  of  the  car  and 
his  leg  crushed.  Held,  that  the  company 
was  not  liable,  x'o  render  the  master  re- 
sponsible for  the  act  of  his  servant  the  act 
complained  of  must  have  been  committed 
bona  fide  by  the  servant,  as  such,  and  in  the 
line  of  his  employment,  and  in  this  case  the 
driver  was  not  acting  in  the  line  of  his  em- 
ployient.  Chicago  City  R.  Co.  v.  Mogk,  44 
///.  App.  17. 


<♦  See  also  ante,  30. 
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GG.  Conipnny's  iieg:lii;viicc  is  a 
question  «f  fact.* — (i)  Generally. — Con- 
tributory negligence  of  a  child  killed  by  a 
street-car  being  shown,  and  there  being 
substantial  evidence  of  want  of  care  on  the 
part  of  the  driver,  the  case  is  properly  sub- 
mitted to  the  jury.  Pearson  v.  Union  R. 
Co.,  14  Mo.  App.  579. 

(2)  Illustrations.— K  child  four  years  of 
age  started  to  run  across  a  street  at  about 
the  middle  of  the  block,  fell  about  four  feet 
in  front  of  a  horse  drawing  defendant's 
street-car,  moving  at  a  slow  trot,  and  was 
run  over.  There  was  evidence  that  it  was 
dark  at  the  time,  but  sufficiently  light  to 
enable  one  to  distinctly  see  the  child  half 
way  across  the  street ;  that  to  the  driver's 
knowledge  the  street  at  this  point  was 
much  frequented  by  children  ;  that  the  car 
could  have  been  stopped  within  a  distance 
of  two  feet;  that  the  driver  was  giving  no 
attention  to  the  track  in  front  of  him  and 
did  not  see  the  child  before  the  car  passed 
over  him.  Held,  that  the  question  of  negli- 
gence was  properly  submitted  to  the  jury. 
Rosenkram  v.  Lindcll  R.  Co.,  108  Mo.  9,  18  5. 
W.  Rep.  890. 

Where  it  appeared  that  decedent  was  a 
child  six  years  of  age,  about  four  feet  in 
height,  and  possessed  of  the  ordinary  intel- 
ligence of  his  years;  that  he  had  been  in 
the  habit  of  going  on  errands  for  his  mother 
for  a  period  of  six  months  prior  to  the  date 
of  the  accident;  that  on  the  afternoon  of 
September  3,  1892,  deceased  was  sent  by 
his  mother  on  an  errand,  and  started  to 
cross  Flatbush  avenue  from  the  west  curb, 
and  when  about  twelve  or  fifteen  feet  from 
the  curb  he  stooped  to  pick  up  somel  ling, 
then  proceeded  across  the  avenue,  and  was 
struck  by  the  horses  of  one  of  defendant's 
cars  :  and  it  also  appeared  that,  at  and  just 
before  the  accident,  the  car  was  going  very 
fast,  the  driver  was  not  looking  ahead  of 
him,  hut  was  engaged  in  conversation  with 
a  passenger  and  had  his  head  turned  to  one 
side ;  that  he  did  not  see  the  boy,  or  even 
know  that  he  had  run  over  him  until  the 
conductor  whistled  for  him  to  stop  the  car, 
and  when  the  driver  looked  around  to  the 
conductor,  the  latter  pointed  back  to  the 
body  of  the  boy  then  lying  on  the  track  to 
the  rear  of  the  car ;  that  the  car  went  about 
seventy-five  feet  from  where  the  boy  was 
lying  before  it  stopped  ;  that  there  was  no 

*  See  also  ante,  12,  «»,  48.  55. 


obstruction  to  prevent  tlu  driver  from  see- 
ing the  boy,  if  he  had  been  looking  ahead 
and  attending  to  his  duties — held,  that 
this  evidence  clearly  made  out  a  case  of 
negligence  on  the  part  of  the  driver,  and 
established  a  stale  of  facts  which  made  it 
prov^r  to  submit  to  a  jury  the  question  of 
the  driver's  negligence.  Mason  v.  Atlantic 
Ave.  R.  Co.,  4  Misc.  {A'.  V.)  291,  24  ^\'.  V. 
Supp.  139.  53^-  Y.S.R.M\. 

Plaintiff,  a  boy  of  five,  started  to  cross 
Second  avenue.  New  Vork  city,  in  charge 
of  another  boy  about  twelve.  The  older 
boy  just  passed  in  front  of  the  horses  of  a 
street-car,  but  plaintiff  was  struck  and  in- 
jured. It  was  about  noon,  and  the  driver 
was  urging  his  horses  at  an  unusual  rate  of 
speed.  It  appeared  that  the  boys  could 
have  been  seen  approaching  the  track  when 
90  or  100  feet  distant,  and  that  the  car 
could  have  been  stopped,  when  going  at  a 
proper  speed,  in  from  16  to  22  feet.  Held, 
that  the  case  should  have  been  submitted  to 
a  jury,  and  a  judgment  of  nonsuit  was 
error.  Pendril  v.  Second  Ave.  R.  Co.,  43 
Ho7'j.  Pr.  {N.  K.)  jyy.— Quoting  Mangam 
V.  Brooklyn  R.  Co..  38  N.  Y.  461  ;  OMara 
V.  Hudson  Rivet  R.  Co.,  38  N.  Y. 
449. 

A  boy  seven  years  old  had  crossed  a  street 
to  a  point  between  two  railroad  tracks, 
where  cars,  moving  in  opposite  directions 
on  each  track,  were  in  full  sight,  when  he 
undertook  to  retrace  his  steps,  but  fell  on 
the  track  and  was  killed.  Though  by- 
standers called  to  the  driver  he  made  no 
effort  to  stop  his  car.  Held,  that  the  ques- 
tion of  negligence  should  have  been  sub- 
mitted to  the  jury.  Block  v.  Harlem  Brid^^^e, 
M.  <>  F.  R.  Co.,  28  N.  V.  S.  R.  495,  o  iV.'  y. 
Supp.  164,  55  Hun  607,  mem. 

In  an  action  for  an  injury  caused  by  a 
street-car  running  over  a  child  four  ;  ears  of 
age,  where  there  is  testimony  c:.  behalf  of 
plaintiff  which  alone,  if  believed,  would 
warrant  a  jury  in  inferring  negligence  on 
the  part  of  the  company,  the  case  must  be 
submitted  to  the  jury,  notwithstanding  the 
whole  testimony  as  to  the  facts  al!eg(^d  to 
constitute  negligence  be  conflicting,  and  no 
matter  how  strong  or  persuasive  be  the 
countervailing  proof.  In  such  case  the 
credibility  of  the  witnesses  and  the  weight 
of  the  evidence  are  matters  exclusively  for 
the  jury.  The  single  preliminary  question 
for  the  court  is :  Is  there  any  evidence 
which,  taken  alone,  would  fairly  justify  the 
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jury  in  inferring  negligence?  Citisens' 
Pass.  Ji.  Co.  V.  Foxley,  107  Pa.  St.  537. 

In  an  action  for  the  death  of  a  boy  six 
years  old  who  was  run  over  by  a  cable-car, 
it  is  proper  to  submit  the  case  to  the  jury 
where  there  is  evidence  that  at  the  time  of 
the  accident  the  gripman  was  standing  on 
the  side  of  the  cab  with  one  hand  out  of  the 
window,  and  looking  towards  the  houses  he 
was  passing;  that  he  did  not  have  hold  of 
his  grip  or  brake;  and  that  when  hallooed 
to  by  persons  who  saw  the  child  on  the 
track  when  the  car  was  two  and  one  half 
lengths  away,  he  paid  no  attention  to  the 
warning.  Schnurv.  Citizens'  Traction  Co., 
153  Pa.  St.  29,  25  Atl.  Rep,  650. 

Upon  examination  of  the  evidence  in  this 
case — held,  that  it  was  not  conclusively 
shown,  either  that  the  driver  of  the  street- 
car which  ran  over  and  killed  plaintiff's 
child  was  not  guilty  of  negligence,  or  that 
the  mother  of  the  child  was  guilty  of  con- 
tributory negligence  in  leaving  it  in  charge 
of  its  brother,  13  years  old,  while  she  went 
out  to  obtain  family  supplies,  and  that  the 
court  erred  in  not  submitting  these  ques- 
tions to  the  jury,  and  in  directing  a  non- 
suit. Dahl  V,  Milwaukee  City  R.  Co.,  19 
Am.  &*  Eng.  R.  Cas,  121,62  Wis.  652,  22  N. 
W.  Rep.  755. 

ni.  CONTBIBUTOBT  NEOLIGENCE  OF 
CHILDREN.* 

I.  In  General. 

67.  At  what  age  not  responsible^ 
generally.f — The  rule  respecting  contribu- 
tory negligence  presupposes  sufficient  in- 
telligence to  know  the  existence  of  danger. 
Walters  v.  Chicago,  R.  J.  &>  P.  R.  Co.,  41 
Imva  71. 

The  law  fixes  no  cv.rtain  age  at  which 
children  are  of  sufficient  intelligence  to 
have  imposed  upon  them  the  full  degree  of 

*  Contributory  negligence  of  infants,  see 
notes,  35  Am.  &  Eng.  R.  Cas.  394;  6  Id.  63; 
10  L.  R.  A.  654. 

Infancy  as  affecting  question  of  contributory 
negligence,  see  note,  55  Am.  Dec.  676. 

Contributory  negligence  of  child  not  a  bar  to 
recovery,  see  notes,  17  L.  R.  A.  78;  6  Id.  536. 

f  Children,  when  sui  juris,  see  note,  10  L.  R. 
A.  655. 

Infants  of  tender  years  cannot  be  contribu- 
torily  negligent,  see  notes,  31  Am.  &  Eng.  R. 
Cas.  419;  3  L.  R.  A.  385. 

Application  of  doctrine  of  comparative  negli- 
gence where  children  are  injured,  see  Compara- 
tive Negligence,  O. 


care  incumbent  upon  persons  of  mature 
age.  Houston  &•  T.  C.  R.  Co.  v.  Simpson, 
60  Tex.  103. 

Contributory  negligence  cannot  be  im- 
puted to  a  child  when  of  such  tender  years 
that  it  is,  by  legal  presumption,  incapable  oj 
judgment  or  discretion.  Pratt  C.  &^  I.  Co. 
V.  lirawley,  83  Ala.  37'.  3  -^'«-  St.  Rep.  751, 
3  So.  Rip.  555.  Little  Rock  6-  Ft.  S.  R. 
Co.  v.  Barker,  33  Ark.  350.— Quoting  Sioux 
City  &  P.  R.  Co.  V.  Stout,  17  Wall.  (U.  S.) 
660.—  Twist  V.  Winona  <S-  St.  P.  R.  Co.,  37 
Am.  &*  Eng.  R.  Cas.  336,  39  Minn.  164,  39 
N.  W.  Rep.  402. 

But  where  a  child  has  attained  such  an 
age  as  to  be  capable  of  exercising  his  judg- 
ment and  discretion,  he  is  responsible  for 
the  exercise  of  such  a  degree  of  care  and 
vigilance  as  might  reasonably  be  expected 
of  one  of  his  age  and  mental  capacity. 
Twist  V.  Winona  &>  St.  P.  R.  Co.,  37  Am. 
&»  Eng.  R.  Cas,  336,  39  Minn.  164,  39  N. 
W.  Rep.  402. 

And  evidence  may  be  received  to  rebut 
the  presumption  of  incapacity  to  exercise 
discretion.  Vicksburg  v.  McLain,  drj  Miss. 
4,  6  So.  Rep.  774.— Following  Westbrook 
V.  Mobile  &  O.  R.  Co.,  66  Miss.  560, 

Contributory  negligence  cannot  be  imputed 
to  a  small  boy  who  was  injured  while  play- 
ing with  other  boys  on  a  turntable.  Sioux 
City  &*  P.  R.  Co.  v.  Stout,  17  Wall.  {US.) 
657.  —  Distinguished  in  McDonald  v. 
Union  Pac.  R.  Co.,  35  Fed.  Rep.  38;  O'Con- 
nor V.  Illinois  C.  R.  Co.,  44  La.  Ann.  339. 
Not  followed  in  Daniels  v.  New  York  & 
N.  E.  R.  Co.,  154  Mass.  349.  Quoted  in 
Lusby  V.  Atchison,  T.  &  S.  F.  R.  Co.,  41 
Am.  &  Eng.  R.  Cas.  93,  41  Fed.  Rep.  181 ; 
Little  Rock  &  Ft.  S.  R.  Co.  v.  Barker,  33 
Ark.  350;  Hobson  v.  New  Mexico  &  A.  R. 
Co.,  (Ariz.)  28  Am.  &  Eng.  R.  Cas.  360, 
II  Pac.  Rep.  545.  Reviewed  in  Robinson 
V.  Oregon  S.  L.  &  U.  N.  R.  Co.,  7  Utah  493. 

Though  the  analogies  of  criminal  law 
touching  presumptions  as  to  the  age  of  dis- 
cretion are  properly  regarded  by  a  court  in 
ruling  upon  a  demurrer  where  contributory 
negligence  by  an  infant  is  involved  (as  was 
decided  by  this  court  in  Rhodes  v.  Georgia 
Railroad,  84  Ga.  320),  it  is  doubtful  whether 
these  analogies  have  any  relevancy  on  the 
trial  of  the  case  before  the  jury.  The  bet- 
ter rule  would  be  for  the  jury  to  deal  with 
each  case  on  its  own  facts,  unhampered  by 
presumptions  of  law  either  for  or  against 
the  competency  of  the  child.    Central  R. 
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S*  B.  Co.  V.  Rylee,  87  Ga.  491,  13  S.  E.  Rep. 
584. 

Up  to  a  certain  age,  the  precise  limit  of 
which  cannot  be  well  defined,  a  child  is  in- 
capable of  contributory  negligence,  and  the 
court  may  so  hold  as  a  matter  of  law.  It 
has  been  held  that  children  of  eighteen 
months,  of  two  years,  of  two  years  and  ten 
months,  of  four  years,  under  five  years,  of 
five  years,  of  six  years,  under  seven  years, 
and  even  seven  years  of  age,  are  incapable 
of  such  negligence,  and  this  rule  seems  to 
have  been  recognized  in  this  state  m  several 
cases.  Chicago  City  R.  Co.  v.  Wilcox,  50 
Am.  &^  Eng.  R.  Cas.  464,  138  ///.  370, 
27  A^.  E.  Rep.  899 ;  affirming  33  ///.  App.  450. 

08.  Cliiltlreii  two  years  of  age  or 
under. — Contributory  negligence  cannot 
be  attributed  to  an  infant  two  years  of  age. 
Walters  v.  Chicago,  R.  I.  &-  P.  R.  Co.,  41 
Iowa  71. 

Nor  to  a  child  nineteen  months  old. 
Kay  V.  Pennsylvania  R.  Co.,  65  Pa.  St.  269. 

Nor  to  an  infant  only  eighteen  months 
old.  Schmidt  v.  Mihvaukee  &*  St.  P.  R.  Co., 
23  Wis.  186. 

Nor  to  an  infant  seventeen  months  old. 
Chicago  W.  D.  R,  Co.  v.  Ryan,  43  Am.  &> 
Eng.  R.  Cas.  396,  131  ///.  474,  23  A'^.  E.  Rep. 
385  ;  affirming  31  ///.  App.  621. 

Nor  to  a  child  sixteen  months  old.  Fis- 
selmaycr  v.  Third  Ave.  R.  Co.,  2  N.  Y.  S.  R. 

7S- 

Nor  to  a  child  under  two  years  of  age. 
Far r is  v.  Cass  Ave.  <S>»  F.  G.  R.  Co.,  80 
Mo.  325  ;  affirming  8  Mo.  App.  589. 

For  as  matter  of  law,  it  is  incapable  of 
judgment  and  discretion.  Georgia  Pac.  R. 
Co.  V.  Blanton,  84  Ala.  154,  4  So.  Rep.  621. 

If  a  child  nineteen  months  ofage  is  injured 
through  the  negligence  of  a  company  or  its 
servants  its  incapacity  will  shield  it  from  re- 
sponsibility for  its  own  acts.  Kay  v.  Penn- 
sylvania R.  Co.,  65  Pa.  St.  269. — Approved 
IN  Keffe  V.  Milwaukee  &  St.  P.  R.  Co.,  21 
Minn.  207.  Disapproved  in  Battishill  v. 
Humphreys,  28  Am.  &  Eng.  R.  Cas.  597, 
64  Mich.  494.  Distinguished  in  Flower 
V.  Pennsylvania  R.  Co.,  69  Pa.  St.  210. 
Reviewed  in  Ohio  &  M.  R.  Co.  v.  Mc- 
Daneld,  5  Ind.  App.  108  ;  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Priest,  50  Kan.  16. 

00.  Children  more  than  two  and 
less  than  seven  year-  of  age. — In  an 
action  for  injuries,  contributory  negligence 
cannot  be  attributed,  so  as  to  relieve  the 
company   from  liability  for  its  own  negli- 


gence, to  a  child  two  years  and  ten  months 
of  age.  Norfolk  &'  P.  R.  Co.  v.  Ormsby,  27 
Gratt.  (Va.)  455,  17  Am.  Ry.  Rep.  321. 

Nor  to  a  child  two  and  one  hiilf  years  of 
age.  Keyser  v.  Chicago  &*  G.  T.  R.  Co.,  19 
Am.  &^  Eng.  R.  Cas.  91,  56  Mich.  559,  56 
Am.  Rep.  405,  23  A^.  W.  Rep.  311. 

Nor  to  a  child  three  years  old.  Mas- 
check  v.  St.  Louis  R.  Co. ,  3  Mo.  App.  600 ; 
see  also  71  Mo.  276. 

Nor  to  an  infant  three  or  four  years  ot 
age.  Mangam  v.  Brooklyn  R.  Co. ,  38  A^.  Y. 
455;  affirming  36  Barb.  230.— Following 
Hartfieldz/.  Roper,  21  Wend.  (N.  Y.)  615. 
Reviewing  Daley  v.  Norwich  &  W.  R.  Co., 
26  Conn.  591 ;  Robinson  v.  Cone,  22  Vt. 
213;  Lynch  v.  Murdin,  1  Q.  B. 29,41  E. C.  L. 
422;  Honegsberger  z/.  Second  Ave.  R.  Co., 
33  How.  Pr.  (N,  Y.)  195. 

Nor  a  child  four  years  of  age.  Erie  City 
Pass.  R.  Co.  V.  Schuster,  113  Pa.  St.  412,  57 
'Am.  Rep.  47 1 , 6  Atl.  Rep.  269.  Fink  v.  Mis- 
souri Furnace  Co.,  10  Mo.  App.  61 ;  reversed 
on  other  grounds  in  82  Mo.  276. 

Nor  to  a  child  under  five  years  of  age,  es- 
pecially when  it  is  of  less  than  ordinary 
mental  capacity.  Chicago  <S>»  A.  R.  Co.  v. 
Gregory,  58  ///.  226,  1 1  Am.  Ry.  Rep.  92. 

Nor  ordinarily  to  a  child  of  the  age  of  five 
years  and  seven  months.  Westerfidd  v. 
Levis,  43  La.  Ann.  63,  9  So.  Rep.  52. 

Nor  to  a  six-year-old  child.  Buck  v. 
People's  St.  R.,E.  L.  6-  P.  Co.,  46  Mo.  App. 
555-— Applying  Pittsburg,  A.  &  M.  Pass. 
R.  Co.  v.  Caldwell,  74  Pa.  St.  ^2\.— Central 
Trust  Co.  v.  Wabash,  St.  L.  &-  P.  A'.  Co.,  31 
Fed.  Rep.  246. 

Nor  to  a  child  under  six  years  of  age. 
Bay  Shore  R.  Co.  v.  //arris,  67  Ala.  6. — 
Following  Government  St.  R.  Co.  v. 
Hanlon,  53  Ala.  70. 

A  child  of  three  years  is  of  such  a  tender 
age  as  to  be  incapable  of  negligence,  and 
could  not  be  considered  a  trespasser.  Bat- 
tishill V.  //umphreys,  28  Am.  &^  En^.  R.  Cas. 
597,  64  Mich.  494,  31  Ar.  W.  Rep.  894.— 
Following  Keyser  v.  Chicago  &  G.  T.  R. 
Co.,  56  Mich.  559. 

While  contributory  negligence  cannot  be 
imputed  to  a  child  five  and  one  half  years 
old,  where  such  child  unexpectedly  and 
without  warning  runs  from  the  pavement 
against  a  moving  traction  car,  such  fact  is 
not  evidence  of  negligence  on  the  part  of 
the  railway  company  so  as  to  render  them 
liable.  Chilton  v.  Central  Traction  Co.,  152 
Pa.  St.  425,  25  AtL  Rep.  606. 
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A  child  of  six  years  cannot  be  declared 
negligent,  as  a  matter  of  law,  in  not  avoid- 
ing a  collision  with  a  moving  locomotive. 
It  is  only  bound  to  use  the  care  of  which  it 
is  capable,  considering  its  age  and  capacity. 
Toi/u  V.  Missouri  Puc.  R.  Co.,  {Mo.)  i8  S. 
W.  Rep.  996.— Foi.i.owiNG  Adams  v.  Wig- 
gins Ferry  Co.,  27  Mo.  95 ;  Isabel  v.  Hanni- 
bal &  St.  J.  R.  Co.,  60  Mo.  475;  Farris  z/. 
Cass  Ave.  &  F.  G.  K.Co.,8o  Mo.  325;  Wer- 
ner V.  Citizens'  R.  Co.,  81  Mo.  368. 

Where  there  is  any  d'."bt  as  to  a  child 
being  of  such  age  and  capacity  that,  in  law, 
he  should  be  held  siti  juris,  it  should  be 
left  to  the  jury  to  say  by  their  verdict 
whether  he  is  so  or  not.  Mangam  v. 
Brooklyn  R.  Co.,  38  A\  Y.  455;  affirming 
36  Barb.  230. — FoLLOWKU  in  Sioux  City  & 
P.  R.  Co.  V.  Stout,  17  Wall.  (U.  S.)  657.  Re- 
VIKWED  IN  Williams  v.  Noriliern  Pac.  R. 
Co.,  II  Am.  &  Eng.  R.  Cas.  421,  3  Dak. 
168. 

70.  Children  seven  years  of  age  or 
more.— (i)  Rule  stated. — The  law  fixes  no 
arbitrary  age  at  which  the  child  becomes 
capable  of  contributory  negligence ;  but  be- 
tween the  ages  of  seven  and  fourteen,  the 
presumption  is  that  he  is  non  sui  juris. 
Tritmbo  v.  City  St.  Car  Co.,  89  Va.  780. 

Between  the  ages  of  seven  and  fourteen 
years,  though  pritna facie  an  infant  is  in- 
capable of  exercising  judgment  and  discre- 
tion, evidence  of  capacity  may  be  received 
and  contributory  negligence  shown  as  a  de- 
fense to  an  action  for  personal  injuries. 
Pratt  C.  &>  I.  Co.  V.  Brawlcy,  83  Ala.  371, 
3  Am.  St.  Rep.  751,  3  So.  Rep.  555. 

A  child  between  the  ages  of  7  and  14 
years,  must  be  reasonably  expected  to  exer- 
cise some  degree  of  care,  but  the  measure  of 
it  must  depend  upon  his  capacity  and  intel- 
ligence. Hepfcl  V.  St.  Paul,  M.  &>  M.  R. 
Co.,  40  Minn.  263,51  N.  W.  Rep.  1049.— 
Revikwing  Gunderson  v.  Northwestern 
Elevator  Co.,  47  Minn.  161. 

After  an  infant  has  attained  the  age  of 
fourteen  years,  the  presumption  is  indulged 
that  he  is  capable  of  exercising  judgment 
and  discretion  ;  but  before  that  age  the  con- 
trary presumption  prevails.  Lovell  v.  De 
Bardelaben  C.  <S- /.  Co.,  90  Ala.  \i,T  So.  Rep. 
756. 

The  presumption  that  an  infant  at  the  age 
of  fourteen  years  has  sufficient  capacity  to 
be  sensible  of  danger  and  to  have  the  power 
to  avoid  it  will  stand  until  overthrown  by 
clear  proof  of  the  absence  of  such  discretion 


as  is  usual  with  infants  of  that  age.  Nagle 
V.  Allegheny  Valley  R.  Co.,  88  Pa.  St.  35.— 
Distinguished  in  Pennsylvania  R.  Co.  v. 
White,  88  Pa.  St.  327.  Explained  in 
Kehler  v.  Schwenk,  144  Pa.  St.  348.  Fol- 
lowed IN  Rhodes  v.  Georgia  R.  &  B.  Co., 
84  Ga.  320. 

The  increase  of  responsibility  makes  no 
sudden  leap  at  the  age  of  fourteen.  That  is 
simply  the  convenient  point  at  which  the 
law,  founded  on  experience,  changes  the 
presumption  of  capacity,  and  puts  upon  the 
infant  the  burden  of  showing  his  personal 
want  of  the  intelligence,  prudence,  foresight, 
or  strength  usual  in  lliose  of  that  age. 
Kehler  v.  Schwenk,  144  Pa.  St.  34S,  22  At'.. 
/I't/. 910.— ExPLAiNiN';  Nagle?/.  All(;gheny 
Valley  R.  Co.,  88  Pa.    t.  35. 

(2)  Its  applications. — A  child  eight  years 
old  will  not  be  held  to  be  guilty  of  contrib- 
utory negligence.  Taylor  v.  Delaware  &> 
H.  Canal  Co.,  28  Am.  &'  Eng.  R.  Cas.  656, 
113  Pa.  St.  162,  8  Atl  Rep.  43. 

But  a  boy  eleven  years  of  age  is  not  of 
such  tender  years  as  not  to  be  chargeable 
with  negligence  in  playing  and  lounging 
upon  the  right  of  way  and  track  of  a  rail- 
road. Masser  v.  Chicago,  R.  I.  <&■»  P.  R.  Co., 
68  Iowa  602,  27  N.  M\  Rep.  776. 

In  the  absence  of  evidence  tending  to 
show  that  a  boy  twelve  years  of  age  was  not 
qualified  to  understand  the  danger  and  ap- 
preciate the  necessity  for  observing  that 
degree  of  caution  in  crossing  a  railroad 
track  an  adult  would,  h-;  must  be  deemed 
sui  juris  and  chan.'ieaV.'  ^tH.  ;.he  same 
measure  of  caution  ps  ...  . ■•  *  'Pucker  v. 
Ae7u  York  C.  (S^»  //.  .' .  />'  ..:..,  .'24  X.  Y. 
308,  26  A'.  E.  Rip.  916,  :56 
reversing  33  A'.  1'.  >S'.  R.  8', 
692. 

Where  a  boy  of  13  sues  for  being  injured 
by  a  street-car  and  the  question  of  his  con- 
tributory negligence  is  raised,  it  is  error  to 
instruct  the  jury  as  to  the  law  relating  to 
the  care  a  child  of  five  or  six  should  exer- 
cise, as  in  such  case  a  child  is  non  sui  juris, 
and  the  law  applicable  to  his  case  does  not 
apply  to  a  boy  of  13.  Holmes  v.  Atlantic 
Ave.  R.  Co.,  16  A'.  ]'.  S.  R.  743.-D1S- 
TINGUISHING  Kunz  V.  Troy,  104  N.  Y.  344, 
5  N.  Y.  S.  R.  642. — Applied  in  Dorman  v. 
Broadway  R.  Co.,  16  N.  Y.  S.  R.  753. 

7  I .  Conflict  of  laws  as  to  tlic  age 
of  responsibility.  —  The  injury  com- 
plained of  having  been  received  in  North 
Carolina,  the  law  of  that  state  as  to  the  age 
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at  which  a  boy  may  be  guilty  of  contribu- 
tory negligence  (as  shown  by  a  decision  of 
her  court  of  last  resort,  introduced  in  evi- 
dence in  this  case)  must  govern  an  at-tion 
bi ought  in  this  state  upon  this  cause  of 
aciioi).  Briiiger  v.  Aslu-nillc  S^  S.  R.  Co., 
27  So.  Car.  456,  13  Am.  St.  Rep.  653,  3  S.  E. 
Rep.  860. 

The  boy  being  between  the  ages  of  10 
and  1 1  when  the  injuries  were  received,  tiie 
trial  judge  could  not  properly  charge  that 
the  boy  could  contribute  to  the  injury  nor 
that  he  could  not,  but  properly  charged  the 
jury  that  the  test  of  the  boy's  capacity  for 
contributory  negligence  was  his  age,  his  in- 
telligence, his  ability  to  know  and  appreci- 
ate the  danger  of  his  surroundings,  pro- 
vided North  Carolina  law  did  not  fix  the 
age.  Bridger  v.  Asltcville  dr^  S.  R.  Co.,  27 
So.  Car.  456,  13  A>/i.  S/.  Rep.  653,  3  S.  E. 
Rep.  860. 

73.  Degree  of  cnre  required  of 
child,  {fciierallj'.* — A  child,  to  the  ex- 
tent that  it  has  knowledge  and  understand- 
ing of  a  danger,  or  where  it  is  of  such . 
nature  as  to  be  obvious  even  to  one  of  his 
years,  is  under  a  legal  duty  to  avoid  it. 
Ridenhour  v.  Kansas  City  Cable  R.  Co.,  102 
Mo.  270,  13  S.  IV.  Rep.  889,  14  S.  IV.  Rep. 
760. 

Ordinary  care  for  his  own  safety  is  not 
necessarily  the  measure  of  diligence  incum- 
bent upon  a  child  under  fourteen  years  of 
age ;  nor  is  such  child  bound,  as  matter  of 
law,  to  anticipate  negligence  by  others. 
Georgia  Midland  <5^  G.  R.  Co.  v.  Evans,  87 
Ga.  673,  135.  E.  Rep.  580. 

The  mother  of  a  child  two  and  a  half 
years  old,  who  lived  on  a  second  floor, 
dressed  the  child  and  sent  her  down  stairs 
to  play  with  other  children  in  the  rear  of 
the  house  while  she  cleaned  her  rooms; 
but  the  child  went  on  the  street  in  front  of 
the  house  and  was  injured  by  a  street-car. 
Held,  in  an  action  to  recover  for  the  in- 
juries, that  it  was  proper  to  charge  the  jury 
that,  after  determining  whether  the  com- 
pany was  negligent,  then  they  were  to  de- 
cide whether  the  child  did  what  was  pru- 
dent in  the  circumstances  in  which  it  was 
placed,  considering  its  age,  and  also  whether 
there  was  any  omission  of  care  and  pru- 
dence on  the  part  of  the  child  or  its  motiier 

*  Cwre  required  of  children,  see  note,  4  Am.  & 
Eno.  R.  Cas.  550. 

Decree  ot  care  required  of  children,  see  note, 
1  L.  R.  A.  127. 


which  occasioned  the  injury  in  whole  or  in 
part,  and  that  if  they  were  not  free  from 
negligence  contributing  to  the  injury  plain- 
tiff had  no  cause  of  action.  Hyland  v. 
Yonkers  R.  Co.,  4  N.  Y.  Supp.  305,  22  N. 
Y.  S.  R.  100,  51  Hun  643,  nieni.;  ajfinind in 
119  A'.  Y.  612,  mem.,  23  A'.  E.  Rep.  1143, 
28  N.  Y.  S.  R.  977. 

Children  are  not  bound  to  use  the  utmost 
care  in  crossing  a  track  at  a  public  crossing, 
for  adults  are  not  even  required  to  use  such 
a  degree  of  care  under  like  circumstances. 
Nehrbas  v.  Central  Pnc.  R.  Co.,  14  Am.  (S«« 
Eng.  R.  Cas.  670,  62  Cat.  320. 

7;J.  Defjree  of  osire  iiieaisiirod  by 
tlie  aye  and  capacity  of  injured 
cliild.* — Due  care  according  to  age  and 
capacity  is  all  the  law  exacts  of  a  child  of 
tender  years.  Ordinary  care,  which  is  that 
of  every  prudent  man,  is  not  the  standard 
for  a  child.  U'estern  &^  A.  R.  Co.  v.  Vonng, 
42  Am.  &^  Eng.  R.  Cas.  135,  83  Ga.  512,  10 
S.  E.  Rep.  \^T ;  former  appeal,  81   Ga.  397. 

An  infant  eighteen  months  old  must  not 
be  judged  by  the  same  rules  which  are  ap- 
plied to  adults  when  he  is  sought  to  be 
charged  with  negligence.  Schmidt  v.  Mil- 
waukee &-  St.  P.  R.  Co.,  23  Wis.  186. 

A  child  of  tender  years  is  not  expected  or 
required  to  exercise  the  same  degree  of  care 
or  circumspection  as  an  adult,  and  in  cases  of 
personal  injury  the  degree  of  care  required 
of  such  a  child  is  to  be  determined  by  refer- 
ence to  its  age  and  intelligence.  Cooper  v. 
Lake  Shore  ^^  M.  S.  R.  Co.,  66  Mich.  261, 
10  West.  Rep.  184,  33  A^  W.  Rep.  306. 

All  that  is  demanded  in  such  cases  is  a 
degree  of  care  or  diligence  equal  to  the 
capacity  of  the  child.  He  is  incapable  of 
exercising  any  judgment  or  forethought, 
and  can  neither  apprehend  the  danger  of 
remaining  on  a  railroad  track  when  a  train 
is  approaching  nor  take  suitable  means  to 
protect  himself  agafnst  it.  Schmidt  v.  Mil- 
waukee  &'  St.  P.  R.  Co.,  23  Wis.  i86. 

Due  care  for  us  own  safety  in  a  child 
nine  years  of  age  is  such  care  as  its  capa- 
city, mental  and  physical,  fits  it  for  exercis- 
ing in  the  actual  circumstances  of  the  oc- 
casion and  situation.  Neither  the  average 
child  of  its  own  age  nor  the  prudent  man 
is  a  standard  by  which  to  measure  its  dili- 
gence with  legal  exactness.  Such  care  as 
the  capacity  of  the  particular  child  enables 
it  to  use,  naturally  and  reasonably,  is  what 

*  See  also  post,   75. 
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the  law  requires.  Western  tf-*  A.  K.  Co.  v. 
Young,  y]  Am.  &^  Kng.  K.  Cas.  489,  81  Ga. 
397,  7  i".  E.  Rep.  913  \  further  appeal  tn  42 
/^;«.  (Sw  £'«i'.  K.  Cas.  135,  83  (Jrt.  512,  10  ^'. 
£.  Kep.  197.— Explaining  Vickers  v.  At- 
lanta &  \V.  P.  R.  Co.,  64  Ga.  306. 

A  child  is  to  be  held  to  the  exercise  of 
care  for  its  personal  safety  according  to  its 
age,  experience,  and  intelligence,  and  tiie 
circumstances  by  which  it  was  surrounded 
at  the  time  of  the  injury,  and  it  cannot  be 
held  as  matter  of  law  that  negligence  can- 
not be  imputed  to  a  child  6  or  7  years  of 
age.  The  question  is  one  of  fact  for  the 
jury.  Chicago  City  R.  Co.  v.  Wilcox,  {III.) 
43  Ant.  &•  Eng.  R.  Cas.  299,  24  N.  E.  Rep. 
419. 

The  degree  of  care  required  of  an  infant, 
the  omission  of  which  will  constitute  negli- 
gence on  his  part,  is  to  be  measured  in  each 
case  by  the  maturity  and  capacity  of  the  in- 
dividual. Thurber  v.  Harlem  Bridge,  M. 
&-  F.  R.  Co.,  60  A^.  Y.  326,  10  Am.  Ry.  Rep. 
126.  —  Disapproving  Honegsberger  v. 
Second  Ave.  R.  Co.,  33  How.  Pr.  (N.  Y.) 
193,  I  Keyes  570.  Reviewing  Lynch  v. 
Nurdin,  i  Q.  B.  29;  Sheridan  v.  Brooklyn 
City  &  N.  R.  Co.,  36  N.  Y.  39.— Applied 
in  Finklestein  v.  New  York  C.  &  H.  R.  R. 
Co..  41  Hun  (N.  Y.)  34,  2  N.  Y.  S.  R.  680. 
Followed  in  Maher  v.  Central  Park,  N.  & 
E.  R.  R.  Co.,  67  N.  Y.  52.  Quoted  in 
Wendell  v.  New  York  C.  &  H.  R.  R.  Co.,  14 
Am.  &  Eng.  R,  Cas.  663.  91  N.  Y.  420; 
Block  V.  Harlem  Bridge,  M.  &  F.  R.  Co., 
28  N.  Y.  S.  R.  495,  55  Hun  607,  9  N.  Y, 
Supp.  \6\.— Chicago  &*  A.  R.  Co.\.  Murray, 
71  ///.  601.  Washington  &»  G.  R.  Co.  v. 
Gladmon,  15  Wafl.  (U.  S.)  401.  4  Am.  Ry. 
Rep.  500.  Moore  v.  Metropolitan  R.  Co.,  2 
Mackey  (Z>.  C.)  437.  K'ansas  Pac.  R.  Co.  v. 
Whipple,  37  Am.  &*  Eng.  R.  Cas.  320,  39 
Kan.  531,  18  Pac.  Rep.  730.  Duffy  \.  Mis- 
souri Pac.  R.  Co.,  19  Mo.  App.  380.  Boland 
V.  Missouri  R.  Co.,  36  Mo.  484. 

In  determining  the  contributory  negli- 
gence of  a  child  its  intelligence  must  be 
considered,  for  a  child's  care  must  be  meas- 
ured by  its  intelligence  whether  it  be  actor 
or  sufferer.  Gulf,  C.  <&-  S.  F.  R.  Co.  v.  Mc- 
Whirter,  T]  Tex.  356,  14  S.  W.  Rep.  26 

74.  Such  care  as  expected  of  cliil- 
tlreii  of  like  age  and  capacity. — (i) 
General  rules. — A  child,  so  far  as  he  is  per- 
sonally concerned,  is  to  be  held  only  to  such 
degree  of  care  as  ought  to  be  reasonably 
expected  from  children  of  his  age  and  in- 


telligence. Baltimore  City  Pass.  R.  Co.  v. 
McDonnell,  43  Md.  534,  14  Am.  Ry.  Rep, 
272.  Chicago  City  R.  Co.  v.  Wilcox,  50  Am. 
&*  Eng.  R.  Cas.  464,  1 38  ///.  370,  27  A'.  E.  Rep. 
899.  Mobile  <S-  M.  R.  Co.  v.  Crenshaw,  8  Am. 
<3~'  Eng.  R.  Cas.  340, 65  Ala.  566.  McMillan 
v.  Burlington  <S-'  M.  R.  R.  Co.,  46  Iowa  231, 
1 6  Am.  Ry.  Rep.  239,  Murray  v.  Richmond &* 
D.  R.  Co.,  93  N.  Car.  92.  Eswin  v.  St.  Louis, 
I.  M.  (S^•  S.  R.  Co.,  35  Am.  &*  Eng.  R.  Cas. 
390,  96  Afo.  290,  9  .S'.  W.  Rep.  577.  Collins 
V.  South  Boston  R.  Co.,  26  Am.  6>»  Eng. 
Ti'.  Cas.  27  h  142  Mass.  301,  7  N.  E.  Rep. 
856.  Ridenhour  v.  Kansas  City  Cable  R.  Co., 
102  Mo.  270,  13  S.  W.  Rep.  889,  14  5.  W. 
Rep.  760.  Williams  v.  Kansas  City,  S.  &• 
M.  R.  Co.,  37  Am.  &*  Eng.  R.  Cas.  329,  96 
Mo.  275,  9  ^S".  W.  Rep.  573.  Burger  v.  Mis- 
souri Pac.  R .  Co.,  1 1 2  Mo.  238,  20  S.  W. 
Rep.  439. — Quoting  Spillane  v.  Missouri 
Pac.  R.  Co.,  1 1 1  Mo.  555. — Byrne  v.  AVw 
Yorh  C.  &>  H.  R.  R.  Co.,  83  A^.  Y.  620 ;  re- 
versing 14  Hun  322. — Applied  in  Finkle- 
stein V.  New  York  C.  &  H.  R.  R.  Co.,  41  Hun 
(N.  Y.)  34,  2  N.  Y.  S.  R.  680.  Followed 
IN  Collis  V.  New  York  C.  &  H.  R.  R.  Co., 
71  Hun  (N.  Y.)  10^.— Houston  <S-  T.  C.  R. 
Co.  V.  Boozer,  34  Am.  &^  Eng.  R.  Cas.  63, 
70  Tex.  530,  8  S.  W.  Rep.  119, 

If  he  uses  such  care  as  this,  then  he  uses 
what  is,  as  to  him,  "due  care."  If  he  is 
wholly  devoid  of  power  to  appreciate  dan- 
ger or  exercise  any  degree  of  care  whatever, 
then  he  is  non  sui juris,  and  of  such  noth- 
ing is  required;  and  mere  proof  that  he  is 
such  is  proof  of  "  due  care."  Chicago  <S>» 
A.  R.  Co.  V.  Lammert,  12  ///.  App.  408. 

The  law  of  negligence  applicable  to  chil- 
dren is,  that  they  are  required  to  exercise 
only  that  degree  of  care  and  caution  which 
persons  of  like  age,  capacity,  and  experience 
may  reasonably  be  expected  to  naturally  or 
ordinarily  use  in  the  same  situation  and 
under  the  like  circumstances,  provided  the 
parents  or  persons  having  their  control  are 
^ot  guilty  of  a  want  of  ordinary  care  in 
allowing  them  to  be  placed  in  such  circum- 
stances of  danger.  This  rule  will  not  ap- 
ply to  minors  or  children  possessing  the 
knowledge  and  capacity  of  adults.  Illinois 
C.  R.  Co.  v.  Slater,  129  ///.  91,  21  A^.  E. 
Rep.  575  ;  affirming  28  ///.  App.  73.— QUOT- 
ING Chicago  &  A.  R.  Co.  v.  Becker,  76  111. 

25- 

It  seems  that  an  infant,  to  avoid  the  im- 
putation of  negligence,  is  bound  only  to 
exercise  that   degree  of   care  which    can 
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reasonably  be  expected  of  one  of  its  age ; 
and  when  an  infant  is  injured  by  alleged 
negligence,  in  passing  upon  the  i.aesiion  of 
contributory  negligence  the  age  of  the  in- 
fant is  to  be  considered  by  the  jury  with 
the  other  circumstances  of  the  case.  Do7a- 
ling  V.  New  York  C.  &*  //.  li.  A'.  Co.,  12  Am. 
&'  Eng.  R.  Cas.  73,  90  A^.  V.  670.— A  i>- 
I'LIED  IN  Finklestein  v.  New  York  C.  &  H. 
R.  R.  Co.,  41  Hun  (N.  Y.)  34.  2  N.  Y.  S.  R. 
680. 

The  measure  of  a  boy's  responsibility  for 
contributory  negligence  is  his  capacity  to 
see  and  appreciate  danger ;  and  the  rule  is 
that,  in  the  absence  of  clear  evidence  of 
the  lack  of  it,  he  will  be  held  to  such  meas- 
ure of  discretion  as  is  usual  in  those  of  his 
a.ije  and  experience,  the  measure  varying  of 
course  with  each  additional  year.  Kehler 
V.  Si/iivenk,  t44  Pa.  St.  348,  22  Atl.Rep.  910. 

(2)  Ordinary  care. — Ordinary  care  has  re- 
lation to  the  situation  and  condition  of  the 
parties,  and  varies  according  to  the  exi- 
gencies which  require  vigilance  and  atten- 
tion ;  and  when  contributory  negligence  is 
sought  to  be  attributed  to  a  child,  he  can  only 
be  held  to  that  degree  of  care  which  may 
reasonably  be  expected  from  one  under  the 
s.ime  conditions,  of  the  same  are,  sex,  in- 
telligence, and  judgment.  Baker  v.  Flint 
&>  P.  M.  R.  Co.,  68  Mich.  90,  12  West.  Rep. 
485,  35  N.   IV.  Rep.  836. 

Ordinary  care  is  such  care  as  would  ordi- 
narily be  exercised  by  persons  of  the  age 
and  in  the  situation  of  the  person  sought  to 
be  charged  with  negligence ;  and  the  fact 
that  the  person  injured  was  a  child  of  ten- 
der years  is  to  be  considered  in  determining 
the  question   of  contributory    negligence. 

ToTiVnley  v.  Chicago,  M.  &'  St.  P.  R.  Co.,  4 
Am.  &'  Eng.  R.  Cas.  562,  53  Wis.  626,  1 1  N. 

IV.  Rep.  55. 

(3)  Illustrations — Instructions.  —  A  girl 
twelve  years  old  must  exercise  what  is  to  be 
regarded  as  a  reasonable  precaution  for  one 
of  her  years  for  her  own  safety.  Paducah 
<S-  M.  R.  Co.  v.  Hoehl,  12  Bush  (Ky.)  41,  1 8 
Am.  Ry.  Rep.  338. 

Where  a  boy  of  thirteen  sues  for  being 
injured  by  a  street-car,  the  question  of  his 
contributory  negligence  is  determined  by 
wtieiher  he  acted  as  carefully  and  as  pru- 
dently as  one  of  his  age  could  reasonably  be 
expected  to  act  under  the  same  circum- 
stances. Mo7vrey  v.  Central  City  R.  Co.,  66 
Bard.  (N.  V.)  43;  affirmed  in  51  A^.  Y.  666, 
mem. 

2  D.  R.  D.— 49 


In  an  action  under  the  statute  by  a  father 
to  recover  damages  for  the  death  of  his 
child,  aged  about  five  years,  caused  by  its 
negligence,  *1k  plaintiff  is  entitled  to  recover 
if  it  appear  tnat  the  death  resulted  from  the 
want  of  ordinary  cure  and  caution  on  the 
part  of  the  defendant,  and  that  tlie  child 
used  such  care  as  might  reasonably  be  ex- 
pected under  the  circumstances  from  one  of 
her  age  and  intelligence,  and  that  the 
parent  or  the  person  to  whose  care  she  was 
intrusted  at  the  time  did  not  by  his  negli- 
gence directly  contribute  to  produce  the 
result  complained  of.  Baltimore  (3^  O.  R. 
Co.  V.  State,  30  Md.  47. 

A  boy  between  eleven  and  twelve  years  of 
age  was  killed  while  coasting  by  colliding 
with  defendant's  train  on  a  public  street  in 
♦he  city  of  St.  Louis.  The  court  instructed 
that  if  the  deceased  did  not  possess  the  dis- 
cretion of  an  adult  at  the  time  of  the  acci- 
dent, the  jury  should  consider  the  fact  in 
determining  whether  or  not  he  was  guilt\' 
of  contributory  negligence.  Held,  error. 
Eswin  V.  St.  Louis,  I.  M.  &*  S.  R.  Co.,  35 
Am.  <S«»  Eng.  R.  Cas.  390,  96  Mo.  290,  9  S. 
W.  Rep.  577.— Distinguished  in  Riden- 
hour  V.  Kansas  City  Cable  R.  Co.,  102  Mo. 
270. 

The  instruction  should  have  further  told 
the  jury  that  the  deceased  was  required  to 
use  the  care  and  caution  which  might  be 
expected  of  one  of  his  age.  Eswin  v.  St. 
Louis,  I.  M.  &^  S.  R.  Co.,  35  Am.  &"  Eng. 
R.  Cas.  390,  96  A/o.  290,  9  S.  W.  Rep.  577. 

The  court  charged  :  "  If  the  boy  (being  on 
the  track)  had  sufficient  judgment  and  dis- 
cretion to  know  his  danger,  and  did  not 
exercise  the  ordinary  care  that  one  of  his 
age  and  maturity  should,  he  was  guilty  of 
such  negligence  as  would  prevent  him  from 
recovering,"  etc.  Held,  not  to  be  error. 
Pennsylvania  R.  Co.  v.  Lewis,  79  Pa.  St.  33. 

75.  Less  care  required  of  cliildrcu 
than  of  adults.* — (i)  Generally. — A  child 
of  tender  years  is  not  to  be  held  to  the 
same  rule  of  care  and  diligence  in  avoiding 
the  consequences  of  the  negligent  or  unlaw- 
ful act  of  others,  that  is  required  of  persons 
of  full  age  and  capacity.  Pennsylvania  R. 
Co.  v.  Kelly,  31  Pa.  St.  372.— Approved  in 
Bellefontaine  &  I.  R.  Co.  v.  Snyder,  18  Ohio 
St.  399.  Distinguished  in  Lott  v.  New 
Orleans  C.  &  L.  R.  Co.,  37  La.  Ann.  337: 
Flower  v.   Pennsylvania  R.  Co.,  69  Pa.  St. 

*  See  also  ante,  73. 
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2IO  Quoted  in  State  'i>.  Baltimore  &  O. 
R.  C-..,  24  Md.  84;  Memphis  &  C.  R.  Co.  v. 
Wiiitfield,  44  Miss.  \66.— Mobile  &^  A/.  A\ 
Co.  V.  Cri'Hs/i(nu,  8  Am.  &^  /'-"j^-  A'.  C'd.?.  340, 
65  A/a.  566.  McMillan  v.  Ihirlington  «S-  iJ/. 
/i'.  A'.  Co.,  46  /<;rc(i  231,  16  ./;//.  Ky.  Kcp.  239. 
Cooper  V.  /,<»^'<'  .S'/zorf  6-  J/.  S.  R.  Co.,  66 
i1//V//.  261,  10  Wfst.  Rip.  184,  33  A'.  U\ 
Rip.  306.  Duffy  V.  ATissouri  Pac.  R.  Co.,  19 
iJA;.  y///.  380. — Disapproving  Hartficld  ?'. 
Roper,  21  Wend.  (N.  Y.)  615.  Quoting 
Philadelphia  &  R.  R.  Co.  v.  Spearen,  47 
Pa.  St.  300.  Rkvif.wing  O'Flalierty  v. 
Union  R.  Co.,  45  Mo.  "jo.—Evaiisich  v.  Gulf, 
C.  (S^*  S.  F.  R.  Co.,  6  Am.  &•  Enir.  R.  Cas. 
182,  57  TiX.  126.  To7vnliy  v.  Chicago,  M. 
S-  5/.  y.  A'.  Co.,  4  //w.  iSr*  £"//^.  R.  Cas.  562, 
53  ;f7j.626,  If  A^.  W.  Rip.  55.  Washing- 
ton Gf'  G.  R.  Co.  v.  Glaiimon,  15  Wi?//.  {U. 
S.)  401',  4  /^;«.  Ry.  Rip.  500. — Quotkd  in 
Miles  V.  Atlantic,  M.  &  O.  R.  Co.,  4  Hughes 
(U.  S.)  172;  Kansas  Pac.  R.  Co.  7'.  Whipple, 
37  Am.  &  Eng.  R.  Cas.  320,  39  Kan.  531,  18 
Pac.  Rep.  730;  Murray  v.  Richmond  &  D. 
R.  Co.,  93  N.  Car.  02  ;  Elze  v.  Baumann,  21 
N.  Y.  Supp.  782. 

What  would  be  contributory  negligence 
in  an  adult  may  not  be  such  in  the  case  of  a 
child  of  tender  years.  Moore  v.  Metropoli- 
tan R.  Co.,  2  Mackey  {D.  C.)  437.  O'Mara 
V.  Hudson  River  R.  Co.,  38  ^V.  V.  445.  JVar- 
tier  V.  Railroad  Co.,  6  Phila.  (Pa.)  537. 

All  that  is  necessary  to  give  a  right  of 
action  to  the  plaintiflf  for  any  injury  in- 
flicted by  the  negligence  of  the  defendant 
is,  that  the  cliild  should  have  exercised  care 
and  prudence  equal  to  his  capacity.  Poland 
V.  Missouri  R  Co.,  36  Mo.  484.— Quoted 
IN  Murray  ?'.  Richmond  &  D.  R.  Co.,  93  N. 
Car.  92;  Winters  v.  Kansas  City  Cable  R. 
Co.,  40  Am.  Si.  Eng.  R.  Cas.  261,  99  Mo. 
509,  12  S.  W.  Rep.  652,  6  L.  R.  A.  536.— Re- 
viewed IN  Wyatt  V.  Citizens'  R.  Co.,  55 
Mo.  485 ;  Scaling  v.  Pullman  Palace  Car 
Co.,  24  Mo.  App.  29. 

Damages  may  be  recovered  for  injuries  to 
children  who,  through  want  of  discretion, 
have  contributed  thereto,  under  circum- 
stances which  would  defeat  a  recovery  by 
persons  having  age  and  discretion.  Evan- 
stch  V.  Gulf,  C.  <Sh.  S.  F.  R.  Co.,  6  Am.  &- 
Eng.  R.  Cas.  182,  57  Tex.  126.— Distin- 
guished IN  Williams  v.  Texas  &  P.  R.  Co., 
15  Am.  &  Eng.  R.  Cas.  403,  60  Tex.  205. 

The  nil"  in  regard  to  the  degree  of  care 
which  an  adult  must  exercise  before  he  can 
recover  damages  for  injuries  resulting  from 


the  negligence  of  another,  is  diflerent  from 
those  in  respect  to  infants  of  tender  years. 
The  former  is  required  to  employ  that  care 
and  attentioTi  for  his  own  safety  which  is 
ordinarily  exercised  by  persons  of  intelli- 
gence ;  the  latter  is  held  to  such  care  and 
prudence  as  is  usual  among  children  of  his 
age  and  capacity,  Murray  v.  Richmond  &• 
D.  R.  Co.,  93  A'.  Car.  92.— Quoting  Wash- 
ington &  G.  R.  Co.  V.  Gladmon,  15  Wall. 
(U.  S.)  401  ;  Boland  ?'.  Missouri  R,  Co.,  36 
Mo.  484.  Reviewing  Meeks  7>.  Southern 
Pac.  R.  Co.,  52  Cal.  602;  Cauley  z'.  Pitts- 
burg, C.  &  St.  L.  R.  Co.,  4  Am.  &  Eng.  R. 
Cas.  533,  98  Pa.  St.  498. 

By  tlie  Jidult  there  must  be  given  that 
care  and  attention  for  his  own  protection 
that  is  ordinarily  exercised  by  persons  of 
intelligence  and  discretion.  If  he  fails  to 
give  it,  his  injury  is  the  result  of  his  own 
folly  and  cannot  be  visited  upon  another. 
Of  an  infant  of  tender  years  less  discretion 
is  required,  and  the  degree  depends  upon 
his  age  and  apparent  knowledge.  Kansas 
Pac.  R.  Co.  V.  Whipple,  yj  Am.  «S^•  Eng.  R. 
Cas.  320,  39  A'an.  531,  18  Pac.  Rep.  730. — 
Quoting  Washington  &  G.  R.  Co.  v.  Glad- 
mon, 15  Wall.  (U.  S,)  402. 

Where  a  child  of  tender  years  is  injured, 
an  action  may  be  maintained  where  the  par- 
ent used  ordinary  care  and  prudence  in  car- 
ing for  it,  though  the  conduct  of  the  child  at 
the  time  would  have  amounted  to  contrib- 
utory negligence  when  applied  to  an  adult 
of  ordinary  capacity.  Schmiilt  v.  Milwau- 
kee 6-  St.  P.  R.  Co.,  23  Wis.  186. 

(2)  Illustrations. — Children  cannot  be 
held  to  the  exercise  of  the  same  degree  of 
care  in  crossing  a  track  as  is  demanded  of 
adults.  Houston  Sr'  T.  C.  R.  Co.  v.  Boo::er, 
34  Am.  (S-  Eng.  R.  Cas.  63,  70  Tex.  530,  8  ^'. 
W.  Rep.  119.  '  Philadelphia  &•  R.  R.  Co.  v. 
Spearen, 47  Pa.  St.  300. — .Approved  iNBelle- 
fontaine  &  I.  R.  Co.  7'.  Snyder,  18  Ohio  St. 
399.  Disapproved  in  Battishill  v.  Hum- 
phreys, 28  Am.  &  Eng.  R.  Cas.  597,64  Mich. 
494.  Distinguished  in  Pennsylvania  R. 
Co.  V.  Morgan,  82  Pa.  St.  134.  Quoted 
IN  Marquette  v.  Chicago  &  N.  W.  R.  Co., 
33  Iowa  562;  Duffy  7^  Missouri  Pac.  R. 
Co.,  19  Mo.  App.  380;  Lamb  v.  Camden  & 
A.  R.  &  T.  Co.,  3  Daly  (N.  Y.)  454. 

In  determining  the  question  of  contrib- 
utory negligence  the  same  degree  of  cau- 
tion is  not  required  of  an  infant  as  of  an 
adult ;  and  when  such  negligence  is  sought 
to  be  charged  against  a  lad  of  less  than  15 
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years  of  age,  this  rule  clearly  applies. 
Wright  V.  Detroit,  G.  //.  &*  M.  R.  Co.,  42 
Am.&*  K/ig.  R.  Cas.  140,  77  Mich.  123,43 
A'.   W.  Rep.  765. 

A  child  twelve  years  olJ  may  not  be  held 
accountable  for  contributor^  negligence  to 
the  same  extent  as  an  ai'ul'.  Keiitpiiiger  v. 
St.  Louis  &^  I.  M.  R.  Co  ,  3  Afo.  A  pp.  581. 

A  child  is  not  to  be  judged  by  the  same 
rule  as  an  adult,  and  cannot  be  regarded  as 
guilty  of  negligence  for  attempting  to  pass 
under  a  car  left  standing  across  a  street 
where  he  had  a  right  to  pass.  Ranch  v. 
Lloyd,  31  Pa.  St.  358. 

(3)  Massachusetts  rule. — The  same  general 
principles  govern  in  determining  whether 
the  acts  of  a  child  amount,  as  matter  of 
law,  to  contributory  negligence  as  in  the 
case  of  adults,  although  the  degrees  of  care 
required  are  difTerent.  Collins  v.  South 
Boston  R.  Co.,  26  Am.  &^  Eng.  R,  Cas.  371, 
142  Mass.  301,  7  A'.  E.  Rep.  856. 

(4)  A'e7u  York  rule. — A  child  of  tender 
years  is  chargeable  with  contributory  negli- 
gence whenever  the  same  conduct  would 
amount  to  contributory  negligence  on  the 
part  of  an  adult.  Solomon  v.  Central  Park, 
A.  &*  E.  R.  R.  Co.,  I  Sweeney  (N.  Y.)  298.— 
Following  Sheridan  v.  Brooklyn  &  N.  R. 
Co.,  36  N.  Y.  43. 

The  law  requires  all  persons  suing  for 
personal  injuries,  caused  by  negligence,  to 
show  that  they  have  themselves  exercised 
that  degree  of  care  which  a  person  of  ordi- 
nary prudence  would  have  exercised  in  the 
same  situation  ;  and  this  rule  applies  to  all 
alike  without  any  discrimination  on  account 
of  age.  Honegsberger  v.  Second  Atc.  R.  Co., 
I  k'eyes  (A'.  Y.)  570,  2  Abb.  App.  Dec.  378.— 
Disapproved  in  Costello  w.  Syracuse,  B.  & 
N.  Y.  R.  Co.,  65  Barb.  (N.  Y.)  92. 

An  infant,  even  of  the  tender  age  of  8 
years,  is  held  to  the  same  degree  of  care 
and  prudence  that  should  be  exercised  by 
one  of  more  mature  years.  Squire  v.  Cen- 
tral Park,  N.  &-  E.  R.  R.  Co..  4  /.  &•  S. 
{JV.  r.)436. 

A  boy  of  six,  suing  for  personal  injuries, 
is  required  to  show  that  he  exercised  the 
prudence  of  a  person  of  ordinary  intelli- 
gence before  he  can  recover.  A  child  is 
required  to  take  the  same  care  of  itself  as 
any  other  person.  All  are  held  accountable 
for  a  reasonable  degree  of  prudence  as  to 
their  own  safety.  Burke  v.  Broadway  <S>»  5. 
A.  R.  Co.,  49  Barb.  (N.  Y.)  529,  34  Now.  Pr. 
339. 


{5)  and  its  modifications. — It  is  error 

to  charge  that  there  is  nodilTcience  betwren 
children  and  adults  as  to  the  flegree  of  rare 
and  caution  to  be  exercised  iti  crossing  a 
railroad  track.  Costello  v.  Syracuse,  B.  &» 
A'.  Y.  R.  Co.,  (>S  J>'trl>.  (A'.  3'.)  92;  ,ip/>e,il 
dismissed  [?)  55  A'.  1'.  641,  ;//,7//.— Disap- 
PRovi.NO  Honegsberger  7'.  Second  Ave,  R. 
Co.,  I  Keyes  (N.  Y.)  570;  Warner  ?>.  New 
Yf)rk  C.  R.  Co.,  44  N.  Y.  465.  Quoiing 
Sheridan  v.  Brooklyn  iV  N.  R.  Co.,'3r)  N.  Y. 
39;  O'Mara  7'.  Hudson  River  R.  Co.,  38  N. 

Y.  445- 

Less  prudence  and  caution  arc  to  be  ex- 
pected from  a  lad  of  8  years  of  age  than 
of  a  jjerson  of  maturity,  and  others,  in  their 
relations  to  him,  must  act  accordingly. 
Mcnts  V.  Second  Ave,  R.  Co.,  3  Abb.  App. 
Dec.  <.\'.  K.)  274.— QuoiKi)  IN  Dorman  v. 
Broadway  R.  Co.,  16  N.  Y.  S.  R.  753.  Rk- 
VIEWED  IN  O'Donnell  v.  New  York  &  H.  R. 
Co.,  8  Daly  (N.  Y.)  409. 

Although  from  an  infant,  if  sui  juris,  a 
less  degree  of  care  is  required  than  from  a 
person  of  mature  age,  yet  he  is  chargea- 
ble with  some  degree  of  care  and  prudence 
in  approaching  a  known  danger,  and  is  re- 
sponsible for  the  consequences  of  some  de- 
gree of  negligence;  and  in  an  action  for 
injuries  to  him,  occasioned  by  negligence  of 
another,  absence  of  this  degree  of  negli- 
gence on  his  part  must  be  made  to  appear 
to  authorize  a  recovery.  Wendell  v.  New 
York  C.  &>  H.  R.  R.  Co.,  14  Am.  &•  Eng.  R. 
Cas.  663,  91  A'^,  Y.  420 ;  reversing  14  Wkly. 
Dig.  406. — Applied  in  Hooper  v.  Johnson, 
G.  &  K.  H.  R.  Co.,  35  N.  Y.  S.  R.  503, 13  N.  Y. 

Supp.  151,  59  Hun  121.      Dl.STINGUI.SHED  IN 

Stone  V,  Dry  Dock,  E.  B.  &  B.  R.  Co.,  115 
N.  Y.  la;,  21  N.  E.  Rep.  712,  23  N.  Y.  S. 
R.  551.  Quoted  in  McPhillips  v.  New 
York,  N.  H.  &  H.  R.  Co.,  12  Daly  (N.  Y.) 

365- 
While  children  not  of  full   age — in  this 

case  a  boy  of  13— cannot  be  held  to  the 
same  degree  of  care  and  cjiution  as  adults, 
they  are  nevertheless  bound  to  exercise  so 
much  as  they  are  capable  of  doing.  They 
may  not  recklessly  rush  into  visible  danger 
and  hold  the  one  who  produced  the  danger 
responsible  for  injuries  which  they  were  able 
to  avoid.  Mo^vrcy  v.  Central  City  R.  Co.,  66 
Barb.  (N.  Y.)  43  ;  affirmet^  in  51  A^.  Y.  666, 
mem.  And  compare  Tucker  v.  Ne7v  York 
C.  <S-  H.  R.  R.  Co.,  124  A^.  Y.  308,  26  A^.  E. 
Rep.  916,  36  N.  Y.  S.  R.  272  ;  reversitig  33 
N.  Y.  S.  R.  863,  II  A^.  F.  Supp.  692. 
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70.  Dcjfrco  of  cnro  roqiiiriMl  of 
«l«Mif  and  diinib  cliild.— It  is  not  irre- 
buttable legal  presumption  that  a  deaf  and 
dumb  child,  ten  years  of  age,  is  wholly 
incapable  of  reasoning,  of  appreciating 
danger,  and  of  exercising  any  degree  of 
care  vhatever,  and  therefore  incapable  of 
negligence  and  of  being  a  juridical  cause 
of  an  injury.  It  is  a  question  of  fact  and 
one  to  be  submitted  to  the  jury  as  such. 
Chicaj^o  &*  A.  A'.  Co,  v.  Lammert,  12  ///. 
App.  408. 

77.  AVliat  docH  not  conHtitiito  ik'k- 
liK«nco  on  part  of  child.— The  evidence 
fails  to  establish  contributory  negligence 
when  it  shows  ihat  certain  horses  were 
gentle  and  docile ;  tiiat  one  injured,  a  girl 
of  twelve,  had  driven  them  together  a 
number  of  times  within  a  short  time  pre- 
vious to  the  accident ;  that  she  had  driven 
in  the  vicinity  of  the  railroads  and  cats, 
and  across  railroads;  that  the  horses  wero 
not  afraid  of,  or  liable  to  be  frightened  by, 
the  cars;  and  that  she  would  have  been 
able  to  stop  them  at  the  time  of  the  acci- 
dent if  the  railroad  had  been  properly  con- 
structed at  the  crossing.  Louisville,  E,  &* 
St.  L.  Con.  N.  Co.  v.  Pritchard,  131  Ind.  564, 
31  N,  E.  Rep.  358. 

Although  a  minor,  killed  while  playing 
upon  a  turntable,  had  sufficient  intelligence 
to  know  that  it  was  wrong  to  trespass  upon 
the  turntable,  yet  if  he  had  no  knowledge 
that  playing  upon  the  table  was  unsafe  or 
dangerous,  it  cannot  be  said  that  he  was 
guilty  of  contributory  negligence.  Union 
Pac,  R.  Co.  V.  Dunden,  34  Am.  &*  Eiig.  R. 
Cas.  88,  37  Kan.  i,  14  Pac.  Rep.  501. 

It  is  not  conclusive  evidence  of  contrib- 
utory negligence  in  a  child  that  she  did  not 
look  up  the  track  to  the  east  before  ventur- 
ing to  cross,  where  she  delayed  that  a  train 
going  in  that  direction  might  pass.  Cooper 
v.  Lake  Shore  &«•  M.  S.  R.  Co.,  66  Mich.  261, 
10  West.  Rep.  184,  33  A^.  W.  Rep.  306. 

The  fact  that  a  minor  child  was  upon  the 
platform  of  a  street-car  in  violation  of  a 
municipal  ordinance,  while  it  maybe  proved 
and  is  proper  for  the  consideration  of  the 
jury,  in  an  action  for  negligence,  does  not 
necessarily  establish  negligence  on  child's 
part.  Connolly  v.  Knickerbocker  Ice  Co.,  39 
Am.  &•  Eng.  R.  Cas.  441,  1 14  N.  Y.  104,  21 
iV.  E.  Rep.  loi,  22  N.  Y.  S'.  R.  675;  affirm- 
ing 8  N.  Y.  S.  R.  901.— Following  "njp- 
fle  V.  Knickerbocker  Ice  Co.,  84  a  i.  488  ; 
Carroll  w.Staten  Island  R.  Co.,  ,8  i»I.  Y.  126. 


All  infant  might  know  that  it  wiis  wrong 
and  improper  for  him  to  play  on  a  turntable, 
and  yea  not  know  that  it  was  dangerous. 
Jlridger  v.  Asheville  &*  S.  R.  Co.,  25  .S'<». 
Car.  24. 

A  company  was  in  the  habit  of  throwing 
slack  from  its  coal-mine  onto  an  unfcnccd 
lot  near  a  station,  which  was  slowly  burn- 
ing, but  without  outwarfl  signs  of  flangcr, 
A  lad  of  12  had  arrived  at  thc!  station  a»  a 
passenger,  and,  without  any  knowledge  of 
the  burning  slack,  soon  after  leaving  the 
station  became  alarmed  and  ran  onto  it  and 
was  burned.  Held,  that  he  was  neither  a 
trespasser  nor  guilty  of  contributory  negli- 
gence so  lis  to  prevent  a  recovery  for  the 
injuries  received.  Union  Pac,  R.  Co.  v. 
McDonald,  152  U.  S.  262,  14  Sup.  Ct.  Rep. 
619. 

A  boy  under  twelve  years  of  age  is  not 
guilty  of  negligence  on  entering  a  coiich  in 
l)lacing  his  lingers  on  a  part  of  the  door  so 
that  they  are  crushed  when  the  porter  closes 
the  door  violently.  Coleman  v.  South  East- 
ern R.  Co.,  4  //.  i3«»  C.  699,  \2  Jur.  A'.  .S".  944. 
78.  Ah  ancctinK  ro<'ov«M*y  for  I<>sh 
of  HtTvlct'H.— In  an  action  by  the  father 
for  his  own  benefit  for  injuries  received  by 
his  child,  tlic  contributory  negligence  of 
such  child  is  a  good  defense,  unless  he  was 
within  the  age  which  raises  the  legal  pre- 
sumption of  incapacity.  Pratt  C.  &-  I,  Co. 
V.  Brawley,  83  Ala.  371,  3  Am.  St.  Rep.  751, 
3  So.  Rep.  555. 

If  an  infant  six  years  old  is  injured  by  a 
car  in  going  to  and  from  school  by  the  per- 
mission of  its  parents,  and  he  has  been 
guilty  of  negligence  himself,  neither  he  nor 
the  father  can  recover.  Where  the  father 
sues,  his  right  of  action  is  no  greater  than 
that  of  the  infant  would  be  if  he  wjis  suing. 
It  must  appear  that  the  child  was  exercising 
that  degree  of  care  which  an  adult  of  ordi- 
nary prudence  would  have  used.  Honegs- 
bcrger  v.  Second  Ave.  R.  Co.,  2  Abb.  App. 
Dec.  (N.  Y.)  378 ;  reversing  i  Daly  89.— 
Following  Hartfield  v.  Roper,  21  Wend. 
(N.  Y.)  615.  Not  following  Lynch  v. 
Nurdin,  i  Q.  B.  29. 

Where  a  father  sues  to  recover  damages 
for  injuries  to  his  infant  child,  he  can  re- 
cover only  under  the  same  circumstances 
where  the  child  might  recover  if  the  suit 
was  in  its  own  name  or  behalf.  Therefore 
the  child's  contributory  negligence  may  be 
a  defense.  Burke  v.  Broadway  &*  S.  A.  R. 
Co.,  49  Barb.  (N.  Y.)  529,  34  f/ow.  Pr.  239. 
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2.  As  Affictnij:;  Rfcm'cry  for  Posonal  In- 
juries.* 

71*.  G«iu'rally.  —  (i)  Stahiiwnt  of  the 
rwA'.— Merc  negligence  on  tlie  part  ol  a 
child  live  years  old  does  not  shield  a  railroad 
from  liability  for  negligently  injuring  it, 
where  the  child's  parent  is  free  from  negli- 
gence. IlticrziUr  V.  Central  C,  T.  R.  Co., 
139  .V.  ]'.  490,  54  A'.  )'.  .S'.  R.  836;  ajjirminii 
48  A^.  1'.  .S'.  R.  649,  I  Misc.  1 36,  20  A'.  ) '. 
Supp.  676. 

An  infant,  when  suing  in  his  own  behalf 
for  injuries  to  his  person  arising  from  the 
negligence  of  others,  must  be  free  from  the 
imputation  of  negligence  on  his  part  tend- 
ing to  produce  the  damages  sought  to  be 
recovered.  The  rule  is  the  same  whether 
the  action  be  by  an  infant  or  an  adult. 
liurke  V.  Uroadway  »&<»  H,  A.  R.  Co.,  49  liarb. 
{JV.  y.)  529,  34  //o7i>.  Pr.  239. 

In  all  cases  where  ordinary  negligence  on 
the  part  of  the  defendant  is  sufficient  to  in- 
fer liability,  it  is  a  sulhcient  defense  to  show 
that  there  was  contributory  negligence  on 
the  part  of  the  plaiiilifT ;  i.e.,  to  show  that 
although  the  negligence  of  the  defendant 
was  a  cause,  and  even  the  primary  cause,  of 
the  occurrence,  yet  the  occurrence  would 
not  have  happened  without  a  certain  de- 
gree of  blamable  negligence  on  the  part  of 
the  plaintifl.  These  rules  tipply  where  a 
child  is  plaintifT,  whether  the  fault  is  that 
of  the  child  or  of  one  having  the  care  of  it. 
Hathaway  v.  Toledo,  W.  &*  IV.  R.  Co.,  46 
Ind.  25,  6  Am.  Ry.  Rep.  399. 

(2)  Illustrations. — PlaintifT,  a  boy  over 
fifteen  years  of  age,  with  others  had  been 
in  the  habit  of  walking  along  the  track  in 
going  to  and  from  school,  and  remaining  on 
the  track  until  the  cars  came  near  to  him, 
and  a  short  time  before  the  accident  had 
twice  been  complained  of  by  one  of  the 
employes  of  the  road  for  waiting  too  long 
in  getting  from  the  track.  He  knew  about 
what  time  the  train  might  be  expected,  and 
on  the  day  of  the  accident  he  and  a  girl 
smaller  than  himself  were  walking  on  the 
track.  The  approaching  train  could  be  seen 
more  than  a  quarter  of  a  mile  distant.  He 
remained  on  the  track  until  it  came  very 
near  him,  then  stepped  of?  beside  the  track, 
where  he  stood  until  a  large  part  of  the  train 


*  NeRJigence  of  infant  as  bar  to  recovery  for 
personal  injuries,  see  note,  14  Am.  St.  Rep.  590. 

Injury  to  child  at  crnssinff:  contributory  neg- 
ligence, see  32  Am.  &  Enc.  R.  Cas.  15S,  abstr. 


h:i(l  gone  by,  and  was  looking  at  the  wheels, 
when  he  was  struck  (as  he  claimed)  by  a 
plank  projecting  from  a  flat-car.  Held, 
that  he  was  chargeable  with  negligence 
which  will  prevent  a  recovery.  Central  R. 
Co.  v.  Ihinson,  19  ./w.  &^  /■•''/<,'■.  R.  Cas.  41, 
70  (/(f.  207.  DisiiNci'isiiiNi;  Haston  1: 
(Jeorgia  K.  Co.,  (\o  (ia.  339;  Vickers  t. 
Atlanta  it  \V.  P.  U.  Co.,  64  (la.  306;  Cen- 
tral \i.  Co.  7'.  (ilass,  60  (ia.  441. 

A  child  of  nine  years  who  jumped  upon  a 
properly  constructed  draw  from  a  railway 
bridge  while  the  draw  w.ns  being  lawfully 
closed — //<•/(/,  to  be  so  wanting  in  ordinary 
care  as  not  to  be  entitled  to  recover  for  the 
resulting  injury.  /iVcTiV/  v.  European  <S-  A'. 
A.  R.  Co.,  58  Me.  384.-  nisAl'i'RoVEU  IN 
Hattishill  7'.  Humphrey.,  28  Am.  &  Kng.  R. 
Cas.  59>,  64  Mich.  494,  nisiiNCUisHKi)  in 
State  V.  Hoston  »S:  M.  R.  Co.,  35  Am.  & 
Eng.  R.  Cas.  356,  80  Me.  430. 

The  mother,  who  lived  on  a  second  floor, 
dressed  her  child  and  sent  it  down  stairs 
to  play  in  the  rear  of  the  house  while  she 
cleaned  her  rooms,  but  the  child  went  on 
the  street  in  front  of  the  house  and  was 
injured  by  a  .street-car.  Held,  that  it  was 
proper  to  charge  the  jury  that  they  were  to 
decide  whether  the  child  did  what  was  pru- 
dent in  the  circumstances  in  which  it  was 
placed,  considering  its  age,  and  whether  its 
omission  of  such  care  occasioned  the  injury 
in  whole  or  in  part;  and  if  so,  that  plain- 
tifT had  no  cause  of  action.  Hyland  v. 
Yonkers  R.  Co.,  22  A^  Y.  S.  R.  100.  51  Hun 
643,  mem.,  4  A^.  Y.  Supp.  305;  affirmed  in 
119  A'.  Y.  612,  mem.,  23  N.  E.  Rep.  1143,  28 
N.  Y.  S.  R.  977. 

80.  CrosHiiiK  track  in  fVoiit  of 
8tro»»t-oar.* — An  intelligent  child  ten 
years  old  was  crossing  a  public  street  by  a 
diagonal  cross-walk.  There  were  no  ob- 
structions to  view,  and  no  passing  vehicles 
except  a  horse-car  coming  in  a  direction  to- 
ward the  child,  and  which,  had  she  looked 
in  the  direction  she  was  moving,  must  have 
been  seen  by  her  long  before  reaching  the 
track.  /.  verdict  that  she  did  not  negli- 
gently contribute  to  an  injury  received  by 
being  knocked  down  by  the  horses  attached 
to  the  car,  cannot  be  sustained.  Sheets  v. 
Connolly  St.  R.  Co.,  54  N.  J.  L.  518,  21  Atl. 
Rep.  483. 

A  boy  eight  years  old,  after  he  sees  a  car 
coming  in  time  to  avoid  it,  cannot  volun- 

*See  also/w/,  05,  109. 
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tarily  assume  the  risk  of  crossing  the  track 
and  recover  for  an  injury  arising  from  the 
failure  of  his  experiment.  Motel  v.  Sixth 
Ave.  R.  Co.,  99  N.  Y.  632,  2  How.  Pr.  N.  S, 

30. 

A  boy  of  twelve  attempted  to  cross  a 
street  in  front  of  a  moving  car,  but  instead 
of  passing  in  front  of  the  horses  lie  came 
against  the  dashbonrd  and  was  injured. 
There  was  no  proof  that  the  speed  of  the 
car  was  increased,  or  of  any  other  negligence 
on  the  part  of  the  driver.  It  seemed  to  be 
purely  a  case  of  a  careless  boy  being  led  into 
danger  by  an  error  of  judgment  in  thinking 
lie  could  cross  in  front  of  the  horses.  Held, 
that  the  company  was  not  liable.  Manahan 
V.  Steinway  &*  H.  P.  R.  Co.,  125  TV.  Y.  760, 
35  N.  Y.  S.  R.  813;  reversing  30  N.  Y.  S. 
K-  362,  55  Hun  610. 

81.  Crossing  track  in  frout  of 
train.* — The  plaintiff,  a  boy  of  13,  under- 
took to  cross  defendant's  track  in  a  city 
where  there  were  three  tracks,  two  belong- 
ing to  the  defendant  and  one  to  another 
company.  He  crossed  the  track  of  the 
other  company  just  ahead  of  a  train  going 
south  thereon,  and  while  between  that  track 
and  one  of  defendant's  tracks,  becoming 
alarmed  at  a  cry  of  danger,  stepped  near 
defendant's  track  and  was  struck  by  a  car 
thereon  going  north.  The  train  was  in  the 
act  of  making  a  flying  switch,  the  engine 
being  reversed,  both  pushing  and  pulling 
cars,  and  in  charge  of  five  persons,  but  with- 
out any  one  on  the  front  cars,  and  without 
a  watchman  at  the  crossing,  but  with  the 
bell  ringing.  Held,  that  there  was  not  such 
contributory  negligence  as  to  prevent  a  re- 
covery. Kentucky  C.  R.  Co.  v.  Smith,  (Ky.) 
20  S.  IV.  Rep.  392.t 

Wliere  a  boy  of  eight  admits  that  he 
knew  it  was  dangerous  to  try  to  cross  the 
street  in  front  of  a  moving  car,  and  it  ap- 
pears that  he  saw  the  car  and  had  time  to 
avoid  it,  he  must  be  held  to  have  volun- 
tarily assumed  the  risk,  and  cannot  recover 
if  he  is  injured.  Motel  v.  Sixth  Ave.  R.  Co., 
2  How.  Pr.  N.  S.  (iV.  Y.)  30. 

In  an  action  for  injury  by  a  train  it  ap- 
peared that  the  defendant  had  put  in  two 
side-tracks  which  extended  into  the  public 
road,  and  that  the  plaintiff,  a  bright  boy 
about  thirteen  years  old,  while  passing 
along  the  highway  was  struck  and  injured 

♦See  also  post,  96,  108. 

f  See  also  Flying  Switch,  4. 


by  an  engine  while  seeking  to  avoid  another 
coming  from  the  opposite  direction.  At  a 
short  distance  on  either  side  of  the  tracks 
there  was  a  wire  fence.  Held,  he  was  not 
entitled  to  recover.  Meredith  v.  Richmond 
&>  D.  R.  Co.,  loS  A^.  Car.  616,  12,  S.  E.  Rep. 

137. 

82.  Failure  to  look  and  listen.— 

Although  it  is  the  law  that  a  person  ap- 
proaching a  railroad  crossing  i'^  required  to 
look  up  and  down  the  track  and  'vatch  for 
trains,  before  attempting  to  cross,  yet  tlie 
law  will  not  impute  negligence  to  a  boy  of 
between  six  and  seven  years  of  age,  in  at- 
tempting to  cross  a  track  before  an  ap- 
proaching train,  which  could  not  be  seen 
until  a  person  was  within  eight  feet  of  the 
track.  Chicago  &*  A.  R.  Co.  v.  Becker,  84 
///.  483. 

A  girl  twelve  years  of  age  must  take 
notice  of  the  usual  and  customa'T/  signals 
given  by  trains  on  their  approach.  If  suf- 
ficient signals  were  given  by  the  train 
inflicting  the  injury,  to  warn  one  of  ordi- 
nary diligence  and  care  of  its  approach  and 
the  danger  of  crossing  the  track  at  the  time, 
the  injury  was  the  result  of  her  own  neg- 
ligence, and  she  is  without  remedy,  unless 
the  jury  should  believe  that  those  managing 
the  train  were  aware  of  her  negligence,  and, 
after  discovering  her  upon  the  track,  could, 
by  the  exercise  of  proper  care  and  diligence, 
have  avoided  the  injury.  Paducah  &'  M. 
R.  Co.  v.  Hoehl,  12  Bush  {Ky.)  41,  18  Am. 
Ry.  Rep.  338.— Followed  in  Kentucky  C. 
R.  Co.  V.  Lebus,  14  Bush  (Ky.)  518. 
Quoted  in  Louisville  &  N.  R.  Co.  v. 
Greene,  (Ky.)  19  Am.  &  Eng.  R.  Cas.  95. 

83.  Entcriugr  or  clinibin{r  upon 
standings  oars  or  engines.— (i)  Cars. — 
There  can  be  no  recovery  for  an  injury  to  a 
boy  of  eleven  who  climbs  upon  a  freight  car 
which  is  standing  on  a  side-track  at  a  station, 
and  who  is  injured  by  the  moving  of  the  car 
in  making  up  a  train,  where  the  company's 
employes  do  not  know  that  he  is  on  the  car. 
Louisville  <S^»  A^.  R.  Co.  v.  Hurt,  {Ky?,  13  S. 
IV.  Rep.  275. 

A  boy  ten  years  old,  who  in  company 
with  other  boys  entered  an  empty  box-car 
standing  upon  a  track,  which  was  being 
made  up  into  a  train  by  the  trainmen,  and 
who  was,  after  the  train  had  started,  pushed 
off  by  one  of  his  companions  in  the  car 
and  injured  by  the  moving  train,  the  train 
men  having  no  knowledge  of  their  presence 
in  the  car,  cannot  recover  of  the  company 
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for  the  injury ;  the  evidence  upon  the  trial 
showing  these  facts,  a  demurrer  to  it  should 
have  been  sustained.  Ciirley  v.  Missouri 
Pac.  R.  Co.,  98  Mo.  13,  10  .S".   W,  Rep.  593. 

(2)  Engines. — An  eight-year-old  boy,  tres- 
passing upon  the  premises  of  a  company, 
got  on  the  step  of  an  engine,  and  oeing 
ordered  off  by  the  fireman,  jumped  off,  fall- 
ing at  the  same  time  under  the  tender, 
which,  as  the  engine  was  started  at  that 
instant,  ran  over  him.  He  was  a  boy  of 
more  than  average  intelligence,  and  had 
been  warned  against  going  on  the  premises 
or  riding  on  the  engine.  Held,  that  the 
company  could  not  be  held  liable  for  the 
injury  unless  it  was  shown  that  its  servants 
in  charge  of  the  engine  knew  that  the  child 
was  in  the  way,  or  that  they  had  been  reck- 
less or  negligent  in  the  management  of  the 
engine,  or  could  have  anticipated  the  injury. 
Chicago  &•  N.  W.  R.  Co.  v.  Smith,  4  Am.  (S- 
Eng.  R.  Cas.  535,  ^6  Mich.  504,9  N.  W.Rep. 
830,  40  Am.  Rep.  669,  n. 

Wliere  the  plaintiff,  an  infant  of  eight 
years  of  age,  in  disobedience  of  the  com- 
mands of  his  mother  and  the  warnings  of 
defendant's  agents  and  servants,  and,  unob- 
served by  the  engineer,  jumped  upon  a 
"shifting"  engine  about  to  move,  took  a 
position  where  he  could  not  be  seen  by 
those  in  harge  and  operating  the  engine, 
and  remained  there  until,  becoming  alarmed 
at  the  speed,  he  attempted  to  jump  off  and 
received  severe  injuries — held,  that  he  was 
not  entitled  to  recover,  though  no  whistle 
was  blown  or  other  signal  given.  Murray 
V.  Richmond  <S-  D.  R.  Co.,  93  N.  Car.  92. — 
Quoting  Manly  v.  Wilmington  &  W.  R. 
Co.,  74  N.  Car.  655;  Washington  &  G.  R. 
Co.  V.  Gladmon,  15  Wall.  (U.  S.)4oi. 

84.  Getting  on  inovinj;  trains.*— 
A  boy  of  fifteen  reached  a  train  after 
it  was  in  motion.  He  saw  a  man  in  uni- 
form on  the  car  platform  whom  he  took  to 
be  the  conductor,  but  who  in  fact  was  the 
brakeman,  who  beckoned  to  him  to  come 
on.  He  did  so  and  the  brakeman  took  his 
valise  and  tried  to  assist  him  in  getting  on 
the  car,  but  having  failed,  called  to  the  boy 
the  catch  the  next  railing.  In  attempting 
to  do  so  he  was  injured.  Held,  that  the 
questions  involved  were  for  the  jury,  and 
a  verdict  against   the  company  would  not 


*See  also  ante,  15,  45;  post,  86,  98, 


be  disturbed.      Western   Or'  A.   R.   Co.  V. 
Wilson,  71  Ga.  22. 

Wliere  a  boy,  aged  about  seven  years,  was 
injured  while  attempting  tn  climb  up  the 
ladder  of  a  freight  car  while  in  motion  along 
a  public  street  in  a  city,  and  it  appi;ared 
that  the  train  was  not  being  run  at  an  un- 
lawful rate  of  speed,  it  moving  not  faster 
than  four  miles  an  hour;  that  the  train  was 
properly  manned,  with  every  employe  at 
his  station,  and  that  the  train  was  under 
perfect  control,  and  being  run  with  the 
greatest  care  and  caution — held,  that  the 
company  was  not  liable.  Chicago,  B.  &*  Q. 
R.  Co.  V.  Slumps,  69  ///.  409. 

85.  Getting;  oft"  niovint;  train.*— A 
man  was  traveling  with  his  wife  and  children, 
and  having  stopped  at  a  station,  and  when 
about  to  alight,  the  wife,  with  an  infant  in 
her  arms,  was  thrown  to  the  ground  by  a 
sudden  start  of  the  train.  The  husband 
suddenly  jumped  off  to  assist  her  and  left 
the  other  children  on  the  car  platform,  one 
of  whom  jumped  off  and  was  injured.  Held, 
not  iuch  contributory  negligence  as  to  bar 
a  recovery  for  an  injury  to  the  child.  Leh- 
vian  V.  Louisiana  Western  R.  Co.,  37  La. 
Ann.  705. 

The  evidence  established  that  a  small  boy, 
eight  years  old,  a  son  of  the  plaintiff,  at- 
tempted, while  the  steam-car  was  in  motion, 
on  the  way  from  New  Orleans  to  Carroll- 
ton,  to  jump  from  the  ground  near  the  track 
to  the  platform  of  the  car;  that  he  was 
thrown  from  the  car  to  the  track,  and  one 
of  his  legs  cut  entirely  off  by  the  wheel 
of  the  car.  It  is  further  shown  that  shortly 
before  the  accident  he  was  told  by  a  person 
on  the  car  not  to  attempt  to  get  on,  that  he 
would  get  hurt,  etc. ;  that  the  boy  was  not 
a  passenger  on  the  car,  which  had  then  left 
the  station  and  was  in  motion  on  the  track. 
Hell/,  that  the  accident  having  occurred  to 
a  person  not  a  passenger,  without  any  fault 
or  blame  on  the  part  of  those  in  charge  of 
and  running  the  cars,  the  company  was  not 
therefore  liable  for  the  damages  caused  by 
the  injury  which  such  person  had  received 
on  account  of  the  accident.  Hubener  v. 
A'(7i'  Orleans  &f^  C.  R.  Co.,  23  La.  Ann.  492. 

80.  Boarding  moving  street-car.— 
A  boy  of  1 5  attempted  to  get  on  the  front 
platform  of  a  moving  horse-car,  the  steps  of 


*  See  also  ante,  16,  46 ; 
110. 


post,  87,  99, 


r7G 


CHILDREN,  INJURIES   TO,  87-90. 


;  -  1 


p 


;4 


which  were  broken  off,  and  was  injured. 
//t/(i,  such  contributory  negligence  as  to 
defeat  a  recovery  by  either  the  boy  or  his 
fallier,  though  the  driver  called  to  him  to 
get  on.  Dietrich  v.  Baltimore  &^  H.  S,  R. 
Co.,  II  Am.  &•  Eng.  R.  Cas.  115,  58  M^. 
347.— Approving  Baltimore  &  P.  R.  Co.  v. 
Jones,  95  U.  S.  439. 

Where  a  child  about  seven  years  old  was 
injured  by  a  street-car,  not  from  any  defect 
in  the  car  nor  any  neglect  in  its  manage- 
ment, but  from  the  sudden  and  unexpected 
act  of  tlie  child  in  attempting  to  mount  the 
front  platform  of  the  car  while  the  driver, 
who  was  also  conductor,  was  on  the  rear 
platform  and  could  not  have  foreseen  or 
guarded  against  the  act,  the  company  is  not 
responsible.  Hestonville  Pass.  A'.  Co.  v. 
Connell,  88  Pa.  St.  520. 

Under  such  circumstances  there  was 
prima  facie  no  negligence  in  the  want  of  a 
fender  on  the  front  of  the  car  and  the  ab- 
sence of  the  driver  from  the  front  platform. 
Hestonville  Pass.  R.  Co.  v.  Connell,  88  Pa. 
St.  520. 

87.  Alighting  from  moving  street- 
car.—(i)  Negligence. — The  mere  refusal  of 
the  driver  or  conductor  of  a  horse-car  to  stop 
and  let  a  child  six  and  a  half  years  old  off, 
will  not  justify  the  child  in  getting  off  from 
the  front  platform  while  the  car  was  in  full 
motion.  Cram  v.  Metropolitan  R,  Co.,  112 
Mass.  38.— Distinguished  in  Raihbone  v. 
Union  R.  Co.,  13  Am.  &  Eng.  R.  Cas.  58,  13 
R.  I.  709. 

(2)  Not  negligence. — If  a  boy  of  ten  enters 
a  street-car  without  intending  to  pay  fare, 
he  should  be  put  off  at  once.  Where  he  is 
permitted  to  ride  a  considerable  distance 
he  is  not  guilty  of  contributory  negligence, 
so  as  to  prevent  an  action  against  the  com- 
pany, where  he  is  ordered  by  the  driver  to 
jump  off  while  the  car  is  moving  at  a  dan- 
gerous rate  of  speed,  and  is  injured  in 
doing  so.  Lorvett  v.  Salem  &*  S.  D.  R.  Co.,  9 
Allen  (Afass.)  557. — Explained  in  Murphy 
V.  Union  R.  Co.,  118  Mass.  228.  Quoted 
in  Kline  v.  Central  Pac.  R.  Co.,  37  Cal.  400. 
Reviewed  in  Healey  v.  City  Pass.  R.  Co., 
28  Ohio  St.  23. 

Where  a  boy,  who  trespasses  by  getting 
on  a  car,  is  made  to  believe  by  the  car  driver 
that  great  bodily  punishment  is  about  to  be 
inflicted  upon  him,  though  offering  no  resist- 
ance, it  is  not  contributory  negligence  for 
him  to  jump  from  the  car  while  in  motion, 
on  the  wrung  side,  and  in  front  of  horses 


hauling  a  car  on  an  adjoining  track  in  the 
opposite  direction.  Hogan  v.  Central  Pari; 
N.  &-  E.  R.  R.  Co.,  II  N.  Y.  Supp.  588.— 
Applying  McCann  v.  Sixth  Ave.  R.  Co., 
117  N.  Y.  505,  23  N.  E.  Rep.  164. 

88.  Passing  under  ears  in  motion. 
— Where  a  boy,  in  attempting  to  pass  under 
a  car  moving  along  the  street,  is  run  over 
and  seriously  injured,  he  is  not  entitled  to 
recover  damages  from  the  railway  company 
for  the  injury  sustained,  the  attempt  to 
pass  under  the  car  while  in  motion  being 
such  an  act  of  carelessness  as  amounts  in 
law  to  contributory  negligence.  McMa/ion 
V.  Northern  C.  R.  Co. ,  39  Md.  438. 

89.  Riding  on  ear  platform.— Rid- 
ing on  a  car  platform  raises  a  presumption 
of  negligence  and  casts  on  the  plaintiff,  who 
was  injured  while  so  riding,  the4>urden  of 
rebutting  the  presumption.  And  this  is  so 
though  the  plaintiff  be  a  boy  only  9  years 
old.  Solomon  v.  Central  Park,  N.  <5-  E.  R. 
R.  Co.,  I  Sweeney  (N.  Y.)  298. — Follow- 
ing Clark  V.  Eighth  Ave.  R.  Co.,  36  N.  Y. 
135.— Distinguished  in  Nolan  v.  Brooklyn 
City  &  N.  R.  Co.,  3  Am.  &  Eng.  R.  Cas. 
463,  87  N.  Y.  63,  41  Am.  Rep.  345.— Fol- 
lowed in  Ward  v.  Central  Park,  N.  &  E. 
R.  R.  Co.,  II  Abb.  Pr.  N.  S.  (N.  Y.)  411 ; 
Ward  V.  Central  Park,  N.  &  E.  R.  R.  Co.,  i 
J.  &  S.  (N.  Y.)  392.  Reviewed  in  Goodrich 
V.  Pennsylvania  &  N,  Y.  C.  &  R.  Co.,  29 
Hun  (N.  Y.)  50. 

In  an  action  for  negligence  against  a 
street-railway  company,  where  it  was  shown 
that  the  plaintiff,  a  boy  thirteen  years  of 
age,  seated  himself,  without  the  knowledge 
of  the  conductor,  upon  the  front  platform 
of  a  crowded  car,  in  such  position  that, 
being  struck  on  his  projecting  knees  by  a 
mortar-box  in  the  street,  he  was  thrown  un- 
der the  car  and  injured,  it  was  not  error  to 
enter  a  compulsory  nonsuit.  Butler  v. 
Pittsburgh  &^  B.  R.  Co.,  139  Pa.  Si.  195,  21 
Ail.  Rep.  500. 

90.  Stealing  a  ride.*— Where  a  boy 
nine  and  one  half  years  of  age,  is  injured 
while  stealing  a  ride  upon  the  foot-board  of 
a  switch-engine,  the  facts  that  he  is  of  ordi- 
nary intelligence,  familiar  with  the  work- 
ings of  a  switch-engine,  and  aware  of  the 
danger  of  his  act,  aid  tiirt  he  has  frequently 
been  forbidden  by  his  parents  from  going 
upon  the  cars,  and  has  been  c*  ^ven  away 
from  them  by  the  employes  of  tne  railroad, 

*  See  also  ante,  18,  51. 
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are  sufficient  to  establish  contributory  neg- 
ligence on  his  part.  Oregon  R.  &*  N.  Co.  v. 
Egley,  2  Wash.  409,  26  Pac.  Rep.  973. 

91.  Kidiiii;  ou  or  playing  with 
turntables.*  —  Where  a  turntable  was 
constructed  in  an  isolated  place,  but  not 
covered  or  walled,  and  was  left  latched  but 
not  locked— /<t'W,  that  a  boy  nine  years  oid 
could  not  recover  for  an  injury  received 
while  riding  thereon.  St.  Louis,  V.  &*  T, 
H.  R.  Co.  V.  BeU,  81  ///.  76. 

A  boy  of  thirteen,  who  joins  others  after 
they  have  unfastened  a  turntable,  and 
places  himself  on  it  to  ride  in  a  position  in 
which  he  admits  that  he  knew  there  was 
danger,  is  guilty  of  such  contributory  negli- 
gence as  would  prevent  a  recovery  for  the 
injuries  so  received;  and  the  evidence  of 
the  facts  being  uncontroverted,  it  is  proper 
for  the  court  to  instruct  the  jury  to  find  for 
the  defendant.  Merryman  v.  Chicago,  R.  I. 
^r'  P.  R.  Co.,  85  I(ma  634,  52  A'.  IV.  Rep. 
545. — Following  McMillan  v.  Burlington 
&  M.  R.  R.  Co.,  46  Iowa  232  ;  Washington  & 
G.  R.  Co.  V.  Gladmon,  15  Wall.  (U.  S.)  407 ; 
Reynolds  v.  New  York  C.  &  H.  R.  R.  Co., 
58  N.  Y.  252 ;  Hickey  v.  Taaffe,  105  N.  Y. 
37,  12  N.  E.  Rep.  286;  Dowd  v.  Chicopee, 
116  Mass.  96;  Messenger  v.  Dennie,  137 
Mass.  197  ;  Masser  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  68  Iowa  605. 

A  boy  of  nearly  ten  and  a  half  years,  and 
of  average  intelligence,  who  had  been  fre- 
quently in  the  vicinity  of  a  turntable,  and 
had  a  general  knowledge  of  its  structure 
and  operation,  and  had  been  repeatedly 
warned  by  his  father  that  it  was  dangerous 
to  play  upon  it,  and  told  not  to  do  so,  and 
knew  that  the  railway  company  prohibited 
children  from  playing  on  the  table,  and  also 
knew  that  he  had  no  right  to  play  upon  it, 
and  that  it  was  dangerous  to  do  so,  engaged 
with  other  boys  in  swinging  upon  it  while 
in  motion,  and  was  injured  by  his  foot  be- 
ing caught  between  the  arm  of  the  table 
and  the  stationary  abulments.  Held,  that 
the  conduct  of  the  boy  amounted  to  con- 
tributory negligence,  although  he  might 
not  have  been  of  sufficient  age  and  dis- 
cretion to  understand  and  comprehend  the 
full  extent  of  the  danger  to  which  his  con- 
duct exposed  him.  Twist  v.  Winona  (&* 
St.  P.  R.  Co.,  37  A/n.  (&-  Eng.  R.  Cas.  336, 39 


*See   also  ante,    67,    77;  post,   116  (3), 
139. 


A/inn.  164,  39  iV.  W.  Rep.  402.— REVIEW- 
ING AND  MODIFYING  Keffe  V.  Milwaukee  & 
St.  P.  R.  Co.,  21  Minn.  207. 

A  boy,  attracted  to  railroad  premises  by 
a  turntable  thereon  left  unlocked  or  un- 
guarded near  a  public  highway,  or  in  an 
open  and  exposed  position  near  tiie  accus- 
tomed or  probable  pli'.cc  of  resort  of  cliil- 
dren,  cannot  recover  for  persona!  injuries 
sustained  while  at  play  upon  the  turntable, 
either  on  the  ground  of  an  implied  invita- 
tion to  come  tliere,  or  of  a  duty  on  the  part 
of  the  corporation  to  refrain  from  ordinary 
negligence  in  its  management  of  the  turn- 
table. Daniels  v.  AVw  VorJi'  &-  JV.  E.  R. 
Co.,  48  Am.  &>  Eng.  R.  Cas.  539,  1 54  Mass. 
349,  28  A^.  E.  Rep.  283.— Approving  Frost 
V.  Eastern  R.  Co.,  64  N.  H.  220.  Distin- 
guishing Stout  V.  Sioux  City  &  P.  R.  Co., 
2  Dill.  (U.  S.)  294;  Atchison  &  N.  R.  Co.  v. 
Bailey,  11  Neb.  332  ;  Evansich  v.  Gulf,  C.  & 
S.  F.  R.  Co.,  57  Tex.  123;  Houston  &  T.  C. 
R.  Co.  V.  Simpson,  60  Tex.  103 ;  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Styron,66  Tex.  421 ;  Gulf,  C. 
&  S.  F.  R.  Co.  V.  McWhirter,  77  Tex.  356; 
Bridgerw.  Asheville  &  S.  R.  Co.,  25  So.  Car. 
24;  Ferguson  v.  Columbus  &  R.  R.  Co.,  75 
Ga.  637,  77  Ga.  102 ;  Keffe  v.  Milwaukee  &  S^ 
P.  R.  Co.,  21  Minn.  207;  O'Malley  v.  St. 
Paul,  M.  &  M.  R.  Co.,  43  Minn.  289;  Kan- 
sas C.  R.  Co.  V.  Fitzsimmons,  22  Kan.  686 ; 
Nagel  V.  Missouri  Pac.  R.  Co.,  75  Mo.  653; 
Lynch  v.  Nurdin,  i  Q.  B.  29;  Birge  7/,  Gard- 
ner, 19  Conn.  507  ;  Bird  v.  Holhrook,  4 
Bing.  628.  Following  Johnson  v.  Boston 
&  M.  R.  Co.,  125  Mass.  75;  Morrissey  v. 
Eastern  R.  Co.,  126  Mass.  377;  Wright  v. 
Boston  &  A.  R.  Co.,  142  Mass.  296;  Mc- 
Eachern  v.  Boston  &  M.  R.  Co.,  150  Mass. 
515;  McCartyz/.  Fitch  burg  R.  Co.,  154  Mass. 
17.  Not  following  Sioux  City  &  P.  R. 
Co.  V.  Stout,  17  Wall.  (U.  S.)  657  ;  Daley  v. 
Norwich  &  W.  R.  Co.,  26  Conn.  591. 

An  instruction  to  the  jury,  "  If  you  be- 
lieve from  the  evidence  that  the  plaintiff 
had  intelligence  enough  to  appreciate  the 
peril  of  getting  on  the  defendant's  turntable 
in  the  manner  the  evidence  shows  he  did; 
or  if  you  believe  he  was  warned  by  defen- 
dant's employe  not  to  get  on  said  turntable, 
and  that  it  was  dangerous  to  do  so,  and  said 
plaintifl  understood  and  appreciated  such 
warning,  but  did,  nevertheless,  get  on  said 
turntable  and  was  thereby  the  direct  cause 
of  his  injury,  you  will  find  for  the  defen- 
dant," was  properly  given  in  an  action  by 
the  child  to  recover  damages  for  injuries 
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sustained  at  a  railroad  turntable.    Houston 
&^  T.  C.  A\  Co.  V.  Simpson,  6o  Tex.  103. 

92.  Playing  with  unfastened 
brnlie. — There  can  be  no  recovery  under 
Massachusetts  St.  of  1886,  oh.  140,  (rom  a 
street-car  company  for  injuries  to  a  boy  10 
years  old,  received  while  playing  with  other 
children,  caused  by  an  unfastened  brake  on 
a  car  left  in  a  street.  Gaj  v.  Essex  Elec.  St. 
R.  Co.,  159  Mass.  242.  Gay  v.  Essex  Elec. 
St.  R.  Co.,  159  Mass.  238. 

9.*J.  Recovery  notwithstanding 
child's  negligence.— Where  a  boy  of  13 
is  injured  while  attempting  to  cross  a  track 
in  a  city,  it  is  no  defense  that  the  boy  was 
picking  up  pebbles  from  the  street  and  ex- 
amining them  at  the  time  of  the  injury, 
where  it  appears  that  the  accident  would 
not  have  happened  if  there  had  been  a 
watchman  at  the  crossing,  or  a  man  on  the 
end  of  the  backing  train  to  keep  a  lookout. 
Kentucky  C.  R.  Co.  v.  Smtt/t,  {Ky.)  20  S. 
W.  Rep.  392. 

In  an  action  for  injuries  to  a  child  be- 
tween five  and  six  years  old,  alleged  to  have 
been  caused  by  the  negligence  of  the  defend- 
ant's agents,  the  plaintiff  is  entitled  to  re- 
cover, if  it  appear  from  the  evidence  that 
the  injuries  resulted  directly  from  the  want 
of  ordinary  care  and  prudence  on  the  part 
of  the  defendant's  agents,  and  not  from  the 
want  of  such  care  and  prudence  on  the  part 
of  the  plaintiff  as  ought,  under  the  circum- 
stances, to  be  reasonably  expected  from  one 
of  his  age  and  intelligence,  nor  from  the 
want  of  ordinary  care  and  prudence  on  the 
part  of  his  parents,  directly  contributing  to 
the  accident.  McMahon  v.  Northern  C.  R. 
Co.,  39  Md.  438. 

Wliere  it  appeared  that  at  a  station  where 
the  accident  occurred,  by  direction  of  his 
father  the  boy  was  in  the  habit  of  driving 
stock  from  the  track  before  the  arrival  of 
trains,  and  would  then  seat  himself  on  the 
platform  of  the  station,  and  was  accustomed 
to  get  on  freight  trains  on  their  arrival  and 
ride  to  the  switch ;  that  the  platform  had 
been  built  by  the  company  for  the  accom- 
modation of  passengers  and  persons  having 
business  with  the  road,  and  that  the  lad  had 
been  frequently  told  to  keep  off  the  plat- 
form ;  that  while  standing  there  he  was 
struck  and  injured  by  a  timber  projecting 
from  a  freight  car — held,  that  the  direction 
was  under  the  circumstances  merely  admon- 
itory and  not  imperative,  in  such  sense  as 
to  make  him,  by  reason  of  the  order,  a  tres- 


passer ;  that  his  having  no  right  or  business 
there  did  not  constitute  him  a  trespasser, 
and  his  being  there  was  not  such  negligence 
as  in  law  to  contribute  directly  to  his  injury; 
that  even  supposing  the  child  were  a  tres- 
passer the  liabiliiy  of  the  company  to  him 
for  injuries  would  not  be  restricted  to  those 
which  were  wanton,  but  would  embrace  all 
such  as  resulted  from  want  of  ordinary  care. 
Hicks  v.  Pacific  R.  Co.,  64  Mo.  430,  17  Am. 
Ry.  Rep.  273 ;  affirmed  on  rehearing  in  65 
Mo.  34. — Quoting  Giliis  v.  Pennsylvania 
R.  Co.,  59  Pa.  St.  129.  Reviewing  Com- 
monwealth V.  Power,  7  Mete.  (Mass.)  600; 
Kerwhacker  v.  Cleveland,  C.  &  C.  R.  Co.,  3 
Ohio  St.  175. — Distinguished  in  Harlan 
V.  St.  Louis,  K.  C.  &  N.  R.  Co.,  65  Mo.  22. 

A  child  two  and  a  half  years  old  is  no 
such  trespasser  in  going  upon  a  track  as  to 
forfeit  redress  for  being  run  over  and  se- 
riously injured  by  the  recklessness  or  negli- 
gence of  the  engineer.  Keyser  v.  Chicago 
&•  G.  T.  R.  Co.,  19  Am.  &-  Eng.  R.  Cas.  91, 
56  Mich.  559,  56  Am.  Rep.  405,  23  N.  IV. 
Rep.  311.  —  Followed  in  Battishill  v. 
Humphreys,  28  Am.  &  Eng.  R,  Cas,  597,  64 
Mich.  494.  Reviewed  in  Hyde  v.  Union 
Pac.  R.  Co.,  7  Utah  356. 

Neglect  on  the  part  of  a  person  in  charge 
of  an  engine  to  use  ordinary  care  to  avoid 
injuring  a  person  on  the  track  is,  in  con- 
templation of  law,  equivalent  to  intentional 
mischief.  He  has  no  right  to  run  over  a 
person,  whether  rightfully  or  wrongfully  on 
the  track,  if  by  the  exercise  of  ordinary  care 
he  can  avoid  doing  so.  So  a  company  was 
held  liable  for  injuries  to  a  small  child  on 
the  track,  where  it  appeared  that  the  engine 
might,  with  ordinary  care,  have  been 
stopped.  In  such  case  the  contributor/ 
negligence  of  the  plaintiff  is  no  defense. 
Kenyon  v.  New  York  C.  &•  H  A\  R.  Co.,  5 
Hun  (N.  V.)  479 ;  affirmed  in  76  N.  V.  607. 

3.  As  Affecting  Recovery  for  Child's  Death. 

94.  Generally.— (i)  Statement  of  rule. 
— In  a  suit  for  causing  the  death  of  a  child, 
it  should  be  held  responsible  for  the  exer- 
cise only  of  such  measure  of  capacity  and 
discretion  as,  from  its  age  and  experience, 
it  may  be  found  to  possess.  Rockford,  R.  I. 
&>  St.  L.  R.  Co.  v.  Delaney,  82  ///.  198. 

A  boy  II  years  old  is  not  of  such  tender 
years  as  not  to  be  chargeable  with  contrib- 
utory negligence  in  playing  and  loitering 
upon  a  railroad  track;  and  such  conduct 
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will  defeat  a  recovery  for  his  death  though 
the  company  was  negligent  in  running  its 
train  at  a  prohibited  rate  of  speed.  Mas- 
ser  V.  Chicago,  R.  I.  &-  P.  R.  Co.,  68  Iowa 
602,  27  ^V.  W.  Rep.  776. 

The  rule  requiring  street-car  drivers  and 
locomotive  engineers  to  keep  a  lookout  for 
persons  on  the  track,  and  to  use  reasonable 
diligence  to  prevent  injury  to  such,  after 
discovered,  does  not  apply  to  a  case  where 
a  boy  of  17  goes  on  a  street-car  without  per- 
mission and  whips  the  mules  into  a  run  and 
is  killed  through  his  own  reckless  conduct. 
Taylor  v.  South  Covington  ^^  C.  St.  R.  Co., 
(Ay.)  20  S.  W.  AV/.  275. 

(2)  Illustrations. —  Defendant  company 
constructeu  a  switch  near  a  village,  on  a 
grade  of  80  feet  to  the  mile.  A  boy,  with- 
out the  permission  or  knowledge  of  the 
company,  climbed  on  a  car  left  on  the 
switch,  unfastened  the  brakes,  and  let  it  run 
down  of  its  own  weight.  In  doing  so  he 
either  jumped  off  or  fell  off  in  front  of  the 
car  and  was  killed.  Held,  that  the  company 
was  not  liable.  Central  Branch  U.  P.  R. 
Co.  V.  Henigh,  23  Kan.  347.— Approved  in 
O'Connor  v.  Illinois  C.  R.  Co.,  44  La.  Ann. 
339.  Distinguished  in  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Smith,  28  Kan.  541.  Fol- 
lowed IN  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Plaskett,  47  Kan.  107. 

A  street  railway  was  constructed  for  a 
distance  along  an  embankment  bordering  a 
stream  of  water.  Plaintiff's  intestate,  a 
girl  II  y^ars  old,  was  walking  on  the  em- 
bankment on  the  side  next  to  the  stream 
on  her  way  to  school,  and  was  last  seen 
tossing  a  rubber  ball.  She  fell  into  the 
stream  and  was  drowned,  but  no  one  saw 
her  fall.  It  was  not  necessary  for  her  to 
pass  over  the  embankment  in  going  to 
school.  Held,  that  the  evidence  did  not 
show  that  the  girl  was  free  from  contribu- 
tory negligence.  Hooper  v.  Johnstazvn,  G. 
&>  K.  H.  R.  Co.,  13  N.  V.  Supp.  151.— Ap- 
plying Reynolds  v.  New  York  C.  &  H.  R. 
R.  Co.,  58  N.  Y.  248  ;  Wendell  v.  New  York 
C.  &  H.  R.  R.  Co.,  91  N.  Y.  420:  Bond  v. 
Smith,  113  N.  Y.  385,  21  N.E.  Rep.  128. 

The  end  of  a  track  was  over  a  passage- 
way from  a  mill.  A  car  was  pushed  over 
the  end  of  the  track  and  killed  a  boy  below 
who  had  been  often  warned  against  the 
dangers  of  the  passage,  which  did  not  re- 
late to  the  dangers  of  the  railroad.  Held, 
that  tiie  boy  was  not  guilty  of  negligence 
in  not  heeding  the  warning,  as  it  did  not 


relate  to  the  cause  of  his  de^jth.  Gray  v. 
Scott,  66  Pa.  St.  345.— Reviewed  in  Fry 
V.  People's  Pass.  R.  Co.,  17  Pliila.  (Pa.)  61. 

05.  Ci'o.SMiiig  track  in  front  of  train 
or  car.*— Plaintitf's  intestate,  a  boy  about 
six  or  seven  years  old,  started  to  cross  a 
track  in  front  of  a  moving  train,  and 
reached  the  track  when  the  train  was  about 
60  feet  distant,  but  fell  and  was  killed.  The 
train  was  running  at  the  usual  rate,  and  the 
whistle  was  sounded  and  the  bell  rung, 
which  was  heard  by  the  boy,  and  after  he 
fell  every  effort  was  made  to  stop  the  train. 
Held,  that  a  recovery  against  the  company 
could  not  be  sustained.  Chicago  &^  A.  R. 
Co.  V.  Becker,  76  ///.  25.— Quoied  in  Illi- 
nois C.  R.  Co.  V.  Slater,  129  111.  91,  21  N.  E. 
Rep.  575. 

A  girl  II  years  old,  familiar  with  a  cross- 
ing, who  passes  under  a  gate  after  it  has 
been  lowered,  before  a  train  approaches, 
and  is  killed  while  attempting  to  cross  the 
track,  is  guilty  of  such  contributory  negli- 
gence as  to  prevent  a  recovery  for  her 
death,  in  the  absence  of  anything  to  show 
occasion  for  haste.  Marden  v.  Boston  &* 
A.  R.  Co.,  159  Afass.  393,  34  A'.  E.  Rep.  404. 

Plaintiff's  intestate,  who  was  killed  at  a 
crossing  in  a  city,  was  a  bright  active  boy, 
seven  years  of  age,  and  considered  compe- 
tent by  his  parents  to  go  to  school  and  run 
on  errands.  He  was  in  the  habit  of  cross- 
ing the  tracks,  and  had  before  been  stopped 
and  cautioned  by  the  flagman  about  cross- 
ing the  track.  Just  before  the  train  killing 
him  approached  he  was  standing  near  the 
flag-station  some  50  feet  from  where  he  was 
struck,  and  where  the  train  could  be  seen 
when  500  feet  away.  As  the  train  ap- 
proached the  boy  attempted  to  run  across 
in  front  of  it ;  the  flagman  shouted  and 
waved  to  him  and  endeavored  to  catch  him, 
but  he  fell  on  the  track  and  was  killed. 
Held,  that  a  motion  for  a  nonsuit  on  the 
ground  of  contributory  negligence  should 
have  been  allowed.  Wendell  v.  A'ew  York 
C.  &-  H.  R.  R.  Co.,  14  Am.  &^  Eng.  R.  Cas. 
663,  91  A\  V.  420;  reversing  14  W/cly.  Dig. 
406. — Following  Reynolds  v.  New  York 
C.  &  H.  R.  R.  Co.,  58  N.  Y.  248.  Quoting 
Cordell  v.  New  York  C.  &  H.  R.  R.  Co.,  75 
N.  Y.  332;  Thurberz/.  Harlem  Bridge  M.& 
F.  R.  C0..60N.  Y.  331.— Followed  IN  Moe- 
bus  V.  Herrmann,  108  N.  Y.  349,  15  N.  E. 
Rep.  415.  13  N.  Y.  S.  R.  648,  11  Cent.  Rep. 

*  See  also  ante,  80,  81  ;  post,  108,  109. 
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90.  QUOTEJ)  IN  CoUis  V.  New  York  C.  & 
H.  R.  R.  Co..  71  Hun  (N.  Y.)  504;  Atwater 
V.  Veteran,  26  N.  Y.  S.  R.  945.  Reviewed 
IN  Conway  v.  Troy  &  B.  R.  Co.,  i  N.  Y.  S. 
R.  5S7,  41   Hun  639. 

Plaintiff's  intestate,  a  boy  of  12,  had 
crossed  over  the  track  and  turned  to  recross 
it  when  a  train  was  in  sight,  but  some  400 
feet  distant.  He  fell  on  the  track  and  was 
killed.  HeM,  that  attempting  to  recross 
the  track,  under  the  circumstances,  was 
contributory  negligence,  even  though  he 
might  have  crossed  in  safety  had  he  not 
fallen,  and  a  nonsuit  should  have  been 
granted.  McPhillips  v.  New  York,  N.  H. 
&*  H.  R.  Co.,  12  Daly  (N.  V.)  365.— QuoT- 
ING  Wendell  v.  New  York  C.  &  H.  R.  R. 
Co.,  91  N.  Y.  420. 

A  girl  nine  years  old  was  walking  on  a 
track  on  her  way  home  from  school.  From 
some  cause  the  cars  of  an  approaching  train 
had  become  separated,  and  as  the  locomo- 
tive and  cars  attached  approached  her  she 
stepped  aside  and  allowed  them  to  pass, 
but  immediately  returned  to  the  track  and 
was  struck  by  the  rear  portion  of  the  train, 
which  was  running  some  50  yards  behind 
the  other  section.  As  soon  as  the  train 
broke  in  two  the  brakes  were  applied  to 
stop  the  rear  portion.  HeM,  that  the  prox- 
imate cause  of  the  injury  was  the  girl's  own 
act,  and  not  that  of  the  breaking  of  the 
train  in  two,  and  the  company  was  not  lia- 
ble. Galveston,  H.&-S.A.K.  Co.  v.  Cham- 
bers, 73  Tex.  296,  i\  S.  IV.  Rep.  279. 

Deceased,  a  boy  four  years  and  five 
months  of  age,  while  playing  in  the  street, 
trespassed  upon  one  of  the  defendant's  cars, 
and  was  compelled  to  leave  it  by  the  driver, 
who  struck  him  twice  with  the  whip.  To 
escape  this  the  boy  ran  upon  the  other  track 
and  fell  under  the  wheel  of  another  car 
moving  thereupon.  Held,  that  there  could 
be  no  recovery.  Mack  v.  Lombard  &*  S.  5/. 
Pass.  R.  Co.,  20  P/t/la.  {Pa.)  207. 

96.  Lying  tlown  upon  track.— A  boy 
of  16,  who  goes  upon  a  track  at  a  distance 
from  a  crossing  and  lies  down,  when  he 
knows  that  it  is  about  time  for  trains  to 
pass,  is  guilty  of  such  contributory  negli- 
gence as  to  defeat  a  recovery  for  his  death. 
Houston  &*  T.  C.  R.  Co.  v.  Smith,  77  Tex. 
179,  13  S.  IV.  Rep.  972.  And  compare  Mc- 
Mullen  v.  Pennsylvania  R.  Co.,  41  Am.  &" 
Eng.  R.  Cas.  505,  132  Pa.  St.  107,  19  Atl. 
Rep.  27. 

97.  and  falling  asleep.— For  a 


boy  about  17  years  old  to  go  to  sleep  on  a 
railroad  crossing  is  such  negligence  and 
recklessness  as  will  prevent  a  recovery  for  an 
injury  received,  although  the  company  may 
have  been  negligent  also.  Raden  v.  Georgia 
R.  Co.,  78  Ga.  47. 

A  boy  12  years  old  was  sent  by  his  parents 
to  mind  cows  near  a  railroad,  and  lay  down 
on  the  track  and  was  run  over  by  a  train 
and  killed.  The  train  was  running  down- 
grade without  steam,  and  was  a  heavy 
freight  375  yards  long,  and  the  boy  was 
struck  892  yards  from  a  curve,  where  he 
first  became  visible.  After  he  was  seen 
every  effort  was  made  to  stop  the  train. 
Held,  that  the  company  was  not  liable. 
Rudd  V.  Richmond  Sa^  D.  R.  Co.,  23  Am.  &^ 
Eng.  R.  Cas.  253,  80  Va.  546. 

Where  it  appeared  that  a  child  four  years 
old  lay  down  and  went  to  sleep  upon  de- 
fendant's track  at  a  point  where  children 
were  frequently  on  th^  track,  and  was  there 
killed  by  defendant's  train,  whose  engineer 
saw  the  child  when  the  train  was  from  200 
to  300  yards  away,  but  did  not  slacken  speed 
until  within  thirty  feet  of  where  the  child 
lay,  because  he  did  not  know  what  it  was — 
held,  that  even  if  the  child  were  guilty  of 
contributory  negligence,  yet  the  defendant, 
having  had  a  clear  opportunity  of  avoiding 
the  accident  after  the  deceased  child's  neg- 
ligence, was  solely  responsible  for  the  in- 
jury, and  the  child  was  not  such  a  trespasser 
as  to  bar  recovery.  Hyde  v.  Union  Pac.  R. 
Co.,  7  Utah  356,  26  Pac.  Rep.  979.— REVIEW- 
ING Keyser  v.  Chicago  &  G.  T.  R.  Co.,  56 
Mich.  559,  23  N.  W.  Rep.  311. 

98.  Getting  on  moving  trains  or 
cars.* — A  recovery  cannot  be  had  for  the 
death  of  a  boy  six  years  old  who  was  killed 
while  climbing  on  a  slowly  moving  train, 
being  iiivited  there  by  other  boys  who  were 
riding  by  permission  of  the  conductor,  but 
who  did  not  .see  the  boy  killed.  Woodbridge 
V.  Delaware,  L.  t"  W.  R.  Co.,  105  Pa.  St. 
460. 

As  a  freight  train  was  slowly  moving  along 
a  street  at  the  rate  of  two  to  three  miles 
an  hour,  a  lame  boy  8  years  old  got  on  the 
fore  part  of  the  engine.  The  fireman  saw 
the  boy,  and,  realizing  that  he  was  in  danger, 
at  once  motioned  and  called  to  him  to  hold 
on,  and,  after  giving  notice  to  the  engineer, 
jumped  off,  intending  to  rescue  him;  but 
the  engineer,   in  obeying  a  danger-signal 

*  See  also  atttf,  84,  80  ;  post,  110. 
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given,  reversed  his  engine,  and  the  boy 
either  jumped  ofl  or  fell  ofl  by  reason  of 
the  jar  in  checking  the  speed  and  was  killed. 
Held,  that  the  company  was  not  liable. 
Miles  V.  Atlantic,  M.  &*  O.  K.  Co.,  4  Hughes 
(U.  S.)  172.— Following  Richmond  &  D 
R.  Co.  V.  Anderson,  31  Gratt.  (Va.;  812; 
Baltimore  &  P.  R.  Co.  z:  Jones,  95  U.  S. 
443.  Quoting  Washington  &  G.  R.  Co.  v. 
Giadmon,  15  Wall.  (U.S.) 408.  Reviewhsg 
Case  of  Atlantic,  ^1.  «i  O.  R.  Co.,  4.  Hughes 
(U.S.;  157. 

.•\  child  between  six  and  seven  years  of 
age,  accustomed  to  board  the  cars  of  a 
street  railway  while  in  motion,  for  the  pur- 
pose of  selling  water  thereon,  fell  from  the 
front  platform  while  so  engaged  and  was 
killed  by  being  run  over.  Held,  that  the 
child  was  guilty  of  contributory  negligence. 
Smith  v.  Passenger  Ji.  Co.,  13  Phila.  (Pa.)  6. 

99.  Getting  oft'  moving  street- 
cans.* — The  fact  th?t  the  father  of  a  boy 
had  told  street-car  drivers  to  keep  the  boy 
off  the  cars  will  not  make  the  company  lia- 
ble where  he  is  killed  by  jumping  off  a  car 
on  which  he  had  gone  without  the  driver's 
consent  or  knowledge,  and  where  the  death 
is  due  to  the  boy's  own  reckless  conduct. 
Taylor  V.  South  Covington  &'  C.  St.  P.  Co., 
(A/.)  20  S.  W.  Pep.  275. 

It  was  held  that  no  recovery  could  be  had 
for  the  death  of  a  boy  because  he  had  been 
guilty  of  contributory  negligence,  in  the  fol- 
lowing cases : 

Where  a  boy  of  17,  of  average  intelli- 
gence and  experience,  who  without  permis- 
sion went  upon  a  street-car  and  grabbed  the 
whip  and  whipped  the  mules  into  a  run, 
and  was  killed  by  jumping  off  before  it 
was  possible  for  the  driver  to  stop.  Taylor 
V.  South  Covington  &^  C.  St.  P.  Co.,  {Ay.)  20 
b'.  Jy.  Rep.  275. 

Where  a  boy  of  1 5  was  stealing  a  ride  on 
the  rear  platform  of  a  street-car,  and  upon 
seeing  the  driver  turn  round  he  jumped  off 
ind  was  killed  by  a  car  on  the  adjoining 
track;  it  appearing  that  the  car  killing  him 
could  have  been  seen,  and  that  the  driver 
had  threatened  no  violence,  and  was  sev- 
eral feet  away,  still  holding  the  reins. 
(Bradley,  J.,  dissenting.)  Hogan  v.  Central 
Park,  N.  (S-  E.  P.  P.  Co.,  36  N.  V.  S.  P. 
352,  124  A^.  v.  647;  reversing  26  /.  <&^  5. 
322,  33  A^.  V.  S.  P.  702,  n  A^.  K  Supp.  588, 

•See  also  ante,  85,  87;  post,  110. 


—Distinguishing  Clark  v.  New  York,  L. 
E.  &  W.  R.  Co.,  40  Hun  605,  2  N.  Y.  S.  R. 
249. 

Where  a  boy  who  got  upon  the  platfornj 
of  a  street-car  without  permission,  and  was 
killed  in  jumping  off  the  moving  car  before 
the  driver  knew  he  had  been  on  the  car. 
Clutzbeher  v.  Union  Pass.  P.  Co.,  {Pa)  \ 
All.  Pep.  597. 

100.  Riding  in  dangerous  posi- 
tion.—The  fact  that  the  deceased,  a  boy 
12  years  old,  is  more  reckless  and  not  as 
cautious  as  a  man,  in  the  face  of  such  dan- 
ger, is  not  of  itself  enough  to  excuse  him 
for  his  contributory  negligence  in  riding 
on  the  front  of  an  engine  ;  and  no  fault  of 
the  company  or  its  employes  short  of  gross 
or  wanton  carelessness  can  excuse  him 
from  the  results  of  such  negligence.  Eel  iff 
V.  Wabash,  St.  L.  d-  P.  P.  Co.,  64  Mich. 
196,31  yV.  W.Pep.  180. 

A  train  consisting  of  many  cars  was  being 
backed  by  a  locomotive  at  a  slow  speed 
around  a  curve,  near  which  were  houses 
which  prevented  the  engineman  from  see- 
ing the  rearmost  car,  upon  which  two  boys 
had  climbed  and  were  riding,  holding  by 
the  bumper,  with  their  feet  upon  the  brake- 
bar.  A  sudden  jolt  threw  them  upon  the 
road,  when  the  cars  passed  over  them,  kill- 
ing one  and  maiming  the  other.  The 
mother  of  the  child  thus  killed  brought  an 
action  for  damages  under  article  65,  sec- 
tions I  and  2,  of  the  Md.Code.  It  appeared 
that  both  boys  had  been  driven  from  simi- 
lar trains  on  former  occasions,  and  com- 
plaint made  to  their  parents;  that  there 
was  no  employe  on  the  hindmost  car,  or 
walking  in  advance  of  it,  while  moving 
backwards,  and  that  the  engineman  and 
conductor  knew  nothing  of  the  iccident 
until  some  time  after  it  had  happened. 
Held,  that  the  party  injured,  not  being  a 
passenger,  the  defendants  were  not  required 
to  exercise  that  degree  of  vigilance  which 
the  law  requires  towards  those  with  whom 
there  is  a  relation  of  trust  and  confidence, 
\jx  bailment  between  the  parties  ;  and  that 
if  there  was  neglect  or  default  on  the  part 
of  the  boy,  or  the  absence  of  that  prudence 
which  boys  of  like  age  and  capacity  usually 
exhibit,  the  defendants  were  not  liable, 
although  by  the  exercise  of  extraordinary 
care  on  their  part  the  accident  might  have 
been  prevented.  State  v.  Baltimore  &^  O. 
P.  Co.,  24  Md.  84. 
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101.  Recovery  iiotuitlistnndiiig 
deceased     child's     iies'lltjence.*— (i) 

Oenem/fy.— 'Where,  in  an  action  for  killing 
a  child  while  walking  on  a  track,  it  is  shown 
that  a  servant  of  the  company  stat'oned  as 
a  "lookout"  on  the  train  saw  ihe  child  be- 
fore the  accident,  but  failed  to  exercise  due 
care  to  avoid  the  injury,  the  company  is 
liable,  however  negligenily  the  child  may 
have  acted.  Jamison  v.  Illinois  C.  R.  Co., 
63  Miss.  33. 

And  whether  such  servant  saw  the  child 
is  a  question  of  fact  for  the  jury,  and  if 
there  be  sufficient  evidence,  if  believed,  to 
support  a  verdict  founded  on  such  fact, 
then  the  judge  is  not  authorized  to  instruct 
the  jury  to  find  for  the  defendant.  Jamison 
V.  Illinois  C.  K.  Co.,  63  Miss.  33. 

Where  suit  is  brought  for  the  death  of  a 
girl  9  years  old,  who  was  killed  by  a  back- 
ing train,  and  there  are  circumstances  tend- 
ing to  show  negligence  on  the  part  of  a 
flagman,  it  is  error  to  charge  that  "  it  is  the 
duty  of  every  person  crossing  a  track  to 
use  their  eyes  and  ears  to  see  and  hear  the 
approach  of  trains  ;  that  it  is  their  duty  to 
look  both  ways  before  entering  upon  a 
crossing  of  a  railroad,  if  it  can  be  done,"  as 
such  rule  applies  only  to  adults.  Finkle- 
stein  V.  New  York  C.  &*  H.  K.  R.  Co.,  41 
Hun  {N.  Y.)  34,  2  N.  Y.  S.  R.  680. —Ap- 
PLYING  Thurber  v.  Harlem  Bridge,  M.  & 
F.  R.  Co.,  60  N.  Y.  326  ;  McGovern  v.  New 
York  C.  &  H.  R.  R.  Co.,  67  N.  Y.  417; 
Byrne  7^  New  York  C.  &  H.  R.  R.  Co.,  83 
N.  Y.  620;  Dowlingv.  New  York  C.  &  H. 
R.  R.  Co.,  90  N.  Y.  670 ;  Barry  v.  New 
York  C.  &  H.  R.  R.  Co.,  92  N.  Y.  289. 

Where  a  boy  16  years  old  is  negligent  in 
going  on  a  track,  the  company  is  not  liable 
for  his  death  unless  the  employes  in  charge 
of  the  train  could  have  prevented  the  acci- 
dent by  the  use  of  ordinary  care  after  he 
was  seen.  Houston  &•  T.  C.  R.  Co.  v.  Smith, 
77  Tex.  179,  13  S.  W.  Rep.  972. 

(2)  Against  street-railway  company. — 
Contributory  negligence  of  a  child  killed 
by  a  street-railroad  car  will  not  prevent  a 
recovery  if  the  driver  of  the  car  could,  by 
the  exercise  of  reasonable  care,  have  seen 
the  child  and  avoided  injury.  Pearson  v. 
Union  R.  Co.,  14  Mo.  App.  579. 

Where,  in  an  action  against  a  street-rail- 
road company  for  negligence  in  causing  in- 
jury to  a  child,  negligence  on  the  part  of 

*See  also  ante,  'd^\  post,    118,   131. 


defendant  is  shown,  contributory  negligence 
on  the  part  of  the  child,  the  parent  being 
free  from  negligence,  will  not  shield  the 
company  from  liability.  Huerzeler  v.  Cen- 
tral C.  T.  R.  Co.,  139  A'.  Y.  490,  34  A'.  E. 
Rep.  noi  ;  affirming  i  Misc.  136,  20  A'.  Y, 
Supp.  676. 

The  contributory  negligence  of  a  plaintiff 
is  not  a  defense  where  an  injury  might  have 
been  avoided  by  the  exercise  of  ordinary 
care.  So  held,  where  a  girl  about  ten  years 
old  was  killed  by  stopping  within  two  feet 
of  a  track,  with  her  back  to  an  approaching 
car,  but  where  there  was  nothing  to  obstruct 
a  view,  and  it  appeared  that  the  driver 
might  have  seen  her  and  avoided  the  acci- 
dent. Mallard  v.  Ninth  Ave.  R,  Co.,  15 
Daly  {N.  Y)  376. 7  A^.  F.  Supp.  666.  27  N. 
Y.  S.  R.  801.— Applying  Sheridan  v.  Brook- 
lyn &  N.  R.  Co.,  36  N.  Y.  39.  Distinguish- 
ing McKenna  v.  New  York  C.  &  H.  R.  R. 
Co.,  9  Daly  262.  Quoting  O'Mara  v.  Hud- 
son River  R.  Co.,  38  N.  Y.  445 ;  Thurber  v. 
Harlem  Bridge,  M.  &  F.  R.  Co..  60  N.  Y. 
326. 

4.  Questions  of  Law  and  Fact. 

102.  Child's  negligence,  when  a 
qnestioii  of  law. — The  question  at  what 
age  an  infant's  responsibility  for  negligence 
may  be  presumed  to  commence  is  not  one 
of  fact,  but  of  law.  Tucker  v.  New  York 
C.  6n.  H.  R.  R.  Co.,  124  A^.  Y.  308,  26  N. 
E.  Rep.  916,  36  N.  Y.  S.  R.  272;  reversing 
33  N.  Y.  S.  R.  863,  II  A^.  F.  Supp.  692. 
A'agle  V.  Allegheny  Valley  R.  Co.,  8S  Pa. 
St.  35. 

A  boy  about  eleven  was  in  the  habit  of 
gathering  the  remains  of  wheat  found  in  or 
under  cars  about  a  railroad  depot,  and 
about  the  wagons  used  in  hauling  the  wheat. 
For  this  purpose  he  went  under  a  car  that 
was  standing  on  a  trestle  and  was  killed  by 
a  sudden  movement  of  the  train.  Held,  that 
it  was  proper  to  instruct  the  jury,  as  a  mat- 
ter of  law,  that  his  position  was  an  unsafe 
one.  Ostertag  v.  Pacific  R.  Co.,  64  Mo. 
421,  17  Am,  Ry.  Rep.  257. — DISTINGUISH- 
ING Wyatt  V.  Citizens'  R.  Co.,  55  Mo.  489 ; 
Sioux  City  &  P.  R.  Co.  v.  Stout,  17  Wall. 
(U.  S.)  657.— Distinguished  in  Smith  v. 
Atchison,  T.  &  S.  F.  R.  Co.,  4  Am.  &  Eng. 
R.  Cas.  554,  25  Kan.  738.  Explained  in 
Lynch  7/.  Metropolitan  St.  R.  Co.,  112  Mo. 
420, 

A  mother  sent  her  child,  a  boy  nine  years 
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old,  on  an  errand  which  required  it  to 
cross  a  track,  and  in  crossing  it  was  killed 
by  a  passing  train.  Held,  that  the  court 
could  not  undertake  to  determine,  as  a 
question  of  law,  the  contributory  negli- 
gence set  up  as  a  defense,  unless  it  was 
clear,  from  the  undisputed  facts,  that  the 
child,  considering  its  age  and  intclligencf:, 
was  at  fault  while  crossing  the  track,  or  it 
appeared  that  he  was  too  young  to  be  sui 
juris,  and  that  the  negligence  of  his 
mother  in  sending  him  alone  on  the  errand 
contributed  to  the  accident.  Ewen  v.  Chi- 
cago <S-  N.  IV.  A\  Co.,  38  IFis.  613.— 
Quoted  in  Besscx  z-.  Chicago  &  N.  W.  R. 
Co.,  45  Wis.  477. 

In  an  action  for  the  death  of  T.,  plain- 
tiff's intestate,  the  following  facts  appeared  : 
T.  was  a  boy  twelve  years  old,  intelligent, 
accustomed  to  attend  school  and  assist  the 
family  by  his  labor;  he  lived  near  defend- 
ant's road  ;  he  was  killed  by  one  of  defend- 
ant's locomotives  when  attempting  to  cross 
its  tracks;  the  day  was  windy  and  it  was 
snowing,  but  not  enough  to  obstruct  the 
view  ;  the  street  upon  which  he  was  travel- 
ing was  crossed  by  four  of  defendant's 
tracks ;  the  first  was  a  switch-track  upon 
which  cars  were  standing  on  each  side  of 
the  street,  a  passageway  having  been  left 
open  for  teams  and  individuals  to  pass  along 
•the  street.  T.  stopped  in  the  centre  of  the 
switch-track  facing  in  the  direction  of  the 
locomotive,  which  was  backing  down  at  a 
high  rate  of  speed;  if  he  had  looked  he 
could  have  seen  186  feet  down  the  track; 
from  the  point  where  he  stood  to  the  centre 
of  the  track  where  he  was  struck  and  killed 
the  distance  was  fourteen  feet.  T.,  after 
changing  a  bag  he  was  carrying  from  one 
shoulder  to  another,  started  on  ;  after  tak- 
ing one  step  he  had  an  unobstructed  view 
down  the  track  on  which  the  locomotive 
was  coming,  for  two  streets ;  he  did  not  look 
in  that  direction  after  he  started.  Held, 
that  T.  was  sui  Juris,  and  was  guilty  of  con- 
tributory negligence,  and  that  the  submis- 
sion of  the  question  to  the  jury  was  error. 
Tuci-er  v.  Mew  York  C.  &-  H.  A\  A'.  Co.,  124 
N.  Y.  308,  26  N.  E.  Rep.  916,  36  N.  Y.  S.  R. 
272  ;  reversing  33  AL  Y.  S.  R.  863,  1 1  N.  Y. 
Supp.  692.— Following  Reynolds  v.  New 
York  C.  &  H.  R.  R.  Co.,  58  N.  Y.  248.— 
Quoted  in  Collls  v.  New  York  C.  &  H.  R. 
R.  Co.,  71  Hun  (N.  Y.)  504;  Lennon  v.  New 
York  C.  &  H.  R.  R.  Co.,  48  N.  Y.  S.  R.  806, 
65  Hun  578. 


103.  CliiUrs  iieKliffciicc,  wlirii  not 
a  question  of  law.— (I)  General  rules.— 
It  cannot  be  laid  down  as  a  matter  of  law 
that  a  child,  however  young,  is  incapable  of 
contributory  negligence,  for  it  is  always  a 
question  of  fact  for  the  jury.  C/iicogo  City 
R.  Co.  V.  Wilcox,  50  .,•/;//.  &->  Eng.  R.  Cas. 
464,  138  ///.  370,  27  ;\'.  E.  Rep.  899;  o/firm- 

ing  33  ill-  ^W-  450- 

The  question  whether  a  child  suing  by 
ne.xt  friend  for  damages  alleged  to  have  re- 
sulted from  the  negligence  of  the  defendant 
had  sufficient  discretion  to  make  him  sub- 
ject to  the  rules  of  law  applicable  to  con- 
tributory negligence  is  not  a  question  for 
the  court  to  be  determined  on  demurrer, 
but  of  fact  to  be  tried  by  the  jury.  Evansich 
V.  Gulf,  C.  &•  S.  F.  R.  Co.,  6  Am.  &*  Eng. 
R.  Cas.  182,  57  Tex.  126. 

A  child  cannot  be  adjudged  guilty  of 
contributory  negligence,  as  a  matter  of  law, 
unless  the  child  is  so  young  as  to  impute 
negligence  to  the  parents  for  allowing  it  to 
be  upon  the  track  at  all ;  but  the  mere  fact 
that  a  child  of  tender  years  was  seen  upon 
the  track  at  or  near  the  street  crossing, 
even  when  coupled  with  the  fact  that  his 
father  saw  him  going  towards  the  track,  is 
not  enough  to  establish  contributory  negli- 
gence as  a  matter  of  law,  so  as  to  author- 
ize the  court  to  take  the  case  from  the  jury. 
Johnson  V.  Chicago Gi^N.  Y.  R.  Co.,  (  Wis.)  8 
Am.  &r*  Eng.  R.  Cas.  471,  14  iV.  W.  Rep.  181. 

(2)  Particular  applications. — A  minor  four 
or  five  years  old  is  not,  as  a  matter  of  law, 
to  be  charged  with  contributory  negligence 
in  not  exercising  reasonable  care  to  avoid  a 
personal  injury,  li'^estbrook  v.  Mobile  &-  O. 
R.  Co.,  39  Am.  (St*  Eng.  R.  Cas.  374, 66  A/iss. 
560,  6  So.  Rep.  321. — Followed  in  Vicks- 
burg  V.  McLain,  67  Miss.  4. 

Nor  can  a  child  just  passed  seven  years 
of  age  be  held  as  a  matter  of  law  to  be  sui 
Juris  so  as  to  be  chargeable  with  negligence. 
Stone  v.  £>rv  Dock,  E.  B.  &>  B.  R.  Co.,  38 
Am.  &>  Eng.  R.  Cas.  489,  115  A^.  Y.  104,  21 
A';  E.  Rep.  712,  23  A'^.  Y.  S.  R.  S$i  ;  revers- 
ing 46  Hun  184,  II  A'.  Y.  S.  R.  537. 

Whether  the  mind  of  a  boy  10  years  of 
age  is  sufficiently  matured  to  make  him  re- 
sponsible for  his  own  contributory  negli- 
gence should  not  be  decided  by  the  court 
on  demurrer  to  the  petition.  Avej'  v.  Gal- 
veston, H.  &■'  S.  A.  R.  Co.,  81  Tex.  243,  16 
S.  W.Rep.  1015. 

The  court  cannot,  as  a  matter  of  law,  de- 
clare and  charge  that  a  child  nine  years  of 
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age  is  incapable  of  negligence.  Kidenhour 
V.  Kansas  City  Cable  A'.  Co ,  102  Mo,  270,  13 
S.  W.  Hi  p.  889,  14  ^•.  W.  Rep.  760- Dis- 
TiNciUlSHiNG  Eswin  V.  St.  Louis,  1.  M.  & 
S.  R.  Co.,  96  Mo.  290. 

Nor  that  an  infant  of  eleven  years  is  sui 
juris  and  subject  to  the  general  rules  ap- 
plicable to  persons  of  acknowledged  capa- 
city. Bridf^cr  v.  Asheville  &•  S.  R.  Co,,  25 
So.  Car.  24. 

Nor  that  it  constitutes  negligence  per  se 
for  a  boy  seventeen  years  old  to  jump  from 
a  moving  street-car  while  it  is  in  rapid 
nioii(jn,  IVyatt  v.  Citisens  R.  Co.,  55  Afo. 
485.— Quoting  Filer  v.  New  York  C.  R. 
Co.,  49  N.  Y.  47.  Rf.vikwing  Karle  v. 
Kansas  City.  St.  J.  &  C.  B.  R.  Co.,  55  Mo. 
476;  Pennsylvania  R.  Co.  v.  Aspell,  23  Pa. 
St.  147  ;  Uoland  v.  Missouri  R.  Co.,  36  Mo. 
484;  Mclnlyre  v.  New  York  C.  R.  Co.,  37 
N.  Y.  287. — DlSTiNGUiSHKD  IN  Ostertag  v. 
Pacific  R.  Co.,  64  Mo.  421.— Explained 
IN  Richmond  v,  Quincy,  O.  Si  K.  C.  R.  Co., 
49  Mo.  App.  104.  Followed  in  Duncan 
V.  Wyatt  Park  R.  Co.,  48  Mo.  App.  659. 
Quoted  in  Murphy  v.  St.  Louis,  I.  M.  &  S. 
R.  Co.,  43  Mo.  App.  342 ;  Jackson  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.,  29  Mo.  App.  495. 

104.  Questions  of  fact  —  Child'!* 
iici;lig:ciicv,  {jeiierally. — Where  the  law 
raises  a  presumption  of  negligence  agiainst 
the  defendant,  by  reason  of  the  mere  fact 
that  the  physical  injury  was  inflicted  by 
means  of  running  its  locomotive,  and  where, 
owing  to  special  circumstances  touching 
the  conduct  of  the  engineer  towards  the 
plaintifl,  a  child  of  only  ten  years  of  age,  it 
is  not  altogether  certain  that  the  presump- 
tion is  rebutted,  and  where,  on  account  of 
the  plaintiff's  tender  years,  and  his  conse- 
quent immaturity  of  understanding,  he  is 
not  amenable  to  so  high  a  standard  of  dili- 
gence in  regard  to  his  own  safety  as  that 
which  adults  are  obliged  to  observe,  the 
case  made  by  the  plaintiff's  evidence  is 
more  properly  one  for  the  jury  than  for  the 
court,  and  a  motion  for  a  nonsuit  should  be 
denied.  Vtckers  v.  Atlanta  &*  IV.  P.  R. 
Co.,  8  Am.  &^  Ens^.  R.  Cas.  337.  64  Ga.  306. 
—Distinguished  in  Central  R.  Co.  v. 
Brinson,  19  Am.  &  Eng.  R.  Cas.  42,  70  Ga. 
207  ;  Smith  v.  Central  R.  &  B.  Co.,  41  Am. 
&  Eng.  R.  Cas.  490,  82  Ga.  801,  10  S.  E. 
Rep.  1 1 1.  Explained  in  Western  &  A.  R. 
Co.  V.  Young,  37  Am.  &  Eng.  R.  Cas.  489, 
81  Ga.  397,  7  S.  E.  Rep.  912. 

The  right  of  a  child  to  cross  a  track  is 


accompanied  with  the  duty  to  use  at  least 
ordinary  care  in  so  doing,  his  age,  experi- 
ence, and  intellig''iice  being  taken  into  con- 
sideration, with  the  other  circumstances 
existing  at  the  time  of  his  injury  ;  and  if 
the  jury  shall  find  that  the  child  had  sulFi- 
cient  intelligence  and  experience — if  that 
shall  be  found  necessary — 10  know  of  the  . 
danger,  of  the  signals,  and  the  warnings 
against  it,  and  the  manner  in  which  an  in- 
jury might  be  produced  by  a  failure  to 
observe  such  signals  and  warnings,  they  are 
warranted  in  considering  the  question  of 
contributory  negligence.  Ihiker  \i.  Flint  &* 
P.  M.  R.  C(7.,68  Mic/i.  90,  12  IVest.  Rep. 
485,  35  A'.  W.  Rep.  836. 

Whether  or  not  plaintifT's  son  was  guilty 
of  negligence  or  misconduct  which  contrib- 
uted to  the  injury  was  a  question  for  the 
jury ;  and  where  they  were  instructed,  in 
estimating  the  degree  of  care  required,  to 
consider  the  age,  intelligence,  and  physical 
strength  of  the  boy,  and  apply  to  his  con- 
duct the  same  standard  that  tiiey  would  in 
judging  of  boys  of  like  age,  strength,  and 
intelligence  ;  and  that  if  it  was  common  for 
such  boys  to  run  with  fire-engines,  as  the 
plaintifT's  son  did  at  the  time  of  the  acci- 
dent, the  jury  should  take  the  fact  into 
consideration,  in  determining  whether  his 
conduct  was  reasonably  prudent  when  he 
was  injured,  the  instruction  was  held  not  ■ 
erroneous.  Oakland  R.  Co.  v.  fielding,  48 
Pa.  St.  320. 

The  contributory  negligence  of  children 
was  held  to  be  properly  a  question  of  fact  for 
the  determination  of  the  jury  in  the  follow- 
ing cases  : 

Where  a  seventeen-year-old  boy  jumped 
from  a  moving  street-car.  IVyatt  v.  Citi- 
zens' R.  Co.,  55  Mo.  485. 

Where  a  boy  ten  years  old  was  driving  in 
a  sleigh,  in  which  were  his  mother  and  two 
other  persons,  one  of  whom  was  driving, 
and  was  killed  in  crossing  a  track.  Jones  v. 
Utica&*  B,  R.  R.  Co.,  36  Hun  {N.  Y.)  115. 
—Applying  Payne  v.  Troy  «i  B.  R.  Co.,  83 
N.  Y.  572  ;  Barry  v.  New  York  C.  &  H.  R. 
R.  Co.,  92  N.  Y.  289. 

Where  a  bright,  intelligent  girl,  eight 
years  old,  was  sent  on  an  errand,  and  was 
killed  while  attempting  to  cross  a  street  on 
which  were  twelve  tracks,  it  appearing  that 
as  she  approached  them  a  freight  train 
passed  over  one  of  the  middle  tracks,  run- 
ning some  fifteen  miles  an  hour,  and  that 
her    attention    was  directed   the  way  the 
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train  was  going,  and  when  the  last  car  had 
passed  she  started  on,  and  was  struck  by  a 
cai)oose  which  had  been  cut  loose,  but  was 
still  moving  at  the  rate  of  five  or  six  miles 
an  hour.  Ryan  v.  A'eto  i'orl-  C.  iS-  //.  A'. 
R.  Co..  37  //tin  (.V.  v.)  186.— Ai'iM,ii,i)  IN 
Fiiiklcstein  v.  New  York  C.  &  H.  K.  R.  Co., 
41  Hun  (N.  Y.)  34,  2  N.  Y.  S.  R.  680. 

In  an  action  for  the  death  of  five  chil- 
dren, ranging  from  five  to  sixteen  years  of 
age,  killed  in  a  collision  at  a  highway  cross- 
ing, where  it  appeared  that  they  were  in  a 
light  wagon  drawn  by  a  gentle  horse;  that 
the  oldest  was  driving  ;  thai  she  was  ac- 
quainted with  the  highway;  that  several 
vehicles  had  just  crossed  the  track,  and 
others  were  following  ;  that  on  the  railroad, 
about  three  hundred  and  fifty  feet  from  the 
crossing,  was  a  covered  bridge,  and  on 
either  side  of  the  road,  between  the  bridge 
and  the  crossing,  were  a  number  of  eucalyp- 
tus trees  of  such  a  size  as  to  prevent  the  dis- 
covery of  an  approaching  train  by  travelers 
upon  the  highway  until  within  a  point  very 
close  to  the  track  ;  and  that  at  the  time  the 
train  was  behind  time  and  running  at  the 
rate  of  thirty-five  miles  per  hour — the 
usual  rate  being  from  twenty-five  to  thirty 
miles  per  hour.  Nchrbas  v.  Central  Pac.  R. 
Co.,  14  Am.  &^  Eng.  R.  Cas.  670,  62  Cal.  320. 

In  an  action  for  personal  injuries  to  the 
plainlifl,  a  boy  thirteen  years  and  five 
months  old,  accustomed  to  ride  in  street- 
cars, in  attempting  to  get  upon  the  front 
platform  of  the  defendant's  car  while  it  was 
in  motion  on  the  Lord's  day,  but  not  to 
travel  for  any  purpose  of  necessity  or 
charity,  where  the  testimony  tended  to  show 
that  when  he  saw  the  car  coming  he,  with 
another  boy,  left  the  sidewalk  where  they 
had  been  waiting,  crossed  the  street,  and 
stood  by  the  side  of  the  track  ;  that  the  car 
stofiped  less  than  two  car-lengths  from  the 
place  of  the  accident,  and  started  with  a 
tow-horse  attached ;  that  the  grade  was 
rising ;  that  the  horses  started  on  a  walk 
and,  at  the  time  the  plaintiff  attempted  to 
get  upon  the  platform,  were  just  beginning 
to  trot,  or  going  at  a  slow  trot ;  that  when 
the  car  approached  the  plaintiflf,  he  sig- 
naled the  driver  to  stop;  that  the  driver 
saw  him,  and  turned  to  speak  to  the  tow- 
boy,  who  was  on  the  front  platform  on  tiie 
opposite  side  of  the  car  from  the  plainlifif; 
that  the  plaintiff's  companion  got  upon  the 
front  platform ;  that  as  the  plaintiff  was 
getting  upon  it,  with  one  foot  upon  the 
2  D.  R.  D.— 50. 


step  and  holding  to  the  railing  with  both 
hands,  the  diivcr  and  the  tow-boy  started 
up  the  horses,  giving  the  car  u  jerk,  by 
whicli  the  plaintilf's  foot  was  thrown  off  the 
step,  .md  after  being  dnigged  a  few  feet  he 
fell,  receiving  the  injuries  complained  of; 
and  that  there  was  no  rule  or  notice  pro- 
hibiting the  getting  on  th.:  front  platfoiin 
of  the  car  wiien  in  motion.  McDonoiigh  \. 
Metropolitan  R.  Co.,  21  Am.  iS^  Eng.  R.  Cas. 
354,  137  Mass.  210. 

105.  Whctlivr  c-liihl  Ih  hiiI  JiirU 
uimI  at  the  a^i^  of  (ii.soi-otioii.— In  ad- 
ministei  ing  civil  remedies  the  law  (\oc"-  not 
fix  any  arbitrary  period  when  an  infant  be- 
comes sui  juris  so  as  to  be  charged  with 
contributory  negligence.  When  the  inquiry 
is  material,  it  becomes  a  question  of  fact 
for  the  jury,  unless  the  child  is  of  such  very 
tender  years  that  the  court  can  safely  decide. 
Stone  v.  Dry  Dock,  E.  li.  &^  li.  R.  Co.,  38 
y//«.  (S^  Eng.  R.  Cas.  489,  115  A'.  V.  104, 
21  iV.  E.  Rep.  712.  23  .V.  V.  S.  R.  551  ;  /v- 
verjiing  46  J/i/n  184,  11  iV.  V.  S,  R.  537. — 
DiSTiNcuisiiiNG  Wendell  v.  New  York  C. 
&  H.  R.  R.  Co.,  91  N.  Y.  420.  FoLi,()Wi.\G 
Kunz^".  Troy,  104  N.  Y.  344.— //tyyV7  v.  .SV. 
Paul,  M.  &^  M.  R.  Co.,  49  Minn.  263,  51  X. 
IV.  Rep.  1049.  Block  v.  Harlem  Bridge,  J/. 
6-  E.  R.  Co.,  28  N.  V.  S.  R.  495,  55  Hun  607. 
9  A^.  Y.  Supp.  164.— Quoting  Thurber  v. 
Harlem  Bridge.  M.  &  F.  R.  Co.,  60  N.  Y. 
326.  Rkvikwing  Stone  v.  Dry  Dock,  E. 
B.  &  B.  R.  Co.,  23  N.  Y.  S.  R.  i^\.— Moore  v. 
Metropolitan  R.  Co.,  2  Mac  key  (Z>.  C.)  437. 
Baker  v.  Elint  6-  P.  M.  R.  Co.,  68  Mich.  90, 
12  I  Vest.  Rep.  485,  35  JV.  IV.  Rep.  836. 
Houston  &^  T.  C.  R.  Co.  v.  Simpson,  60  Tex. 
103. 

In  a  suit  for  injuries  to  a  child,  where  his 
contributory  negligence  is  a  question  for 
the  jury,  it  is  the  province  of  the  jury  to 
judge  of  his  capacity  and  ability,  and  the 
manner  in  which  he  used  the  same  on  the 
occasion  when  the  accident  occurred,  and 
whether  he  was  of  sufficient  age  and  judg- 
ment to  have  used  them  otherwise,  so  as  to 
have  avoided  the  calamity  which  overtook 
him.  Bakery.  Elint  &- P.  M.  R.  Co.,  68  Mich. 
90,  12  West.  Rep.  485,  35  N.   IV.  Rep.  836. 

Where  a  company  is  sued  for  injuries  to 
a  boy,  if  he  does  not  seem  to  have 
been  so  young  as  to  have  required  the 
court  to  say  that  he  could  not  contribute 
to  his  injury,  nor  of  that  age  where  the  pre- 
sumption would  necessarily  arise,  in  the  ab- 
sence of  testimony  to  the  contrary,  that  he 


78G 


CHILDREN,  INJURIES   TO,  lOO,  107. 


could,  it  !s  proper  to  utibmii  the  question 
of  his  contributory  ncKllKcncu  tf)  tlic  jury, 
restinjj  ii  upon  his  intelli^enrc  and  capacity. 
Iiri(ititr\.  As/iniille  ij^  S.  A\  Co.,  27  So.  Ctir. 
456,  13  //«/.  Sf.  Rip.  653,  3  S.  K.  Rift.  860. 

Vy/iit/iir  It  child  is  of  suffiiieitt  aj^f  ami 
capacity  to  take  care  of  itself  so  as  to  he 
c/tari^eii  with  contributory  negligence,  has 
been  held  to  be  a  (question  of  fart  for  the  jury : 

In  the  case  of  a  six-ycar-oId  ciiiid  who  was 
run  over  and  i<ilied  by  a  street-car.  Mason 
V.  Atlantic  Ave.  R.  Co..  4  J/Af.  (/V.  Y.)  291. 
— F()l,i,o\viN(;  Stone  v.  Dry  Dock,  E.  13.  & 
B.  R.  Co.,  115  N.  Y.  104. 

In  the  case  of  a  seven-year-old  girl  who 
was  injured  while  crossing  a  street  in  front 
of  an  approaching  street-car.  Stone  v.  Dry 
Dock,  Ii.  Ii.  (S-  n.R.  CV.,  38  Am.  <S~.  Kng.  R. 
Cas,  489, 1 15  A'.  K.  104,  21  A'.  E.  Rep.  712,  23 
N.  Y.  S.  R.  551  ;  miersing  46  Hun  184,  11 
N,  Y.  S.  R.  537.— DisTiNOUisHiNG  Wendell 
V.  New  York  C.  &  H.  R.  R..C0..  91  N.  Y. 
420.  Following  Kunz  v.  Troy,  104  N.  Y. 
344.— Followed  in  Mason  v.  Atlantic  Ave. 
R.  Co.,  4  Misc.  (N.  Y.)  291.  Quoted  in 
Elze  V.  Baumann,  21  N.  Y.  Supp.  782. 

In  the  case  of  a  ten-year-old  boy  who  was 
injured  in  jumping  from  a  moving  train. 
Avey  V.  Galveston,  H.  &*  S.  A.  R.  Co.,  81 
Tex.  243,  16  S.  W.  Rep.  1015. 

In  the  case  of  a  boy  about  fourteen  years 
of  age,  killed  while  uncoupling  cars.  Ken- 
tucky C.  R.  Co.  v.  Gastineau,  83  Ky.  119. 

lOfl.  Whether  child  exercised  care 
i'nuiineiiHiirate  with  his  nge  and  ca- 
pacity.—Where  the  plaintifT  is  of  tender 
years,  the  question  as  to  the  care  and  dili- 
gence he  should  exercise,  considering  his 
age,  is  properly  left  to  the  jury  under  in- 
structions. Saare  v.  Union  R.  Co.,  20  Jt/o. 
A  pp.  211. 

The  caution  required  is  according  to  the 
maturity  and  capacity  of  the  child,  to  be  de- 
termined in  each  case  by  the  facts  in  such 
case ;  and  the  degree  of  discretion  in  avoid- 
ing danger  depends  upon  the  age  and 
knowledge  of  the  child  ;  and  when  there  is 
conflicting  evidence  as  to  the  danger  likely 
to  be  incurred,  or  as  to  the  act  or  acts  in 
getting  in  the  way  of  such  dangsr,  or  as  to 
the  age  or  capability  of  the  child  ;  or  if  all 
the  circumstances  of  the  case,  when  the 
facts  are  undisputed,  are  such  that  ordinarily 
prudent  men  would  be  liable  to  differ  in 
their  views  as  to  the  negligence  imputed, 
the  question  of  contributory  negligence 
should  be  submitted  to  the  jury.    Ecliff  v." 


Wabash,  St.  I..  &-  P.  R.  Co..  64  .Uich.  196, 
31  A',  ir.  Rep.  180. 

In  the  case  of  a  child  of  tender  years, 
where  the  circumstances  would  justify  an 
inference  that  he  was  misled  or  confused  in 
respect  to  the  actual  situation,  and  that  his 
conduct  was  nf)t  unreasonable  in  view  of 
those  circumstances,  and  his  age,  the  ques- 
tion of  contributory  negligence  is  for  the 
jury,  although  he  may  have  omitted  some 
precaution  which  in  the  case  of  an  a<lu1t 
would  be  deemed  conclusive  evidence  of 
negligence.  Jiarry  v.  A'ew  York  C.  &>  H, 
R.  R.  Co.,  13  /;/;/.  <5-  Eng.  R.  Cas.  615,  92 
A'.  Y.  289;  affirming  28  Hun  441.— Fol- 
lowing McGovern  v.  New  York  C.  &  H. 
R.  R.  Co.,  67  N.  Y.417. 

It  seems  it  cannot  be  held  as  matter  of 
law  that,  under  the  circumstances  of  this 
case,  the  ringing  of  the  bell  would  fulfil  the 
whole  duty  resting  on  defendant.  Barry  v. 
Ne7u  York  C.  &>  H.  R.  R.  Co..  13  Atn.  Sf' 
Eng.  R.  Cas.  615,  92  A'.  Y.  289;  affirming 
28  Hun  441.— Applied  in  Finklestein  -,'. 
New  York  C.  &  H.  R.  R.  Co.,  41  Hun  (N.  Y.) 
34,  2  N.  Y.  S.  R.  680.  Distinguished  in 
Philadelphia.  W.  &  B.  R.  Cq.  v.  Fronk.  32 
Am.  &  Eng.  R.  Cas.  31.  67  Md.  339,  9  Cent. 
Rep.  64,  10  Atl.  Rep.  307. 

107.  Whetliercliild  exercised  care 
expected  of  children  <>f'lil{c  aK:e  and 
capacity. — Whether  a  cliild  has  used  the 
care  which  might  fairly  and  reasonably  be 
expected  of  children  of  his  age  and  capacity 
is  a  question  of  fact  to  be  determined  by  the 
jury,  Eswin  v.  St.  Louis,  I.  M.  &^  S.  R.  Co., 
35  Am.  6>»  Eng.  R.  Cas.  390,  96  Mo.  290,  9  S. 
W.  Rep.  577.  Burger  v.  Missouri  Pac.  R. 
Co.,  112  Mo.  238.  Williams  v.  Kansas  City, 
S.  &*  M.  R.  Co..  37  Am.  &^  Eng.  R.  Cas.  329, 
96  Mo.  275,  9  S.  W.  Rep.  573. 

Whether  such  care  and  prudence  is  usud 
by  a  child  in  crossing  a  railway  track  as 
would  be  incumbent  on  one  of  his  age,  must 
be  a  question  to  be  determined  by  the  jury. 
Houston  &•  T.  C.  R.  Co.  v.  liooser,  34  Am. 
&'  Eng.  R,  Cas.  63,  70  Tex.  530,  8  S.  W.  Re^>. 
119. 

Young  children  are  bound  to  use  such 
care  only  as  is  usually  exercised  by  children 
of  the  same  age  and  degree  of  intelligence  ; 
and  it  is  always  a  question  of  fact,  to  be  de- 
termined by  the  jury,  whether  the  child  was 
in  the  exercise  of  proper  care,  his  tender 
years,  his  intelligence  or  want  of  it,  and  all 
the  circumstances  by  which  he  was  sur- 
rounded being  taken  into  account.    Chicago 
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City  R.  Co.  \ .  Il'i/co.i:  so  Am.  C"  En^.  R.  Cas 
464.  1 38  ///.  370,  27  i\'.  K.  Kcp.  899 ;  affirm- 

»"'«r  33  ^11  -t/>P-  450- 

A  huy  five  years  old  was  on  the  street  in 
charge  of  another  about  nine,  In  approach- 
ing u  track  the  younger  boy  was  walking  a 
little  in  advance  ui  the  otiier,  and  turned 
toward  him,  and  while  walking  backward 
fell  on  the  track  and  was  struck  by  a  loco- 
motive, but  there  was  ncHhing  to  indicate 
the  approach  of  an  engine  as  they  entered 
the  track.  Ifcld,  that  the  question  of  con- 
tributory negligence  of  the  boys  and  their 
parents  was  for  the  jury.  O'Connor  v.  Bos- 
ton &•  L,  R.  Corp.,  15  Am.  &*  A'wt,'-.  R.  Cas. 

362,       135      Mass.      352.  —  DlSTINOUISHINU 

Hinckley  v.  Cape  Cod    R.  Co.,  120  Mass. 
257;  Wilis  V.  Lynn  &  B.  R.  Co.,  129  Mass, 

35'- 

108.  CrosNiiiK  track  in  IVuiit  of 
train.'*' — Where  a  boy  ten  years  old  waits 
for  a  passing  train  and  then  undertakes  to 
cross  the  track,  and  is  struck  by  another 
train  running  in  the  opposite  direction  it 
an  unusual  rate,  and  without  signals,  it  is 
proper  to  submit  the  question  of  his  neg- 
ligence to  the  jury,  under  an  instruction 
that  he  was  only  required  to  exercise  such 
care  as  could  be  expected  of  a  child  of  his 
age  and  capacity.  McGnire  v.  Chicago,  M, 
^  St.  P.  R.  Co.,  2,7  Fed.  Rep.  54. 

The  intestate  was  a  boy  ten  years  old. 
The  train  which  ran  over  him  went  past  the 
crossing,  followed  by  a  freight  train.  The 
bell  on  the  freight  train  was  ringing  and  the 
flagman  on  the  crossing  was  flagging  it, 
paying  no  attention  to  the  other.  The  first 
train  was  switched  onto  another  track,  and 
backed  up  on  tlie  track  the  boy  attempted 
to  cross.  There  was  no  direct  proof  as  to 
what  precautions  he  took  before  crossing 
liie  track.  Held,  that  the  question  of  con- 
tributory negligence  was  properly  submit- 
ted to  the  jury ;  that  it  was  competent  for 
them  to  infer  that  the  boy,  seeing  the  first 
train  pass,  supposed  it  was  going  on,  and 
his  attention  being  attracted  by  the  freight 
train,  he  did  not  observe  that  the  first  train 
had  changed  its  direction  and  was  backing 
up.  Barry  v.  New  York  C.  iS-  H.  R.  R.  Co., 
13  Am.  Gr'  Eng.  R.  Cas.  615,  92  A'^,  Y.  289; 
affirming  28  Hun  441. — Applied  in  Jones  v. 
Utica  &  B.  R.  R.  Co.,  36  Hun  (N.  Y.)  115 ; 
Finklestein  v.  New  York  C.  &  H.  R.  R.  Co., 
41  Hun  (N.  Y.)  34,  2  N.  Y.  S.  R.  680.    FoL- 

*Sec  also  ante,  80,  81,  05. 


i.oWKl)  IN  Collis  V.  New  York  C.  &  H.  R. 
K.  Co.,  71  Hun  (N.  Y.)  504.  Kkvikwkd  in 
Walsh  V.  Fitchburg  R.  Co.,  51  N.  Y.  S.  R. 
240. 

The  question  of  the  child's  contributory 
negligence  was  properly  submitted  to  the  Jury 
in  the  folhnoing  cases  : 

Where  a  boy  thirteen  years  old  was  out 
with  an  older  brother,  who  uptjn  ajiproach- 
ing  a  track  looked  both  ways,  and  seeing  no 
train  approaching  told  his  younger  brotiier 
to  come  on,  and  the  latter  while  hurrying 
acrfjss  the  track  was  hit  and  killed.  Jleek- 
lotth  V.  Xew  York  C.  &•  //.  A".  A'.  Co.,  7  A'. 
Y.  Supp.  721,  28  A'.  ]'.  .V.  A',  130,-guoi. 
iNt;  Tolinan  v.  Syracuse,  B.  &  N.  Y.  R.  Co., 
98  N.  Y.  203. 

Where  a  t)oy  of  ordinary  intelligence  who 
lived  near  the  railroad  had  been  employeil 
by  the  advance  agents  of  a  circus  in  doing 
advertising,  and  in  going  from  the  inside  if 
the  circus-car,  which  lay  on  a  siding,  to  its 
l)latf(jrm,  in  plain  view  of  an  approaching 
train,  he  stepped  ofT  and  was  killed  by  the 
train  while  attempting  to  cross  the  main 
track.  Collis  v.  A'e70  York  C.  &•  //.  R.  R. 
Co.,  24  N.  Y.  Supp.  1090. 

Where  a  boy  ten  years  old  was  injured 
while  recovering  his  ister's  hat,  which  had 
blown  on  a  railroad  track  about  400  feet 
from  a  sharp  curve,  his  testimony  being  to 
the  effect  that  he  looked  and  listened  for 
trains  before  going  on  the  track.  The  evi- 
dence was  conflicting  as  to  whether  a 
whistle  was  sounded  or  a  bell  rung,  ii'il- 
son  V.  Pennsylvania  R.  Co.,  132  Pa.  St.  27,  18 
At  I.  Rep.  1087. 

Where  it  appeared  that  in  the  dusk  of  the 
evening  a  freight  train  of  about  forty  cars, 
some  of  which  were  behind  the  caboose, 
while  backing  slowly  and  with  little  noise 
down  a  side-track  ran  into  and  injured  the 
plaintiff,  a  boy  thirteen  years  old ;  that 
plaintiff  saw  the  cars  upon  the  track  ahead 
of  him,  but  thought  they  were  standing 
still ;  that  he  then  allowed  his  attention  to 
be  diverted  by  a  passing  engine,  but  con- 
tinued walKing  towards  the  backing  freight 
train  ;  and  that  it  was  not  necessary  for  him 
to  walk  upon  the  track  to  reach  his  destina- 
tion. IVhalen  v.  Chicago  &*  N.  IV.  R.  Co.. 
41  Am.  &•  Eng.  R.  Cas.  558,  75  Wis.  654,  44 
A^.  W.  Rep.  849. 

//  was  held  that  the  question  of  the  child's 
contributory  negligence  xvasfor  the  jury,  and 
a  nonsuit  could  not  be  properly  granted,  in 
the  following  cases: 
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Where  a  boy  nine  years  old  waited  at  a 
crossing  until  a  long  freight  train  had 
passed,  and  immediately  attempted  to  cross 
the  track  and  was  struck  by  a  locomotive 
going  in  the  opposite  direction  at  a  speed 
of  thirty  to  thirty  five  miies  an  hour,  it  ap- 
pearing that  he  was  struck  in  less  than  a 
half  minute  from  the  time  the  locomotive 
passed  through  a  cut  where  it  was  invisible. 
Poivf//  V.  AeTv  York  C.  &>  H.  R.  R.  Co.,  23 
Hun  {N.  F.)  56. 

Where  the  evidence  ter  c'ed  to  show  that 
the  boy,  while  crossing  the  track  in  the 
night-time  over  a  public  Ciossing,  was 
struck  by  a  train  of  gravel-cars,  which  were 
being  pushed  in  front  of  a  locomotive ;  that 
there  was  no  light  in  the  foremost  car,  but 
there  was  a  strong  headlight  on  the  loco- 
motive ;  that  before  starting  to  cross  the 
boy  looked  up  and  down  the  track,  but  did 
not  see  the  train  nor  headlight  of  the 
locomotive.  Bohan  v.  Mihvaukee,  L.  S.  iS^ 
W.  R.  Co.,  15  Am.  Gr'  Eng.  R.  Cas.  374,  58 
Wis.  30,  IS  A^.  \V.  Rep.  801. 

lOO.  Crossing  track  in  front  of 
street-car. — A  child  attempted  to  cross 
the  street  in  front  of  her  father's  store  to 
join  a  companion  on  the  other  side.  The 
track  of  defendant's  road  was  about  twelve 
feet  from  the  sidewalk.  As  she  stepped 
down  into  the  street  an  approaching  car 
was  fifty  feet  or  more  distant.  At  about 
that  time  the  speed  of  the  car  was  increased  ; 
its  driver  was  looking  back  into  the  car. 
The  child  was  struck  by  the  car  and 
killed.  //t'A/,  thata  nonsuit  was  improperly 
granted  ;  that  the  question  of  contributory 
negligence  should  have  been  submitted  to 
the  jury.  Stone  v.  Dry  Dock,  E.  B.  6-  B.  R. 
Co.,  38  Am.  S-  Eng.  R.  Cas.  489,  1 15  A^.  K. 
104,  21  N.  E.  Rep.  712,  23  A^.  Y.  S.  R.  551  ; 
reversing  46  Hun  184,  11  A^.  F.  .S".  R.  537. 

//  was  held  proper  to  submit  the  question 
of  a  child's  contributory  negligence  to  the 
jury,  in  the  folUnuittg  cases: 

Where  it  appeared  that  when  the  street- 
car was  fifty  feet  away  and  approaching 
rapidly,  the  deceased,  a  girl  between  nine 
and  ten  years  of  age,  stood  on  the  cross- 
walk about  two  feet  from  the  track  with  her 
back  toward  the  car,  calling  to  her  com- 
panions on  the  sidewalk  to  follow  ;  that  the 
speed  of  the  car  was  not  checked,  though 
the  driver  had  a  clear  view,  and  that  as  the 
girl  turned  to  cross  the  track  she  was  struck 
and  killed.  Mallard  v.  Ninth  Ave.  R.  Co., 
15  Daly  (M.  V.)  376. 


Where  a  boy  seven  years  old  had  crossed 
a  street  to  a  point  between  two  railroad 
tracks,  where  cars  moving  in  opposite 
directions  on  each  track  were  in  full  sigiit, 
and  he  undertook  to  retrace  his  steps,  but 
fell  on  the  track  and  was  killed  ;  it  appear- 
ing that  bystanders  called  to  the  driver, 
but  he  made  no  effort  to  stop  his  car. 
Block  V.  Harlem  Bridge,  M.  &»  F.  R.  Co.,  28 
A'.  Y.  S.  R.  495,  55  Hun  607,  9  A^.  Y.  Supp. 
164. 

110.  Gettlnj;  on  or  off  niovin{ir 
street-car.* —  The  child's  contributory  neg- 
ligence -ivas  a  question  of  fact  for  the  jury  in 
the  following  cases  : 

Where  a  boy  ten  years  old  attempted  to 
enter  the  front  platform  of  a  street-car 
while  it  was  in  motion,  at  the  invitation  of  the 
driver,  and  was  injured.  Maher  v.  Central 
Park,  N.  &*  E.  R.  R.  Co.,  67  A^.  Y.  52,  15 
Am.  Ry.  Rep.  293;  affirming  7  f.  &•  S.  155. 
—Following  Thurber  1/.  Harlem  Bridge, 
M.  &  F.  R.  Co.,  60  N.  Y.  326. — Followed 
IN  Lent  V.  New  York  C.  &  H.  R.  R.  Co.,  44 
Jj/m.  &  Eng.  R.  Cas.  373,  120  N.  Y.  467,  24 
N.  E.  Rep.  653.  31  N.  Y.  S.  R.  538  ;  Pfeflfer 
V.  Buffalo  R.  Co.,  4  Misc.  (N.  Y.)  465.  Re- 
viewed IN  Saffer  v.  Dry  Dock,  E.  B.  &  B. 
R.  Co.,  53  Hun  629,  24  N.  Y.  S.  R.  210. 

Where  it  appeared  that  a  boy  fourteen 
years  old  entered  a  street-car,  paid  his  fare, 
but,  finding  the  car  full,  was  riding  on  the 
top ;  that  on  reaching  the  point  where  he 
wished  to  leave  the  car,  at  a  crossing,  he 
asked  the  driver  to  stop  and  let  him  off, 
which  he  failed  to  do,  and  after  riding 
about  half  a  block  the  boy  undertook  to 
get  off  while  the  car  was  in  motion  ;  that 
the  driver  caught  him  by  his  head,  and 
after  pulling  off  his  cap,  struck  at  him  with 
a  whip,  and  that  in  attempting  to  avoid  the 
blow  the  boy  fell  and  was  injured.  Mettle- 
stadt  V.  Ninth  Ave.  R,  Co.,  32  How.  Pr. 
{N.  Y.)  428.  4  Robt.  377. 

Where  it  was  shown  that  plaintiff,  thir- 
teen years  of  age,  and  a  companion  of  the 
same  age,  signaled  a  street-car,  got  on  the 
front  platform  without  objection  from  the 
driver  or  conductor,  and  paid  their  fare ; 
that  after  riding  for  a  considerable  distance 
plaintiff  said  he  was  going  to  get  off,  and  the 
driver  "  slacked  up  "  but  did  not  stop  ;  and 
in  getting  off  plaintiff  was  injured.  Crissey 
\.Hcstonz'ille,M.  Cf  F.  Pass.  R.  Co.,  75  Pa. 
st^y 

*See  also  ante,  15,  16,  45,  46,  84-87. 
08.99. 
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111.  Biding:  011  platform  of  street- 
car.— The  question  of  the  negligence  of  a 
boy  of  12  who  stands  on  the  front  platform 
of  a  street-car  while  in  motion  and  was 
thrown  therefrom  and  injured,  is  a  question 
for  the  jury.  IVillmott  v.  Corrigan  Con. 
St.  R.  Co.,  (Mo.')  16  S.  IV.  Rep.  500. 

While  the  plaintiff,  a  boy  seven  years  of 
age,  was  standing  upon  the  platform  of  a 
street-car,  it  was,  while  turning  the  corner 
of  a  street,  run  against  by  an  ice-wagon, 
and  the  plaintiff  was  thrown  off  and  injured. 
In  an  action  against  the  company  owning 
the  Ice-wagon — held,  that  the  question  of 
the  defendant's  negligence  and  the  boy's 
contributory  negligence  was  properly  sub- 
mitted to  the  jury.  Connolly  v.  Knicker- 
bocker Ice  Co.,  39  Am.  &•  Eng.  R.  Cas.  441, 
114  N.  Y.  104,  21  jY.  E.  Rep.  loi,  22  N.  V. 
S.  R.  675;  affirming  8  N.  V.  S.  R.goi.— 
Applied  in  Finlev  v.  Hudson  Elec.  R.  Co., 
46  N.  Y.  S.  R.  202. 

113.  Jiimpiiigr  from  moving  car.— 
The  contributory  negligence  of  a  boy  of  10 
in  jumping  from  a  moving  train  is  a  ques- 
tion for  the  jury,  where  it  appears  that  he 
arranged  with  tiie  conductor  to  ride  some 
two  miles  to  the  station,  the  conductor 
agreeing  to  stop  the  train  to  let  him  get  off, 
but  which  he  refused  to  do,  the  boy  there- 
upon becoming  frightened  and  confused 
and  jumping  from  the  moving  train.  Avey 
V.  Galveston,  H.  &^  S.  A.  R.  Co.,  (7V.r.)  17 
S.   W.  Rep.  31. 

Whether  the  deceased,  a  boy  eleven  years 
of  age,  was  guilty  of  contributory  negli- 
gence in  attempting  to  climb  out  of  the  car 
while  in  motion,  in  obedience  to  the  order 
of  the  conductor,  was  a  question  for  the 
jury  under  all  the  evidence.  Benton  v. 
Chicago,  R.  I.  &*  P.  R.  G?.,  55  loiva  496,  8 
N.  IV.  Rep.  330.  See  also  Philadelphia 
City  Pats.  R.  Co.  v.  Hassard,  75  Pa.  St.  367. 

Where  a  boy  goes  on  a  car  without  pay- 
ing fare  and  is  injured  in  jumping  off  while 
the  car  is  in  motion,  after  the  conductor 
has  ordered  him  off,  and  has  made  a  show 
of  putting  him  off  by  force,  his  negligence 
is  a  question  of  fact  for  the  jury,  and  he  is 
entitled  to  recover  if  the  jury  believe  that 
he  was  not  in  fault  in  jumping  off.  His 
wrongfully  getting  on  the  car  is  not  the 
direct  cause  of  the  injury,  and  is  not  in  it- 
self contributory  negligence.  Kline  v.  Cen- 
tral Pac.  R.  Co.,  yj  Cal.  400. — Quoted 
IN  Boggess  V.  Chesapeake  &  O.  R.  Co.,  37 
W.  Va.  297. 


113.  Voluntnrils'  undcrtaliin;; 
dangerous  service. — Whether  a  boy  of 
thirteen  years,  who  assumed  to  assist  the 
servants  of  a  company,  at  their  request,  in 
moving  a  loaded  car,  without  the  knowl- 
edge, consent,  or  authority  of  the  company, 
and  while  thus  employed  was  injured  so 
that  he  died,  could  be  held  responsible  for 
his  acts  and  conduct,  is  for  determination 
by  the  jury  upon  the  proof  as  to  his  knowl- 
edge of  the  distinction  between  good  and 
evil  and  his  capacity  to  comprehend  and 
avoid  the  danger  to  which  he  was  exposed. 
Sufficiency  of  such  knowledge  and  capacity 
would  prevent  a  recovery  for  the  homicide; 
otherwise  there  might  be  a  recovery  should 
the  jury  believe  the  company  was  negligent. 
Rhodes  v.  Georgia  R.  <S^  B.  Co.,  41  Am.  &• 
Eng.  R.  Cas.  302,  84  Ga.  320,  10  S.  E.  Rep. 
922. — Following  Nagle  v.  Allegheny  R. 
Co.,  88  Pa.  St.  35. 

IV.       CONTSIBUTORT       NEOLIOENCE      OF 
PAB£NT8,  CUSTODIANS,  Etc. 

I.    As    Affecting    Recovery    for    Personal 
Injuries.* 

a.  In  General. 

114.  Parent's  duty  to  guard  and 
protect    cliild  t— Degree  of  care. — 

Where  a  parent  sues  for  an  injury  to  a 
child,  to  constitute  negligence  in  the  parent 
which  would  bar  a  recovery,  there  must 
have  been  an  omission  of  such  care  as  per- 
sons of  ordinary  prudence  exercise  in  the 
care  of  their  children.  O' Flaherty  v.  Union 
R.  Co.,  45  Mo.  70. — Reviewing  Mangam  v. 
Brooklyn  R.  Co.,  38  N.  Y.  455. — Reviewed 
IN  Duffy  V.  Missouri  Pac.  R.  Co.,  19  Mo. 
A  pp.  380. 

Parents  of  children  of  tender  years  must 
use  care  pwoportionate  to  known  dangers, 
or  dangers  that  might  be  known  by  the  ex- 
ercise of  ordinary  diligence.  Louisinlle,  N. 
A.  &>  C.  R.  Co.  V.  Shanks,  132  Ind.  395,  31 
A^.  E.  Rep.  1 1 II. 

*  Negligence  of  parent  where  child  injured 
while  trespassing,  see  note,  15  Am.  &  Eng.  R. 
Cas.  406. 

Effect  of  negligence  of  parent  where  child  is 
injured,  see  note,  31  Am.  &  Eng.  R.  Cas.  420. 

Contributory  negligence  of  parent  or  guardian 
as  bar  to  recovery  for  injury  to  child,  see  notes, 
21   L.   R.  A.  76;  10 /(/.  653. 

Negligence  of  parents  in  permitting  child  to  go 
on  street,  see  50  Am.  &  Eng.  R.  Cas.  473,  abstr. 

f  Duty  of  parent  to  take  care  of  child  ;  con- 
tributory negligence,  see  notec,  15  Am.  &  Eng. 
R.  Cas.  408;  \o  Id.  780. 
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To  constitute  negligence  in  parents  there 
must  be  an  omission  of  such  care  as  persons 
of  ordinary  prudence  exercise  and  deem 
adequate  in  the  care  of  children.  0' Flaherty 
V.  Union  R.  Co.,  45  Mo.  70. 

Parents  are  not  obliged  to  restrain  their 
children  within  doors  at  their  peril.  It  is 
not  negligence  for  a  parent  to  permit  his 
child  to  go  on  the  sidewalk  in  front  of  his 
residence.  Westerfield  v.  Levi,  43  La.  Ann. 
63,  9  So.  Rep.  52. 

Parents  are  bound  to  protect  their  infant 
children  from  danger,  so  far  as  that  can  be 
done  by  the  exercise  of  reasonable  care  and 
prudence,  but  are  required  only  to  exercise 
such  a  degree  of  care  as  is  reasonable  in 
their  situation  and  under  all  the  circum- 
stances. Weil  V.  Dry  Dock,  E.  B.  <S-  B.  R. 
Co.,  119  N.  Y.  147,  23  N.  E.  Rep.  487,  28  N. 
V.  S.  R.  944  ;  reversing  2$  J.  &•  S.  188,  25 
N.  V.  S.  R.  69S,  5  N.  V.  Supp.  833. 

115.  What  is  negli{;ence  on  part  of 
parent.— (i)  Generally. — If  afather  know- 
ingly permits  his  child,  about  seven  years  of 
age,  to  go  unprotected  on  the  track  for  the 
purpose  of  picking  up  coal,  at  a  place  where 
trains  are  constantly  passing,  he  is  guilty  of 
culpable  negligence;  and  if  he  permits  the 
grandmother  to  have  the  care  and  custody 
of  the  child,  her  negligence  in  this  particu- 
lar is  imputed  to  him.  Prati  C.  <S-»  /.  Co.  v. 
Brawley,  83  Ala.  371,  3  Am.  St.  Rep.  751,  3 
So.  Rep.  555. 

The  fact  that  a  child  two  years  old  is 
passing  unattended  across  a  public  street  in 
a  city  traversed  by  a  horse  railroad  is  neces- 
sarily prima-facie  evidence  of  neglect  in 
those  who  have  it  in  charge.  Wright  v. 
Maiden  (S-  M.  R.  Co.,  4  Allen  {Mass.)  283. 

(2)  Negligence  per  se. — It  is  negligence 
per  se  for  parents  to  allow  an  infant  of  six 
years  to  make  use  of  a  track  for  a  play- 
ground and  to  lie  down  upon  it  unattended, 
and  this,  whether  the  child  was  asleep  or 
awake.  Meeks  v.  Southern  Pac.  R.  Co.,  52 
Cal.  602,  20  Am.  Ry.  Rep.  115. — Reviewed 
IN  Murray  v.  Richmond  &  D.  R.  Co.,  93  N. 
Car.  92. 

It  is  contributory  negligence  per  se  in 
parents  to  suffer  their  children  to  trespass 
on  the  cars  or  track  of  a  railroad  company. 
The  fact  that  the  trespass  was  committed 
without  the  knowledge  or  consent  of  the 
parentis  immaterial.  Cauley  v.  Pittsburgh, 
C.  &•  St.  L.  R.  Co.,  2  Am.  <&*  Eng.  R.  Cas. 
4,  95  Pa.  St.  398. 

(3)  Illustrations. — A  father  and  mother, 


with  their  child,  six  years  old,  and  another 
friend,  were  crossing  on  defendant's  ferry- 
boat. The  friend  had  the  child  by  the  hand 
and  was  standing  by  an  iron  gate  across  the 
bow  of  the  boat  with  the  others  all  near, 
and  the  child  was  injured  by  an  employe 
opening  the  gate.  It  appeared  that  the 
father  had  often  crossed  on  the  boat,  and 
knew  how  the  gate  was  worked.  Held,  in 
an  action  by  the  child,  that  there  could  be 
no  recovery,  as  those  having  it  in  charge 
had  not  used  ordinary  care  for  its  protec- 
tion. Schindhr  v.  New  York,  L.  E.  6^  W. 
R.  Co.,  I  N.   Y.  S.  R.  289. 

While  it  is  said  that  it  is  negligence  for 
parents  to  permit  their  young  children,  in- 
capable of  protecting  themselves,  to  go  un- 
attended about  the  streets  of  a  city,  where 
cars  and  other  vehicles  are  constantly  pass- 
ing, it  is  not  true  that  whenever  such  a 
child  may  escape  for  a  time  from  its  parents' 
immediate  view  that  the  latter  are  neces- 
sarily to  be  deemed  guilty  of  negligence  if 
the  child,  thus  unknown  to  its  parents,  ex- 
poses itself  to  danger.  Negligence  on  the 
part  of  the  parents  must  consist  in  the  neg- 
lect of  the  duty  in  matters  which  parents 
owe  to  their  child,  of  exercising  over  it 
such  protective  care  as  its  age,  capacity, 
and  the  dangers  to  which  it  nay  be  ex- 
posed render  reasonably  necessary ;  and  it 
must  always  be  measured  by  the  circum- 
stances of  the  case.  Houston  City  St.  R. 
Co.  V.  Dillon,  3  Tex.  Civ.  App.  303,  22  S. 
W.  Rep.  1066. 

Where  the  mother  of  the  injured  child 
had  no  family  but  herself  and  children,  and 
she  had  been  accustomed  to  send  the  child 
to  gather  coal  around  the  round-house  and 
turntable  of  defendant,  though  she  directed 
him  otherwise  on  the  day  of  the  acrid  -nt, 
it  is  not  error  to  charge  the  jury,  u^  the 
subject  of  her  contributory  neglige>  .,  to 
the  effect  that  to  sustain  such  defense  ."^ey 
must  find  a  want  of  ordinary  care  on  her 
part  as  a  parent  with  respect  to  the  cause  of 
the  injury;  that  her  failure  to  use  more  than 
ordinary  care  in  providing  for  the  safety  of 
her  cliild  would  not  defeat  the  action  ;  that 
the  burden  of  proof  of  her  negligence  was 
upon  the  defendant ;  that  they  might  con- 
sider the  evidence  as  to  her  condition  and 
circumstances  in  determining  the  question 
as  to  her  negligence,  and  that  if  she  did  not 
know,  or  have  reason  to  know,  or  anticipate 
or  fear  the  danger  of  the  turntable,  she  was 
not  negligent  in  not  providing  against  it. 
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Barrett  v.  Southern  Pac.  Co.,  48  Am.  &' 
Eiti^.  R.  Cas.  532,  91  Cat.  296,  27  Pac.  Rep. 
666. 

116.  What  is  not  ucgligeuco  on 
part  of  parent. — Contributory  negligence 
on  the  part  of  the  parents  of  an  injured  child 
is  not  shown  by  mere  proof  that  the  child, 
but  four  years  of  age,  strayed  from  home  a 
distance  of  two  blocks,  and  was  at  play  with 
other  children  when  injured.  Morgan  v. 
Illinois  &>  St.  L.  Bridge  Co.,  5  Dill.  (U.  S.) 
96. 

It  is  not  negligence  on  the  part  of  parents 
to  allow  a  boy  of  between  six  and  seven 
years  of  age  to  go  where  he  must  cross  a 
track,  under  the  charge  of  an  elder  brother, 
a  boy  ten  or  eleven  years  old.  Chicago  &* 
A.  R.  Co.  V.  Becker,  84  ///.  483. 

Parents  have  a  right  to  assume  that  street- 
railway  companies  furnish  conveyances 
which  are  reasonably  safe  and  have  regula- 
tions which  preclude  persons  from  riding  in 
unsafe  places  upon  them  ;  and  they  cannot, 
therefore,  be  charged  with  negligence  in 
permitting  their  children  to  ride  on  the 
street-cars  without  escort  if  the  company 
consent  so  to  receive  them.  East  Saginaw 
City  R.  Co.  v.  Bohn,  27  Mich.  503,  10  Am. 
Ry.Rep.  309.— Distinguished  in  Battis:;!! 
V.  Humphreys,  28  Am.  &  Eng.  R.  Cas.  597, 
64  Mich.  494. 

The  parents  of  a  child  about  six  years  old 
were  not  negligent  in  allowing  him  to  go 
out  of  the  house  to  play  within  their  own 
premises  fronting  on  a  public  street.  Strut- 
eel  v.  St.  Paul  City  R.  Co.,  47  Minn.  543,  50 
N.  W.  Rep.  690. 

There  was  nothing  to  show  negligence  on 
the  part  of  parents  where  it  appeared  that 
the  child  was  not  permitted  to  go  upon  the 
street  unattended ;  that  a  few  minutes  be- 
fore tlie  accident  she  had  been  brought 
downstairs  by  her  mother  and  seated  in  the 
dining-room,  with  a  piece  of  bread  in  her 
hands,  and  that  she  had  made  her  escape 
from  the  house  by  way  of  an  open  door,  not 
exceeding  five  minutes  before  the  car  ran 
upon  her  and  caused  her  death.  IVeissner 
V.  St.  Paul  City  R.  Co.,  47  Minn.  468,  50  N. 
W.  Rep.  606. 

Where  suit  is  brought  by  the  parent  as 
next  friend,  for  injuries  received  by  his 
child,  all  the  circumstances  are  to  be  taken 
into  account,  and,  if  the  parent  took 
as  much  care  of  the  child  as  reasonably 
prudent  persons  of  the  same  condition  in 
life  and  in  the  same  situation  ordinarily  do, 


the  parent  cannot  be  successfully  charged 
with  negligence  to  defeat  the  action,  ll'in- 
ters  V.  Kansas  City  Cable  R.  Co.,  40  .,-//;/.  &* 
Eng.  R.  Cas.  261,  99  Mo.  509,  12  6'.  W.  Rep. 
652,  6  L.  R.  A.  536. 

Where  a  father  lives  near  a  railroad  track 
it  is  not  negligence  per  se  in  him  to  leave 
his  child  in  the  custody  of  its  mother;  nei- 
ther is  it  negligence  per  se  for  the  mother 
to  permit  a  child  to  go  into  the  dooryard 
with  its  aunt,  who  is  mature  in  years,  and 
who  is  accustomed  to  care  for  the  child. 
Meagher  v.  Coopersto7un  •!!•»  C.  V.  R.  Co.,  75 
//un  455,  27  N.  Y.  Supp.  504,  57  A^.  Y.  S.  R. 
679. 

A  little  girl  nearly  four  years  of  age,  and 
of  ordinary  intelligence,  was  injured  by  a 
street-car.  The  proof  showed  that  her 
father  was  on  the  sidewalk  near  her,  talking 
with  a  man,  but  facing  toward  the  child,  and 
near  enough  to  watch  and  assist  her,  and 
that  he  ran  to  her  assistance  when  he  saw 
that  she  was  about  to  be  struck.  There  was 
other  evidence  tending  to  show  that  a  boy 
five  or  six  years  old  was  with  the  girl  until 
they  reached  the  track.  Held,  sufficient 
evidence  to  justify  a  jury  in  finding  that 
she  was  sufficiently  guarded.  Levy  v.  Dry 
Dock,  E.  B.  &-  B.  R.  Co.,  35  A^.  Y.  S.  R.  769. 
58  Hun  610.  12  N.  Y.  Sup^y  485. 

A  parent  of  a  child  10  /ears  old  cannot 
b^  held  guilty  of  contribui  iry  negligence 
wHere  it  appears  that  his  nn.  her  sent  him 
on  an  errand  two  miles  away,  and  when  he 
was  ready  to  return  asked  a  conductor  to 
let  him  ride  home  on  a  train  that  did  not 
stop  at  the  station,  but  which  the  conductor 
agreed  to  stop  to  let  him  ofl;  but  upon  ap- 
proaching the  station  the  train  was  not 
stopped,  and  the  boy,  becoming  frightened 
and  confused,  jumped  from  the  train  and 
was  injured.  Avey  v.  Gaheston,  H.  <5~»  i".  A. 
R.  Co.,  {Tex.)  17  S.  IV.  Rep.  31. -Follow- 
ing Avey  V.  Galveston,  H.  &  S.  A.  R.  Co., 
81  Tex.  243,  16  S.  W.  Rep.  1015. 

117.  Parent's  negl iff ent'c  must  be 
proximate  canse. —  The  negligence  of 
the  parent,  to  defeat  his  child's  action  for 
personal  injuries,  must  be  the  pro.'cimate 
cause  of  the  injury.  Winters  v.  Kansas 
City  Cable  R.  Co.,  40  Am.  <S^  Eng.  R.  Cas. 
261.  99  J/<7.  509,  12  5.  IV.  Rep.  652.  6  L.  R. 
A.  536.— Following  Isabel  v.  Hannibal  & 
St.  J.  R.  Co.,  60  Mo.  475. — Compare  also 
South  &»  N.  Ala.  R.  Co.  v.  Donoi>an,  36 
Am.  &•  Eng.  R.  Cas.  151,  84  Ala.  141,  4  5^;. 
Rep.  142.    Little  Rock  &>  Ft.  S.  R.  Co.  v. 
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Barker,  33  /^r^'.  350.  Mecks  v.  Southern 
Pac.  R.  Co.,  52  C«/.  602,  20  ^w.  A;y.  V?^/. 
115.  Barrett  v.  Southern  Pac.  A'.  Co.,  48 
^^«.  <&*  ^;{f .  A'.  Cas.  532,  91  Ca/.  296,  27 
T'.rf.  i?^/.  666.  Z.rt/Cv  Er/e  Sr-  IV.  K.  Co.  v. 
Pike,  31  ///.  ^//.  90.  Wester  field  v.  Ztw^, 
43  La.  Ann.  63,  9  5t;.  Rep.  52. 

In  a  suit  for  running  over  a  child  which 
liad  strayed  upon  the  tracl<,  it  appeared  that 
the  child  was  seen  by  the  officers  in  time  to 
avoid  the  collision,  but  was  mistaken  for 
something  else;  and  that  by  the  exercise 
of  a  proper  degree  of  care  and  caution  they 
might,  after  first  observing  the  object,  have 
discovered  that  it  was  a  child  in  time  to 
stop  the  train  before  the  accident  occurred. 
Held,  that  in  such  case,  although  some  neg- 
ligence might  have  been  artributable  to  those 
having  charge  of  the  infant,  it  was  not  the 
proximate  cause  of  the  casualty,  and  the 
company  was  liable.  Isabel  v.  Hannibal  &' 
St.  /.  R.  Co.,  60  Afo.  475,  9  Am.  Ry.  Rep. 
261. — Followed  in  Winters  v.  Kansas  City 
Cable  R.  Co.,  40  Am.  &  Eng.  R.  Cas.  261, 
99  Mo.  509,  12  S.  W.  Rep.  652,  6  L.  R.  A. 
536 ;  Maher  v.  Atlantic  &  P.  R.  Co.,  64  Mo. 
267. 

A  father's  consent  for  his  son  to  ride  on 
defendant's  car  is  not  the  direct  and  proxi- 
mate cause  of  the  injury.  Buck  v.  People's 
St.  R.,  E.  L.  (S-  P.  Co.,  46  Mo.  App.  555. 

Whether  parent's  contributory  negligence 
was  the  proximate  or  remote  cause  of  the 
child's  injury,  is  a  question  of  fact  for  the 
jury.  South  &*  N.  Ala.  R.  Co,  v.  Donovan, 
36  Am.  &^  Etig.  R.  Cas.  151,  84  Ala.  141,  4 
So.  Rep.  142. 

1 18.  Kecovcry  notwithstandiug 
parent's  negligrence."' — The  negligence 
of  the  parents  in  allowing  their  child  to  be 
alone  in  the  street  does  not  relieve  the  de- 
fendant from  liability,  if  the  injury  occurred 
through  the  gross  negligence  of  its  em- 
ploye. Schierhold  v.  North  Beach  (S-  M.  R. 
Co.,  40  Cal.  447. 

If  those  in  charge  of  a  street-railway  car 
may,  by  the  exercise  of  ordinary  care,  avoid 
injuring  a  child  of  very  tender  years,  and 
fail  to  exercise  such  care,  the  question  of 
the  negligence  of  those  having  the  care  and 
custody  of  the  child  will  be  immaterial,  and 
the  railway  company  will  be  liable  to  the 
child  directly,  regardless  of  the  negligence 
of  those  having  its  custody.  Chicago  W.  D. 
R.  Co.  V.  Ryan,  43  Am.  &*  Eng.  R.  Cas.  396, 

*See  also  ante,  93,  101;  post,  131. 


131  ///.  474,  23  N.  E.  Rep.  385;  affirming  31 
///.  App.  62 1 .  Baltimore  City  Pass.  R.  Co. 
V.  McDonnell,  43  Md.  534,  14  Am.  Ry.  Rep. 
272. 

The  plaintiff  would  be  entitled  to  recover 
if  the  injuries  complained  of  resulted  from 
the  want  of  ordinary  care  and  caution  on 
the  part  of  the  defendant's  agents,  pro- 
viding it  should  appear  from  the  evidence 
that  the  accident  causing  the  injury  could 
not  have  been  avoided  by  the  exercise  of 
such  care  and  caution  by  the  plaintiff  as 
ought,  under  the  circumstances,  to  be  rea- 
sonably expected  from  one  of  his  age  and 
intelligence,  or  by  the  exercise  of  ordinary 
care  and  caution  on  the  part  of  his  parents. 
McMahon  v.  Northern  C.  R.  Co.,  39  Md. 
438.— Distinguishing  Baltimore  &  O.  R. 
Co.  V.  State,  33  Md.  542. 

Although  a  child  of  tender  years  may  be 
in  the  highway  through  the  fault  or  negli- 
gence of  his  parents,  and  so  be  improperly 
there,  yet  if  he  be  injured  through  the  neg- 
ligence of  the  defendant,  he  is  not  precluded 
from  his  redress.  Robinson  v.  Cone,  22  Vt. 
213. — Approved  in  Bellefontaine  &  I.  R. 
Co.  V.  Snyder,  18  Ohio  St,  399.  Reviewed 
IN  Chicago  City  R.  Co.  v.  Wilcox,  138  III. 
370;  Wright  V.  Maiden  &  M.  R.  Co.,  4  Allen 
(Mass.)  283;  Mangam  v.  Brooklyn  R.  Co., 
38  N.  Y.  455- 

b.  When  Negligence  of  Parent  is  Imputable 
to  Child.* 

119.  California. — If  the  negligence  of 
a  parent  or  person  standing  in  locoparentis 
materially  and  proximately  contribute  to  the 
injury  of  a  child,  the  company  will  not  be 
liable.  Meeks  v.  Southern  Pac.  R.  Co.,  52 
Cal.  602,  20  Am.  Ry.  Rep.  115.  Schierhold 
v.  North  Beach  &»  M.  R.  Co.,  40  Cal.  447. 
But  see  also  Meeks  v.  Southern  Pac.  R.  Co., 
56  Cal.  513,  38  Am.  Rep.  67. 

120.  Delaware— Illinois. t— The  neg- 
ligence of  a  father  is  imputable  to  a  child 
that  is  driving  with  him  on  the  highway 

*  Doctrine  of  imputed  negligence  as  applied 
in  cases  of  injured  children,  see  note,  36  Am.  & 
Eng.  R.  Cas.  68. 

Imputinff  negligence  of  parent  to  injured 
child,  see  notes,  57  Am.  Rep.  474  ;  43  Jd.  216; 
3  L.  R.  A.  385- 

Whether  negligence  of  parent  is  imputable  to 
child,  see  notes,  2  Am.  &  Eng.  R.  Cas.  17;  31 
Id.  420 ;  6  L.  R.  A.  545. 

Rule  of  imputed  ncKligence  where  parent  s-ues 
for  injury  to  child,  see  note,  6  L.  R.  A.  545. 

f  See  also /ci/,  127. 
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and  is  injured  by  a  railroad  train,  thereby 
preventing  a  recovery  by  the  child.  Kyne 
V.  Wilmington  6-  N.  R.  Co.,  {Del.)  \\  All. 
Rep.  922. 

The  negligence  of  a  parent  or  one  having 
the  care  and  custody  of  a  child  of  tender 
years  in  unnecessarily  and  imprudently  ex- 
posing it  to  danger  will  preclude  a  recovery 
in  an  action  for  the  benefit  of  the  child  for 
injuries  by  him  sustained  through  the  al- 
leged negligence  of  a  railroad  company. 
Ohio  (3-  M.  R.  Co.  V.  Stratton,  78  ///.  88. 

And  for  the  same  reason  under  like  cir- 
cumstances a  recovery  will  be  barred  in  an 
action  in  behalf  of  next  of  kin  for  death  of 
child.  Toledo,  W.  &•  IV.  R.  Co.  v.  Cradle, 
88  ///.  441.  Chicago  &•  A.  R.  Co.  v.  Becker, 
84  ///.  483.  But  see  also  Chic.xgo  &•  A.  R. 
Co.  V.  Gregory,  58  ///.  226.  Aurora  Branch 
R.  Co.  V.  Grimes,  13  ///.  585. 

121.  Iiirtiaiia— Iowa. — The  rule  that 
the  negligence  of  the  parent  or  custodian 
of  a  child  of  tender  years  will  be  imputed 
to  such  child  so  as  to  prevent  recovery 
against  a  company,  has  been  applied  in  In- 
diana in  an  action  by  the  child  itself  for  in- 
juries received.  Hathaway  v.  Toledo,  IV. 
iS-  JV.  R.  Co.,  46  /nd.  25.  Lafayette  &•  I.  R. 
Co.  V.  Huffman,  28  Ind.  287. 

As  well  as  in  actions  for  the  death  of  the 
child  caused  by  wrongful  act  of  the  com- 
pany or  its  servants.  Evansville  &•  C.  R. 
Co.  V.  Wolf,  59  Ind.  89.  Jeffersonville,  M.  &• 
I.  R.  Co.  V.  Bo7ven,  40  Ind.  545.  Pittsburgh, 
Ft.  IV.  <3-  C.  R.  Co.  V.  Fining,  27  Ind.  513. 

If  a  child  of  tender  years,  while  playing 
upon  a  railroad  track  at  a  point  near  its 
home,  receives  injuries  from  a  passing  loco- 
motive, the  fact  that  such  child  is  thus  upon 
the  track  unexplained,  is  an  act  of  negli- 
gence on  the  part  of  those  having  him  in 
custody,  and  damages  for  injuries  thus  re- 
ceived cannot  be  recovered,  unless  defend- 
ant's conduct  was  so  negligent  as  to  amount 
to  a  willingness  to  inflict  the  injury.  Lafay- 
ette &-  I.  R.  Co.  V.  Huffman,  28  Ind.  287.— 
Approving  Pittsburgh,  Ft.  W.  &  C.  R  Co. 
V.  Vining,  27  Ind.  513. — Disapproved  in 
Bellefontaine  &  L  R.  Co.  v.  Snyder,  18 
Ohio  St.  399,  Battishill  v.  Humplireys,  28 
Am.  &  Eng.  R.  Cas.  597.64  Mich.  494.  Dis- 
tinguished IN  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Smith,  28  Kan.  541.  Quoted  in  Belle- 
fontaine R.  Co.  V.  Hunter,  33  Ind.  335. 

So  in  an  Iowa  case — held,  that  contrib- 
utory negligence  must  be  imputed  to  a 
twelve-year-old  boy  who  was  injured  at  a 


railway  crossing  while  riding  with  his 
mother  in  a  carriage  driven  by  a  servant, 
where  it  appeared  that  the  mother  was  neg- 
ligent in  failing  to  compel  the  driver  to  stop, 
and  the  latter  was  negligent  in  not  stopping 
and  looking  for  the  approaching  train.  Sla- 
ter V.  Burlington,  C.  R.  &^  A'.  R.  Co.,  71 
Io7oa  209.— Reviewed  in  Nesbit  v.  Garner. 
75  Iowa  314. 

122.  Kansas— Kentucky.  —  In  Kan- 
sas it  has  been  decided  that  where  a  child 
is  too  young  to  be  responsible  for  any  con- 
tributory negligence  of  its  own,  it  is  a  ques- 
tion for  the  jury,  under  the  circumstances 
of  the  particular  case,  to  determine  whether 
the  parents  were  guilty  of  contributory  neg- 
ligence such  as  to  be  imputed  to  the  child, 
and  bar  his  recovery  for  injuries  received 
through  the  negligence  of  a  railroad  com- 
pany. Atchison,  T.  &•  S.  F.  R.  Co.  v.  Smith. 
28  Kan.  541 ;  former  appeal,  sub  nom.  Smith 
V.  Atchison,  T.  &•  S.  F.  R.  Co.,  25  Kan.  738. 
Compare  also  Atchison  <&>•  N,  R.  Co.  v. 
Flinn,  24  Kan.  627. 

Parents  are  the  legal  and  natural  custodi- 
ans of  their  children,  and  when  the  children 
are  so  young  as  not  to  be  capable  of  exer- 
cising any  discretion,  their  parents  must  ex- 
ercise it  for  them.  Louiri'ille  P.  Canal  Co. 
V.  Murphy,  9  Bush  {Ky.)  522. 

123.  Maine  —  Maryland  —  Massa- 
chusetts.— If  a  child  is  of  too  tender  an 
age  to  be  permitted  to  go  in  the  streets 
without  the  attendance  and  supervision  of 
those  having  him  in  charge,  their  negli- 
gence and  want  of  due  care  will  have  the 
same  effect  in  preventing  the  maintenance 
of  an  action  for  an  injury  occasioned  by 
the  neglect  of  another  as  woild  the  plain- 
tiff's want  of  care  if  he  were  an  adult. 
Brown  v.  European  &*  N.  A.  R.  Co.,  58  Me. 
384. — Approving  Wright  v.  Maiden  &  M. 
R.  Co.,  4  Allen  (Mass.)  283. 

The  case  of  Hartfield  v.  Roper,  21  Wend. 
(N.Y.)  615,  laying  down  the  rule  that  the  neg- 
ligence of  the  parent  of  a  child  of  tender 
years  must  be  regarded  as  a  want  of  care 
on  the  child's  part,  was  cited  with  approval 
m  a  Maryland  case.  Bannon  v.  Baltimore 
&>  O.  R.  Co.,  24  Md.  108.  And  see  also 
McMahon  v.  Northern  C.  R.  Co.,  39  Md. 
439.  Baltimore  City  Pass.  R.  Co.  v.  McDon- 
nell, 43  Md.  534. 

The  negligence  of  a  parent  or  other  per- 
son who  has  the  care  of  a  child  of  tender 
years  has  the  same  effect  in  preventing  the 
maintenance  of  an  action  by  the  child  for 


794 


CHILDREN,  INJURIES   TO,  124,  125. 


the  injury  occasioned  by  the  negligence  of 
others,  that  his  own  want  of  due  care  would 
have  if  the  plaintiff  were  an  adult.  And 
to  entitle  the  plaintiff  to  recover,  in  such 
case,  it  is  incumbent  on  him  to  prove  that 
there  was  no  other  culpable  cause  of  the 
injury  than  the  negligence  of  the  defend- 
ants. IVrig/it  V.  Maiden  <S-  AI.  A\  Co.,  4 
A//i-n  {Mass.)  283.— Approving  Holly  v. 
Boston  Gas  Light  Co.,  8  Gray  (Mass.)  123  ; 
Hartfield  7/.  K'oper,  21  Wend.  (N.  Y.)  615; 
Lehr.ian  v  'yn,  29  Barb.  (N.  Y.)  236. 

Review  M>  ,u'    v.  Nurdin,  i  Q.  B.  29; 

Robinson  ..   _.!  V;.  213;  Daley  v.  Nor- 

wich &  W.  R.  Co.,  26  Conn.  591 ;  Rauch  v. 
Lloyd,  31  Pn  St.  358. — Disapproved  in 
Battishill  ■■■j.  Hu  nhre;  ■  '  Am,  &  Eng.  R. 
Cas.  597,64  Mich.  49.1,  BsHefo  itaine  &  I. 
R.  Co.  V.  Snyder,  18  Ohio  St.  399.  Quoted 
IN  Wall  V.  Helena  St.  R.  Co.,  12  Mont.  44. 
— But  see  also  McGeary  v.  Eastern  R.  Co., 
135  Mass.  363.  Lovett  v.  Salem  &•  S.  D.  R. 
Co.,  9  Allen  (Mass.)  557. 

124.  Minnesota  —  Missouri.  —  The 
negligence  of  a  parent  having  the  care  of 
an  infant  child  non  sut  juris,  which  con- 
tributes, with  the  negligence  of  a  third  per- 
son, to  produce  injury  to  the  child,  bars  a 
recovery  by  the  latter.  The  negligence  of 
the  parent  is  in  the  law  to  be  imputed  to 
the  infant.  Fitsgerald  v.  St.  Paul,  M.  6- 
M.  R.  Co.,  8  Am.  6-  Eng.  R.  Cas.  310,  29 
Minn.  336,  43  Am.  Rep.  212,  13  A^.  W.  Rep. 
168.  To  the  same  effect,  substantially,  see 
also  Reed  v.  Minneapolis  St.  R.  Co.,  34 
Minn.  557.  Grethenv.  Chicago,  M.^*  St.  P. 
R.  Co.,  19  Am.  &*  Eng.  R.  Cas.  342,  22  Fed. 
Rep.  609. 

The  negligence  of  the  parents  of  a  child 
who  is  injured  may  be  imputed  to  the  child, 
who  by  reason  of  tender  years  cannot  be 
guilty  of  negligence.  Cadmus  v.  St.  Louis 
B.  St'  T.  Co.,  1 5  Mo.  App.  86. 

If  a  father  be  negligent  in  directing  his 
child,  only  nine  years  old,  as  to  the  manner 
of  crossing  a  track,  his  negligence  is  im- 
puted to  the  child,  if  it  is  injured.  Stillson 
v.  Hannibal  &*  St.  J.  R.  Co.,  67  Mo.  671.— 
Quoting  Holly  v.  Boston  Gas  Light  Co.,  8 
Gray  (Mass.)  132;  Waite  v.  North  Eastern 
R.  Co.,  El.  Bl.  &  El.  (96  E.  C.  L.)  719. 
728.  Reviewing  Ohio  &  M.  R.  Co.  v. 
Stratton,  78  111.  88. — Approved  in  Cadmus 
V.  St.  Louis  B.  &  T.  Co.,  15  Mo.  App.  86. 
Distinguished  in  Winters  t/.  Kansas  City 
Cable  R.  Co.,  40  Am,  &  Eng.  R.  Cas.  261, 
99  Mo.  509, 12  S.W.  Rep.  652,6  L.  R.  A.  536. 


125.  New  York— Wisconsin.— Con- 
tributory negligence  on  the  part  of  the 
piirent  or  guardian  furnishes  the  same 
answer  to  an  action  by  a  child  for  personal 
injuries  inflicted  as  would  the  want  of  care 
on  the  part  of  a  plaintiff  in  an  action  \y  an 
adult.  Thurber  v.  Harlem  Bridge,  M.  &* 
F.  R.  Co.,  60  N.  Y.  333.  Hilv.  Forty-second 
St.  &•  G.  S.  F.  R.  Co.,  47  N.  v.  317.7  Am. 
Rep.  450.  Morrison  v.  Erie  R.  Co.,  56  jV. 
V.  302.  Mangam  v.  Brooklyn  R.  Co.,  38 
N.  Y.  455,  98  Am.  Dec.  66;  affirming  36 
Barb.  230.  Honegsberger  v.  Second  Ave.  R. 
Co.,  I  Keyes  (A'.  F.)  570,  2  Abb.  App.  Dec. 
378,  33  How.  Pr.  193.  Willetts  v.  Buffalo 
(S«  R.  R.  Co.,  14  Barb.  (N.  Y.)  585.  And 
compare  also  Bulger  v.  Albany  R.  Co.,  42 
A'^  Y.  459.  Munger  v.  Tonawanda  R.  Co., 
4  A';  Y.  349 ;  affirming  5  Den.  255.  Burke 
v.  Broadway  &*  S.  A.  R.  Co.,  49  Barb.  (JV. 
Y.)  529. 

Although  a  child,  by  reason  of  his  tender 
age,  be  incapable  of  using  that  ordinary 
care  which  is  required  of  a  discreet  and 
prudent  person,  the  want  of  such  care  on 
the  part  of  the  parents  and  guardians  of  the 
child,  furnishes  the  same  answer  to  an 
action  by  the  child  as  would  its  omission 
on  the  part  of  the  plaintiff  in  an  action  by 
an  adult.  Hartfield  v.  Roper,  21  Wend.  {N. 
F.)  614. — Approved  in  Wright  v.  Maiden 
&  M.  R.  Co.,  4  Allen  (Mass.)  283 ;  Mowrey 
V.  Central  City  R.  Co.,  66  Barb.  (N.  Y.)  43; 
Galveston,  H.  &  H.  R.  Co.  v.  Moore,  59 
Tex.  64.  Disapproved  in  Winters  v.  Kan- 
sas City  Cable  R.  Co.,  40  Am.  &  Eng.  R.  Cas. 
261,  99  Mo.  509, 12  S.  W.  Rep.  652, 6  L.  R.  A. 
536;  Duffy  7/.  Missouri  Pac.  R.  Co.,  19  Mo. 
App.  380 ;  Norfolk  &  P.  R.  Co.  %>.  Ormsby. 
27  Gratt.  (Va.)  455  ;  Norfolk  &  W.  R.  Qo.v. 
Groseclose,  88  Va.  267.  Distinguished  in 
Gonzales  v.  New  York  &  H.  R.  Co.,  39 
How.  Pr.  (N.  Y.)  407.  Followed  in  Hon- 
egsberger V.  Second  Ave.  R.  Co.,  2  Abb. 
App.  Dec.  (N.  Y.)  378;  Button  v.  Hudson 
River  R.  Co.,  18  N.  Y.  248;  Mangam  v. 
Brooklyn  R.  Co.,  38  N.  Y.  455.  Reviewed 
IN  Chicago  City  R.  Co.  v.  Wilcox,  138  111. 
370 ;  Pittsburgh.  Ft.  W.  &  C.  R.  Co.  v. 
Vining,  27  Ind.  513. 

A  child  too  young  to  have  discretion  for 
liiiusclf  cannot  recover,  if  his  parent  or 
protector  fails  to  exercise  ordinary  care. 
Schindler  v.  Ne^j  York,  L.  E.  6-  W.  R.  Co.. 
I  A^.  Y.  S.  R.  2P9. 

The  negligence  of  a  mother  in  sending  a 
child  of  tender  years  on  the  street  unat- 
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tended is  imputed  to  the  child  if  it  is  in- 
jured. Dudley  V.  W est  cot  t,  18  A'.  Y.  Supp. 
130;  reversing  15  N.  Y.  Supp.  952. 

In  an  action  under  the  statute  for  the 
death  of  a  boy  killed  by  a  locomotive  while 
crossing  a  track,  where  it  appears  that  in 
view  of  his  tender  years  his  parent  was 
guilty  of  negligence  in  permitting  him  to  go 
alone  on  an  errand  which  must  take  him 
across  the  track,  then  the  court  may  as  a 
proposition  of  law  determine  that  there 
could  be  no  recovery.  Eiven  v.  Chicago  (S>» 
A^.  W.R.  Co.,  38  Wis.(i\i. 

The  mere  fact  that  a  boy,  between  six  and 
seven  years  old,  was  upon  a  railroad  track 
at  or  near  a  street  crossing,  even  though 
his  father  had,  a  short  time  previous,  seen 
him  going  toward  the  track,  is  not  enough 
to  establish  contributory  negligence  as  a 
matter  of  law,  in  an  action  against  the  rail- 
road company  for  the  killing  of  the  boy. 
Johnson  V.  Chicago  &>  N.  IV.  R.  Co.,  56 
IVis.  274,  14  A^.  IV.  Rep.  181. — REVIEWING' 
Townley  v.  Chicago,  M.  &  St.  P.  R.  Co.,  53 
Wis.  634. 

120.  England.— Where  a  child  of  ten- 
der years,  actually  within  the  custody  and 
control  of  its  parent,  or  other  protector  or 
guardian,  suffers  an  injury  at  the  hands  of 
the  servants  of  a  railroad  company,  the  con- 
tributory negligence  of  such  parent  or  cus- 
todian will  be  imputed  to  the  child  so  as  to 
bar  an  action  for  such  injury  brought  for 
the  benefit  of  the  child.  IVaite  v.  North 
Eastern  R.  Co.,  El.  Bl.  &•  El.  (96  E.  C.  L.) 
719,  728.  And  see  also  Singleton  v.  Eastern 
Counties  R.  Co.,  7  C.  B.  N.  S.  (97  E.  C.  L.) 
287. 

c.  When  Negligence  of  Parent  is  Not  Im- 
putable to  Child.* 

127.  Generally.  —  The  doctrhic  of 
Hartfield  v.  Roper,  21  Wend.  (N.  Y.)  615, 
that  the  negligence  of  a  parent,  custodian, 
guardian,  or  any  one  in  loco  parentis  must 
be  imputed  to  a  child  who  is  of  such  tender 
years  as  to  be  deemed  non  sui  juris,  thereby 
constituting  a  defense  to  an  action  by  or  on 
behalf  of  such  child  for  personal  injuries, 
has  been  denied  and  repudiated  in  Ala- 
bama. Pratt  C.  &>  I.  Co.  V.  Br  aw  ley,  83 
Ala.  371,  3  Am.  St.  Rep.  751,  3  So.  Rep.  555. 
Government  St.  R.  Co.  v.  Hanlon,  53  Ala.  70. 
And  consult  also  St.  Louis,  I.  M.  (5-  S.  R. 

*  Negligence  of  parent  not  imputable  to  child, 
see  note,  17  L.  R.  A.  79. 


Co.  v.  Freeman,  4  Am.  (S-  Eng.  R.  Cas.  608, 
36  Arh.  41. 

The  doctrine  of  imputed  negligence  as 
laid  down  in  Hartfield  v.  Roper,  21  Wend. 
(N.  Y.)  615,  does  not  prevail  in  Connecticut. 
Daley  V.  Norwich  &*   IV.  R.  Co.,  26  Conn. 

59I- 

Nor  in  Illinois.  Chicago  City  R.  Co.  v. 
Wilcox,  50  Am.  &^  Eng.  R.  Cas.  464,  138  ///. 
370,  27  N.  E.  Rep.  899;  affirming  33  ///. 
App.  450 ;  former  appeal,  43  Am.  &^  Eng. 
R.  Cas.  299,  24  A^.  E.  Rep.  419.  And  com- 
pare Chicago  City  R.  Co.  v.  Robinson,  36  Am, 
&*  Eng.  R.  Cas.  66,  127  ///.  9,  4  L.  R.  A. 
126,  iS  A".  E.  Rep.  772;  affirming  27  ///. 
App.  26.  Walters  v.  Chicago,  R.  I.  <S-  P. 
R.  Co.,  41  Iowa  71. 

Nor  in  Louisiana.  Westerfield  v.  Levis, 
43  La.  Ann.  63,  9  So.  Rep.  52. 

Nor  in  Michigan.  Battishill  v.  Hum- 
phreys, 28  Am.  (S>»  Eng.  R.  Cas.  597,  64  Mich. 
494,  31  A^.   W.  Rep.  894. 

Nor  in  Mississippi.  Westbrookv.  Mobile 
(S-  O.  R.  Co.,  €6  Miss.  560,  6  So.  Rep.  321. 

Nor  in  Missouri.  Rrillv.  Eddy,  115  Mo. 
596,  22  S.  W.  Rep.  488.  Boland\.  Missouri 
R.  Co.,  36  Mo.  490.  But  see  also  Frick  v. 
St.  Louis,  K.  C.  &*  N.  R.  Co.,  75  Mo.  595. 
Stillson  V.  Hannibal',  6^  St.  J.  R.  Co.,  67  Mo. 
671.  Isabel  V.  Hannibal  <S»  St.  J.  R.  Co.,  60 
Mo.  475. 

Nor  in  Nebraska.  Huff  v.  Ames,  16  Neb. 
139,  19  A^.  W.  Rep.  623.  Compare  also 
Meyer  v.  Midland  Pac.  R.  Co.,  2  Neb.  319. 

Nor  in  New  Hampshire.  Bissaillon  v. 
Blood,  64  A^.  H.  565,  15  Atl.  Rep.  147,  6  A^. 
Eng.  Rep.  908. 

Nor  in  Ohio.  St.  Clair  St.  R.  Co.  v.  Eadie, 
43  Ohio  St.  91.  Cleveland.  C,  C.  &^  I.  R.  Co. 
V.  Manson,  30  Ohio  St.  451.— Reviewed  in 
Battishill  v.  Humphreys,  28  Am.  &  Eng.  R. 
Cas.  597,  64  Mich.  494. — Bellcfontaine  <S^  /. 
A'.  Co.  V.  Snyder,  18  Ohio  St.  399.— Approv- 
ing Birge  z'.  Gardner,  19  Conn.  507;  Rob- 
inson V.  Cone,  22  Vt.  213;  Pennsylvania  R. 
Co.  ■!/.  Kelly,  31  Pa.  St.  372;  Philadelphia 
&  R.  R.  Co.  V.  Spearen,  47  Pa.  St.  300.  Dks- 
APPROVING  Wright  V.  Maiden  &  M.  R.  Co., 
4  Allen  (Mass.)  283 ;  Pittsburgh,  Ft.  W.  & 
C.  R.  Co.  V.  Vining,  27  Ind.  513;  Lafayette 
&  I.  R.  Co.  V.  HufTman,  28  Ind.  287.  Dis- 
tinguishing W'aite  V.  North  Eastern  R. 
Co.,  5  Jur.  936;  Singleton  v.  Eastern  Coun- 
ties R.  Co.,  7  C.  B.  N.  S.  (97  E.  C.  L)  287. 
Quoting  North  Pa.  R.  Co.  >.  Mahoney,  57 
Pa.  St.  187.  Reviewing  Rauch  v.  Lloyd,  31 
Fa.  St.  358.— Approved  in  Winters?/.  Kan- 
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sas  City  Cable  R.  Co.,  40  Ai.i.  &  Eng.  R. 
Cas.  261,  99  Mo.  509,  12  S.  W.  Rep.  652,  6  L. 
R.  A.  536.  QuoTKi)  IN  Baitishill  7>.  Hum- 
plireys,  28  Am.  &  Eng.  R.  Cas.  597,  64  Mich. 

494- 

Nor  in  Pennsylvania.  Erie  City  Pass.  K. 
Co.  V.  Schuster,  113  Pa.  St.  412,  6  Atl.  Rep. 
269, 57  Am.  Kcp.  471. — Disapproving  Fitz- 
gerald V.  St.  Paul,  M.  &  M.  R.  Co.,  8  Am.  & 
Eng.  R.  Cas.  ;.o,  29  Minn.  336. — Approved 
IN  Winters  v.  Kansas  City  Cable  R.  Co.,  40 
Am.  &  Eng.  R.  Cas.  261,  99  Mo.  509,  12  S. 
W.  Rep.  652,  6  L.  R.  A.  536.— AVM  Pa.  R. 
Co.  V.  Mahoney,  57  Pa.  St.  187.  But  see  also 
Philadelphia  <&-  R.  R.  Co.  v.  Long,  75  Pa.  St. 
257.  Kay  V.  Pennsylvania  R.  Co.,  65  Pa. 
St.  269.  Glassey  v.  Hestonville,  M.  &^  F. 
Pass.  R.  Co.,  57  Pa.  St.  172.  Pennsylvania 
R.  Co.  V.  Kelly,  31  Pa.  St.  372. 

Nor  in  Tennessee.  Whirley  v.  White- 
man,  I  Head  ( Tenn.)  620. 

Nor  in  Texas.  Galveston,  H.  &*  H.  R.  Co. 
V.  Moore,  59  TVjt.  64,  46  .^;«.  /?^/.  265. 
7V.faj  &>  P.  R.  Co.  V.  O'Donnell,  58  7V^. 
27. 

Nor  in  Vermont.  Robinson  v.  C(ff«f,  22 
Vt.  213. 

Nor  in  Virginia.  Trumbo  v.  CZ/y  5'/.  Car 
Co.,  89  Fa.  780.  Norfolk  (&«•  W'.  i^.  G;.  v. 
Groseclose,  88  Fa.  267,  13  S.  E.  Rep.  454. 
—Disapproving  Hartfield  v.  Roper,  21 
Wend.  (N.  Y.)  61^.— Norfolk  <■»-  P.  R.  Co.  v. 
Ormsby,  27  Gra//.  (Fa.)  455.— Approving 
Lynch?/.  Nurdin,  i  Q.  B.  29,  41  E.  C.  L. 422. 
Disapproving  Hartfieldz/.  Roper,  21  Wend. 
(N.  Y.)  615. — Reviewed  in  Battishill  v. 
Humphreys,  28  Am.  &  Eng.  R.  Cas.  597,  64 
Mich.  494. 

Nor  in  the  District  of  Columbia.  Moore 
V.  Metropolitan  R.  Co. ,  2  Mackey  {D.  C.)  437. 

128.  Illiistratious.  —  (i)  Alabama — 
Connecticut. — In  an  action  brought  by  a 
child  the  contributory  negligence  of  the 
father  is  no  defense  ;  nor  can  contributory 
negligence  be  imputed  to  the  child  when  of 
such  tender  years  that  it  is,  by  legal  pre- 
sumption, incapable  of  judgment  and  dis- 
cretion ;  but  when  between  the  ages  of 
seven  and  fourteen  years,  though  prima 
facie  incapable  of  exercising  judgment  and 
discretion,  evidence  of  capacity  may  be 
received,  contributory  negligence  imputed, 
and  such  negligence  shown  in  defense  of 
the  action.  Pratt  C.  &*  I.  Co.  v.  Brawley, 
83  Ala.  371,  3  Am.  St.  Rep.  751,  3  So.  Rep. 

555- 

Where,  by  negligence  of  an  adult,  injury 


results  to  a  child  of  tender  years,  to  whom 
judgment  and  discretion  cannot  be  imputed, 
and  who  is  conclusively  presumed  incapable 
of  their  exercise,  contributory  negligence 
cannot  be  set  up  to  defeat  his  right  to  re- 
cover for  injuries  received  by  being  run  over 
by  a  street-car.  Government  St.  R.  Co.  v. 
Ilanlon,  53  Ala.  70.— Applying  Lynch  v. 
Nurdin,  i  Q.  B.  28,  41  E.  C.  L.  422.— 
Approved  in  Donahoe  v.  Wabash,  St. 
L.  &  P.  R.  Co.,  83  Mo.  560,  53  Am.  Rep. 
594.  Disapproved  in  Battishill  v.  Hum- 
phreys, 28  Am.  &  Eng.  R.  Cas.  s;7,  64 
Mich.  494.  Quoted  in  Galveston,  H.  & 
H.  R.  Co.  V.  Moore,  59  Tex.  64. 

Where  a  child  is  negligently  injured  it  is 
not  prevented  from  recovering  damages  by 
the  mere  fact  that  the  negligence  of  its 
parents  suffered  it  to  go  into  the  place  of 
danger.  So  held,  where  plaintiff,  a  child  of 
less  than  three  years,  was  injured  by  a  train 
while  she  was  playing  along  the  track. 
Daley  v.  Norwich  &•  W.  R.  Co.,  26  Conn. 
591. —  Disapproved  in  Daniels  v.  New 
York  &  N.  E.  R.  Co.,  154  Mass.  349.  Re- 
viewed IN  Wrights'.  Maiden  &  M.  R.  Co., 
4  Allen  (Mass.)  283 ;  Mangam  v.  Brooklyn 
R.  Co.,38  N.  Y.  455;  Battishill  v.  Hum- 
phreys, 28  Am.  &  Eng.  R.  Cas.  597,  64  Mich. 

•V94- 

(2)  Illinois  —  Michigan  —  Mississippi.  — 
The  negligence  of  a  parent,  guardian,  or 
other  person  having  control  of  a  child  is 
not  to  be  imputed  to  the  child  itself  so  as 
to  defeat  an  action  by  it  for  an  injury  caused 
by  the  negligence  of  another.  So  held, 
where  plaintiff  was  run  over  by  a  cable-car 
and  his  leg  so  crushed  as  to  necessitate  its 
amputation.  Chicago  City  R.  Co.  w.  Wilcox, 
{III.)  43  Am.  <S-  Etig.  R.  Cas.  299,  24  A'.  E. 
Rep.  419. 

In  a  case  where  the  conduct  of  an  infant 
would  not  be  negligence  in  an  adult,  the 
question  of  imputable  negligence  is  imma- 
terial. Chicago  City  R.  Co.  v.  Robinson,  36 
Am.  &^  Eng.  R.  Cas.  66,  127  ///.  9,  4  L.  R. 
A.  126.  18  N.  E.  Rep.  772;  affirming  27  ///. 
App.  26. 

The  plaintiff  was  a  child  about  three  years 
of  age.  The  mother  left  it  in  the  care  of 
its  grandfather.  The  child  left  the  house, 
went  upon  the  street  crossing  of  a  railroad 
track,  and  was  injurod  by  one  of  defendant's 
trains.  There  w..  •  co  bell  rung  or  whistle 
bljwn  at  the  crossing.  There  was,  how- 
ever, a  flagman  at  the  next  street  crossing, 
who  had  a  clear  view  of  the  track.    Held, 


CHILDREN,  INJURIES   TO,  128. 


797 


y 


irs,  to  whom 
t  be  imputed, 
ed  incapable 
negligence 
right  to  re- 
ingrun  over 
.SV.  A'.  Co.  V. 
iG   Lynch  v, 
C.   L.    422.— 
Wabash,   St. 
S3  Am.  Rep. 
hill  V.  Hum- 
as.    s;7.   64 
^eston,  H.  & 

injured  it  is 

damages  by 

gence  of  its 

the  place  of 

iff.  a  child  of 

ed  by  a  train 

the    track. 

Co.,  26  Conn. 

iels   V.    New 

ss.  349,     Re- 

&M.  R.  Co., 

V.  Brooklyn 

tiill  V.  Hum- 

597.  64  Mich. 

lississippi.  — 
guardian,  or 
of  a  child  is 
d  itself  so  as 
injury  caused 
;r.  So  held, 
>y  a  cable-car 
ecessitate  its 
0.  V.  IVikox, 
99.  24  A'.  E. 

of  an  infant 
in  adult,  tiie 
ce  is  imma- 
Robinson,  36 
7.  9.  4  L.  K. 
viing  27  ///. 

t  three  years 
1  the  care  of 
t  the  house, 
if  a  railroad 
defendant's 
I  or  whistle 
;  was,  how- 
jet  crossing, 
rack.    Held, 


that  if  the  injury  was  caused  by  the  negli- 
gence of  the  company,  the  negligence  or 
fault  of  the  parent  or  guardian  was  not  to 
be  taken  into  account.  Battislnll  v.  Hum- 
phreys, 28  Am.  &*  E»g.  A'.  Cas,  597,  64  Mich. 
494.  31  A^.  W.  Rep.  894. 

A  parent's  negligence  which  contributes 
to  an  injury  to  his  child  is  a  bar  to  an  action 
by  the  parent  for  damages ;  but  if  the 
action  be  by  the  child,  or  for  its  benefit,  the 
parent's  negligence  is  not  imputed  to  the 
child  and  is  no  defense.  Westbrook  v. 
Mobile  &•  O.  R.  Co.,  39  Am.  &>  Eitg.  R.  Cas. 
374,  66  Miss.  560,  6  So.  Rep.  321.— Approv- 
ing Government  St.  R,  Co.  v.  Hanlon,  53 
Ala.  70. 

(3)  Missouri  —  A'e^v  Hampshire.  —  The 
negligence  of  a  mother  in  permitting  her 
child,  unattended  by  a  person  of  mature 
years,  to  go  upon  the  public  street,  where  it 
was  run  against  and  injured  by  the  cable- 
car  of  the  defendant,  is  no  defense  to  an 
action  by  the  child  for  its  injuries.  IVin- 
ters  V.  Kansas  City  Cable  R.  Co.,  40  Am.  &- 
Kng.  R.  Cas.  261,  99  Mo.  509.  12  S.  IV.  Rep. 
652.  6  L.  R.  A.  536. 

Evidence  that  a  boy's  father  failed  to 
keep  him  away  from  the  cars  after  being 
notified  to  do  so  was  properly  excluded, 
since  the  father's  negligence  is  not  imputa- 
ble to  the  boy.  Rrill  v.  Eddy,  1 1 5  Mo.  596, 
22  5.   W.  Rep.  488. 

A  child  of  tender  years  is  not  precluded 
from  recovering  damages  for  an  injury 
which  might  have  been  avoided  by  the  ex- 
ercise of  ordinary  care  by  defendant,  from 
the  fact  that  his  parent  or  guardian  allowed 
him  to  place  himself  in  a  position  of  dan- 
ger without  a  custodian.  Bisaillon  v.  Blood, 
64  A^.  H.  565,  6  N.  Etig.  Rep.  908,  15  Atl. 
Rep.  147. 

(4)  Ohio — Pennsylvania. — It  is  the  duty 
of  persons  in  charge  of  cars  passing  along 
streets  or  other  frequented  places  to  exer- 
cise great  caution  ;  and  if,  by  failure  to  do 
so,  a  chiK'  of  tender  years  is  injured  the 
company  represented  is  liable  in  an  action 
by  the  child,  notwithstanding  the  negligence 
of  the  parent  in  permitting  it  to  be  upon  the 
track,  or  of  the  person  in  charge  of  the 
child  in  not  keeping  a  proper  lookout  for 
tlie  cars.  Bellefontaine  &>  I.  R.  Co.  v.  Snyder, 
18  Ohio  SI.  399. — Reviewed  in  Harriman 
V.  Pittsburg,  C.  &  St.  L.  R.  Co.,  32  Am.  & 
Eng.  R.  Cas.  37,  45  Ohio  St.  11. 

A  young  girl  who  was  injured  at  a  rail- 
road crossing  while  in  a  buggy  with  her 


mother,  but  with  the  latter  driving,  is  not 
chargeable  with  her  mother's  negligence;  but 
if  danger  be  apparent  it  is  the  duty  of  the 
daughter  to  suggest  necessary  precautions, 
and  to  protest  if  the  motiier  docs  not  take 
them.  Griffith  v.  Baltimore  &•  O.  R.  Co., 
44  Eed.  Rep.  574. 

The  plaintiff  was  a  minor  aged  sixteen 
years,  and  was  fully  capable  of  taking  due 
and  reasonable  care  of  her  person.  She 
was  lawfully  riding  with  her  father,  who  was 
driving  his  own  wagon,  when  she  was  in- 
jured by  a  collision  between  the  wagon  and 
a  street-car,  caused  by  the  mutual  and  con- 
curring negligence  of  a  street-car  driver  and 
her  father,  but  without  any  fault  or  neg- 
ligence on  her  part.  Held,  that  the  neg- 
ligence of  her  father  was  not  to  be  imputed 
or  attributed  to  her,  and  did  not  bar  a  re- 
covery against  the  street-car  company, 
whose  negligence  directly  contributed  to 
the  injury.  St.  Clair  St.  R.  Co.  v.  Eadie, 
23  Am.  (Sm  Eng.  R.  Cas.  269,  43  Ohio  St.  91, 
54  Am.  Rep.  144,  «.,  i  N.  E.  Rep.  519. — 
Disapproving  Thorogood  v.  Bryan,  8  C.  B. 
115;  Prideaux  v.  Mineral  Point,  43  Wis. 
513.  Following  Transfer  Co.  v.  Kelly, 
36  Ohio  St.  86.  Reviewing  and  quoting 
Robinson  v.  New  York  C.  &  H.  R.  R.  Co., 
66  N.  Y.  II. — Reviewed  in  Cahill  v.  Cincin- 
nati, N.  O.  &  T.  P.  R.  Co.,  92  Ky.  345. 

The  doctrine  that  imputes  the  negligence 
of  the  parent  to  the  child  is  not  applicable 
to  a  case  where  a  poor  woman  was  obliged 
to  do  washing,  and  was  doing  the  best  she 
could  under  the  circumstances  to  save  her 
nineteen  -  months -old  child  from  injury. 
Kay  V.  Pennsylvania  R.  Co.,  65  Pa.  St.  269. 

In  an  action  by  a  child  six  years  old 
against  a  company  for  personal  injuries  in- 
flicted in  the  street  of  a  city  by  the  running 
of  its  cars,  the  negligence  of  the  parent  in 
sending  the  child  unattended  en  an  errand 
which  required  it  to  cross  the  railway  track 
cannot  be  imputed  to  the  child,  or  affect  its 
right  to  recover  for  injury  sustained.  It 
will  only  be  chargeable  with  such  discretion 
in  realizing  and  avoiding  danger  as  a  child 
would  exercise.  Galveston,  H.  &»  H.  R.  Co. 
V.  Moore,  59  Tex.  64.— Approving  Hart- 
field  V.  Roper,  21  Wend.  (N.  Y.)6is.  Quot- 
ing Government  St.  R.  Co.  v.  Hanlon,  53 
Ala.  82. — Disapproved  in  Battishill  v. 
Humphreys.  28  Am.  &  Eng.  R.  Cas.  597,  64 
Mich.  494.  Dkstinguished  in  Williams  v. 
Texas  &  P.  R.  Co.,  15  Am.  &  Eng.  R.  Cas. 
403,  60  Tex.  205. 
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2,  yls  Affecting  Recovery  for  Death  of  Child, 

121).  Wlioii  pareiitN  iirf;llKcii<'« 
will  i»r«vt'iit  recovery.  — (I)  Generally. 
— The  parents  of  a  child  of  too  tender  a^e 
to  exercise  care,  having;  its  custody,  arc 
chargeable  with  the  duty  of  exercisinfj  rea- 
sonable care  for  its  safety,  and  if  for  the 
want  of  such  care  it  is  killed  by  a  passing 
train,  no  recovery  can  be  had.  7'oleilo,  IT. 
&^  \V.  K.  Co.  V.  Grahle,  88  ///.  441 .  21  Am.  A'y. 
Kep.  336. — DiSAlM'RovKU  IN  Hattishill  v. 
Humphreys,  28  Am.  &  Eng.  R.  Cas.  597, 
64  Mich. 494.  yuoTKl)  IN  Chicago*  N.  W. 
K.  Co.  V.  Schumilowsky,  8  III.  App.  613. 

The  negligence  of  a  child  which  is  killed 
by  a  railroad  train,  and  her  conduct,  if  neg- 
ligent, must  be  regarded  as  the  negligence 
of  the  parents,  and  not  that  of  the  child. 
Where  children  are  so  young  as  not  to  be 
capable  of  exercising  any  discretion,  their 
parents  must  exercise  it  /or  them  with  or- 
dinary prudence.  Louisville  «S^  P.  Canal 
Co.  V.  Murphy,  9  Bus/i  (A>.)  522. 

When  the  parents  are  negligent,  and  con- 
tribute to  the  injury  by  exposing  a  child  of 
tender  years  to  danger  of  which  they  were 
aware,  they  cannot  recover  for  his  death. 
Williams  v.  Texas  <S-  P.  K.  Co.,  1 5  Am.  &» 
Ping.  R.  Cas.  403,  60  Tex.  205.— Distin- 
guishing Evansich  v.  Gulf,  C.  &  S.  F.  R. 
Co.,  57  Tex.  123;  Texas  &  P.  R.  Co.  v. 
O'Donnell,  58  Tex.  28 ;  Houston  &  T.  C.  R. 
Co.  v.  Simpson,  2  Tex.  L.  Rev.  107 ;  Galves- 
ton, H.  &  H.  R.  Co.  V.  Moore,  59  Tex.  64. 

In  order  that  a  parent  may  recover,  under 
the  second  cause  of  action  in  the  Louisiana 
Act  71  of  1884,  for  the  death  of  his  child  of 
tender  years,  he  must  be  free  from  negli- 
gence proximately  contributing  to  his  death. 
Westerfield  v.  Levis,  43  La.  Ann.  63,  9  So. 
Rep.  52. 

The  unnecessary  exposure  to  known  dan- 
ger of  a  child  incapable  of  exercising  the 
care  and  judgment  of  mature  years  is  an  act 
of  negligence  sufficient  to  defeat  a  recovery, 
unless  the  injury  be  wilful.  Pittsburgh,  Ft. 
W.  <S-  C.  R.  Co.  v.  Vinittg  irj  Ind.  513.— 
Reviewing  Lynch  v.  Nurdin,  i  Q.  B.  29; 
Lygo  V.  Newbold,  9  Ex.  302;  Hughes  v. 
Macfie,  2  H.  &  C.  74i;  Mangan  v.  Atterton, 
L.  R.  I  Ex.  239;  Hartfield  v.  Roper,  21 
Wend.  (N.  Y.)  615.— Approvep  in  La- 
fayette &  I.  R.  Co.  V.  HutTman,  28  Ind.  287. 

In  order  that  a  parent  may  recover  dam- 
ages suffered  by  him  on  account  of  the  loss 
of  the  child  which  was  killed,  under  the 


Louisiana  act  of  1884,  such  parent  must  be 
free  from  negligence  proximately  contribut- 
ing to  the  death.  Westerfield  v.  /.(t/j,  43 
La.  Ann.  63,  9  .SV;.  Re/'.  ^2. 

Where  a  child  is  so  young  as  to  be  non 
sui juris,  it  is  a  material  question  whether 
the  parent  was  negligent  or  not  in  commit- 
ting the  child  to  a  temporary  custodian,  and 
whether  such  custodian  was  of  proper  age 
and  (Jiscretion  to  suitably  care  for  it.  So 
//<•/</,  where  a  mother  sent  her  little  girl  five 
years  old  to  spend  an  afternoon  with  a 
woman  neighbor,  and  who  was  killed  by  a 
train  while  in  lier  charge.  Hooker  v. 
Chicago,  M.  <S-  .SV.  /'.  R.  Co.,  41  Am.  6-  Eng. 
yi'.  CVw.  498,  76  Wis.  542, 44  A'.  W.Rep.  1085. 

(2)  Illustrations. —  It  is  gross  negligence 
for  parents  living  near  a  railroad  to  leave 
children  too  young  for  discretion  at  their 
house  unattended  by  any  one  of  sufficient 
discretion,  and  without  any  precaution  to 
prevent  their  escape  fiom  the  house;  and 
if  a  child  so  left  gets  upon  the  track  and  is 
killed,  the  company  is  not  liable  to  the 
parents  unless  the  trainmen  could  have 
avoided  the  injury  by  the  use  of  reasonable 
care  after  discovering  the  child.  St.  Louis, 
I.  M.  &<•  .V.  R.  Co.  V.  Freeman,  4  Am.  6-» 
Eng.  R.  Cas.  608,  36  Ark.  41. 

Where  a  father  sues  for  the  death  of  his 
son,  7  years  old,  it  is  error  to  instruct  the 
jury  that  if  plaintiff  crossed  the  track  with 
his  son  on  the  leading  horse,  over  which 
plaintiff  had  no  control,  it  was  str(|ng  evi- 
dence of  negligence;  defendant  may  have 
a  new  trial,  although  the  assumed  facts  are 
in  dispute,  as  such  facts,  if  true,  show  neg- 
ligence on  plaintiff's  part  conclusively. 
J'ennsylvania  R.  Co.  v.  Hock,  6  Am.  &*  Eng. 
R.  Cas.  20,  93  Pa.  St.  427. 

In  an  action  for  damages  for  the  wrong- 
ful death  of  plaintiff's  child,  where  it  ap- 
pears that  the  child  met  its  death  at  the 
same  time  as  its  mother,  that  it  was  under 
the  latter's  control,  and  that  the  deaths 
were  caused  by  the  failure  of  the  mother  to 
exercise  ordinary  prudence,  there  can  be  no 
recovery.  Houston  v.  Vickshurg,  S.  &^  P. 
R.  Co..  34  Am.  &^  Eng.  R.  Cas.  76,  39  La. 
Ann.  796,  2  So.  Rep.  562. 

It  is  negligence  perse  for  a  mother  to 
permit  her  child  only  seven  years  old  to 
serve  conductors  and  drivers  of  streei-cars 
with  water  on  board  the  cars,  and  if  it  is 
killed  in  so  doing  she  cannot  recover.  Smith 
v.  Hestonville,  M.  &*  F.  Pass.  R.  Co.,  2  Am. 
&•  Eng.  R.  Cas.  1 2, 92  Pa.  St.  450,  37  Am.  Refi, 
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705.— DiSTiNGUlSHlNO  Smiths.  O'Connor, 
48  Pa.  St.  218. 

A  boy  nine  years  old  was  permitted  to 
ride,  for  his  own  amusement,  on  a  coal  and 
ice  wagon  of  a  third  party,  from  which  he 
was  thrown  down  and  killed  by  the  wheel 
of  the  wagon  dropping  from  a  plank  into  a 
chuck-hole  in  crossing  a  railroad  track. 
Held,  that  notwithstanding  the  negligence 
of  the  company  in  not  maintaining  the 
crossing  in  a  safe  condition,  the  father's 
negligence  in  permitting  the  boy  to  so  ride 
was  the  proximate  cause  of  the  death,  and 
there  could  be  no  recovery.  Lake  Erie  &' 
W.  R.  Co.  V.  Pike,  31  ///.  ////.  90. 

1:10.  FeriiiittiiiK:  I'liiWl  to  {fo  iiimt- 
tciidcd  iiiMUi  or  lU'Jir  tnu'k.*— If  a 
parent  permit  a  young  child  without  suffi- 
cient discretion  to  get  out  of  the  way  of  a 
running  train  to  go  alone  upon  a  railway 
track,  this  is  prima-Jacie  evidence  of  negli- 
gence, and  he  cannot  recover  against  the 
Cf)mpany  for  the  death  of  the  child  from 
the  running  of  the  train,  unless  the  train- 
men, after  discovering  the  child,  omitted  to 
use  reasonable  precaution  to  avoid  the  col- 
lision. St.  Louis,  I.  Af.  &•  S.  li.  Co.  v.  Free- 
vuin,  4  Am.  iS^  Eng.  R.  Cas.  608,  36  Ark.  41. 
Followed  in  Gaitherz^.  Kansas  City,  etc., 
R.  Co.,  27  Fed.  Rep.  544. 

It  is  negligence  in  a  parent  to  permit  a 
child  between  three  and  four  years  of  age 
to  be  upon  a  railroad  track  where  trains  are 
frequently  passing ;  and  if  the  child  be 
killed  by  a  train  of  cars  the  parent  cannot 
recover  damages  therefor,  unless  such  kill- 
ing be  done  purposely  or  wilfully.  Jeffer- 
sonville,  M.  &'  /.  R.  Co.  v.  Jhnuen,  49  Ind. 
154.— Adhered  to  in  Evansville  &  C.  R. 
Co.  V.  Wolf,  59  Ind.  89. 

Where  a  parent  suffered  a  child  two  years 
and  nine  months  old  to  wander  unattended 
eight  hundred  and  sevcnty-five.feet  from  its 
home,  near  a  railroad,  and  then  to  go  upon 
the  traclr.  and  it  was  injured  by  a  passing 
train  and  died  from  the  injury — held,  that 
there  was  such  contributory  negligence  that 
the  parent  could  not  recover  against  the 
company  for  the  death,  unless  the  injury 
was  wilfully  done.  Evansville  &•  C.  K.  Co. 
V.  Wolf,  59  Ind.  89. — Adhering  to  JefTer- 
sonville,  M.  &  I.  R.  Co.  v.  Bowen,  40  Ind. 
545,  49  Ind.  154. 

If  a  father  directs  or  permits  his  children, 

*  Negligence  of  parents  in  permitting  child 
on  street,  see  50  Am.  &  Eng.  R.  Cas.  473,  abstr. 


aged  eight  and  four,  to  walk  down  a  railroad 
track  and  to  cross  a  long  trestle,  knowing 
that  a  train  is  Awe  about  that  time,  and  the 
younger  child  is  run  over  by  the  train  and 
killed  while  on  the  trestle,  the  contril)Utory 
negligence  of  the  parent  will  bar  a  recovery 
by  him  for  any  mere  negligence  of  defend- 
ant's servants  in  charge  f>f  the  train.  Mo- 
bile &^  O.  R.  Co.  v.  ri'<i/lj',  (xj  Miss,  145,  13 
.V,;.  Rep.  825. 

If  under  such  circumstatices  recovery  is 
sought  notwithstanding  the  contributory 
negligence,  on  the  ground  that  the  engineer 
failed,  after  seeing  the  children  in  peril,  to 
make  reasonable  efforts  to  avert  injury,  it  is 
error  to  submit  in  the  instructions  the  (pies- 
tion  of  defendant's  negligence  in  not  being 
on  the  lookout  and  .sooner  discovering  the 
children.  J/oMe  &•  O.  R.  Co.  v.  ir,i/lv,  69 
Miss.  145,  13  .SV).  Rep.  825. 

Parents  who  suffer  their  children  of  ten- 
der years  to  wander  along  the  tracks  of 
a  railroad,  where  they  are  run  down  and 
killed  by  a  car,  are  guilty  of  such  contribu- 
tory negligence  as  will  prevent  a  recovery 
of  damages.  IVesterberg  v.  AVncun,  C.  &• 
A".  R.  Co.,  142  Pel.  S/.  471,  21  All.  Rep.  878. 
— Di.STlNGUlSHiNO  Hydraulic  Works  Co. 
V.  Orr,  83  Pa.  St.  332. 

liil.  When  i»<u*<>iit'N  iio{;li{r(Mi('o 
will  not  prevent  recovery.— (1)  I7en- 
erally. — Where  a  child  is  killed  through  the 
negligence  of  another,  his  administrator 
may  recover  for  the  wrong,  though  the  par- 
ents of  the  child  may  have  been  guilty  of 
negligence  contributing  to  the  injury;  and 
such  right  to  recover  is  not  affected  by  tiie 
consit'cr  *ion  that  the  negligent  parents  will 
inherit  his  estate,  though  their  negligence 
would  prevent  a  recovery  in  their  own 
right.  IVyviore  v.  Mahaska  County,  78  Lnva 
396.  6  L.  R.  A.  545,  43  N.  W.  Rep.  264. 

Where  a  child,  less  than  two  years  old, 
escapes  from  the  immediate  presence  of  its 
mother,  who  has  taken  all  reasonable  pre- 
cautions for  its  safety,  considering  her  cir- 
cumstances in  life,  and  goes  upon  the  street 
and  is  killed  by  a  passing  car,  contributory 
negligence  cannot  be  set  up  as  a  defense. 
Far r is  v.  Cass  Ave.  &^  F.  G.  R.  Co.,  80  Afo. 
325  ;  affirming  8  AIo.  App.  538. 

Where  an  action  for  an  injury  to  a  child 
by  a  street-car  is  tried  upon  the  theory  that 
the  child  is  non  sui juris,  an<l  the  jury  also, 
under  the  instruction  of  the  court,  finds 
that  the  child  was  not  guilty  of  contributory 
negligence,  the  negligence  by  its  parents  is 
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inefTcctual  to  defeat  a  recovery.  Ilucrzclur 
V.  Ctntral  C.  7\  A'.  Co.,  48  A'.  V.  S.  A'.  649, 
20  A',  r.  .V«//.  676. 

(3)  Jllustnitnms.—U  tlie  plaintifl,  the 
mother  of  the  child,  was  in  fault,  and  the 
ciiild,  whili;  vvronjifiiily  on  defendant's  track, 
was  killed  by  defendant's  engine  or  cars, 
but  defendant's  agonts  were  aware,  or  by 
the  use  of  ordinary  diligence  might  have 
been  aware,  of  the  fact  that  the  child  was  on 
the  track  in  time  to  avoid  injuring  him  by 
reasonable  diligence,  the  fadure  to  use  such 
diligence  alone  must  be  considered  the 
proximate  cause  of  the  injury.  Little  A'ocA- 
(Sm  /•■/.  .v.  A'.  Co.  V.  /Uirl-i-r,  33  .hk.  350. 

In  an  action  agiiiiist  a  horsi-iailroad  com- 
pany (or  a  personal  injury  caused  by  then- 
running  over  with  a  car  a  child  of  two  years 
of  age  in  a  public  street,  in  a  city,  in  wliich 
the  evidence  shows  that  the  child  was  pass- 
ing across  the  street  unattended,  it  is  sufTi- 
cient  ground  for  anew  trial,  after  a  verdict 
for  the  plaintilT,  if,  in  reply  to  a  request  by 
the  defendants  for  an  instruction  that  it  is 
negligence  to  permit  a  child  of  this  age  to 
go  on  a  public  street,  the  judge  instructs 
the  jury  that,  if  the  parents,  knowing  the 
position  of  the  child  and  its  danger,  had 
the  means  of  preventing  the  injury  and 
neglected  to  use  them,  and  permitted  the 
child  to  remain  in  danger,  the  plaintiff  can- 
not recover ;  and  that  the  mere  fact  that  a 
child  was  passing  across  the  street  unat- 
tended is  not  in  and  of  itself  necessarily 
such  evidence  of  fault  or  neglect  as  entitles 
the  defendants  to  a  verdict.  U'rig/it  v. 
Malcten  &•  M.  A'.  Co.,  4  A/hn  {Jf,rss.)  283. 

Where  a  child  three  years  old  is  sent 
across  a  track  with  another  child  nine  and 
a  half  years  old,  negligence  on  the  part  of 
the  child  would  not  of  itself  absolve  de- 
fendant company  from  liability,  unless  negli- 
gence on  the  part  of  the  guardian  or  cus- 
todian had  brought  about  the  situation,  or 
In  some  manner  contributed  to  the  injury. 
//i/v.  Forty-second  St.  <S-  G.  S.  F.  R.  Co., 
47  A'.   K.  317,  2  Am.  Ry.  Rep.  409. 

3.  As  Affecting  Recovery  for  Loss  of  Services. 

132.  Generally.  —  A  parent's  negli- 
gence which  contributes  to  an  injury  to  his 
child  is  a  bar  to  an  action  by  the  parent  for 
damages.  IVcstbrook  v.  Mobile  &*  O.  R.  Co. , 
39  Am.  &*  Eng.  R.  Cas.  374,  66  Miss.  560,  6 
So.  Rep.  321. 

If  a  parent  sues  for  the  loss  of  services  of 


a  child  by  reason  of  injuries  resi  ^rom 

the    defendant's    negligence,    ci  .itory 

negligence  on  the  paii  of  the  parent  is  a 
complete  defense;  but  it  is  othctwise  if  the 
child  sues  by  the  parent  or  any  other  next 
friend.  Moore  v.  .Metropolittxn  A'.  Co.,  2 
Mackey  {D,  C.)  43^  BiXttisliill  v.  Hunt' 
phreys,  28  Am.  &^  F.ng.  A'.  Cas.  597,  64 
,)//(■//.  494,  31  A'.  //'.  Rep.  .S(;4  —  OlSAl'l-Kov- 
lNC.  Mangam  7>.  Brooklyn  K.  Co.,  38  N.  Y. 
455;  Ihl  V.  Forty-second  St.  \-  G.  S.  F,  R. 
Co.,  47N.Y.  317;  Holly  7A  UostonCJas  Light 
Co.,  8  Gray  (Mass.)  123;  Wright  ?■.  Maiden 
&  M.  K.  Co.,  4  Allen  (Mass.)  283;  I'itis- 
burgh.  Ft.  W.  &  C.  K.  Co.  v.  Vining,  27 
Ind.  513;  Lafayette  &  I.  R.  Co.  t.  Huffman, 
38  Ind.  287  ;  Jeffersonvilie,  M.  &  I.  K.  Co. 
7'.  Howen,  40  Ind.  545;  lirown  v.  'ropeaii 
&  N.  A.  R.  Co.,  58  Me.  3S4;  F  -.  Chi- 

cago &  N.  \V.  R.  Co.,  38  Wis.  6  ledo, 

W.  &  W.  R.  Co.  V.  Grable,  88  4.1.  441; 
Singleton  v.  Eastern  Counties  R.  Co.,  7 
C.  H.  N.  S.  (97  E.  C.  L.)  287;  Waite  v. 
North  Eastern  R.  Co.,  El.  Bl.  &  El.  (96 
E.  C.  L.)  719,  728  ;  Kay  7/.  Pennsylvania  R. 
Co.,  6s  Pa.  St.  269;  North  Pa.  R.  Co.  7>. 
Mahoney,  57  Pa.  St.  187  ;  Philadelphia  &  R. 
R.  Co.  V.  Spearen,  47  Pa.  St.  300;  Daley  7/. 
Norwich  &  \V.  R.  Co.,  26 Conn.  598 ;  Boland 
7'.  Missouri  R.  Co.,  36  Mo.  490;  Government 
St.  R.  Co.  V.  Hanlon,  53  Ala.  70;  Keffe  7>. 
Milwaukee  &  St.  P.  R.  Co.,  21  Minn.  207; 
St.  Paul  V.  Kuby,  8  Minn.  154;  Cleveland, 
C,  C.  &  I.  R.  Co.  7'.  Manson,  30  Ohio  St. 
451 ;  Galveston,  H.  &  H.  R.  Co.  v.  Moore, 
59  Tex.  64;  Norfolk  &  P.  R.  Co.  v.  Ormsby, 
27  Gratt.  (Va.)  455.  Distincuishing  East 
Saginaw  City  R.  Co.  v.  Bohn,  27  Mich.  503. 
Quoting  Bellefontaine  &  I.  R.  Co.  v. 
Snyder,  18  Ohio  St.  408. 

In  an  action  by  the  father  for  his  own 
benefit,  the  contributory  negligence  of  the 
father  himself  is  a  complete  defense,  with- 
out regard  to  the  age  or  capacity  of  the 
child;  but  if  the  injury  was  caused  by  the 
wanton,  reckless,  or  intentional  negligence 
of  the  defendant's  employes  after  the  peril 
of  the  child  was  or  ought  to  have  been  dis- 
covered, the  contributory  negligence  of 
neither  father  nor  child  is  available  as  a  de- 
fense. Pratt  C.  &>  L  Co.  v.  Brawley,  83 
Ala.  371,  3  Am.  St.  Rep.  751,  3  So.  Rep.  555. 

Where  a  child  of  tender  years  is  injured 
by  the  negligence  of  another,  the  negligence 
of  his  parents,  or  others  standing  in  loco 
parentis,  cannot  be  imputed  to  the  child  so 
as  to  support  the  defense  of  contributory 
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negligence  to  his  suit  for  damages.  t)ut 
where  the  action  is  brought  by  the  parent, 
or  for  the  parent's  own  benefi*.,  the  contrib- 
utory negligence  of  such  parent  may  be 
shown  in  bar  of  the  action.  Chicago  City 
K,  Co.  V.  Wilcox,  50  Am.  &•  Kiif^.  A'.  C(U. 
464,  1 38  ///.  370.  37  ;V.  A'  AV/.  899 ;  ajfirm- 
*»K  33  III'  •''/A  451'-- Ri  :ViKWiN<;  VVaite  v. 
North  Eastern  R.  Co.,  El.  HI.  cS:  El.  (96  E. 
C.  L.)  719:  Robinson  v.  Cone,  23  Vt,  313; 
Oavin  v,  Chicago,  97  III.  TiO;  Ohio  «&  M.  R. 
Co,  V.  Strattf)n,  78  III.  88  ;  Harlfii-ld  v.  Koper. 
21  Wend.  (N.  Y.)  615.— Di.STiN(;uisiii;i)  in 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Plaskett,  47 
Kan.  112 

\\V\.  PaircntN  ii(>f(liK<'iic»  iiiiist  l>u 
tlio  proxiniato  cause.*— The  ci  trib- 
utory  negligence  of  a  parent  in  allowing  his 
infant  child  to  go  upon  the  track,  to  bar  his 
recovery  against  the  company  for  loss  of 
services  caused  by  the  injury  to  such  child, 
must  be  proximate  and  not  remote?.  South 
\^  N,  Ala.  R.  Co.  v.  J>ouovtin,  36  Am.  ij^ 
Eiijr.  R.  Cus.  151,  84  Ala.  141,  4  .S'l'.  AV/. 
142.— Following  Meeks  v.  Southern  I'ac. 
R.  Co.,  52  Cal.  602,  20  Am.  Ry.   Rep.  115. 

1il4.  Piireiit'H  iioKli^fciico  which 
will  bar  recovery.— If  a  father  permits 
a  child  of  tender  years  to  run  at  large,  with- 
out a  protector,  in  a  city  traversed  con- 
stantly by  cars  and  other  vehicles,  he  is 
guilty  of  negligence,  and  cannot  recover  for 
loss  of  services,  if  the  child  be  injured  by  a 
passing  street-car.  Glassey  v.  Hcstonvillc, 
M.  &>  F.  Pass,  a:  Co.,  57  Pa.  St.  172. 

Allowing  a  child  under  five  years  of  age 
to  be  upon  a  track,  unattended,  where  cars 
are  passing  hourly,  and  where  its  presence 
may  be  undiscovered  by  the  person  in  con- 
trol of  trains,  is  such  negligence  in  the 
parent  as  will  defeat  a  recovery  by  the 
parent  unless  such  injury  be  wilful.  Jffftr- 
sonville,  M.  &*  I.  R.  Co.  v.  Boiuen,  40  Itul. 
545.— Adherkd  to  in  Evansville  &  C.  R. 
Co.  V.  Wolf,  59  Ind.  89.  Disapproved  in 
Battishill  7/.  Humphreys,  28  Am.  &  Eng.  R. 
Cas.  597,  64  Mich.  494. 

The  father  of  an  infant  two  years  old, 
injured  by  a  train,  cannot  recover  of  the 
company  for  loss  of  services  and  expenses 
incurred  by  reason  of  the  injury,  if  the  neg- 
ligence of  the  parents  contributed  thereto, 
unless,  notwithstanding  such  negligence, 
the  injury  might  have  been  avoided  by  the 
exercise  of  proper  care  by  the  company's 


*  See  also  ante,  1 1 7> 
2  D.  R.  D.— 51. 


cmplo\  es.  AtbiTtson  v,  Keokuk  &*  D,  M,  R. 
Co.,  4.S  Iowa  392. 

i:i5.  rareiit'M  iiCKliKcnee  which 
wiii  ii»t  Imr  recovery.— A  child  two 
years  old  escaped  from  its  lumie  and  went 
on  a  railroad  trai  k  and  was  injured  before 
its  absence  was  discovered.  There  was  lU) 
evidence  that  it  was  in  the  habil  of  running 
out  or  that  it  had  ever  done  so  bed  ire.  The 
father  was  engaged  in  his  business  at  the 
time  away  from  home,  and  the  mother  had 
charge  of  her  household  tluties  and  another 
infant  only  a  month  old.  HtUl,  that  the 
father  could  not  be  charged  with  contrib- 
utory negligence.  Frick  v.  St,  Louis,  A'.  C, 
(r'  N.  R.  Co,,  10  Am.  (S-  Fnjr.  R.  Cas.  776, 
75  A/o.  542. 

4.  Contributory  Nei(ligence  of  Persons  in 
Loco  Parentis,  Custodians,  etc. 

mo.  NeKll|jfciico  harrliijf  recovery. 

— In  an  action  by  a  parent  for  his  own  bene- 
fit for  loss  of  services  occasioned  on  account 
of  the  injury  sustained  by  his  child,  the 
contributory  negligence  of  a  person  to 
whom  the  parent  has  intru.sted  the  custody 
of  the  child  will  bar  the  parent's  recovery, 
if  such  negligence  proximately  contributed 
to  the  injury.  Lake  Erie  &*  If.  R.  Co.  v. 
Pike,  31  ///.  App.cp. 

Where  a  child,  too  young  to  take  full  care 
of  itself,  is  cxpcjsed  to  danger  through  the 
neglect  of  its  parents  or  proper  custodians, 
and  is  injured  by  the  negligence  of  defend- 
ants, the  law  imputes  the  neglect  of  adult 
guardians  to  the  child  ;  and  the  defendants 
may  avail  themselves  of  the  guardians'  neg- 
ligence, as  a  defense  to  an  action  for  dam- 
ages, in  the  same  manner  as  the  contrib- 
utory negligence  of  an  adult  plaintiff  may 
be  shown  to  defeat  his  action  for  a  similar 
injury.  Pittsburgh,  Ft.  W.  6-  C,  R.  Co.  v. 
Vining,  27  Ind.  513.— Quoting  Holly  %•. 
Boston  Gas  Light  Co.,  8  Gray  (Mass.)  123.— 
DiSAPPRovF.D  IN  Battishill  v.  Humphreys. 
28  Am.  &  Eng.  R.  Cas.  597,  64  Mich.  494: 
Bellefontaine  &  I.  R.  Co.  v.  Snyder,  18  Ohio 
St.  399. 

An  adult,  having  the  care  of  a  girl  eight 
years  old,  left  a  horse-car  with  her  and  went 
immediately  upon  an  adjacent  horse-car 
track,  without  having  hold  of  the  child  and 
without  giving  attention  to  possible  danger, 
except  in  one  direction.  The  child  was  run 
over  by  a  car  coming  from  the  other  direc- 
tion. Held,  that  the  guardian  was  charge- 
able with  contributory  negligence.    Reedy, 
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Minneapolis  St.  R.  Co.,  34  Minn.  557,  27  N. 
W.  Rep.  77. 

Where  an  infant  child,  intrusted  to  the 
care  and  custody  of  another  by  the  father, 
is  injured  through  the  negligence  of  a  rail- 
road company,  the  custodian  of  the  child 
also  being  guilty  of  negligence  contributing 
to  the  result,  although  the  infant  may  main- 
tain an  action  for  such  injury,  the  father 
cannot,  the  negligence  of  his  agent,  the 
custodian  of  the  child,  being  in  law  the  neg- 
ligence of  the  father.  Bcllefontaitie  R.  Co. 
V.  Snyder,  24  Ohio  St.  670. 

137.  Negligence  not  barring  re- 
covery.— ( I )  Iowa — Mississippi — New  Jer- 
sey.— Where  the  parents  of  a  child  of  tender 
years  are  unable  to  give  it  their  personal 
care  and  attention,  and  intrust  it  to  the  care 
of  a  suitable  person,  the  negligence  of  such 
person  cannot  be  imputed  to  the  parents, 
and  will  not  defeat  a  recovery,  if  the  child 
be  negligently  killed  by  a  railroad  company. 
Walters  v.  Chicago,  R.  I.  &<•  P.  R.  Co.,  41 
Iowa  71. 

Where  a  girl  aged  fourteen,  in  attempting 
to  reach  the  station  by  going  over  a  cross- 
ing, being  under  the  charge  of  an  older  per- 
son, was  injured  by  a  train  which  backed 
upon  her  as  she  was  attempting  to  pass  in 
front  of  an  engine  on  another  track,  the 
negligence  of  the  older  person  could  not 
properly  be  imputed  to  the  child,  since  she 
had  arrived  at  years  of  sufficient  discretion 
to  exercise  care  for  herself.  Louisville,  N, 
O.  &*  T.  R.  Co.  V.  Hirsch,  56  Am.  &'  Eng. 
R.  Cas.  291,  69  Miss.  126,  13  So.  Rep.  244. 

Where  two  girls,  aged  seven  and  fourteen, 
attended  by  an  adult,  went  upon  a  track 
and  were  injured  by  a  moving  train — in  a 
suit  by  the  parent  to  recover  for  the  injury, 
an  instruction  for  defendant  that  contribu- 
tory negligence  of  the  attendant  should  be 
imputed  to  the  children  was  properly  re- 
fused. Whatever  might  be  true  as  to  the 
younger,  the  act  of  the  older  child  cannot 
be  considered  without  reference  to  the  ca- 
pacity and  discretion  which,  at  her  age,  she 
was  presumed  to  possess.  Louisville,  N.  O. 
&-  T.  R.  Co.  v.  Hirsch,  56  Am.  &*  Eng.  R. 
Cas.  291,  69  Miss.  126,  13  So.  Rep.  244. 

An  infant  of  tender  years  is  not  to  be 
charged  with  the  negligence  of  the  person 
having  it  in  charge.  IVe^uma,/  v.  Phillips- 
bu*-g  H.  C.  R.  Co.,  43  Am.  (5-»  Eiig.  R.  Cas. 
305,  52  N.  J.  L.  446,  19  All.  Rep.  1 102. 

(2)  New  York— Pennsylvania  —  Texas. — 
Plaintiff,  a  child  between  five  and  six  years 


old,  attempted  to  cross  a  street  on  which 
was  a  railroad  track,  with  a  woman,  but  the 
child's  foot  slipped  on  the  rail  and  caught 
in  a  hole,  and  it  was  injured  by  an  approach- 
ing car  before  it  could  be  extricated.  They 
saw  the  car  coming  at  a  rapid  rate,  but  it 
appeared  that  there  would  have  been  time 
to  cross  in  safety  had  the  child  not  caught 
its  foot.  Held,  not  sufficient  to  show  con- 
tributory negligence.  Aaron  v.  Second  Ave. 
R.  Co.,  2  Daly  \n.  Y.)  127. 

The  negligence  of  a  person  having  a  child 
in  charge,  but  without  authority  of  its  par- 
ents, is  not  a  defense  to  an  action  by  the 
child.  Contributory  negligence  cannot  be 
attributed  to  a  child  of  tender  years.  Ma- 
honey  v.  Railroad  Co.,  6  Phila.  {Pa.)  242. 

There  was  evidence  that  the  elder  child 
put  the  plaintiff  off.  Held,  that  her  negli- 
gence was  not  to  be  imputed  to  plaintiff, 
the  other  being  a  companion  and  plaintiff 
not  in  her  charge.  Pittsburg,  A.&'M.  Pass. 
R.  Co.  V.  Caldwell,  74  Pa.  St.  421,  6  Am.  Ry. 
Rep.  100.— Applied  in  Buck  v.  People's 
St.  R.,  E.  L.  &  P.  Co.,  46  Mo.  App.  555. 

A  child  of  tender  yeais,  for  the  purpose 
of  protection,  was  taken  into  the  arms  of  a 
person  to  whose  care  she  had  not  been  in- 
trusted, and  by  the  negligence  of  such  per- 
son was  injured  by  the  engine.  Held,  that 
such  negligence  was  not  contributory  negli- 
gence so  as  to  discharge  the  company,  their 
servants  having  also  been  negligent.  North 
Pa.  R.  Co.  V.  Mahoney,  57  Pa.  St.  187.— Dis- 
approved IN  Battishill  v.  Humphreys,  28 
Am.  &  Eng.  R.  Cas.  597,  64  Mich.  494. 
Quoted  in  Bellefontaine  &  I.  R.  Co.  v. 
Snyder,  18  Ohio  St.  399. 

The  duly  to  do  no  act  which  will  inflict 
injury  on  a  child  rests  upon  all  persons  and 
corporations  as  well  as  upon  the  parent,  and 
the  fact  that  the  negligence  of  some  third 
person  contributed  to  an  injurji  wrought  on 
the  child  can  afford  no  excuse  (or  the 
wrong-doer.  Galveston,  H.  &'  H.  R.  Co.  v. 
Moore,  59  Tex.  64. 

138.  Negligence  of  grandparent.— 
Where  a  father  leaves  his  infant  child  in  the 
care  of  its  grandmother,  the  negligence  of 
the  latter,  in  allowing  it  to  go  upon  the  rail- 
road track,  will  defeat  a  recovery  in  an 
action  by  the  father  for  injuries  to  the  child. 
J'ratt  C.  &^ /.  Co.  v.  /iran'ley,  83  Ala.  371, 
3  Am.  St.  Rep.  751,  3  Si).  Rep.  555. 

A  child  in  the  charge  of  his  grandmother, 
injured  while  crossing  a  railway  track,  is  so 
identified  with  his  grandmother  that  if  her 
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negligence  was  the  cause  of  the  accident 
an  action  in  his  name  cannot  be  maintained 
against  the  company.  IVaite  v.  North 
Eastern  R.  Co.,  sjur.  N.  S.  936.  28  L.  J.  Q. 
B.  258,  T  W.  /?.  311 ;  affirming  El.  Bl.  Sf 
El.  719.  4/wr.  N.  S.  1300,  27  L.J.  Q.  B.417. 

139.  Negligence  of  older  brother 
or  sister.* — The  plaintiff,  about  two  years 
of  age,  being  under  the  care  of  her  adult 
sister,  wandered  onto  the  track  of  the  horse 
railroad  and  was  there  run  over  by  the  care- 
lessness of  the  driver  of  the  car.  Held,  that 
plaintiff's  rigiit  of  action  was  not  lost  even 
if  the  sister's  carelessness  of  supervision,  in 
part,  was  cause  of  her  injury.  Newman  v. 
Phillipsburg  H.  C.  R.  Co.,  43  Am.  <S-  Eng.  R. 
Cas.  305.  52  N.  J.  L.  446,  19  Atl.  Rep.   1 102. 

Where  a  child  five  years  old  is  injured 
by  playing  on  a  turntable  while  in  charge 
of  a  sister  fourteen  years  old,  tlltbugh  her 
negligence  and  other  children's,  the  negli- 
gence of  the  sister  cannot  be  imputed  to 
the  child.  Gulf,  C.  &*  S.  F.  R.  Co.  v.  Mc- 
Whirter,  77  Tex.  356,  14  S.  W.  Rep.  26, 

140.  Negligence  of  uncle. — Where  a 
mother  leaves  her  child,  only  two  years  old, 
in  the  care  of  a  third  person,  there  can  be 
no  recovery  by  the  next  of  kin  if  the  child  is 
negligently  killed  through  the  failure  of  such 
person  to  exercise  reasonable  care  for  the 
child's  safety.  Chicago  &*  N.  W.  R.  Co.  v. 
Schumilowsky,  8  ///.  App.  613.— Quoting 
Toledo,  W.  &  W.  R.  Co.  v.  Grable,  88  111, 
442;  Toledo,  W.  &  W.  R.  Co.  v.  Miller,  76 
III.  278. 

5.  Parent's  Negligence  is  a  Question  for  the 
Jury. 

141.  Generally.— (i)  Statement  of  the 
rule. — The  contributory  negligence  of  the 
mother  of  a  sixteen-months-old  child,  in- 
jured in  a  street  by  a  passing  car,  is  a  ques- 
tion of  fact  for  the  jury.  Fissclmaycr  v. 
Third  Ave.  R.  Co.,  2  A^.  Y.  S.  R.  7S- 

The  following  questions  are  properly  for 
the  determination  of  the  jury : 

The  question  of  contributory  negligence 
on  the  part  of  the  parent,  and  of  those  in 
charge  of  the  child.  Rajnowski  v.  Detroit, 
B.  C.  <S-  A.  R.  Co.,  74  Mich.  20,  41  A'.  IV. 
Rep.  847. 

Whether  a  father  in  a  particular  case  did 
in  fact  all  that  a  reasonably  careful  and 
prudent  man  ought  to  have  done,  under  the 

*  Chik'ren  left  in  charge  of  other  children, 
see  note,  ly  Am.  &  Eng.  R.  Cas.  123. 


circumstances,  to  protect  his  infant  child 
from  danger.  Weil  v.  Dry  Dock,  E.  B.  &* 
B.  R.  Co.,  119  A^.  Y.  147,  23  A^.  E.  Rep.  487, 
28  A'^,  Y.  S.  R.  944;  reversing  25  /.  <^  S. 
1 88,  25  a:  Y.  S.  R.  698,  5"  N.  Y.  Supp. 
833.— Following  Birkeit  v.  Knickerbocker 
Ice  Co.,  no  N.  Y.  506;  Kunz  v.  Troy,  104 
N.  Y.  344 ;  Stackus  v.  New  York  C.  &  H. 
R.  R.  Co.,  79  N.  Y.  464.  -  Reviewed 
IN  Barry  z/.  Second  Ave.  R.  Co.,  16  N.  Y. 
Supp.  518;  Elze  V.  Baumann,2i  N.  Y.  Supp. 
782. 

Where  an  infant  sues  for  personal  in- 
juries, the  question  of  its  parents'  contribu- 
tory negligence,  unless  it  appears  beyond 
rational  controversy.  Barry  v.  Second  Ave. 
R.  Co.,  41  A^.  Y.  S.  R.  342,  16  A^.  Y.  Supp. 
518;  affirmed  in  136  A'^.  Y.  669,  mem.,  33  A'. 
E.  Rep.  336,  so  A^.  Y.  S.  R.  929. 

When  there  is  not  an  entire  abnegation 
of  the  duty  which  rests  upon  the  parents, 
the  question  of  their  contributory  negli- 
gence. Houston  City  St.  R.  Co.  ^.  Dillon,  3 
Tex.  Civ.  App.  303,  22  S.  W.  Rep.  1066. 

The  question  of  negligence  on  the  part  of 
an  attendant  of  a  child  six  years  old,  in 
allowing  it  to  run  in  advance  when  the  street 
was  reasonably  clear  of  vehicles  and  other 
causes  of  danger.  Jetter  v.  New  York&*H, 
R.  Co.,  2  Abb.  App.  Dec.  458,  2  Keyes  154. 

(2)  Illustrations. — Where  a  child  five 
years  old,  in  charge  of  a  brother  nine  years 
old,  is  killed  while  crossing  a  railroad  track, 
the  question  of  whether  the  parents  are 
guilty  of  imputative  negligence  is  one  of  fact 
for  the  jury.  O'Connor  v.  Boston  (S>»  L.  R. 
Co.,  15  Am.  &^  Eng.  R.  Cas.  362,  135  Mass. 
352.— Followed  in  McGeary?'.  Eastern  R. 
Co.,  15  Am.  &  Eng.  R.  Cas.  407,  135  Mass. 

363- 
A  father's  consent  for  the  son  to  ride  on 

defendant's  car  is  not  such  contributory 
negligence  as  to  take  the  case  from  the  jury, 
as  such  consent  is  not  the  direct  and  pro.vi- 
mate  cause  of  the  injury.  Buck  v.  People's 
St.  R.,  E.  L.  &0  P.  Co.,  46  Afo.  App.  555. 

It  cannot  be  said,  as  a  matter  of  law,  that 
permitting  a  child  four  years  old  to  go  upon 
a  street  in  which  there  is  a  horse  railway,  in 
company  with  a  child  eleven  years  old,  is 
negligence  in  the  parents,  or  that  the  elder 
child  had  not  sufficient  intelligence  to  be 
intrusted  with  the  rare  of  the  younger. 
Collins  v.  South  Boston  R.  Co.,  26  Am.  Sr* 
Eng.  R.  Cas.  371,  142  Mass.  2101,7  N.  E. 
Rep.  85i>. 

The  contributory  negligence  of  the  parent. 
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brother,  or  sister  was  properly  a  question  of 
fact  for  the  jury  in  the  following  cases  : 

Where  a  boy  six  years  old  was  allowed  to 
go  to  a  circus  near  a  railroad  track  wiiii  his 
sister,  eleven  years  old,  and  the  sister  leav- 
ing him  on  the  circus  ground,  he  went  to  a 
turntable  near  by  and  was  killed ;  it  being 
shown  that  neither  the  sister  nor  the  child's 
parent  knew  that  there  was  a  turntable 
near.  Nagel  v.  Missouri  Pac.  R.  Co.,  lo 
Am.  &^  Eng.  R.  Cas.  702,  75  Mo.  653,  42  Am. 
Rep.  418. 

Where  it  appeared  that  the  parents  of  the 
child  were  poor  and  dependent  on  their 
labor ;  that  the  father  was  sick  in  a  hos- 
pital from  which  the  child  and  his  mother 
had  just  returned ;  that  the  house  was 
twenty-five  feet  from  the  street,  with  an  alley 
leading  to  the  street ;  that  the  child  was 
seated  on  the  door-step  eating  food  which 
the  mother  had  provided  for  him  ;  that  she 
went  into  the  house  to  get  him  something 
more  to  eat  and  returned  in  a  few  minutes 
and  found  the  child  had  gone,  whereupon 
she  started  to  hunt  him  and  met  persons 
carrying  him  home,  already  injured.  Rosen- 
kranz  v.  Lindell  R.  Co.,  108  Mo.  9,  18  5.  IV. 
Rep.  890. 

Where  a  mothrr  sent  her  child,  three 
years  old,  with  another  child,  nine  and  a 
half  years  old,  on  an  errand  which  would 
require  them  to  cross  a  railway  track,  and 
in  doing  so  the  younger  one  was  killed. 
/Alv.  Forty-second  St.  &*  G.S.  F.  R.  Co.,  ^7 
N.  V.  317,  2  Am.  Ry.  Rep.  409.— Follow- 
ing Mangam  v,  Brooklyn  R.  Co.,  38  N.  Y. 
455 ;  Drew  v.  Sixth  Ave.  R.  Co.,  26  N.  Y. 
49. — Disapproved  in  Battishill  v.  Hum- 
phreys, 28  Am.  &  Eng.  R.  Cas.  597,  64 
Mich.  494.  Reviewed  in  Nagel  v.  Mis- 
souri Pac.  R.  Co.,  10  Am.  &  Eng.  R.  Cas. 
702,  75  Mo.  653,  42  Am.  Rep.  418. 

Where  a  boy  twelve  years  old  was  travel- 
ing with  his  mother,  and  not  being  able  to 
get  a  seat  in  the  car  with  her,  by  her  per- 
mission he  went  to  another  car  and  rode  to 
the  next  station,  and  was  injured  in  return- 
ing to  his  mother.  Downs  v.  New  York  C. 
R.  Co.,  47  N.  V.  83.  I  Am.  Ry.  Rep.  542. 

Whether  a  father  is  negligent  in  allow- 
ing two  boys,  one  between  eleven  and 
twelve  years  old  and  the  other  two  years 
younger,  to  drive  a  loaded  wagon  and  team 
along  a  country  road  at  night.  Parish  v. 
Eden,  62  Wis.  272,  22  N.  IV.  Rep.  399. 

Where  the  evidence  showed,  among  other 
things,  that  plaintiff's  intestate,  a  boy  six- 


teen months  old,  whose  parents  were  poor, 
had  been  left  in  charge  of  his  brother,  seven 
years  old,  while  his  mother  went  across  the 
railroad  track  to  milk  her  cow  in  a  pasture ; 
that  a  few  minutes  later  the  child  was  killed 
by  a  passing  train  upon  the  track,  immedi- 
ately opposite  a  hole  in  the  fence  through 
which  the  mother  had  gone ;  and  tiiat  the 
mother  knew  that  once,  a  few  weeks  before, 
the  child  had  followed  her  upon  the  track 
through  sucli  hole  in  the  fence.  Hoppe  v. 
Chicago.  M.  &•  St.  P.  R.  Co.,  19  Am.  &^ 
Eng.  R.  Cas.  74,  61  Wis.  357,  zi  N.W.  Rep. 
227. — Applied  in  Parish  v.  Eden,  62  Wis. 
272. 

143.  Cliildreu  unattended,  gener- 
ally.— A  boy  eight  years  old  was  sent  to 
school  in  a  large  city  unattended,  and  rode 
part  of  the  way  on  a  street-car.  In  attempt- 
ing to  get  on  he  fell  and  was  injured.  Held, 
that  whether  it  was  negligence  on  the  part 
of  his  parent  to  send  a  boy  of  that  age  un- 
attended was  for  the  jury.  Drew  v.  Sixth 
Ave.  R.  Co.,  26  N.  Y.  49.— Followed  in 
Ihl  V.  Forty-second  St.  &  G.  S.  F.  R.Co.,47 
N.  Y.  317.  Reviewed  in  Mowrey  v.  Cen- 
tral City  R.  Co.,  66  Barb.  (N.  Y.)  43. 

143.  Children  unattended  in 
streets  and  highways. — Whether  the 
parents  of  a  child  eleven  years  old  are  neg- 
ligent in  permitting  it  to  go  on  a  street 
alone  in  the  vicinity  of  a  railroad  track  is  a 
question  for  the  jury,  to  be  determined 
from  the  child's  age,  intelligence,  and  physi- 
cal development.  Schierhold  v.  North  Beach 
&*  M.  R.  Co.,  40  Cal.  447. 

If  such  a  child  has  the  necessary  discre- 
tion and  physical  ability  to  be  allowed  to  be 
in  the  streets  at  all,  unattended,  the  purpose 
for  which  he  went  there  is  entirely  immate- 
rial. Schierhold  v.  North  Beach  6"  M.  R. 
Co.,  40  Cal.  447. 

A  boy  ten  years  old  was  permitted  by  his 
parents  to  go  with  another  boy  on  the  street 
aL  night,  and  he  was  injured  while  attempt- 
ing vo  steal  a  ride  on  a  street-car.  In  an 
action  against  the  company  it  was  con- 
tended that  the  parents  of  the  boy  were 
guilty  of  negligence  in  permitting  him  to  be 
abroad  at  that  time.  Held,  that  the  ques- 
tion depended  upgn  whether  he  was  a  boy 
of  sufficient  capacity  to  take  care  of  him- 
self, which  presented  a  question  for  the 
jury.  Lovett  v.  Salem  &■*  S.  D.  R.  Co.,  9 
Allen  (Mass.)  557. 

A  child  eigiiteen  months  old  went  from 
its  home,  which  stood  near  a  railroad  track 
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on  uninclosed  grounds,  to  the  track  and  was 
injured.  It  appeared  that  the  mother  placed 
the  child  in  a  chair  with  something  to  eat, 
but  left  a  door  open  facing  toward  the 
track.  She  turned  her  back  while  engaged 
in  some  work,  and  in  about  two  minutes 
heard  the  child  and  saw  it  by  the  track. 
Held,  that  it  was  a  question  for  the  jury 
whether  the  mother  exercised  due  care. 
McGeary  v.  Eastern  R.  Co.,  15  Am.  &■*  Eng. 
R.  Cas.  407,  135  Mass.  363.^Following 
Gibbons  v.  Williams,  135  Mass.  333 ;  O'Con- 
nor V,  Boston  &    L.   R.   Co.,   135    Mass. 

352- 

Where  there  was  evidence  that  the  boy's 
mother,  the  plaintiff  in  this  case,  had  taken 
the  boy  out  of  school  because  of  a  defect  in 
his  speech,  it  was  a  question  for  the  jury  to 
determine  whether  the  plaintiff,  who  was 
suing  in  her  own  right  for  his  death,  was 
negligent  in  trusting  the  child  alone  and  un- 
attended upon  a  principal  street  of  the  city, 
where  she  knew  that  the  cars  were  running 
at  all  times  of  the  day,  and  that  the  streets 
were  usually  crowded.  Lynch  v.  Metropoli- 
tan St.  R.  Co.,  56  Am.  (S-  Eng.  R.  Cas.  571, 
1 1 2  Afo.  420,  20  S.  W.  Rep.  642, 

It  is  not  negligence,  as  matter  of  law,  for 
the  mother  of  a  child  five  years  old  to  permit 
her  to  be  in  the  street,  but  it  is  a  question 
of  fact  for  the  jury.  Huerzeler  v.  Central 
C.  T.  R.  Co.,  139  N.  Y.  490,  54  N.  V.  S.  R. 
S36 ;  affirming  48  N.  V.  S.  R.  649,  i  Misc. 
136,  20  JV.  V.  Supp.  676. — Following  Mc- 
Garry  v,  Loomis,  63  N.  Y.  104;  Kunz  v. 
Troy,  104  N.  Y.  344,  5  N.  Y.  S.  R.  642  ;  Bir- 
kett  V.  Knickerbocker  Ice  Co.,  no  N.  Y. 
504,  18  N.  Y.  S.  R.  130. 

It  is  not  negligence,  as  matter  of  law,  for 
the  parents  of  a  bright  child  four  and  a  half 
years  old,  living  in  a  crowded  locality  in  a 
city,  with  no  other  place  for  amusement,  to 
permit  the  child,  with  proper  instructions 
and  directions  against  going  into  the  street, 
to  play  upon  the  sidewalk  without  an  at- 
tendant. As  to  whether  it  was  negligence 
under  the  particular  circumstances  is  a  ques- 
tion of  fact  for  the  jury.  Birkett  v.  Knick- 
erbocker Ice  Co.,  wo  N  Y.  504.  18  N.  E. 
Rep.  108,  18  N.  Y.  S.  R.  130;  affirming  41 
Hun  404,  10  Civ.  Pro.  52,  3  N.  Y.  S.  R.  133. 
— Followed  in  Weil  v.  Dry  Dock,  E.  B.  & 
B.  R.  Co.,  119  N.  Y.  147,  23  N.  E.  Rep.  487, 
28  N.  Y.  S.  R.  944. — And  see  also  Cosgrove 
V.  Ogden,  49  A^.  K  255. 

144.  Children  escaping  from  con- 


trol of  custodian.*— Where  a  child  be- 
tween foar  and  five  years  old  was  left  in  the 
care  of  a  boy  thirteen  years  old,  escaped 
from  him,  went  upon  the  track  of  a  street 
railway,  and  was  run  over  and  killed  by  a 
passing  car,  the  question  of  the  negligence 
of  the  boy  in  charge  was  properly  submitted 
to  the  jury.  Dahl  v.  Milwaukee  City  R.  Co., 
65  Wis.  371,  27  N.   W.  R-:p.  185. 

The  paretU's  contributory  negligence  in 
failing  to  keep  the  child  away  from  the 
track  was  held  to  be  a  question,  not  of  law, 
but  of  fact,  in  the  following  cases  : 

Where  a  child  two  years  old  strayed  away 
from  his  home,  without  the  knowledge  or 
consent  of  his  parents,  and  went  upon  a 
track,  which  was  about  100  feet  from  his 
home,  and  within  three  minutes  after  leav- 
ing his  home  was  injured  by  a  car,  belonging 
to  tiic  company,  running  over  him.  Smith 
V.  Atchison,  T.  Sf  S.  F.  R.  Co.,  4  Am.  &* 
Eng.  R.  Cas.  554,  25  Kan.  738. 

Where  it  was  shown  that  a  child  two 
years  of  age,  without  the  knowledge  ef  its 
parents,  escaped  from  home  and  strayed 
upon  a  track,  where  it  was  injured,  it  not 
appearing  how  it  got  upon  the  track,  or 
that  it  was  ever  known  to  have  been  there 
before,  or  that  its  absence  had  been  dis- 
covered when  the  accident  occurred ;  that 
its  father  at  the  time  was  at  his  shop  in  an- 
other part  of  the  city,  and  that  its  mother, 
besides  the  care  of  her  household  duties,  in 
which  she  had  no  help,  had  charge  of  an 
infant  about  one  month  old.  Prick  v.  St. 
Louis,  K.  C.  &*  N.  R.  Co.,  10  Am.  &-  Eng. 
R.  Cas.  776,  75  Mo.  542.— Applied  in  Buck 
V.  Peoples  St.  R.,  E.  L.  &  P.  Co.,  46  Mo. 
App.  555.  Distinguished  in  Yarnall  v. 
St.  Louis.  K.  C.  &  N.  R.  Co.,  10  Am.  & 
Eng.  R.  Cas.  726,  75  Mo.  575.  Followed 
in  Farris  v.  Cass  Ave.  &  F.  G.  R.  Co.,  80 
Mo.  325  ;  Werner  v.  Citizens'  R.  Co.,  81  Mo. 
368. 

Where  it  appears  that  the  child  was  left, 
in  an  inclosed  yard,  in  charge  of  a  sister 
twenty  years  old  and  escaped  to  the  street, 
without  being  in  the  habit  of  doing  so, 
while  the  sister  stepped  in  the  house  a 
moment  on  business.  Fisselmayer  v.  Third 
Ave.  R.  Co.,  2  A^.  Y.  S.  R.  75.— Reviewing 
Prendegast  v.  New  York  C.  A-H.  R.  R.  Co., 
58  N.  Y.  652. 

*  Child  escaping  from  control  of  parent,  see 
notes,  19  Am.  &  Eng.  R.  Cas.  82,  334. 
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Where  a  child  escaped  into  the  street 
through  an  open  window  coming  to  within 
four  feet  of  the  floor,  this  being  his  only 
means  of  egress,  the  doors  being  locked. 
Mangam  v.  Brooklyn  R.  Co.,  38  A^.  Y.  455  ; 
affirming 2!^  Barb.  230. — Applied  in  Fallon 
V.  Central  Park,  N.  &  E.  R.  R.  Co.,  64  N. 
Y.  13.  Disapproved  in  Battishill  v.  Hum- 
phreys, 28  Am.  &  Eng.  R.  Cas.  597,  64  Mich. 
494.  Followed  in  Ihl  v.  Forty-second  St. 
&  G.  S.  F.  R.  Co.,  47  N.  Y.  317.  Quoted  in 
Pendril  v.  Second  Ave.  R.  Co.,  43  How.  Pr. 
(N.  Y.)  399,  2  J.  &  S.  481 ;  Johnson  v.  Chi- 
cago &  N.  W.  R.  Co.,  I  Am.  &  Eng.  R.  Cas. 
155,  49  Wis.  529;  Follet  V.  Toronto  St.  R. 
Co.,  15  Ont.  App.  346.  Reviewed  in 
O'Flaherty  v.  Union  R.  Co.,  45  Mo.  70. 

The  question  of  the  parent's  contributory 
negligence  was  properly  one  of  fact  for  the 
jury  in  the  following  cases : 

Where  a  mother  left  her  infant  child,  six- 
teen months  old,  in  one  room  of  the  house 
while  she  went  into  an  adjoining  room  to 
perform  some  labor,  when  the  child  shortly 
thereafter  wandered  out  of  the  house  and 
yard  and  onto  the  railroad  track  in  the 
street  in  front  of  them,  and  was  killed  by  a 
passing  engine.  Reilly  v.  Hannibal  &•  St. 
/.  B.  Co.,  34  j4m.  (S-  Eng.  R.  Cas.  81,  94  Mo. 
600,  13  IVest.  Rep.  658,  7  S.  W.  Rep.  407. 

Where  a  child  four  years  old,  who  was  not 
in  the  habit  of  going  on  the  street,  escaped 
from  its  mother  without  her  knowledge  or 
consent,  and  was  injured  on  the  street  by  a 
car,  the  evidence  not  showing  the  exact 
time  that  the  child  had  been  out  of  the 
mother's  presence,  but  not  above  a  few 
minutes.  Barry  v.  Second  Ave.  R.  Co.,  16  N. 
Y.  Supp.  518  ;  affirmed  in  136  N.  Y.  669.  33 
N.  E.  Rep.  336.— Quoting  Casey  v.  New 
York  C.  &  H.  R.  R.  Co.,  78  N.  Y.  518. 
Reviewing  Mangam  v.  Brooklyn  City  R. 
Co.,  36  Barb.  (N.  Y.)  230;  Fallon  z/.  Central 
Park,  N.  &  E.  R.  R.  Co.,  64  N.  Y.  13  ;  Weil 
V.  Dry  Dock,  E.  B.  &  B.  R.  Co.,  119  N.  Y. 
147,  23  N.  E.  Rep.  487 ;  Waldele  v.  New 
YorkC.  &  H.  R.  R.  Co.,  95  N.  Y.  284: 
Hanover  R.  Co.  v.  Coyle,  55  Pa.  St.  396. — 
Followed  in  Barry  w.  Second  Ave.  R.  Co., 
16  NY.  Supp.  520.  Reviewed  in  Dudley 
V.  Westcott,  i8  N.  Y.  Supp.  130. 

Where  a  mother  placed  her  child,  five 
years  old,  in  a  court-yard  in  New  York  city, 
from  which  it  was  easy  to  approach  the 
street,  but  cautioned  the  child  not  to  pass 
the  door;  but  the  child  went  into  the 
street  and  was  injured  by  a  car.    Ames  v. 


Broadway  &*  S.  A.  R.  Co.,  24  /.  <S»  S.  {N. 
r.)  3,  4  A^.  Y.  Supp.  803,  24  N.  Y.  S.  R. 
818.— Quoting  Kunz  v.  Troy,  104  N.  Y.  350. 

Where  the  evidence  showed  that  the 
plaintiff,  a  child  five  years  old,  resided  with 
his  mother  on  the  first  floor  of  a  tenement- 
house  communicating  directly  by  a  flight  of 
stairs  with  the  street ;  that  he  had  been 
playing  in  the  back  yard  and  came  in  for  a 
drink  of  milk,  which  the  mother  gave  to 
him,  and  he  sat  down  at  a  table  to  drink  it ; 
that  she  went  into  a  bedroom  adjoining, 
leaving  the  door  open  and  telling  him  to  go 
back  into  the  yard ;  that  the  door  leading 
to  the  street  was  open.  He  went  out  onto 
the  street,  and  in  five  minutes  from  the 
time  his  mother  left  him  was  run  over  and 
injured  by  one  of  defendant's  cars,  through 
the  negligence  of  the  driver.  The  mother 
testified  that  she  had  never  known  him  to 
go  out  into  the  street  alone  before.  Fallon 
V.  Central  Park,  N.  &*  E.  R.  R.  Co.,  64  N. 
K.  13;  affirming 6  Daly  i. — Applying  Man- 
gam  V.  Brooklyn  R.  Co.,  38  N.  Y.4S5. — Re- 
viewed IN  Barry  v.  Second  Ave.  R.  Co.,  16 
N.  Y.  Supp.  518;  Elzez/.  Baumann,  2  Misc. 
(N.  Y.)  72.  21  N.  Y.  Supp.  782. 

Where  a  child  eighteen  months  old  had 
usually  been  under  charge  of  a  sister  thir- 
teen years  old,  who  was  away  from  the 
child  for  a  short  time,  and  escaped  from  the 
house  whilst  the  mother,  to  enable  her  to 
scrub  the  floor,  had  removed  a  barrier 
against  the  child's  escape,  and  within  a  few 
minutes  was  run  over  by  a  car  and  killed. 
Pittsburg,  A.  &*  M.  R.  Co.  v.  Pearson,  72 
Pa.  St.  169,  7  Am.  Ry.  Rep.  42. 

145.  Allowing  children  to  go  upon 
OP  near  the  track.— Ordinarily  it  is  a 
question  for  the  jury  whether  or  not  the 
parents,  in  permitting  their  child  to  wander 
to  the  track,  were  chargeable  with  negli- 
gence. Tobin  V.  Missouri  Pac.  R.  Co.,  {Mo.) 
18  S".  IV.  Rep.  996. 

Where  there  was  evidence  that  when  the 
child  went  on  the  track  he  looked  both 
ways  and  saw  no  train  approaching,  it  is  a 
question  for  the  jury  whether  the  father's 
act  in  allowing  the  child  to  go  on  the 
track  was  the  proximate  or  remote  cause  of 
the  injury.  South  &*  N.  Ala.  R.  Co.  v. 
Donovan,  36  A/n.  &*  Eng.  R.  Cas.  151,  84 
Ala.  i\\,  ^So.  Rep.  142. 

The  fact  that  a  child  under  the  age  of 
discretion  is  upon  a  track,  where  trains  are 
frequently  passing,  without  a  proper  attend- 
ant is  only  prima-facie  evidence  of  negli- 


CHILDREN,  INJURIES  TO,  140,  147. 


807 


&-  S.  (AT. 
■v.  Y.  S.  y?. 
4  N.  Y.  350. 
d    that    the 
esided  with 
a  tenement- 
)y  a  flight  of 
had   been 
me  in  for  a 
her  gave  to 
to  drin|{  it ; 
adjoining, 
ig  him  to  go 
loor  leading 
nt  out  onto 
es  from  the 
in  over  and 
ars,  through 
The  mother 
own  him  to 
ore.    Fallon 
R.  Co.^d^N. 
'LYING  Man- 
Y.45S•-RE- 
e.  R.  Co.,  16 
lann,  2  Misc> 

iths  old  had 
11  sister  thir- 
ty from  the 
pad  from  the 
nable  her  to 
d  a  barrier 
within  a  few 
'  and  killed. 
,  Pearson,  72 

to  go  upon 

arily  it  is  a 
r  or  not  the 
ild  to  wander 
with  negli- 
R.  Co.,  (Mo.) 

lat  when  the 
looked  both 
:hing,  it  is  a 
the  father's 
go  on  the 
>ote  cause  of 
r.  R.  Co.  V. 
Cas.  151,  84 

r  the  age  of 
'e  trains  are 
oper  attend- 
ice  of  negli* 


gence  in  a  parent,  and  is  subject  to  explana- 
tion ;  and  it  is  for  the  jury  to  determine 
from  the  evidence  whether  tlie  explanation 
is  sufficient  to  repel  the  presumption  of 
negligence.  Si.  Lout's,  I.  M.  &>  S.  R.  Co.  v. 
Freeman,  4  Am.  «S-  Eng.  R.  Cas.  608,  36 
ArA.  41. 

A  child  about  fifteen  months  old  lived 
with  its  parents  about  forty-five  yards  from 
a  t-ack.  While  the  other  members  of  the 
family  were  engaged  in  their  ordinary  em- 
ployments the  cliild  wandered  away  from 
the  house  and  entered  upon  the  track, 
where  it  was  injured  by  a  train,  //eld,  that 
the  question  of  the  parent's  contributory 
negligence  was  for  the  jury.  Payne  v. 
//limestone  &*  S.  R.  Co.,  70  /owa  584,  31  N. 
IV.  Rep.  886. 

A  small  child  was  allowed  to  play  about 
a  mill  where  the  father  worked.  It  wan- 
dered out  and  was  killed  on  the  track  near 
by.  //eld,  in  an  action  by  the  father,  that 
his  contributory  negligence  was  for  the  jury. 
Pennsylvania  Co.  v.  James,  81*  Pa.  St.  194. 

Where  a  child  of  tender  years  is  killed  by 
an  engine  on  a  track  in  a  street,  while  run- 
ning eight  miles  an  hour,  the  questions  of 
the  company's  negligence  in  running  at  that 
speed,  and  that  of  the  parents  of  the  child 
in  permitting  it  on  the  street,  are  proper 
for  the  jury.  Philadelphia  &*  R.  R.  Co.  v. 
^ong,  75  Pa.  St.  257. 

A  mother  left  a  child,  sixteen  months  old, 
with  its  brother,  seven  years  old,  for  a  few 
minutes,  and  it  escaped  to  a  railroad  track 
and  was  injured.  It  appeared  that  the 
mother  knew  that  the  child  on  a  former 
occasion  had  gone  to  the  track,  //eld,  not 
such  conclusive  proof  of  contributory  neg- 
ligence as  to  justify  withdrawing  the  case 
from  the  jury.  Hoppe  v.  Chicago,  M.  &-  St. 
P.  R.  Co.,  igAm.  &•  Eng.  R.  Cas.  74,  6i 
Wis.  357,  21  A';,  IV.  Rep.  227. 

146.  Allowing  children  to  play  in 
dangerous  localities.—//  is  a  question 
of  fact  for  the  jury  to  decide  whether  the 
parents  were  guilty  of  contributory  negli- 
gence : 

In  permitting  their  son  to  make  a  play- 
ground of  defendant's  tracks  and  yards. 
Baher  v.  Flint  6-  P.  M.  R.  Co.,  54  Am.  &* 
Eng.  )?.  Cas.  131,  91  J^ich.  298,  51  A^.  W. 
Sep.  897. 

In  allowing  a  child  to  play  near  an  un- 
fenced  sand-pit.  Fink  v.  Missouri  Furnace 
Co.,  10  Mo.  App.  61  ;  reversed  on  other 
grounds  in  %l  Mo.  vjd. 


In  permitting  tiieir  child  to  play  at  a 
place  where  lumber  was  alleged  to  have 
been  piled  in  a  dangerous  manner,  from  the 
fall  of  which  the  child  died.  Texas  Mex- 
ican R.  Co.  v.  //erbcck,  60  Tex.  602. 

V.  FBOCEDUBE. 
I.  /«  General. 

147.  Right  of  action,  generally.*— 

For  personal  injuries  to  a  minor  child, 
caused  by  the  negligence  or  wrongful  act  of 
a  third  person,  separate  and  concurrent  ac- 
tions may,  in  the  absence  of  statutory  pro- 
visions, be  maintained  by  the  child  and  its 
father.  Pratt  C.  <Sv  /.  Co.  v.  Braivley,  83 
Ala.  371,  3  Am.  St.  /iep.  751,  3  So.  Rep.  555. 

The  Alabama  act  approved  January  23, 
1885,  giving  a  right  of  action  to  the  father 
for  personal  injuries  to  a  minor  child,  and 
providing  that  but  one  suit  shall  be  main- 
tained.for  such  injuries  (Sess.  Acts  1884-5, 
p.  99),  does  not  take  away  the  infant's  right 
of  action,  in  the  event  the  father  fails  to 
sue.  Georgia  Pac.  R.  Co.  v.  Propst,  83  Ala. 
518,  3  So.  Rep.  764.— Following  Pratt  C. 
&  I.  Co.  V.  Brawley,  83  Ala.  371. 

Under  the  Arkansas  stptute  (Mansf.  Dig. 
§  5539)-  which  provides  that  "  when  any  per- 
son shall  be  wounded  by  a  railroad  train  run- 
ning in  this  state  he  may  sue  for  damages 
in  his  own  name;  or  if  he  be  a  minor,  his 
father,  if  living,  may  sue ;  and  if  the  father  be 
dead,  then  the  mother  may  sue ;  and  if  both 
father  and  mother  be  dead,  t'.ien  the  guard- 
ian of  such  minor  may  sue, '  two  rights  of 
action  arise,  one  in  favor  of  the  infant  for 
his  personal  injuries,  and  one  in  favor  of 
the  parent  for  loss  suffered  by  him  or  her. 
Sibley  v.  Ratliffe,  37  Am.  &*  Eng.  R.  Cas. 
295.  50  Ark.  477,  8  S.  W.  Rep.  686. 

A  minor,  being  damaged  in  his  person, 
may  bring  suit  to  recover  for  any  permanent 
injury  which  he  has  sustained  reaching  be- 
yond his  majority,  whilst  the  father  may 
sue  for  any  trespass  done  or  damage  sus- 
tained whereby  he  loses  the  services  of  the 
child,  as  also  for  any  expense  incurred  re- 
sulting from  such  injury.  Central  R.  Co.  v. 
Brinson,  8  Am.  «S»»  Eng.  R.  Cas.  343,  64  Ga. 

475- 
The  right  of  a  father  to  recover  for  the 


*  Right  of  action  for  injuries  to  children,  see 
note.  37  Am.  &  Eng.  R.  Cas.  299. 

Ri^ht  to  recover  damages  for  death  of  eman- 
cipated minor  child,  see  note,  37  Am.  &  Eng. 
R.  Cas.  325. 
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value  of  the  services  of  his  child,  when 
such  child  is  injured  through  the  negligence 
of  a  third  person,  is  predicated  upon  the 
relation  of  master  and  servant.  Sc/imits  v. 
St.  Louts,  I.  M.  Sr*  S.  A'.  Co.,  46  Afo.  App. 
380. 

The  right  of  action  to  recover  for  the 
services  of  the  child  is  presumed  to  be  in 
the  father,  and  continues  in  him  till  the 
child's  emancipation  is  shown  or  the  right 
is  waived  ;  and  this  right  grows  out  of,  and 
is  correlative  to,  the  father's  obligation  to 
support  the  child.  Buck  v.  People's  St.  R., 
E.  L.  5-  P.  Co.,  46  Mo.  App.  555. 

An  action  may  be  maintained  by  a  par- 
ent for  the  loss  of  his  child's  services  dur- 
ing minority,  and  for  all  necessary  expenses 
and  losses  incurred  in  attention  to  it  while 
sick  from  an  injury  caused  by  the  negli- 
gence of  another,  and  this  notwithstanding 
an  action  may  be  maintained  in  behalf  of 
the  child  for  such  injury  as  results  in  per- 
sonal damage  to  himself.  Bvansich  v.  Gulf, 
C.  6-  S.F.P.Co.,  57  Tex.  123.— Distin- 
guished IN  Daniels  v.  New  York  &  N.  E. 
R.  Co.,  154  Mass.  349. 

148.  Action  by  mother.— A  mother's 
right  to  her  minor  child's  services  ceases 
when  she  remarries  and  the  child  is  sup- 
ported by  its  stepfather.  Whitehead  v.  St. 
Louis,  I.  M.  &•  S.  R.  Co.,  22  Mo.  App.  60. 

A  minor,  having  no  father,  but  living 
with  his  mother,  and  by  his  labor  contrib- 
uting to  her  support,  was  a  passenger  on  a 
railway  car  and  paid  his  fare.  He  was  in- 
jured by  the  negligence  of  the  company's 
servants,  and  was  provided  with  medical 
attendance,  nursed,  and  supported  by  his 
mother.  Held,  that  the  contract  to  carry 
safely  was  with  the  minor;  that  the  mother 
was  a  stranger  to  it,  and  she  could  not  re- 
cover for  the  injury.  Fairmount  &*  A.  St. 
Pass.  R.  Co.  V.  siutler,  54  Pa.  St.  375.— Dis- 
tinguished IN  Pennsylvania  R.  Co.  v. 
Bontom,  54  Pa.  St.  495. 

149.  by  stepfather.  —  A  step- 
father's right  to  the  services  of  his  wife's 
minor  child  is  coextensive  only  with  the 
expenses  by  him  incurred  in  its  mainte- 
nance. Whitehead  v.  St.  Louis,  I.  M.  &•  S. 
R.  Co.,  22  Mo.  App.  60. 

150. by  one  who  takes  care  of 

child.— One  taking  care  of  a  minor  not  his 
child,  and  without  adopting  the  child,  is  not 
entitled  to  damages  for  personal  injuries  to 
the  child  for  diminished  capacity  to  labor 
duriw„  minority.    The  miner  can  recover 


for  such  damages.  Ft.  Worth  St.  R.  Co.  v. 
Witti-H,  74  Tex.  202,  II  S.  IV.  Rep.  1091. 

151.  UtH'overy  by  child  is  no  bar 
to  action  by  parent.— Prior  to  the  act 
of  January  23,  18S5  (Ala.  Code,  §  2588),  a 
recovery  by  an  infant  for  injuries  caused  by 
negligence,  in  a  suit  brought  in  his  name  by 
his  next  friend,  was  no  defense  to  an  action 
by  the  father,  for  his  own  benefit,  for  the 
same  injury.  South  &•  JV.  Ala.  R.  Co.  v. 
Donovan,  36  A>n.  &*  Eng.  R.  Cas.  151,  84 
Ala.  141,  4  So.  Rep.  142. 

The  fact  that  a  ciiild,  by  her  father  as 
next  friend,  has  recovered  damages  against 
a  corporation  for  a  personal  injury,  does  not 
bar  a  subsequent  action  by  him  for  the  loss 
of  her  services,  occasioned  by  the  same  in- 
jury. So  held,  wliere  a  girl  nearly  thirteen 
years  old  had  recovered  from  a  horse-car 
company  $5000  for  an  injury  to  her  arm, 
and,  on  her  arriving  of  age,  her  father  re- 
covered from  the  company  $500  for  his 
loss  therefrom.  Wilton  v.  Middlesex  R.  Co., 
125  Mass.  130— Distinguished  in  Baker 
V.  Flint  &  P.  M.  R.  Co.,  91  Mich.  298. 

152.  Recovery  by  parent  is  no  bar 
to  action  by  child. — A  minor,  being  dam- 
aged in  his  person,  may  bring  suit  to  re- 
cover for  any  permanent  injury  which  hfe 
has  sustained  reaching  beyond  his  majority, 
notwithstanding  the  father  has  brought  an 
action  for  damages  sustained  by  the  loss  of 
the  services  of  the  child,  and  for  expenses 
incurred  resulting  from  such  injury.  Cen- 
tral R.  Co.  V.  Brinson,  8  Am.  &*  Eng.  R.  Cas. 
343, 64  Ga.  475.— Distinguished  in  Baker 
V.  Flint  &  P.  M.  R.  Co.,  91  Mich.  298. 

While  a  father  in  his  own  right  might  re- 
cover compensation  for  a  loss  of  services  of 
his  infant  daughter  until  her  majority,  and 
for  expenses  incurred  on  account  of  her  in- 
juries, such  a  recovery  would  not  preclude 
her  from  maintaining  an  action  in  her  own 
name  for  such  elements  of  damage.  Texas 
&*  P.  R.  Co.  V.  Howard,  2  Tex.  Unrep.  Cas. 
439. 

153.  Proper  parties  plaintifi*.— In 
Pennsylvania  both  parents  must  be  joined 
as  plaintiffs  in  an  action  for  loss  of  services 
of  an  injured  child.  Pennsylvania  R.  Co.  v. 
Bock,  6  Am.  &*  Eng.  R.  Cas.  20,  93  Pa.  St. 
427. 

154. in  suits  by  next  flrlond.— 

Though  in  suits  conducted  by  a  next  friend 
the  minors  ought  regularly  to  sue  by  him, 
yet  if  the  next  friend  sue  in  behalf  of  the 
minors  it  is  the  same  in  substance.     Van 
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Pelt -v.  Chattanooga,  R.  &*  C.  R.  Co.,  89  Ga. 
706,  1$  S.  E.  Rep.  622. 

Under  the  Revised  Statutes  a  father  may 
maintain  an  action,  as  next  friend  to  his 
son,  to  recover  damages  for  personal  injur- 
ies wrongfully  inflicted  on  the  son.  Evan- 
sich  V.  Gulf,  C.  <&«•  S.  F.  R.  Co.,  6  Am.  6- 
Ettg.  R.  Cas.  182,  57  Tex.  126.— Approving 
Kansas  C.  R.  Co.  v.  Fitzsimmons,  22  Kan. 
687 ;  Koons  v.  St.  Louis  &  I.  M.  R.  Co.,  65 
Mo,  592;  Keffe  v.  Milwaukee  &  St.  P.  R. 
Co.,  21  Minn.  207. 

The  essential  facts  of  a  suit  in  behalf  of 
a  minor  by  a  next  friend  are  that  the  action 
must  be  prosecuted  for  the  use  and  benefit 
of  the  minor,  by  some  proper  representa- 
tive. Any  person  who  is  permitted  by  the 
court  to  prosecute  such  an  action  is  to  be 
deemed  a  suitable  person  without  regard  to 
the  volition  of  the  minor.  Gulf,  C.  &*  S.  F. 
R.  Co. x.Styron, 66  Tex. ifl\,\S.W. Rep.  161. 

When  it  appears  with  certainty  that  the 
action  is  based  on  the  right  of  the  minor, 
that  the  relief  sought  is  such  as  it  alone 
would  be  entitled  to  on  the  facts  pleaded, 
and  that  this  is  sought  for  the  use  and 
benefit  of  the  minor,  the  minor  is  the  real 
plaintiff.  Gulf,  C.  &•  S.  F.  R.  Co.  v.  Styron, 
66  7V.r.  421,  I  S.  W.  Rep.  161.  But  com- 
pare Gulf,  C.  &•  S.  F.  R.  Co.  V.  Styron,  2 
Tex.  Unrep.  Cas,  275,  where  it  was  held  that 
while  under  the  Texas  Rev.  St.  a  minor 
might  prosecute  suits  by  next  friend,  yet 
a  father  could  not  maintain  a  suit  in  his 
own  name  for  the  benefit  of  the  child  who 
is  a  minor,  to  recover  damages  against  a 
railroad  company  for  a  personal  injury  to  the 
child,  received  while  playing  at  a  turntable. 

155.  Siiint;  in  forma  pauperis.— 
An  infant  cannot  sue  \n  forma  pauper  is, nor 
by  a  next  friend  in  forma  pauperis,  for  a 
personal  injury,  either  by  the  common  law 
of  Tennessee  or  under  the  Tennessee  Code, 
§  2804.  Cargle  v.  Nashville,  C.  &*  St.  L.  R. 
Co.,  7  Lea  {Tenn)  717. 

156.  Bond  required  of  father  suing 
as  {guardian  of  his  cliild.— Where  a 
father  sues  as  guardian  of  his  infant  child 
for  personal  injuries  to  the  latter,  he  should 
first  be  required  to  give  bond,  as  required  by 
law  (Mo.  Rev.  St.  1889,  §  5279).  Spillane 
v.  Missouri  Pac.  R.  Co.,  in  Mo.  555,  20  S. 
W.  Rep.  2^2-   '    '.'   -J'"-   ^..-  ''■•■! 

2.  Pleading. 

157.  Complaint.— (i)  Interpretation. — 
A  complaint  in  an  action  for  injuries  to  a 


small  child  while  playing  on  a  railroad  track 
charged  that  the  defendant,  in  a  "careless 
and  wanton  manner  "  ran  the  locomotive 
against  the  child.  Held,  that  the  use  of  the 
word  "wanton"  was  not  equivalent  to  the 
word  "  wilful,"  and  meant  no  more  than 
charging  that  it  was  done  in  a  careless  man- 
ner. Lafayette  (S«»  /.  R.  Co.  v.  Huffman,  28 
Ind.  287. 

(2)  Sufficient. — In  a  complaint  for  an  in- 
jury to  a  child  of  tender  years,  it  is  sufficient 
to  aver  that  the  injury  happened  without 
the  fault  of  the  parents,  with  whom  the 
child  resided.  Pittsburgh,  Ft.  W.  6-  C.  R. 
Co.  V.  Vining,  27  Ind.  513. 

Where  a  company  is  sued  for  injuring  a 
child  away  from  a  crossing,  an  allegation  in 
the  complaint  that  the  train,  was  running  at 
an  unlawful  speed  is  immaterial,  where 
there  is  no  reference  to  a  statute  fixing  the 
speed  of  trains,  and  no  facts  stated  tending 
to  show  that  the  speed  was  unlawful. 
Woodruff  V.  Northern  Pac.  R.  Co.,  47  Fed. 
Rep.  689. 

(3)  Insufficient.  —  A  complaint  charging 
a  company  with  negligence  in  burning  coal 
slack  on  its  un inclosed  grounds,  but  which 
a  boy  mistook  for  ashes  only,  and  was 
burned  in  trying  to  run  across,  is  demur- 
rable, as  the  company  had  a  right  to  burn 
the  slack  on  its  own  grounds,  and  the  boy 
seemed  to  have  been  but  a  trespasser  thereon. 
McDonald  v.  Union  Pac.  R.  Co.,  35  Fed.  Rep. 
38. — Distinguishing  Sioux  City  &  P.  R. 
Co.  V.  Stout,  17  Wall.  (U.  S.)  657. 

Where  a  company  is  sued  for  injuries  to 
a  child  occurring  on  the  *.rack  at  a  point 
where  the  public  has  no  right  to  go,  the 
complaint  must  either  show  by  what  right 
the  child  was  on  the  track,  or  that  the  in- 
jury was  wantonly  and  intentiona41y  com- 
mitted after  the  child  was  seen.  Woodruff 
v.  Northern  Pac.  R.  Co.,  47  Fed.  Rep.  689. 

A  complaint  to  recover  damages  for  an 
injury  to  the  person  of  plaintiff,  a  child  of 
seven  years,  caused  by  the  negligence  of  the 
defendant's  employes  in  the  course  of  their 
employment,  which  fails  to  show,  either  by 
direct  averment  or  by  the  allegation  of 
facts,  that  there  was  no  contributory  neg- 
ligence, is  bad  on  demurrer-  Higgins  v. 
Jeffersonville,  M.&*  I.  R.  Co.,  52  Ind.  110. 

158.  Petition.  —  A  petition  of  the 
father  for  the  loss  of  services  of  an  infant 
son,  by  reason  of  injuries  received  through 
defendant's  negligence,  is  not  fatally  de- 
fective because  it  fails  to  allege  specifically 
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that  said  son  is  the  servant  of  the  plaintiff, 
when  the  rehition  of  fatlicr  and  son,  the  in- 
fancy.of  the  son,  and  the  right  of  the  father 
to  the  services  of  the  son,  are  fully  set  out. 
JiucJt  V.  People's  St.  A'.,  E.  L.  <S-  P.  Co.,  46 
Mo.  App.  555.— Reviewing  Matthews  v. 
Missouri  Pac.  R.  Co.,  26  Mo.  App.  75. 

A  petition  by  a  mother  for  loss  of  ser- 
vices of  her  minor  son,  occasioned  by  de- 
fendant's negligence,  need  not  in  words 
Slate  the  death  of  the  son's  father,  where 
ihe  plain  import  and  common  understand- 
ing of  the  language  used  therein  is  that  the 
father  was  dead.  Gains  v.  Chicago,  R.  I.  &* 
P.  Ji.  Co.,  47  Mo.  App.  173;  see  37  Mo. 
App.  676. 

The  fact  that  the  bond  required  by  Mis- 
souri Rev.  St.  1889,  §  5279,  to  be  given  by  a 
father  when  he  sues  as  guardian  of  his  in- 
fant for  personal  injuries  to  the  latter,  was 
actually  given  is  an  essential  averment  of 
the  petition.  SpHlanew,  Missouri  Pac,  R. 
Co.,  1 1 1  Mo.  555,  20  5.  W.  Rep.  293, 

The  objection  that  such  averment  was  not 
made  in  the  petition  is  properly  made  by 
demurrer  and  not  by  answer.  Where  it  was 
so  raised  by  demurrer,  and  was  overruled, 
the  defendant  must  stand  on  his  demurrer; 
otherwise  he  will  be  deemed  to  have  waived 
the  defect.  Spillane  v.  Missouri  Pac.  R. 
Co.,  Ill  Mo.  555,  20  S.  IV.  Rep.  293. 

The  petition  in  the  present  case  stated  in 
substance  that  the  defendant  railroad  com- 
pany "used  and  operated"  a  turntable  in 
connection  with  its  railroad,  and  that  it  was 
the  duty  of  the  company  to  keep  the  turn- 
table locked  and  fastened.  HeM,  that  these 
averments  were  equivalent  to  a  charge  that 
the  defendant  controlled  the  turntable. 
Nagel  V.  Missouri  Pac.  R.  Co.,  10  Am.  &* 
Eng.  R.nCas.  702,  75  Mo.  653,  42  Am.  Rep. 
418. 

In  a  suit  by  minor  children  for  damages 
under  the  Texas  act,  the  objection,  that  the 
petition  failed  to  allege  that  there  were  no 
surviving  parents  or  widow,  is  not  available 
under  a  general  exception  to  the  petition. 
March  v.  Walker,  48  Tex.  372.— DISTIN- 
GUISHED IN  Dallas  &  W.  R.  Co.  v.  Spiker, 
59  Tex.  435. 

169.  Aiwwer.— Where  the  age  of  the 
child  leaves  a  doubt  as  to  his  maturity  and 
capacity,  this  must  be  alleged  in  the  answer 
of  the  defendant.  Westerfield  v.  Levis,  43 
Lm.  Ann.  63,  9  So.  Rep.  52. 

Defendant,  sued  for  injuries  to  a  child 
through  its  negligence,  denied,  in  its  answer. 


the  negligence  charged,  and  alleged  con- 
tributory negligence  of  the  child  and  others 
who  accompanied  him.  Held,  that  this 
limited  its  right  to  prove  contributory  neg- 
ligence to  that  pleaded,  so  that  it  could  not 
prove  negligence  of  the  child's  mother  in 
allowing  him  to  go  upon  defendant's 
grounds.  O'M alley  v.  St.  Paul,  M.  <S-  M.  R. 
Co.,  45  Am.  &»  Eng.  R.  Cas.  62, 43  Minn.  289, 
45  A^.  IV.  Rep.  440. 

3.  Evidence.* 

160.  What  is  admissible,  gen- 
erally.— A  train  ran  over  a  child  on  the 
track.  It  appeared  that  there  were  visitors 
in  the  cab  of  the  engine,  and  that  the  pres- 
ence of  strangers  without  leave  was  pro- 
hibited by  rule.  Held,  that  it  was  proper 
for  the  jury  to  consider  the  fact,  with  other 
circumstances,  as  bearing  on  the  question 
of  negligence.  Marcott  v.  Marquette,  H. 
Sf  O.  A\  Co.,  4  Am.  <S-  IZng.  R.  Cas.  548, 
47  Mich.  \,\o  N.  W.  Rep.  53. 

Where  a  child  is  injured  wfiile  on  a  track 
at  a  point  which  was  in  plain  view  from  the 
train  for  more  than  1 200  feet,  and  the  train 
was  a  light  one,  and  running  on  a  bright 
day,  and  the  child  was  seen  when  the  train 
was  600  feet  from  it,  it  is  proper  to  admit 
further  proof  of  the  distance  required  in 
which  a  train  of  the  kind  could  be  stopped, 
as  tending  to  prove  that  by  proper  effort 
the  train  might  have  been  stopped  in  time 
to  avoid  the  injury.  Meagher  v.  Coopers- 
town  &*  C.  V.  R.  Co.,  75  Hun  (N.  V.)  455,  27 
iV.  y.  Supp.  504,  57  N.  Y.  S.  R.  679. 

It  is  competent  to  prove  that  an  average 
boy's  labor,  from  eight  to  twenty-one  years 
of  age,  was  worth  $10  a  month,  testimony 
showing  that  the  injured  boy,  before  the 
accident,  had  been  healthy  and  was  obe- 
dient. Ft.  Worth  &*D.  C.  R.  Co.  w.  Measles, 
81  Tex.  474.  17  5.   W.  Rep.  124. 

161.  and  what  is  inadmissible. 

— In  an  action  for  an  injury  to  a  boy  who 
had  climbed  upon  a  freight  car  standing  on 
the  side-track,  it  is  not  competent  for  plain- 
tiff to  prove,  as  tending  to  show  negligence 
on  the  part  of  the  company,  that  there  was 
no  railing  between  the  depot  and  the  side- 
track; that  persons  wore  in  the  habit  of 
crossing  to  such  side-track,  and  that  the  car 
on  which  the  boy  climbed  was  moved  without 
giving  any  signal.  Louisville  &*  N.  R,  Co. 
v.  Hurt,  {/(y.)  13  S.  W.  Rep.  275.— Review- 

*  Set  also  ante,  30-32. 
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i:<o  Kentucky  C.  R.  Co.  v.  Gastineau,  83 
Ky.  119. 

Where  suit  is  brought  for  driving  a  car 
over  a  child  only  four  years  old,  evidence  of 
the  careless  and  inhuman  conduct  of  the 
car  driver  after  the  accident  is  incompetent, 
and  its  admission  is  reversible  error,  as  its 
tendency  is  to  inflame  the  jury  and  augment 
the  damages.  Barry  v.  Second  Ave.  R.  Co. , 
16  N.  V.  Supp.  518.  520;  affirmed  in  136  N. 
Y.  669,  33  N.  E.  Rep.  336. 

Where  a  street-car  company  is  sued  for 
running  over  and  injuring  a  child  in  the 
street,  it  is  not  competent  for  it  to  prove 
that  the  child  and  its  sister  were  accus- 
tomed to  play  in  the  street  unattended. 
Smith  V.  Grand  St..  P.  P.  &*  F.  R.  Co.,\i 
Abb.  N.  Cas.  {N.  Y.)  62. 

A  child  of  tender  years  was  injured  by  a 
passenger  railway  car.  The  court  permitted 
plaintiffs  to  ask  a  witness  how  many  hours 
the  drivers  and  conductors  on  the  railway 
were  employed  each  day,  for  the  purpose  of 
showing  that  the  driver  of  the  car  which 
injured  the  child  was  physically  unable  to 
discharge  his  duty  at  the  time  of  the  acci- 
dent. Held,  that  this  was  error,  in  the  ab- 
sence of  any  evidence  that  the  driver  of  the 
car  doing  the  injury  was  unfitted  for  his 
duties.  Philadelphia  City  Pass.  R.  Co.  v. 
Henrice,  4  Am.  &*  Eng.  R.  Cas.  544,  92  Pa. 
St.  431,37  Am.  Rep.  699.— DiSTlNGUiSHiNO 
Pennsylvania  R.  Co.  v.  Books,  57  Pa.  S  . 
339;  Mansfield  C.  &  C.  Co.  v.  McEnery,  9. 
Pa.  St.  185. 

In  an  action  by  a  boy  to  recover  for  in- 
juries received  in  jumping  from  a  moving  car 
at  the  conductor's  command,  where  the  un- 
disputed evidence  showed  that  the  train  was 
moved  but  a  few  yards,  it  was  not  error  to 
reject  an  offer  to  prove  that  the  train  was 
moving  at  a  rapid  rate,  it  being  impossible 
for  the  train  to  have  gained  a  rapid  speed. 
Cauley  v.  Pittsburgh,  C.  <S-  St.  L.  R.  Co.,  4 
Am.  &•  Eng.  R.  Cas.  533,  98  Pa.  St.  498. 

102.  IMateriality. — In  an  action  against 
a  street  railway  for  killing  a  boy,  who 
jumped  o9.  after  stealing  a  ride,  evidence  of 
a  habit  to  allow  the  cars  to  move  along 
without  a  driver,  thus  inducing  boys  to  get 
upon  the  platform,  is  immaterial  where,  as 
upon  this  occasion,  the  car  had  a  driver  who 
had  gone  inside  to  collect  fares.  Largan  v. 
Central  R.  Co.,  40  Cal.  272.— Distinguished 
IN  Craven  v.  Central  Pac.  R.  Co.,  72  Cal. 

345.  '3  P''C-  Rep-  878. 

In  an  action  for  the  killing  of  a  child  by 


a  train  at  a  highway  crossing,  what  the  en- 
gineer said  about  tlie  accident  a  few  minutes 
after  it  happened  was  admissible  in  evidence 
as  part  of  the  rcsgcsta,  and  it  was  error  to 
exclude  a  question  as  to  whether  a  witness 
heard  the  engineer  say  anything  at  that  time 
as  to  how  he  came  to  run  over  the  child, 
although  it  was  not  stated  for  what  purpose 
the  question  was  asked,  and  diH  not  appear 
how  material  the  answer  would  have  been. 
Hermes  v.  Chicago  &*  N.  W.  R.  Co.,  80  IVis. 
590,  50  A^.  W.  Rep.  584. 

Where,  in  an  action  to  recover  damages 
for  injuries  sustained  by  a  child  of  tender 
years  who,  when  passing  along  a  public 
street  where  it  was  crossed  by  a  railroad 
track,  was  struck  by  a  train,  it  appeared 
that  the  child  exercised  the  degree  of  care 
and  prudence  required  by  a  person  stti juris 
— held,  it  was  immaterial  that  the  parents  of 
the  child  were  guilty  of  negligence  in  per- 
mitting it  to  be  on  the  streets,  and  that 
the  reception  of  improper  evidence  offered 
to  excuse  such  negligence  was  not  a  ground 
for  reversal.  Cumming  v.  Brooklyn  City  R. 
Co.,  104  N.  Y.  669,  10  N.  E.  Rep.  855,  5  N. 
Y.  S.  R.  737,  I  Silv.  App.  345 ;  affirming  38 
Hun  362. 

1G3.  Sliowiug  emancipntioii  of 
clilld.* — Where  a  father  sues  for  personal 
injuries  to  his  minor  son,  and  claims  dam- 
ages for  the  loss  of  services,  and  the  com- 
pany in  defense  has  introduced  evidence 
tending  to  show  that  the  son  had  been 
emancipated  and  the  father  no  longer  en- 
titled to  his  services,  it  is  not  competent 
then  for  the  father  to  show  an  undisclosed 
intention  on  his  part,  only  known  to  his 
own  mind,  not  to  emancipate  the  son. 
McCarthy  v.  Boston  &'  L.  R.  Corp.,  148 
Mass.  550,  20  N.  E.  Rep.  182,  2  L.  R.  A.  608. 

164.  Sliowiiipr  former  accidents  of 
like  cliaracter.f— In  an  action  by  the 
parents  of  a  child  of  tender  years,  for  bodily 
injuries  caused  it  from  a  turntable  in  a  pub- 
lic place,  unguarded  and  unfastened,  to 
which  children  theretofore  had  resorted, 
and  had  been  injured,  the  testimony  is  com- 
petent of  a  boy  that  18  months  before  he 
himself  had  been  injured  at  the  same  place 
by  the  turntable  ;  also  that  he  had  sued  the 
defendant  for  damages  for  the  injury ;  also 
the  record  of  such  suit  was  competent  on  the 
question  of  alleged  notice  to  the  company, 

*  Emancipation  of  child  killed,  as  a  defense, 
see  Death  by  Wrovoful  Act,  162. 
f  See  also  ante,  30* 
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etc.     /v.  Wor///  5-  £>.  C.  li.  Co.  v.  Measles, 
8 1  Tex,  474,  17  5.  W.Rep.  124. 
KI5.  Sliowiiit;  iici;ligeiico  of  cliild. 

— Where  suit  is  brought  for  injuries  to  a 
boy  nine  years  old,  it  is  competent  for  the 
company,  as  tending  to  show  a  want  of  due 
care,  to  prove  that  the  boy  had  been  seen 
on  the  tracits  prior  to  the  accident,  and  had 
been  warned  not  to  go  there.  Fitzpatrick 
V.  Fitchburg  R,  Co.,  i  Am,  Sf  Eng.  R,  Cas. 
154,  128  Mass.  13. 

Where  a  parent  sues  for  a  personal  injury 
to  his  son  and  claims  damages  for  the  loss 
of  services,  it  is  not  error  to  instruct  the 
jury  that,  in  determining  whether  or  not 
the  negligence  of  the  son  concurred  in  caus- 
ing the  injury,  they  are  to  consider  all  the 
circumstances  affecting  his  conduct  at  the 
time,  although  it  might  involve  the  con- 
sideration of  the  acts  of  third  parties,  which 
could  not  be  the  ground  for  a  recovery. 
Gilligan  v.  New  York  &*  H.  R.  Co.,  i  E.  D. 
Hiiiith  {N.  K.)  453. 

Where  a  company  is  sued  for  injuries  to 
a  small  girl  seven  years  old,  and  attempts 
to  show  in  defense  that  her  own  negligence 
in  going  on  a  trestle  contributed  to  the  in- 
jury, it  is  competent  for  the  plaintiff  then 
to  show  that  the  child  became  frightened  at 
cattle  and  went  on  the  trestle  for  safety. 
Cassida  v.  Oregon  R.  &*  N.  Co.,  14  Or  eg. 
551,  13  Pac.  Rep.  438.— Reviewing  Eckert 
V.  Long  Island  R.  Co.,  43  N.  Y.  502. 

Where  the  father  sues  to  recover  damages 
for  personal  injuries  to  his  boy  about  ten 
years  old,  received  while  playing  on  a 
turntable,  it  is  proper  to  prove  the  boy's 
intelligence,  and  his  capacity  to  know  and 
understand  the  danger  of  such  conduct,  but 
not  his  prudence  or  recklessness  in  encoun- 
tering it.  Bridger  v.  Asheville  &•  S.  R.  Co., 
27  So.  Car.  456,  13  Am.  Si.  Rep.  653,  3  S.  E. 
Rep.  860. 

But  evidence  of  the  boy's  caution,  pru- 
dence, recklessness,  or  impetuosity  as  an 
excuse  for  contributory  negligence  was 
properly  excluded.  Bridger  v.  Asheville  &* 
S.  R.  Co.,  27  So.  Car.  456,  13  Am.  SI.  Rep. 
653,  3  5.  E.  Rep.  860. 

106.  Sliowingr  negligence  of  par- 
ent.— In  an  action  by  a  child  to  recover 
for  a  personal  injury  inflicted  while  it  was 
attempting  to  cross  a  street  intersection  in 
company  with  an  elder  sister,  who  was 
killed,  both  sides  tried  the  case  on  the 
theory  that  the  negligence  of  the  parents  of 
the  plaintiff  might  be  imputed  to  it  in  sup- 


port of  the  claim  of  contributory  negligence. 
The  father  of  the  plaintiff  testified,  without 
objection,  that  he  occupied  a  position  of 
niglit-car  inspector,  and  was  in  the  habit  of 
working  in  the  night-time  and  of  sleeping 
in  the  daytime.  He  also  testified,  against 
tiie  objection  of  dcfenrlunt,  that  at  the  time 
of  the  accident  he  had  a  wife  and  three 
children,  viz.,  the  plaintiff,  then  five  and  one 
half  years  of  age,  a  daughter  seven  years 
old,  who  was  killed,  and  a  son  a  little  over 
two  years.old,  and  that  his  wife  was  at  that 
time  in  an  advanced  pregnancy,  and  that  he 
did  not  employ  a  servant  in  his  house. 
Held,  that  there  was  no  error  in  the  admis- 
sion of  this  evidence,  as  it  merely  tended  to 
show  that  the  plaintiff's  parents  were  so 
situated  as  to  make  it  impracticable  for 
them  to  attend  the  plaintiff  to  and  from 
school.  Elgin,  J.  &•  E.  R.  Co.  v.  Raymond, 
148  ///.  241,  35  A''.  E.  Rep.  729  ;  affirming  on 
other  grounds  47  ///.  App.  242.— Distin- 
guishing Chicago  City  R.  Co.  v.  Wilcox, 
138  111.  370. 

Where  a  child  of  tender  years  sues  for  an 
injury  at  a  crossing,  and  the  company  sets 
up,  as  a  defense,  the  negligence  of  plaintiff's 
mother,  it  is  proper  to  show  that  she  was 
pregnant,  and  therefore  unable  to  give  the 
child  better  attention.  Elgin,  J.  S-  E.  R. 
Co.  v.  Raymond,  47  ///.  App.  242 ;  affirmed 
on  other  grounds  in  148  ///.  241,  35  N.  E. 
Rep.  729. 

It  seems  evidence  that  the  parents  were 
unable  to  hire  any  servant  or  person  to  aid 
the  mother  in  looking  after  the  child  is  not 
competent  to  rebut  proof  of  negligence  on 
her  part.  Cumming  v.  Brooklyn  City  R.  Co., 
104  A'.  Y.  669,  10  N.  E.  Rep.  855,  5  N.  Y.  S. 
R.  737,  I  Silv.  App.  345 ;  affirming  38  Hun 
362. 

167.  Sufficiency.*— If  a  child,  injured, 
is  still  capable  of  performing  some  kind  of 
work,  then  the  father,  in  suing  for  the  loss 
of  the  services  of  the  child,  must  establls'u 
by  evidence  the  probable  earning  capacity 
of  the  child  in  its  injured  condition  in  order 
to  make  out  a  case.  Schmitz  v.  St.  Louis, 
I.  M.  &•  S.  R.  Co.,  46  Mo.  App.  380.— Fol- 
lowing Mauerman  v.  St.  Louis,  I.  M.  &  S. 
R.  Co.,  41   Mo.   App.  348.     Overruling 

*  See  also  ante,  32. 

Company  not  liable  for  killing  a  br>y  where 
evidence  merely  showed  that  he  was  picked  up 
dead  by  the  track  with  a  foot  cut  off,  but  without 
proof  as  to  how  he  came  there,  see  4$  Am.  & 
Eng.  R.  Cas.  53,  abstr. 
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Matthews  v.  Missouri  Pac.  R.  Co.,  26  Mo. 
App.  75- 

If  a  minor  be  injured  while  in  the  employ 
of  a  railroad,  and  sue  for  damages,  the  aver- 
ment in  the  complaint  of  the  appointment 
of  a  guardian  or  next  friend  must  be  sup- 
ported  by  evidence,  if  it  be  denied  in  the 
answer.  Porter  v.  Hannibal  &*  St.  J.  R. 
Co.,  60  Mo.  160. — FolloWku  in  Sherman  v. 
Hannibal  &  St.  J.  R.  Co.,  4  Am.  &  Eng.  R. 
Cas.  589,  72^  Mo.  62,  37  Am.  Rep.  423. 
Modified  in  Rogers  v.  Marsh,  73  Mo.  70, 
Reviewed  in  Clowersz/.  Wabash,  St.  L.  & 
P.  R.  Co.,  21  Mo.  App.  213. 

In  cases  where  a  parent's  or  a  protector's 
contributory  negligence  may  be  claimed, 
the  absence  thereof  is  part  of  the  plaintifi's 
case,  and  the  burden  of  satisfying  the  jury 
on  that  point  by  a  preponderance  of  evi- 
dence rests  upon  him.  Schindler  v.  Keiv 
York,  L.  E.SfW.  R.  Co.,  i  A^.  Y.  S.  R.  289. 

Where,  on  a  trial  for  injury  to  a  child, 
three  persons  on  the  train  testified  that  it 
was  their  duty  to  keep  a  lookout,  and  two 
of  them  testified  that  they  occupied  posi- 
tions where  they  could  have  seen  the  child 
had  it  been  upon  the  track,  and  that  they 
did  not  see  it,  and  three  witnesses  swear 
that  they  saw  the  child  upon  the  track,  and 
the  train  approaching  several  hundred  feet 
away,  and  the  child  is  run  over  in  the  broad 
light  of  a  summer  afternoon — held,  con- 
clusive proof  of  reckless  negligence  in  run- 
ning the  train  without  a  proper  lookout. 
Batiis/iill  v.  Humphreys,  29  Am.  «S-  Eng.  R. 
Cas.  411,  34  Am.  &*  Eng.  R.  Gw.  69,  64 
Mich.  514,  38  N.  \V.  Rep.  581,  14  West. 
Rep.  863. 

That  a  petition  alleged  that  a  child  of  10 
years  had  mental  capacity  to  make  a  con- 
tract for  his  carriage  as  passenger,  and 
knew  the  movement  of  the  trains  of  the 
road  upon  which  he  was  a  passenger,  does 
not  show  admitted  intelligence  such  as  to 
render  him  responsible  for  contributory 
negligence  when  injured.  Avey  v.  Galves- 
ton, H.  &'  S.  A.  R.  Co.,  81  Tex.  243,  16  S. 
IV.  Rep.  1015. 

A  boy's  body  was  found  some  distance 
from  a  crossing,  indicating  that  he  had  been 
run  over  by  a  train,  but  there  was  no  direct 
evidence  as  to  how  he  was  killed.  The 
only  evidence  tending  to  show  negligence 
on  the  part  of  the  company  was  that  it 
failed  to  give  the  necessary  signal  when  ap- 
proaching the  crossing;  but,  on  the  other 
hBnd,  there  was  no  evidence  to  show  that 


i\\c  boy  was  killed  at  the  crossing,  or  that 
the  failure  to  give  the  signal  was  the  cause 
of  his  death.  Held,  not  sutficient  evidence 
of  negligence  to  sustain  a  verdict  against 
the  C(jnipany.  Missouri  I\ic.  R.  Co.  v.  J'or- 
/«■''.  73  Tex.  304,  II  .S".  /r.  Rep.  324. 

In  an  action  for  personal  injuries  sus- 
tained by  tlie  plaintilT,  by  reason  of  being 
thrown  out  of  a  vehicle  while  crossing  the 
defendant's  track,  at  a  highway  crossing 
where  the  grade  of  the  railroad  had  been 
constructed  and  maintained  at  a  much  higher 
grade  than  that  of  the  highway,  the  fact 
that  the  injured  \>i\r\y  was  an  infant,  and 
was  driving  the  team  at  the  time  of  the 
accident,  docs  not  of  itself  establish  con- 
tributory negligence,  /.ouisville,  E.  &•  St. 
L.  Con.  Co.w.J'rihhard,  131  Jnd.  564,  31  N. 
E.  Rep.  358. 

108.  Declarations—  lle8  ^CHtas— 
Where  a  child  is  injured  by  a  railroad  train, 
the  statements  o,'  the  engineer  made  imme- 
diately after  the  accident  are  admissible  as 
part  of  the  res  gestcc.  Durkee  v.  Central 
Pac.  R.  Co..  (Cal.)  )  Pac.  Rep.  99. 

100.  Dociiniriitary  evidence  — 
City  ordinance.'*'— In  an  acticKi  against  a 
horse-railroad  company  for  negligence  in 
running  over  a  child,  the  plaintiff  may  in- 
troduce in  evidence  a  city  ordinance  regu- 
lating and  limiting  the  speed  of  cars  upon 
horse-railroads,  which  has  been  served  upon 
the  defendants,  with  proof  that,  at  the  tinie 
of  the  injury  complained  of,  the  defend- 
ants' servant  was  driving  at  a  greater  rate 
of  speed.  Wright  v.  Maiden  &•  M.  R.  Co.. 
4  Allen  (Mass.)  283. 

170.  Opinion  evidence.— In  an  action 
for  recklessly  and  v  antonly  injuring  a  little 
boy  nine  years  of  age,  who  was  on  the  track 
and  was  run  over  by  one  of  defendant's 
engines,  it  was  error  not  to  allow  defendant 
to  ask  a  witness,  who  was  the  fireman  on 
the  engine,  and  had  testified  to  all  the  facts, 
whether  the  boy  had  ample  time  to  get  off 
the  track  after  the  engineer  blew  his  danger 
whistle  before  ne  was  struck  by  the  engine. 
Kansas  Pac.  R.  Co.  v.  Whipple,  37  Am.  &* 
Eng.  R.  Cas.  320,  39  Kan.  531,  18  Pac.  Rep. 
730.— Quoting  Quinn  v.  New  York,  N.  H. 
&  H.  R.  Co.,  56  Conn.  44,  12  Atl.  Rep.  97. 

A  question  as  to  how  far  a  child  sitting 
or  lying  on  the  crossing  could  be  seen  on 
the  day  of  the  accident  was  properly  ex- 
cluded, that  being  a  question  for  tlie  jury  to 

*  See  also  (iM//.  30. 
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decide  in  view  of  all   the  circumstances. 
J/crmes  v.  C7ii,n.i;o  &*  iV.  IV.  /i.  Co.,  8o  PVis. 

590,  $0  A',  ly.  ju/>.  584. 

4,  Instructions,* 

171.  Ooii«raIIy.— On  appeal  by  the 
plaintKT  below,  a  child  of  ten,  in  an  action 
aKainst  a  railroad  company  for  damages  on 
account  of  personal  injuries,  the  plaintiff 
having  recovered  judgment  on  a  verdict, 
anri  the  rule  as  to  the  measure  of  damages 
having  heen  correctly  stated  10  the  jury, 
other  charges  given  as  to  the  legal  liability 
of  the  defendant  under  the  facts  in  evi- 
dence, if  erroneous,  are  not  ground  for  re- 
versal. Donovan  v.  South  &>  N.  Ala.  R.  Co., 
79  Ala,  429. — Followed  in  Carrin^ton  v. 
Louisville  &  N.  R.  Co.,  41  Am.  &  Eng.  R. 
Cas.  543,  88  Ala.  472. 

In  submitting  the  issue  of  proper  care 
on  part  of  the  injured  party,  who  is  of  ten- 
der age,  the  fact  must  be  considered  by  the 
jury.  The  charge  of  the  court  properly 
required  the  jury  "  to  consider  the  age  of 
tlie  boy  at  the  time."  His  age  was  about 
14  years.  Texas  &-  P.  /?.  Co,  v.  Hall,  83 
Tex.  675.  19  S.  W,Rep.  121. 

Where  a  street-car  company  is  sued  for 
injuries  to  a  child  it  is  error  to  refuse  to 
charge,  at  the  request  of  the  company,  that 
it  was  bound  to  exercise  no  greater  care 
than  the  owners  of  other  vehicles  driven 
on  the  street,  and  then  to  charge  that  the 
company  was  bound  to  exercise  "the  great- 
est care  "  in  the  management  of  its  vehicle. 
Falotio  v.  Broad'd-ay  «&*  S.  A.  R.  Co.,  9  Daly 
(A'.  V.)  243. 

The  obligation  to  exercise  due  care  was 
mutual  and  correlative,  and  the  jury  should 
have  been  instructed  that  the  deceased 
child,  if  himself  in  the  exercise  of  ordinary 
care  and  prudence,  had  a  right  to  assume 
that  the  company  would  obey  the  law,  and 
to  act  on  that  belief.  Lynch  v.  Metropolitan 
St.  R.  Co.,  1 12  .1/0.  420,  20  5".  IV.  Rep.  642.— 
Al'PKOViNG  O'Connor  v.  Missouri  Pac.  R. 
Co.,  94  Mo.  150.  Explaining  Osteriag  w. 
Pacific  R.  Co.,  64  Mo  421. 

172.  Instructions  properly  given. 
— No  objection  can  be  urged  to  instructions 
which,  when  taken  together,  as  the  court 
instructed  they  should  be,  declare  that  a 
boy  between  eight  and  nine  years  of  age  is 


•Instructions  as  to  contrilmiory  negligence  of 
child,  see  Death,  etc.,  315. 

Instructions  as  ti>  dumages  for  killing  child, 
see  DKArii.ctc.,  324:. 


only  required  to  exercise  care  and  prudence 
equal  to  his  capacity,  age,  knowledge,  and 
experience.  McCarthy  v.  Cass  Ave.  6>»  /'. 
G,  R,  Co.,  92  Mo.  536,  ID  West.  Rep.  333,  4 
S.  IV.  Rep.  516. 

An  instruction  declared  it  to  be  the  duty 
of  companies  "  to  exercise  the  greatest  cau- 
tion and  skill  in  the  management  of  their 
business."  J/eld,  tliat  although  this  degree 
of  caution  and  skill  can,  perhaps,  only  be 
exacted  when  the  relidion  of  passenger  and 
carrier  exists,  and  the  instruction  may 
therefore  be  inapplicable  to  the  case  of  a 
child  injured  by  being  run  over  by  a  gravel- 
train,  yet  under  the  circumstances  (which 
arc  detailed  in  the  opinion)  the  judgment 
should  not  for  this  retison  be  reversed. 
FriiJi-  V.  St.  Louis,  A'.  C.  &*  A'.  R.  Co.,  8  A/n. 
&*  J£n^.  R.  Cas.  280,  75  Mo.  595.— Rkvikw- 
ING  Brown  v.  Hannibal  &  Si.  J.  R.  Co.,  50 
Mo.  467 ;  Harlan  v.  St.  Louis,  K.  C.  &  N.  R. 
Co.,  65  Mo.  22;  Stillson  7>.  Hannibal  &  St. 
J.  R.  Co.,  67  Mo.  671  ;  Bell  v.  Hannibal  & 
St.  J.  R.Co.,  73  Mo.  50. 

17i).  Instructions  properly  re- 
fused.— Where  a  company  is  sued  for  neg- 
ligently killing  a  boy  nine  years  of  age,  it  is 
not  error  in  a  trial  court  to  refuse  to  charge 
"  that  the  fact  that  the  deceased  was  a  child 
makes  no  diHerence  in  the  application  of  the 
rule  as  to  the  question  of  negligence;  if  not 
of  years  of  discretion  he  should  have  a  pro- 
tector." Children  are  entitled  to  more  con- 
sideration and  care  than  adults  j  ■  ssessing 
full  faculties.     Sheritlan  v.  /    ooi-lj  ,  &* 

A\  R.  Co.,  36  iV.  K  '  •  w.  /'/-.  217,  93 
Am.    Dec.    490.—  in     Mallarr'    t. 

Ninth  Ave.  R.  C  ,  Ualy  (N.  Y.)  7 

N.  Y.  Supp.  666,  2,        Y.  S.  R.  Soi. 

In  an  action  by  a  iliild  t  recover  for  a 
personal  injury  by  having  it  oot  caught  in 
an  opening  between  the  rail  and  sidewalk, 
an  instruction  that  "if  they  believed,  from 
the  evidence,  that  as  soon  as  the  servants  of 
defendant  discovered  that  plaintiflf  could  not 
get  out  of  the  way  they  used  all  reasonable 
diligence  to  stop  the  engine  before  it  struck 
plaintiff,  and  that  the  bell  of  the  engine  was 
rung,  as  required  by  law,  and  that  the  en- 
gine was  not  running  at  a  ijreater  speed 
than  ten  miles  an  hour,  plaintiff  could  not 
recover,"  is  properly  refused,  there  being 
other  acts  of  negligence  charged  in  the 
declaration  than  those  referred  to  in  the 
instruction.  Elg-in,  J.  &*  E.  R.  Co.  v.  Ray- 
iiioiuf,  148  ///.  241,  35  N;  E.  Rep.  729. 

Where  the  evidence  showed  that  the  en- 


m 


fl  prudence 
iletlye,  and 
Ave.  6-  /.*, 

^''/-  333.  4 

be  the  duty 
rcatcst  cau- 
nt  of  their 
this  degree 
ps,  only  he 
isenger  and 
ction    may 
case  of  a 
y  a  gravel - 
ces  (which 
judgment 
reversed. 
.  Co.,  8  Af». 
.— Rkvikw- 
R.  Co.,  50 
C.  &  N.  R. 
nibal  &  St. 
iannibal  & 

>erly  re- 
ed for  neg- 
of  age,  it  is 
e  to  charge 
was  a  child 
ation  of  the 
ence;  if  not 
have  a  pro- 
>  more  con- 
possessing 
l/j  .,  <S- 
Pr.  217,  93 
Mallarr'  t. 
■  V.)  7 

01. 

cover  for  a 
t  caught  in 
']  sidewalk, 
eved,  from 
servants  of 
T could  not 
reasonable 
re  it  struck 
engine  was 
at  the  en- 
iter  speed 
could  not 
lere  being 
;d  in  the 
to  in  the 
7o.  V.  Ray- 
729. 
at  the  en- 


CHILURliN,  INJURIES   TO,  174,  17fl. 


815 


ginecr  discovered  the  child,  but  supposed  it 
to  be  a  pig  on  the  track,  and  did  not  slacken 
speed  until  it  was  too  late  to  stop  the  train, 
after  di.scovcring  the  object  to  be  a  child, 
an  instruction  that  "  an  object  lying  between 
the  ties,  not  more  than  two  or  three  inches 
above,  is  not  ordinarily  an  object  indicating 
danger  or  calling  for  increased  vigilance, 
*  ♦  *  nor  would  the  engineer  be  required 
to  slow  down  the  speed  of  his  engine  until 
he  discovered  that  it  would  probably  endan- 
ger the  train  or  passengers,  or  would,  if  a 
human  being,  be  itself  in  danger,"  is  prop- 
erly refused.  Keyser  v.  Chicago  &•  G,  7".  A*. 
Co.,  31  Am.  &*  ling.  A*.  Cas.  399,  66  Mic/i. 
390,  10  Wi-sl.  Kep.  646,  33  A'.  W.  Rep.  867. 

An  instruction  that  "  the  father  was  guilty 
of  negligence  if  the  boys  were  of  such  tender 
years  and  discretion  that  they  could  not  ap- 
preciate the  danger  of  driving  in  the  night 
or  the  importance  of  exercising  ordinary 
care  to  avoid  injury,"  is  properly  refused, 
the  jury  having  been  charged  in  cHect  that 
it  was  essential  to  a  recovery  that  the  older 
boy  exercised  the  care  and  prudence  of  an 
adult  person.  Parish  v.  Eden,  62  Wis,  272, 
22  A'.  W.  Rep.  399.— Applying  Hoppe  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  61  Wis.  357, 

174.  Erroneous  iiiHtriictioiis,  i^eii- 
crally. — An  instruction  ignoring  the  rule 
that  the  degree  of  care  required  of  an  in- 
fant depends  upon  its  age  and  discretion  is 
erroneous.  Washington  &*  G,  R.  Co.  v. 
Gladmon,  15  Wall.  (U.  S.)  401,  4  Am.  Ry. 
Rep.  500. 

Wiiere  a  company  is  sued  for  injuries  to 
a  child  it  is  error  to  instruct  the  jury  that  if 
the  child  "  was  not  seen  by  the  driver  in 
time  to  stop  his  car  and  to  avoid  the  acci- 
dent" they  must  find  for  the  defendant,  as 
such  instruction  overlooks  the  fact  that  the 
driver  may  have  been  negligent  in  not  dis- 
covering the  child  as  soon  as  he  should. 
Welsh  v.  Jackson  County  Horse  R.  Co.,  81 
il/(7.  466.— Followed  in  Bergman  v.  St. 
Louis,  I.  M,  &  S.  R.  Co.,  88  Mo.  678. 

It  seems  that  a  general  instruction  to  the 
jury,  in  an  action  by  a  parent  for  the  negli- 
gent killing  of  an  infant  child,  that  in  deter- 
mining the  amount  of  the  verdict  they 
should  have  "  regard  to  the  mitigating  and 
aggravating  circumstances"  is  bad  ;  the  in- 
struction should  designate  what  circum- 
stances are  to  be  considered  as  mitigating 
or  aggravating  damages.  But  if  there  are 
no  mitigating  circjimstances  in  evidence, 
the  defendant  cannot  complain  of  such  an 


instruction  for  its  generality.  A'agel  v. 
Missouri  Pac.  R.  Co.,  10  Atn.  &•  ling.  R. 
Cas.  702,  75  Mo.  C53,  43  Am.  A'</.  418.— Rr.- 
viKwiNc.  Ihl  V.  Forty-second  St.  A  (i.  S. 
F.  R.  Co.,  47  N.  Y.  317.— DiSTiNouisiiKi) 
IN  Dunn  V.  Cass  Ave.  &  F.  G.  R.  Co..  21 
Mo.  App.  188.  Followed  in  Smith  v. 
Wabash,  St.  L.  .t  1'.  R.  Co.,  31  Am.  &  Fng. 
R.  Cas.  331,  92  Mo.  359. 

Where  a  boy  stopped  on  a  railroad  at  a 
street  cnjssing  to  await  the  passage  of  a 
train  on  another  track  and  did  not  look  or 
listen  for  a  train  on  the  track  on  which 
lie  stood,  it  is  error  to  instruct  the  jury 
that,  although  he  did  not  exercise  care  ac- 
cording to  his  age  and  discretion,  the  com- 
pany is  liiible  if  the  bell  of  the  engine  by 
which  he  was  struck  was  not  sounded  for 
thecrossing,  and  the  failure  to  so  sound  the 
bell  directly  caused  the  injury.  Dlauhi  \. 
St.  Louis,  I.  M.  &*  S.  R.  Co.,  105  Mo.  645,  16 
S.  W.  Rep.  281. — EXPLAININC;  AND  gUALl- 
KVING  Kelly  V.  Union  R.  &  T.  Co.,  95  Mo. 
279.  Following  Guenthert'.  St.  Louis,  I. 
M.  &  S.  R.  Co.,  95  Mo.  286.  Quoting  Kel- 
ley  V.  Hannibal  &  St.  J.  R.  Co.,  75  Mo, 
138;  Gorton  v,  Erie  R.  Co.,  45  N.  Y.  662; 
Zimmerman  v.  Hannibal  &  St.  J,  R.  Co.,  71 
Mo.  476;  Powell  V.  Missouri  Pac.  R.  Co., 
76  Mo.  80;  Moore  v.  Philadelphia,  W.  &  B. 
R.  Co.,  108  Pa.  St.  349. 

Said  instruction  is  also  in  conflict  with 
another  which  told  the  jury  that  if  the  train 
approached  the  place  of  accident  at  a  low 
rate  of  speed,  but  without  sounding  the  en- 
gine-bell for  thecrossing, and  plaintiff  went 
on  the  track  when  the  train  was  within  fif- 
teen or  twenty  feet  of  him,  the  defendant's 
agents  in  charge  of  the  train,  after  seeing 
plaintifi^s  danger,  did  all  they  could  to  stop 
the  train  and  prevent  the  accident,  plaintiff 
could  not  recover.  Dlauhi  v.  St.  Louis,  /. 
i1/.  Sf'  S.  R.  Co.,  105  Mo.  645,  16  S.  11:  Rep. 
281. — Applied  in  Prewitt  v.  Eddy,  115  Mo. 
283. 

175.  Mislcndiiif;  iustriictioiiH. — 
Where  it  is  charged  that  a  boy  is  injured 
by  reason  of  a  sudden  jolt  of  a  street-car 
while  he  is  standing  on  the  front  platform, 
and  the  company  sets  up  as  a  defense  his 
own  contributory  negligence  in  standing  on 
such  platform,  it  is  error  for  the  court  to 
instruct  the  jury  that  they  must  find  for  the 
defendant  if  they  believe  from  the  evidence 
that  the  boy  was  injured  by  his  own  care- 
lessness in  jumping  from  the  car.  such  in- 
struction being  liable  to  divert  the  atten- 
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tion  of  the  jury  and  the  question  of  the 
negligence  of  the  boy  in  standing  on  the 
platform.  Wt'llmoit  v.  Corrigan  Con.  St.  R. 
Co.,  {Mo.)  1 6  5.  IV.  Rep.  500. 

Where  a  company  is  sued  for  injuries  to 
a  child,  the  company  cannot  complain  of  an 
instruction  to  the  effect  that  the  degree  of 
care  which  the  child  must  exercise  "  must 
not  be  measured  by  a  person  of  mature 
years,"  where  it  appears  that  the  jury  must 
have  understood  it  as  but  a  suggestion  that 
in  considering  the  child's  conduct  it  was 
their  duty  to  consider  and  give  proper 
weight  to  the  fact  that  she  was  but  a  child. 
Bennett  v.  New  Yotr  C.  &»  H.  R.  R.  Co.,  16 
N.  V.  Supp.  765.  But  compare  Bates  v. 
Nashville,  C.  6-  St.  L.  R,  Co.,  90  Tenn.  36, 
15  S.  W.  Rep.  1069. 

A  charge  of  the  court,  in  an  action  for  in- 
jury done  a  child  by  a  turntable,  that  the 
law  does  not  impose  any  duty  on  the  com- 
pany to  lock  or  fasten  its  turntable,  was 
properly  refused,  because  tending  to  mislead 
the  jury  to  the  belief  that  no  no  duty  rested 
on  the  company  to  keep  its  turntable 
securely.  Gulf,  C.  &*  S.  F.  R.  Co.  v.  Evan- 
sich,  6i  Tex.  3.— Followed  in  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Evansich,  63  Tex.  54. 

170.  Instructions  invading:  the 
province  of  the  jury.— Plaintiff  sued 
for  injuries  sustained  by  being  thrown  from 
the  foot-board  of  a  switching-engine.  The 
testimony  was  conflicting  as  to  j'  'ntiff 
being  on  the  foot-board,  or,  if  there,  us  .0  his 
being  seen  by  the  engineer,  or  whether,  if 
seen  at  all,  he  was  seen  before  or  after  start- 
ing. The  court  instructed  the  jury  not  to 
find  for  the  plaintiff  unless  the  engineer 
actually  saw  plaintiff  on  the  foot-board,  in 
which  case  he  should  have  ordered  him  off 
before  starting  the  train,  and  said  that  it 
was  conceded  that  the  boy  was  on  the  foot- 
board, and  assumed  the  boy  said  the  en- 
gineer saw  hJm  before  starting.  Held,  that 
the  court  erred  in  treating  controverted 
facts  as  undisputed,  and  that,  as  the  duty  to 
ke-p  off  a  child  entirely  could  not  be  quite 
the  same  as  the  duty  which  would  arise 
from  seeing  him  already  on  a  moving  train, 
there  was  error  in  saying  ^he  plaintiff  should 
recover  if  the  engineer  saw  him,  without 
reference  to  the  time  and  circumstances  of 
seeing  him.  Hughesw  Detroit,  G.  H.  &*M. 
R.  Co.,  65  Mich.  10,  31  A'.  W.  Rep.  603. 

In  an  action  for  the  death  of  plaintiff's 
son,  a  boy  ten  years  of  age,  the  evidence 
tended  to  show  that  while  on  the  street  un- 


attended he  was  run  over  and  killed  by  de- 
fendant's street-cars,  drawn  by  mules.  It 
was  daylight,  and  the  deceased  knew  the 
street  well ;  the  mules  were  going  in  a  »alk, 
and  he  could  have  seen  the  car  if  he  had 
looked.  Held,  that  it  was  error  to  charge 
the  jury  that  the  deceased  had  a  right  to 
presume  that  the  company  had  complied 
with  the  law  requiring  bells  on  the  mules, 
in  the  absence  of  knowledge  to  the  contrary, 
as  it  was  a  question  for  the  jury  whether,  if 
he  had  exercised  due  care,  deceased  would 
not  have  observed  the  lack  of  bells.  Lynch  v. 
Metropolitan  St.  R.  Co.,  56  Am.  &•  Eng.  R. 
Cas.  571,  112  Mo.  420,  20  5.  W.  Rep.  642. — 
Distinguishing  Correll  v.  Burlington,  C. 
R.  &  M.  R.  Co.,  38  Iowa  120. 

An  instruction  that  the  deceased  was  re- 
quired to  exercise  only  such  care  as  might 
be  expected  of  a  boy  of  his  age  and  capacity, 
and  that  the  same  degree  of  care  in  avoid- 
ing danger  is  not  required  from  a  person  of 
tender  years  and  imperfect  discretion  as 
from  a  person  of  maturer  years  and  greater 
discretion,  under  similar  circumstances,  was 
erroneous  in  assuming  that  the  deceased 
was  a  person  of  imperfect  discretion,  instead 
of  leaving  that  question  to  the  determina- 
tion of  the  jury ;  and  also  in  failing  to  direct 
the  jury  that  before  plaintiff  could  recover 
it  must  appear  that  the  deceased  was  using, 
at  the  time  of  the  injury,  the  care  and  cau- 
tion of  one  of  his  age  and  capacity.  Lynch 
V.  Metropolitan  St.  R.  Co.,  56  Am.  &»  Eng. 
R.  Cas.  571, 112  Mo.  420,  20  S.  IV.  Rep.  642. 

In  an  action  against  a  railway  company  for 
causing  the  death  of  a  boy  10  years  old,  it 
was  error  to  instruct  the  jury  that  the  boy 
was  required  to  exercise  only  such  care  and 
prudence  as  might  be  expected  of  a  boy  of 
his  age  and  capacity  under  similar  circum- 
stances, and  that  the  same  degree  of  care 
and  prudence  in  avoiding  danger  is  not  re- 
quired of  a  person  of  tender  years  and  im- 
perfect discretion  as  from  a  person  of  ma- 
turer years,  while  refusing  tiie  charge  to  the 
effect  that  he  was  guilty  of  negligence  if  he 
was  old  enough  to  know  the  danger  of  get- 
ting in  front  of  a  moving  car  and  stooping 
down  on  the  track  without  looking  for  the 
car;  and  if,  in  tiie  exercise  of  such  prudence 
as  a  boy  of  his  age  ought  to  exercise,  he 
ought  to  have  known  that  the  car  was  com- 
ing, then  the  absence  of  bells  could  not  be 
said  to  concur  in  causing  his  injury,  since 
the  instruction  assumed  that  the  boy  was  a 
boy  of  imperfect  discretion,  which  was  a 
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question  for  the  jury  to  determine.  Lynch 
V.  Metrcpolitan  St.  R.  Co.,  56  Am.  (S-»  Eng. 
R.  Cas.  571,  112  Mo.  420,  20  S.  tV.  Rep. 
642. 

The  question  of  due  care,  when  negli- 
gence is  charged  against  a  railway  company 
on  account  of  leaving  its  turntable  unfast- 
ened, is  one  for  the  jury  ;  and  a  charge,  that 
the  failure  of  the  company  to  fasten  its 
tab;*;  under  a  condition  of  facts  stated 
would  be  negligence,  would  be  an  invasion 
of  the  province  of  the  jury,  and  was  prop- 
erly refused.  Houston  &r*  T.  C.  R.  Co.  v. 
Simpson,  60  Tex.  103.— Distinguished  in 
Daniels  v.  New  York  &  N.  E.  R.  Co.,  154 
Mass.  349. 

177.  Iu8triictiou8  outside  the  is- 
Miie. — In  an  action  for  damages  for  injuries 
10  a  child  of  tender  years  alleged  to  have 
been  placed  in  charge  of  a  coal  car  on  a 
down-grade,  where  the  only  testimony  in 
regard  to  the  difficulty  of  operating  the  car- 
brake  was  that  of  the  injured  child,  who 
had  no  experience  with  brakes  generally,  an 
instruction  on  the  question  of  defective 
brakes  is  not  proper  to  the  case.  Guley  v. 
North  Western  C.  &*  T.  Co.,  7  Wash.  491, 
35  Pac.  Rep.  372. 

A  boy  having  safely  alighted  from  a 
street-car  while  it  was  in  motion,  and,  while 
running  across  the  street  from  behind  the 
car,  having  been  struck  and  injured  by 
another  car  going  in  the  opposite  direction, 
it  is  error  to  leave  to  the  jury  the  question 
as  to  whether  the  conductor's  failure  to  stop 
the  car  for  the  boy  to  alight  contributed  to 
tlie  injury.  Dunn  v.  Cass  Ave.  &*  F.  G.  R. 
Co.,  21  Mo.  App.  188.— Distinguishing 
Fortune  v.  Missouri  R.  Co.,  10  Mo.  App. 
252. — Reviewed  in  Hudson  v.  Wabash  & 
W.  R.  Co.,  32  Mo.  App.  667. 

An  instruction  to  the  jury  to  find  for 
plaintiffs,  if  they  "  believe  from  the  evidence 
tliat  plaintiffs  negligently  permitted  their 
son  to  wander  from  his  home  and  to  go 
upon  the  turntable  of  defendant,  and  that 
the  son  was  killed  by  said  turntable,  and 
that  he  was  so  young  and  inexperienced  as 
not  to  possess  sufficient  judgment  to  warn 
him  of  the  danger  of  the  place  or  character 
of  the  machinery,  and  that  he  was  killed  by 
negligence  and  carelessness  of  defendant  in 
not  properly  guarding  and  protecting  said 
turntable  and  keeping  children  from  play- 
ing on  the  same " — held,  to  be  clearly 
erroneous;  but  it  was  also  held  that,  be- 
3  D.  R,  D.  -52. 


cause  of  said  instruction,  the  court  would 
not  reverse  the  judgment  where  it  appeared 
that  tliere  was  no  evidence  whatever  that 
plaintiffs  ever  assented  to  or  approved  of 
their  child  going  on  the  turntable  ;  but,  on 
the  contrary,  they  prohibited  his  so  doing. 
Koons  V.  St.  Louis  &^  I.  AL  R.  Co.,  65  Mo. 
592.— Approved  in  Evansich  7>.  Gulf.  C.  & 
S.  F.  R.  Co.,  6  Am.  &  Eng.  R.  Cas.  182,  57 
Tex.  126. 

178.  ErroiiooiiM  instructions  fa- 
vorable to  appellant.— Where  it  appears 
that  company  is  guilty  of  a  high  degree 
of  nii^ligence  in  injuring  a  boy  who  may 
have  been  guilty  of  some  negligence,  the 
company  cannot  complain  of  an  instruction 
that  tells  the  jury  that  the  company's  em- 
ployes were  required  to  exercise  only  ordi- 
nary care  to  give  warning  of  the  approach 
of  trains  by  a  bell  or  whistle,  and,  if  given, 
defendant  was  not  liable,  and  if  plaintiff 
was  guilty  of  negligence  he  cannot  recover, 
unless  defendant  became  aware  of  the  dan- 
ger and  could  have  avoidcH  the  injury  by 
ordinary  care,  as  such  instruction  is  nioie 
favorable  to  the  defendant  than  the  law 
authorizes.  Kentucky  C.  R.  Co.  v.  Smith, 
{Ky.)  20  S.  W.  Rep.  392. 

170.  Directing  verdict.— While  boys 
were  playing  on  a  sand-laden  car  standing 
on  a  switch  within  the  city  limits,  the  train 
was  moved,  and  while  in  motion  the  con- 
ductor ordered  the  boys  off.  The  youngest, 
a  boy  of  seven  years,  in  jumping  off  fell 
under  the  wlieels  and  was  injured.  In 
actions  brought  by  the  father  of  the  child, 
and  by  the  child,  against  the  company, 
plaintiffs  offered  to  prove  the  above  facts 
and  others  showing  negligence  by  defend- 
ant's servants.  Held,  that  the  court  below 
properly  refused  to  admit  plaintiffs'  offers, 
and  properly  directed  verdicts  for  defend- 
ant. Cauley  v.  Pittsburgh,  C.  &■•  St.  L.  R. 
Co.,  2  Am.  &>  Eng.  R.  Cas.  4,  o.  Pa.  St.  398. 
—Limited  in  Darwin  v.  Charlotte,  C.  &  A. 
R.  Co.,  23  So.  Car.  53',  55  Am.  Rep.  32. 

180.  What  instructions  must  be 
given  even  without  request.- When  a 
case  involves  the  question  whetl-Ci  a  boy 
under  the  age  of  14  years  was  gu.lty  of  con- 
'ributory  negligence,  it  is  the  duty  of  the 
court,  without  request,  to  instruct  the  jury 
as  to  the  care  and  discretion  required  of 
children.  Wright  v.  Detroit,  G.  H.  &*  M. 
R.  Co.,  42  Am.  <S-  Eng.  R.  Cas.  140,  77  Afich. 
123,  43  ^-  ^-  ^'^P-  765. 
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5.  Amount  of  Recovery ;  Damages. 

181.  Generally.  —  Under  California 
Code  of  Civil  Pro.  §§  376,  377,  allowing  a 
parent  to  sue  for  injuries  negligently  in- 
flicted upon  his  minor  child,  the  parent  can 
recover  only  such  damages  as  he  has  him- 
self sustained.  Any  damages  personal  to 
the  child  must  be  recovered  in  a  suit  in  its 
name.  Diirkce  v.  Central  Pac.  R,  Co.,  25 
Am.  &•  Eng.  R.  Cas.  350.  56  Cal.  388,  38 
Am.  Rt'p,  59.— Quoting  Oldfield  ?/.  New 
York  &  H.  R.  Co.,  14  N.  Y.  318.— Ap- 
proved IN  Hedrick  v.  Ilwaco  R.  &  N.  Co., 
4  Wash.  400.  Distinguished  in  Baker  v. 
Flint  &  P.  M.  R.  Co.,  91  Mich.  298. 

In  such  action  it  is  error  to  instruct  the 
jury  that  their  verdict  should  be  the  amount 
of  money  which  would  compensate  the 
child  for  his  injuries.  Dnrkee  v.  Central 
Pac.  R.  Co.,  25  Am.  iS-»  Eng.  R.  Cas.  350,  56 
Cal.  388,  38  Am.  Rt/>.  59. 

Where  a  suit  is  brought  to  recover  for 
the  wrongful  death  of  a  minor  child,  it  is 
within  the  province  of  the  jury  to  form  an 
estimate  of  the  damages,  both  present  and 
prospective,  resulting  to  the  next  of  kin. 
In  such  case  the  jury  may  estimate  the 
pecuniary  damages  from  the  facts  proven, 
in  connection  with  their  own  knowledge 
and  experience,  and  it  is  not  necessary  that 
any  witnesses  should  have  expressed  an 
opinion  of  the  amount  of  such  pecuniary 
loss.  Union  Pac.  R.  Co.  v.  Dunden,  34 
Am.  <S-  Eng.  R.  Cas.  88,  37  A'an.  i,  14  Pac. 
Rep.  501. 

To  authorize  a  verdict  for  substantial 
damages,  in  an  action  by  a  parent  for  the 
negligent  killing  of  his  infant  child,  it  is 
not  necessary  to  make  proof  of  the  amount 
of  damages  sustained.  The  jury  may  infer 
this  from  all  the  facts  in  evidence.  Nagel 
v.  Missouri  Pac.  R.  Co.,  10  Am.  &*  Eng.  R. 
Cas.  702,  75  Mo.  653,  42  Am.  Rep.  418. 

In  an  action  by  a  father  for  damages  to 
his  minor  son,  it  is  competent  for  the  jury 
to  take  into  consideration  the  loss  arising 
from  the  neglect  of  plaintiff's  business  dur- 
ing his  son's  illness;  also  the  prospective 
loss  to  the  father  likely  to  arise  from  the 
crippled  state  of  his  son.  Plack  v.  Carroll- 
ton  R.  Co.,  10  La.  Ann.  33.— Explained  in 
Belknap  w.  Boston  &  M.  R.  Co.,  49  N.  H. 

358. 

182.  Loss  of  services.— (i)  Injuries 
resulting  in  death. — A  parent  may  recover 
of  a  company  damages    for    the    loss    of 


future  services  of  a  child  negligently  killed 
by  its  train.  St.  Louis,  I.  M.  &*  S,  R.  Co. 
V.  Freeman,  4  Am.  &-  Eng.  R.  Cas.  608,  36 
Ari:  41. 

The  court  instructed  the  jury  that,  if 
plaintiff  was  entitled  to  a  recovery,  she  was 
entitled  to  a  verdict  for  "  such  sum  as  you 
may,  under  the  evidence,  reasonably  believe 
plaintiff  might  have  received  from  the  as- 
sistance of  the  deceased  had  he  not  been 
killed ;  and  you  may,  in  estimating  such 
sum,  consider  the  age  of  the  deceased,  the 
time  he  might  have  lived,  the  age  of  the 
plaintiff,  the  time  she  might  probably  live, 
and  any  other  evidence  tending  to  show 
what  damages,  if  any,  she  might  have  suf- 
fered by  reason  of  the  killing  of"  her  son. 
Held,  that  although  the  measure  of  the 
damages  is  a  sum  equal  to  the  pecuniary 
benefit  the  parent  had  a  reasonable  expecta- 
tion of  receiving  from  her  child  had  he  not 
died,  the  enumeration  of  subjects  of  consid- 
eration did  not  extend  the  limits  of  inves- 
tigation beyond  what,  from  the  testimony, 
the  plaintiff  reasonably  would  have  received 
had  her  son  lived,  and  was  not  misleading. 
Missouri  Pac.  R.  Co.  v.  Lee,  35  Am.  &*  Eng. 
R.  Cas.  364,  70  Tex.  496,  7  6".  JF.  Rep.  857. 
—Quoting  International  &  G.  N.  R.  Co.  v. 
Kindred,  57  Tex.  503. 

In  an  action  by  the  father  to  recover  dam- 
ages by  reason  of  injuries  received  through 
defendant's  negligence,  which  resulted  in 
the  death  of  his  child,  recovery  can  only  be 
had  for  loss  of  the  child's  .services  since  the 
death  and  possibly  for  funeral  expenses ;  no 
recovery  can  be  had  in  such  a  case  for  men- 
tal anguish  and  for  loss  of  services,  nursing, 
and  expenses  incurred  prior  to  the  death. 
Dunyea  v.  Metropolitan  R.  Co.,  8  Mackey 
{D.  C.)  76. 

(2) not  resulting  in  ^/(f «///.  — Damages 

for  the  loss  of  a  child's  services  cannot  be 
recovered  without  evidence  tending  to  show 
the  probable  value  of  such  services  from  the 
time  of  the  injury  to  the  child's  majority. 
Dunn  V.  Cass  Ave.  &^  F.  G.  R.  Co.,  21  Mo. 
App.  188.— DiSTiNGUiSHiNc;  Nagel  ?'.  Mis- 
souri Pac.  R.  Co.,  75  Mo.  653;  Frick  7>.  St. 
Louis,  K.  C.  &  N.  R.  Co..  75  Mo.  542.— Ap- 
plied IN  Buck  V.  People's  St.  R.,  E.  L.  & 
P.  Co.,  46  Mo.  App.  555. 

In  assessing  the  damages  of  a  father  for 
the  loss  of  the  services  of  his  minor  child, 
when  the  child  has  been  injured,  but  not 
killed,  through  the  negligence  of  the  de- 
fendant in  the  action,  no  deduction  should 
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be  made  for  the  cost  of  the  support  of  the 
child  subsequent  to  the  injury.  Schmits  v. 
St.  Louis,  I.  M.  «S-  5.  A*.  Co.,  46  Mo.  App, 
380. 

The  father  is  entitled  to  recover,  as  dam- 
ages, an  amount  which  will  fully  compen- 
sate him  for  the  loss  of  service  and  the  care 
of  the  child,  and  expense  resulting  from  the 
injury,  for  a  period  not  extending  beyond 
the  maturity  of  the  child,  including  surgical 
attention,  care,  nursing,  medicine,  and  the 
like.  Buck.  v.  People's  St.  R.,  E.  L.  &*  P. 
Co.,  46  Mo.  App.  555.— Applying  Frick  v. 
St.  Louis.  K.  C.  &  N.  R.  Co.,  75  Mo.  542 ; 
Dunn  V,  Cass  Ave.  &  F.  G.  R.  Co.,  21  Mo. 
App.  \Z%.— Frick  v.  St.  Louis,  K.  C.  6-  N. 
R.  Co,,  10  Am.  &•  Eng.  R.  Cas.  776,  75  Mo. 
542.— Distinguished  in  Dunn  v.  Cass  Ave. 
&  F.  G.  R.  Co.,  2-  Mo.  App.  188. 

The  parent  may  recover  for  loss  of  ser- 
vices until  the  child  reaches  his  majority ; 
and  if  the  disability  is  continuing  the  child 
may  recover  thereafter.  Traver  v.  Eighth 
Ave.  R,  Co.,  4  Abb.  App.  Dec.  {N.  K)  422,  6 
Abb.  Pr.  N.  S.  46,  3  Keycs  497. 

A  parent  is  entitled  to  recover  the  whole 
of  the  damages  which  inevitably  must  result 
from  an  injury  to  his  minor  child,  including 
the  prospective  value  of  his  services.  Drew 
V.  Sixth  Ave.  R.  Co.,  26  N.  V.  49.  —  Re- 
viewed IN  Little  Rock  &  Ft.  S.  R.  Co.  v. 
Barker,  39  Ark.  491. 

The  pan  M  may  recover  not  only  for  loss 
of  services  ih>  to  time  of  the  trial,  but  for 
prospective  loss  during  the  child's  minority. 
Cuming  v.  Brooklyn  City  R.  Co.,  109  N.  Y, 
95.  21  Abb.  N,  Cas.  i,  16  A^.  E.  Rep.  65,  14 
N.  V.  S.  R.  788, 12  Cent.  Rep,  219;  reversing 
38  Hun  362. 

The  parent  is  confined  to  loss  of  service 
before  suit  brought,  together  with  reason- 
able compensation  for  the  expenses  in- 
curred and  care  bestowed  by  himself  and 
servants  during  the  illness  of  the  child,  and 
he  cannot  recover  for  the  prospective  loss 
during  the  minority  unless  he  has  declared 
specially  therefor.  Gillian  v.  Nerv  York 
6-  //.  R.  Co.,  I  E.  D.  Smith  {N.  F.)  453. 

The  damages  recoverable  by  a  parent  for 
injuries  to  a  minor  child,  not  resulting  in 
death,  are  not  restricted  to  the  value  of  the 
services  of  the  child  during  its  minority, 
less  the  expense  of  feeding  and  clothing  it. 
Texas  &*  P.  R.  Co.  v.  Morin,  25  Am.  &* 
Eng,  R,  Cas,  539,  66  Tex.  133. 

In  a  suit  by  a  father  for  permanent  in- 
jury, as  the  loss  of  an  arm,  inflicted  on  his 


minor  son  by  tlie  negligence  of  other  em- 
ployes of  the  road,  when  the  employment 
was  without  the  father's  consent,  the  plain- 
tiff is  entitled  to  recover  the  value  of  the 
son's  services  until  he  arrives  at  the  age  of 
twenty-one  years,  the  expense  of  medical 
attendance  and  nursing,  and  such  other  ex- 
penses as  are  rendered  necessary  by  the  in- 
jury. Houston  &*  G,  N.  R.  Co.  v.  Miller, 
49  Tex.  322. 

The  father  of  an  injured  child  having  re- 
covered damages  for  the  temporary  disabil- 
ity that  may  have  been  incurred  by  his 
child  from  negligence  on  the  part  of  the 
company  in  not  properly  securing  its  turn- 
table, so  that  children  would  not  be  injured 
by  playing  on  the  same,  such  minor  son, 
owing  services  to  his  father,  cannot  recover 
for  loss  of  time  or  inability  to  labor  or  earn 
money  during  his  minority;  and  a  charge  of 
the  court,  to  the  effect  that  the  jury  may 
award  damages  to  the  minor  individually 
for  such  temporary  bodily  disability,  was 
error.  Gulf,  C.  Sr*  S.  F,  R,  Co.  v.  Evansich, 
63  Tex,  54. 

A  mother  on  the  death  of  her  husband 
succeeds  to  the  obligations  of  the  latter  to- 
wards their  minor  child,  and  therefore,  if 
such  child  receives  personal  injury  through 
the  negligence  of  another,  and  if  the  mother, 
in  compliance  with  her  obligations,  actually 
supports  him  thereafter  during  his  minority, 
she  is  entitled  in  the  assessment  of  the 
damages  to  all  the  wages  which  the  child 
could  have  earned  during  its  minority, 
without  any  deduction  for  or  on  account  of 
the  support  of  tlie  child.  Mauerman  v.  St, 
Louis,  I.  M.  &-  S.  R,  Co..  41  Mo.  App,  348. 
— Followed  in  Schmitz  v.  St.  Louis,  \.  M. 
&  S.  R.  Co.,  46  Mo.  App.  380. 

183.  Medical  atteuclniive.— The  par- 
ent suing  for  injuries  to  his  child  may  re- 
cover for  the  expenses  incurred  for  medical 
attendance.  Black  v.  Carrollton  R.  Co.,  10 
Zrt.  Ann.  33.  Frick  v.  St.  Louis,  K.  C.  <&*  A''. 
R.  Co.,  10  Am,  <S-  Eng.  R.  Cas.  7j6,  75  Mo. 
542.  Buck  v.  People's  St,  R.,  E.  L.  &•  P. 
Co.,  46  Mo.  App.  555.  Houston  6-  G.  N,  R. 
Co.  V.  Miller.  49  Tex.  322. 

But  future  and  contingent  expenses  for 
medical  attendance  are  not  recoverable  by 
the  parent,  but  only  by  the  child  Cuming 
V.  Brooklyn  City  R.  Co.,  109  A'^.  Y.  95,  21 
Abb.  N.  Cas.  i,  16  A^  E.  Rep.  65,  14  A^.  Y. 
S.  R.  788,  12  Cent.  Rep,  219;  reversing  38 
Hun  362. 

Where  a  parent  sues  for  injuries  to  his 
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minor  child  and  claims,  as  an  item  of  dam- 
ages, for  expense  of  medical  attendance,  he 
can  only  recover  those  actually  incurred  or 
immediately  necessary.  0//«/>(f  v.  Brook- 
lyn City  R.  Co.,  \(X)N.  Y.  95.  21  Abb.  N. 
Cas.  I.  16  JV.  E.  Rep.  65,  14  A'.  Y.  S.  R.  788. 
12  Cent.  Rep.  219  ;  reiser  sing  38  Hun  362. — 
Following  Dennis  v.  Clark,  2  Cush. 
(Mass.)  347. — Followed  in  Gumming  v. 
Brooklyn  City  R.  Co.,  i  Silv.  Sup.  Ct.  327. 
Reviewed  in  Lang  v.  New  York,  L.  E.  & 
W.  R.  Co.,  4  N.  Y.  Supp.  565. 

184.  expenses,  care,  and  nursing^. 
— Where  a  child  has  been  injured  through 
a  company's  negligence,  the  father  may  re- 
cover damages  as  compensation  for  surgical 
attention,  care,  nursing,  and  medicines  pur- 
chased. Buck  V.  People's  St.  R.,  E.  L.  «S- 
P.  Co.,  46  Mo.  App.  555.  Black  v.  Carrollton 
R.  Co.,  10  La.  Ann.  33.  Frick  v.  St.  Louis, 
K.  C.  6-  N.  R.  Co.,  10  Am.  5-  Eng.  R.  Cas. 
776,  75  Mo.  542.  Gilligan  v.  New  York  &» 
H.  R.  Co.,  I  E.  D.  Smith  (N.  Y.)  453. 
Houston  &*  G.  N.  R.  Co.  v.  Miller,  49  Tex. 
322. 

In  an  action  by  a  father  to  recover  dam- 
ages for  injuries  to  an  infant  child,  caused 
by  defendant's  negligence,  he  is  entitled  to 
recover  his  pecuniary  loss,  i.  e.,  the  value  of 
the  services  of  the  child  while  incapacitated 
because  of  the  injury,  and  the  reasonable 
expenses  necessarily  incurred  in  the  effort 
to  restore  the  child  to  health.  Barnes  v. 
Keene,  132  A^.  Y.  13,  29  A''.  E.  Rep.  1090,  42 
N.  Y.  S.  R.  853. 

In  such  an  action  it  appeared  that  the 
father,  who  had  had  experience  as  a  nurse 
himself,  in  that  capacity  took  the  entire 
charge  of  the  child.  After  proving  the  value 
of  his  services  as  such  he  was  permitted  to 
prove,  under  objection  and  exception,  that 
in  order  to  care  for  his  child  he  gave  up  a 
lucrative  business  engagement,  and  also  to 
prove  the  amount  of  the  agreed  compensa- 
tion; the  court  refused  to  charge  that  the 
jury  was  not  at  liberty  to  allow  more  than 
what  would  have  been  paid  to  a  competent 
trained  or  professional  nurse.  Held,  error; 
that  while  plaintiff  was  entitled  to  recover 
the  value  of  his  services  as  a  nurse,  he  was 
not  entitled  to  recover  in  addition  thereto 
what  he  might  have  made  had  he  not  aban- 
doned the  business  engagement.  Barnes  v. 
Keene,  132  A';  Y.  13,  29  A';  E.  Rep.  1090,  42 
N.  Y.  S.  R.  853.- 

If  a  child  suffers  physical  injury  through 
the  negligence  of   a  railway  company,  its 


father  is  entitled  to  recover,  as  part  of  his 
damages,  reasonable  compensation  for  the 
services  of  both  his  wife  and  himself  in 
nursing  the  child.  Schmitz  v.  St.  Louis,  I. 
M.  6-  S.  R.  Co.,  46  Mo.  App.  380.— Follow- 
ing Blair  v.  Chicago  &  A.  R.  Co.,  89  Mo. 

334- 

It  is  error,  in  an  action  by  a  mother  for 
personal  injury  to  her  minor  child,  to  direct 
the  jury  to  include  in  the  assessment  of 
the  damages  the  value  of  the  care  given  by 
the  mother  to  such  son  owing  to  the  in- 
juries received  by  him,  if  there  is  no  evi- 
dence of  the  value  of  such  care.  Mauer- 
man  v.  St.  Louis,  I.  M.  &-  S.  R.  Co.,  41  Mo. 
App.  348. 

Where  a  father  sues  for  injuries  to  his 
minor  child  it  is  proper  to  instruct  the  jury 
to  allow  damages  for  the  care  and  nurture 
of  the  child,  so  far  as  made  more  expensive 
by  the  injury,  where  it  appears  that  the  in- 
jury of  necessity  will  make  the  child  more 
helpless,  though  there  be  no  direct  proof 
that  there  would  be  greater  expense.  From 
the  nature  of  the  case  there  can  be  no 
direct  evidence  as  to  the  amount  of  the 
damages.  Lang  v.  Ne^v  York,  L.  E.  &*  W. 
R.  Co.,  51  Htm  {N.  Y.)  603,  22  A'.  Y.  S.  R. 
no,  4  A';,  Y.  Supp.  565  ;  affirmed  in  123  N. 
Y.  656,  wwi.— Distinguishing  Cuming  v. 
Brooklyn  City  R.  Co.,  109  N.  Y.  95.  Fol- 
lowing O'Mara  v.  Hudson  River  R.  Co.,  38 
N.  Y.  445- 

In  an  action  brought  by  a  parent  for  loss 
of  services  of  a  minor  child,  disabled  by 
the  tortious  act  of  defendant,  the  plaintiff 
is  entitled  to  recover  for  expenses  actually 
and  necessarily  incurred,  or  which  are  im- 
mediately necessary,  in  consequence  of  the 
injury  in  the  care  and  cure  of  the  child  ; 
but  not  for  future  prospective  contingent 
expenses  of  this  kind.  Cuming  v.  Brook- 
lyn City  R.  Co.,  109  A^.  Y.  95.  21  Abb.  N. 
Cas.  I,  16  A^.  E.  Rep.  65,  14  A^.  Y.  S.  R.  788, 
12  Cent.  Rep.  219  ;  reversing  38  Hun  362. — 
Distinguished  in  Lang  v.  New  York,  L. 
E.  &  W.  R.  Co.,  51  Hun  (N.  Y.)  603.  22  N. 
Y.  S.  R.  no. 

In  an  action  by  a  father  to  recover  dam- 
ages for  injuries  to  his  child  resulting  in 
death  no  recovery  can  be  had  for  nursing 
and  expenses  incurred  prior  to  the  death. 
Bunyea  v.  Metropolitan  R.  Co.,  8  Mackey{D. 
C.)  76. 

Where  a  child  sues  for  personal  injuries, 
no  recovery  can  be  had  for  necessary  ex- 
penses of  the  parent,  or  for  loss  of  the 
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child's  services ;  and  it  is  error  to  let  the 
parent  testify  as  to  these.  Chicago  <5-  A. 
R.  Co.  V.  Lammert,  1 2  ///.  ////.  408. 

185.  Pain,  8iifl'criii{>:,  and  inciitnl 
aniruisli.  —  (i)  Noi  recoverable.  —  Where 
parents  sue  for  injuries  to  a  minor  son  re- 
sulting in  death,  their  mental  suffering  can- 
not form  an  element  of  damages.  Galves- 
ton V.  Harbour,  62  Tex.  172.  Runyca  v. 
Metropolitan  R.  Co.,  8  Mackey  {D.  C.)  76. 

And  in  such  action  it  is  propcrto  instruct 
the  jurj'  that  the  plaintiff  is  not  entitled  to 
recover  damages  for  the  pain  or  suffering 
which  his  son  experienced  from  the  injuries 
which  he  received,  or  for  his  disfigurement 
therefrom.  Durkee  v.  Central  Pac.  R.  Co., 
25  Am.  .**  Eng.  R.  Cas.  350,  56  Cal.  388,  38 
Am.  Re-p.  59. 

Where  a  parent  sues  to  recover  for  in- 
juries to  his  minor  child,  resulting  in  death, 
the  damages  must  be  limited  to  the  ex- 
penses he  has  incurred  for  medical  attend- 
ance, his  care  in  nursing,  etc.,  and  any  loss 
of  services  from  the  time  of  the  injury  to  the 
time  of  death.  No  damages  can  be  allowed 
for  injured  feelings  or  mental  suffering. 
Covington  St.  R.  Co.  v.  Packer,  9  Bush  {Ky.) 
455. — Criticising  Ford  v.  Monroe,  20 
Wend.  (N.  Y.)  210.  Reviewing  Oakland 
R.  Co.  v.  Fielding,  48  Pa.  St,  320. 

(2)  Recoverable.  —  In  an  action  by  the 
child  for  personal  injury,  a  recovery  may  be 
had  for  pain,  suffering,  and  permanent  in- 
jury. Chicago  &^  A.  R.  Co.  v.  Lammert,  12 
///.  App.  408.  Western  <S-  A.  R.  Co.  v. 
Young,  37  Am.  &•  Eng.  R.  Cas.  489,  81  Ga. 
397.  7  S.  E.  Rep.  912. 

Where  parents  sue  for  injuries  to  a  minor 
child,  the  pain  that  the  child  has  suffered 
may  be  considered  in  estimating  the  dam- 
ages, so  far  as  such  pain  has  affected  the 
value  of  the  child's  services.  Walker  v. 
Second  Ave.  R.  Co.,  6  Al.  V.  Supp.  536,  25 
/.  <S-  .9.  141,  24  N.  V.  S.  A'.  961  ;  affirmed  in 
126  A',   Y.  668,  mem.,  37  N.  Y.  S.  R.  936. 

In  estimating  the  damages  in  an  action 
for  injury  to  a  child,  the  jury  should  con- 
sider the  health  and  condition  of  the  plain- 
tiff before  the  injury  complained  of,  as 
compared  with  its  present  condition  in  con- 
sequence of  such  injury,  and  whether  the 
injury  is  in  its  nature  permanent,  and  how 
far  it  is  calculated  to  disable  tlie  plaintiff 
from  engaging  in  those  mechanical  employ- 
ments and  pursuits  for  which,  in  the  absence 
of  such  Injury,  he  would  have  been  quali- 
fied ;  and  also  the  physical  and  mental  suf- 


fering to  which  he  was  subjected  by  reason 
of  the  injury;  and  such  damages  should  be 
allowed  as,  in  the  opinion  of  the  jury, 
would  be  a  fair  and  just  compensation  for 
such  injury  and  suffering.  Bannon  v.  Balti- 
more (S-  O.  R.  Co.,  24  Md.  108. 

In  an  action  for  injuries  to  a  boy  seven 
years  old,  which  necessitated  amputation  of 
botli  legs,  the  jury  were  instructed  that  in 
assessing  damiiges  they  should  give  ade- 
quate compensation  for  the  plaintiff "s  physi- 
cal and  mental  pain  and  suffering,  past  and 
future,  occasioned  by  his  injuries  ;  "  also  for 
the  mortification  and  anguish  of  mind 
which  he  has  suffered,  and  will  in  the  future 
suffer,  by  reason  of  the  mutilation  of  his 
body  and  the  fact  that  he  may  become  an 
object  of  curiosity  or  ridicule  among  his 
fellows. "  Held,  not  error,  the  words  quoted 
not  being  intended  to  specify  new  elements 
or  grounds  for  damages,  but  merely  to  in- 
dicate the  causes  from  which  the  mental 
pain  and  suffering  would  be  likely  to  arise. 
Neddies  v.  Chicago  &•  N.  W.  R.  Co.,  77  Wis. 
228,  46  A^.  W.Rep.  115. 

180.  Remote  and  speculative  dam- 
ages.— Where  a  father  sues  for  injuries  to 
his  minor  child,  the  defendant  cannot  com- 
plain of  a  charge  to  the  jury  that  the  con- 
tract wages  lost  by  the  father  while  nursing 
the  child  may  be  considered  in  estimating 
the  damages,  but  not  speculative  or  uncer- 
tain earnings.  Bridger  v.  Asheville  &*  S.  R, 
Co.,  27  So. Car.  456,  13  Am.  St.  Rep.  653,  3  i". 
E.  Rep.  860. 

187.  Nominal  damages.— In  a  stat- 
utory action  to  recover  for  death  caused  by 
negligence,  when  the  next  of  kin  for  whose 
benefit  the  action  is  prosecuted  were  so  re- 
lated to  the  deceased  as  to  be  entitled  to  his 
services,  or  to  support  from  him  (e.  g.,  the 
father  of  a  minor  son),  the  law  presumes 
such  loss,  and  when  it  appears  that  the  de- 
ceased was  a  man  engaged  in  active  em- 
ployment, presumably  remunerative,  and 
that  he  was  nine  months  less  than  twenty- 
one  years  of  age,  a  recovery  may  be  had,  in 
behalf  of  the  father,  of  more  than  merely 
nominal  damages.  Robel  v.  Chicago,  M.  &* 
St.  P.  R.  Co.,  35  Minn.  84.  27  A'.  W.  Rep. 

305- 

188.  Mitigation  or  aggravation  of 
damages.— (1)  Disease. — Though thedam- 
aqe  done  to  a  child  by  an  injury  appears  to 
be  aggravated  by  a  latent  hereditary  hys- 
terical diathesis,  which  had  never  exhibited 
itself  before  the  accident  and  might  never 
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have  developed  but  for  it,  the  party  in  fault 
will  be  held  for  tlie  entire  damage  as  the 
direct  result  of  tho  accident,  Lapleine  v. 
Morgan's  L.  &*  T.  K.  <S-  S.  Co.,  yj  Am. 
&•  Kng.  R.  Ciis.  348,  40  La.  Ann.  661,  i  L, 
A'.  A.  378,  4  So.  Kep.  875. 

(2)  Financial  condition  of  parent. — The 
amount  of  the  loss  recoverable  is  not  af- 
fected by  the  financial  condition  of  the  par- 
ent. Barnes  v.  Keene,  132  N.  Y.  13,  29  N. 
li.  Kep.  1090,  42  N.  V.  S.  A".  853. 

Ill  an  action  to  recover  damages  for  a 
personal  injury  to  a  youth — AeM,  that  tes- 
timony as  to  the  number  of  the  father's 
family,  and  the  means  of  his  support,  was 
admissible  in  evidence  as  tending  to  inform 
the  jury  whether  the  position  and  reason- 
able expectations  in  life  of  the  youth  were 
such  as  would  render  the  same  pursuits  as 
the  father  followed  probable  and  necessary 
for  a  livelihood  for  him.  But  such  evi- 
dence was  not  admissible  merely  to  show 
the  father's  poverty,  or  for  the  purpose  of 
influencing  the  jury  to  increase  on  that 
account  the  damages  to  be  given  to  the  son. 
Baltimore  &*  O.  A'.  Co.  v.  Shipley,  31  Md. 
368. 

180.  Diininislied  capacity  to  earn 
money.— Where  an  infant  sues  for  personal 
injuries,  the  recovery  is  not  limited  to  actual 
injury  and  pain  and  suffering  up  to  the  time 
of  the  trial,  but  may  include  prospective 
damages  for  the  disabling  effect  of  the  in- 
jury. Bay  Shore  R.  Co.  v.  Harris,  drj  Ala. 
6.— Following  South  &  N.  Ala.  R.  Co.  v. 
McLenden,  63  Ala.  266. 

In  an  action  by  an  infant  to  recover  for  a 
personal  injury,  the  jury  may  take  into  con- 
sideration, in  estimating  the  damages,  the 
diminished  capacity  of  the  child  for  labor 
after  it  arrives  at  the  age  of  twenty-one 
years.  Ft.  Worth  (S-  D.  C.  R.  Co.  v.  Robert- 
son, ( Tex.)  i6S.IV.  Rep.  1093.  Western  &*  A. 
R.  Co.  V.  Young,  37  Am.  &*  Eng.  R.  Cas.  489, 
81  Ga.  397,  7  ^-  E-  Kfp-  912. 

In  a  suit  bi ought  by  a  minor,  through  his 
next  friend,  to  recover  damages  for  per- 
sonal injuries,  he  is  not  entitled  to  comp>en- 
sation  for  his  diminished  capacity  to  earn 
money  during  the  time  intervening  between 
the  injury  and  his  arrival  at  majority. 
Te.xas  &*  P.  R.  Co.  v.  Morin,  66  Tex.  225.— 
Distinguishing  Texas  &  P.  R.  Co.  v. 
O'Donnell,  58  Tex.  42. 

A  diminution  in  his  capacity  to  earn 
money  during  that  period  gives  cause  of 
action  to  his  parent,  but  not  to  the  minor, 


unless  it  be  shown  that  he  had  been  eman- 
cipated by  the  parent.  Texas  (S>»  P.  R.  Co. 
V.  Morin,  66  Tex.  225. —Reviewing  Abeles 
V.  Bransfield.  19  Kan.  16.— Distinguished 
in  Baker  v.  Flint  &  P.  M.  R.  Co.,  91  Mich. 
298. 

When,however,  the  verdict  and  judgment 
are  for  the  plaintiff,  and  there  is  no  com- 
plaint that  it  is  excessive,  the  judgment  will 
not  be  reversed  for  a  failure  of  the  charge 
of  the  court  to  thus  limit  the  liability  of  the 
defendant.  Houston  &*  T.  C.  R.  Co.  v. 
Boozer,  34  Am.  &*  Eng.  R.  Cas.  63,  70  Tex. 
530,  8  5.  W.Rep.  119. 

Where  an  orphan  child  sues  for  personal 
injuries  his  right  to  recover  for  reduced  ca- 
pacity to  earn  money  during  his  minority 
will  not  be  defeated  by  the  fact  that  another 
person  is  at  the  time  acting  in  the  relation 
of  a  parent,  but  who  has  not  adopted  the 
child.  Ft.  Worth  St.  R.  Co.  v.  Witten,  74 
Tex.  202,  II  5.  W.  Rep.  1091. 

1f)0.  Measure  of  dninages.— For  a 
personal  injury  to  a  child  nine  years  of  age, 
including  deprivation  of  a  member,  the  law 
furnishes  no  measure  of  daniages  other 
than  the  enlightened  conscience  of  impar- 
tial jurors,  guided  by  all  the  facts  and  cir- 
cumstances of  the  particular  case.  Among 
the  results  of  the  injury  to  be  considered 
are  pain  and  suffering,  disfigurement  and 
mutilation  of  the  person,  and  impaired  ca- 
pacity to  pursue  the  ordinary  vocations  of 
life  at  and  after  attainment  of  majority. 
Western  &*  A.  R.  Co.  v.  Young,  37  Am.  &» 
Eng.  R.  Cas.  489,  81  Ga.  397,  7  S.  E.  Rep. 
912. — Approving  Davis  v.  Central  R.  Co., 
60  Ga.  329. 

The  measure  of  actual  damages  in  a  suit 
by  a  parent  for  the  killing  of  his  son  is  the 
actual  pecuniary  injury  which  resulted  from 
the  act  complained  of ;  and  this  is  not  neces- 
sarily confined  to  the  period  of  the  son's 
minority.  Houston  <S«»  T.  C.  R.  Co.  v.  Cow- 
ser,  57  Tex.  293.— Following  March  v. 
Walker,  48  Tex.  375. 

The  measure  of  damages  to  which  a  par- 
ent is  entitled  for  the  negligent  killing  of 
his  son  suggested  as  being  such  a  sum  as 
would  purchase  an  annuity  equal  to  the 
value  of  the  pecuniary  aid  which  the  parent 
would  have  derived  Irom  the  deceased,  cal- 
culated on  the  basis  of  all  the  facts  and  cir- 
cumstances of  the  particular  case,  reason- 
ably accessible  in  evidence,  and  includingr 
the  probable  duration  of  life.  In  such  a 
case  the  plaintiff  should  give  evidence  of 
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such  facts  as  would  furnish  the  basis  for  a 
verdict,  such  as  the  circumstances  of  the 
deceased,  his  occupation,  age,  health,  habits 
of  industry,  his  sobriety  and  economy,  his 
skill  and  capacity  for  business,  his  annual 
earnings,  and  the  probable  duration  of  his 
life.  In  the  absence  of  such  evidence,  there 
is  no  standard  by  which  to  test  the  correct- 
ness of  a  verdict  in  such  a  case.  Houston 
&*  T,  C.  A\  Co.  V.  Coit'.ier,  57  7 ex.  293. 

101.  Kxcmplnry  <lniiiii{;«s.  —  The 
jury  cannot  take  into  consideration  the 
shock  to  parental  feelinjjs,  in  consequence 
of  the  injury  to  the  child,  and  assess  vin- 
dictive damages  in  favor  of  the  parent,  such 
damages  being  recoverable  only  by  those 
who,  in  their  own  proper  persons,  are  vic- 
tims of  the  misconduct  of  the  servants  of 
such  companies.  Black  v.  Carrollton  K. 
Co.,  10  La.  Ann.  33. 

The  child,  if  living,  or  his  personal  repre- 
sentative, but  not  the  parent,  suing  for  his 
own  benefit,  could  maintain  an  action  and 
recover  exemplary  damages  for  mental  suf- 
fering upon  facts  showing  an  injury  from 
negligence,  as  provided  in  the  Ky.  act  of 
March  10,  1854.  Covington  St.  K.  Co.  v. 
Packer,  9  Bush  (A>.)  455. 

A  long  train  of  freight  cars  was  being 
slowly  backed  by  a  locomotive  around  a 
curve  near  which  were  houses  which  pre- 
vented the  engineer  from  seeing  the  rear- 
most car,  upon  which  a  boy  had  climbed 
and  was  riding,  holding  by  the  bumper, 
with  his  feet  upon  the  brake-bar;  a  sudden 
jolt  threw  him  upon  the  road,  the  cars  pass- 
ing over  and  maiming  him.  It  was  shown 
that  he  liad  been  driven  from  similar.trains 
on  former  occasions  and  complaint  made  to 
his  parents;  it  was  admitted  that  there  was 
no  employe  of  the  company  on  the  rear  end 
of  the  hindmost  car  or  walking  in  advance 
of  it  while  moving  backwards.  In  an 
action  for  damages— //^M  that  the  above 
facts  were  not  evidence  of  gross  negligence 
such  as  would  warrant  an  instruction  to 
the  jury,  that  if  they  should  find  such  negli- 
gence on  the  part  of  the  agents  of  the  com- 
pany, they  might  allow  punitive  or  exem- 
plary damages.  Bannon  v.  Baltimore  &»  O. 
Ji.  Co.,  24  Md.  108. 

192.  Damages,  when  exces.sive.*— 
A  verdict  for  $10,000  for  personal  injuries, 

*  Excessive  damages  in  actions  for  death  of 
child,  see  Death,  etc.,  433-435. 

New  trials  for  excessive  damages  in  actions 
(01,  see  New  Trial,  34. 


in  favor  of  a  father  for  injuries  to  his  son, 
eleven  years  old,  resulting  in  the  loss  of  an 
arm,  who  belongs  to  a  laboring  family  with- 
out property,  will  not  be  set  aside  as  ex- 
cessive. Kdchum  v.  Texas  <3^  /'.  K.  Co.,  38 
La.  Ann.  777. 

Twenty-live  thousand  dollars  damages 
reduced  to  S2000  damages,  for  the  death 
of  plaintiff's  son,  between  eighteen  and  nine- 
teen years  of  age,  who  was  robust,  earning 
$25  per  month,  and  who  was  a  dutiful  son 
employing  his  wages  for  the  benefit  of  his 
father's  family.  Alyhan  v.  Louisiana  E.  L. 
&•  P.  Co.,  41  La.  Ann.  964,  7  L.  K.  A.  172, 
6  So.  Rt'p.  799. 

A  boy  between  seven  and  eight  years  old 
was  injured,  necessitating  the  amputation  of 
both  limbs,  one  at  the  knee  and  the  other 
at  the  ankle.  Held,  that  a  verdict  in  his 
favor  of  $30,000  was  excessive.  Meddles  v. 
Chicago  &-  iV.  W.  R.  Co.,  39  Am.  «S-  Eng. 
R.  Cas.  645,  74  Wis.  239,42  N.  W.  Rep.  237. 

103.  l>aiiin{i:e.s,  wlicii  not  exces- 
sive.— (i)  For  personal  injury. — A  verdict 
for  S3S33-33  's  not  excessive  for  personal 
mjuries  to  a  five-year-old  child  who  was 
struck  by  a  train  running  at  a  very  high 
rate  of  speed  through  the  street  of  a  town. 
Chicago  df'  A.  R.  Co.  v.  Gregory,  58  ///.  226, 
1 1  Am.  Ry.  Rep.  92. 

A  boy  received  injuries  from  having  been 
run  over  by  a  car,  with  the  ordinary  con- 
sequences of  pain,  etc.,  and,  moreover,  a 
permanent  limp  and  incapacity  to  straighten 
his  leg.  Held,  $3000  damages  were  not  ex- 
cessive. Buck  V.  People's  St.  R.,  E.  L.  &* 
P.  Co.,  52  Atn.  &^  Eng.  R.  Cas.  512,  108 
A/o.  179,  1 8  S.  IV.  Rep.  1090. 

A  verdict  of  S7000  in  favor  of  a  boy  four 
years  of  age,  for  personal  injuries  rendering 
him  a  cripple  for  life,  and  causing  intense 
suffering  for  many  months,  will  not  be  dis- 
turbed as  excessive.  Ft.  Worth  St.  R.  Co. 
v.  Witlen,  74  Tex.  202,  11  S.  W.  Rep. 
1091. 

A  verdict  for  $5000  for  personal  injuries 
occasioned  to  a  child  of  three  years  while 
riding  on  a  railway  train  in  charge  of  its 
mother — held,  in  this  case  not  to  be  exces- 
sive. Texas  C.  R.  Co.  v.  Stuart,  i  Tex.  Civ. 
App.  642,  20  .S'.  W.  Rep.  962. 

Three  thousand  five  hundred  dollars  is 
not  excessive  as  the  verdict  for  injuries  sus- 
tained by  a  ten-year-old  child  at  a  turn- 
table, it  appearing  that  his  right  foot  was 
completely  crushed.  Houston  <S»  T.  C.  R. 
Co.  V.  Simpson,  60  Tex.  103. 
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(2)  — —  /oss  of  ki^s  and  arms. — Where 
plaintifT,  a  girl  seven  years  of  age,  was 
run  over  by  a  car  and  had  one  leg  cut  off 
and  iier  right  hand  so  crushed  as  to  cause 
the  aniputation  of  two  fingers,  besides  being 
otherwise  injured,  a  verdict  for  $8100 — 
/u'lii,  to  be  not  unreasonable.  Chicago  Sr*  A. 
A\  Co.  V.  Murray,  71  ///.  601.— QUOTING 
Washington  &  G.  R.  Co.  v.  Gladmon,  15 
Wall.  (U.  S.)  408. 

Where  a  boy  under  twelve  years  of  age 
has  suffered  a  personal  injury  resulting  in 
the  loss  of  an  arm  and  a  disfigured  face, 
with  other  injuries,  a  verdict  in  his  favor  of 
$6000  will  not  be  set  aside  as  excessive. 
Evans  v.  American  I.  &*  T.  Co.,  42  Fed. 
Rep.  519,  24  Ohio  L.J.  140. 

A  verdict  of  $8000  for  the  loss  of  an 
arm  of  a  boy  some  two  years  old,  the  son 
of  a  poor  woman  who  boarded  the  rail- 
road hands,  though  large,  will  not  be  set 
aside  as  excessive.  (Bonner,  J.,  dissenting.) 
Texas  Sf  P.  R.  Co.  v.  O  'Donnell,  10  Am.  &• 
Eng.  R.  Cas.-  712,  58  Tex.  27.  — Distin- 
guished IN  Texas  &  P.  R.  Co.  v.  Morin,  66 
Tex.  225. 

A  verdict  for  $18,500  for  injuries  to  a  boy 
seven  years  old,  necessitating  the  amputa- 
tion of  both  legs  and  impairing  his  mental 
capacities,  is  not  excessive.  Heddles  v.  Chi- 
cago &•  N.  W.  R.  Co.,  n  Wis.  228,  46  N. 
W.  Rep.  115. 

(3) blindness,  deafness,  and  dumbness. 

— An  infant,  by  her  next  of  kin,  sued  for 
personal  injuries  occurring  when  the  child 
was  about  two  months  old.  The  evidence 
showed  that  the  child  received  injuries 
which  were  cured  in  a  few  months,  but  at 
the  time  of  the  trial  she  was  deaf  and  dumb, 
and  there  was  evidence  tending  to  show 
that  her  condition  was  the  result  of  the  in- 
jury,  while  there  was  other  evidence  show- 
ing that  both  her  parents  were  deaf  mutes, 
and  tending  to  show  that  the  child's  condi- 
tion was  not  the  result  of  the  accident. 
Held,  that  a  verdict  of  $700  in  favor  of  the 
child  would  not  be  disturbed  as  inadequate. 
Davis  V.  Central  R.  Co.,  60  Ga.  329. — Ap- 
proved IN  Western  &  A.  R.  Co.  v.  Young, 
37  Am.  &  Eng.  R.  Cas.  489,  81  Ga.  397,  7  S. 
E.  Rep.  912. 

A  verdict  in  favor  of  a  boy  thirteen  years 
old  of  $3000,  for  personal  injuries,  will  not 
be  set  aside  as  excessive,  where  the  boy  was 
confined  to  his  bed  for  a  month  or  six 
weeks,  and  there  was  medical  evidence 
tending  to  show  that  he  would  never  re- 


cover his  eyesight.    New  Jersey  R.&*  T.  Co 
V.  West,  32  N.  J.  L.  91. 

A  verdict  in  favor  of  a  boy  thirteen  years 
old  of  $7500  will  not  be  disturbed,  where  it 
appears  at  the  time  of  the  trial  that  the 
injuries  he  received  were  not  slight  .or  su- 
perficial, but  serious,  and  had  resulted  in 
permanent  impairment  of  his  sight,  perma- 
nent injury  to  his  urinary  organs,  and  per- 
manent loss  of  strength  in  his  hands  and 
arms,  and  probably  a  permanent  affection  of 
his  whole  nervous  system.  McDonald  v. 
Union  Pac.  R.  Co.,  42  Fed.  Rep.  579. 

(4)  For  death. — A  mother  sixty  years  old 
sued  to  recover  damages  for  the  death  of 
her  son,  twenty-two  years  old.  The  evi- 
dence showed  that  he  earned  from  $60  to 
$65  per  month,  one  half  of  which  he  gave 
his  mother.  Held,  that  a  verdict  in  her 
favor  for  $3550  damages  was  not  excessive. 
Missouri  Pac.  R.  Co.  v.  Henry,  75  Tex.  220, 
12  S.  W.  Rep.  828. 

A  verdict  for  $2000  for  causing  the  death 
of  their  son,  a  vigorous  child  aged  eighteen 
months,  and  apportioned  equally  between 
the  parents,  ap()roved.  Houston  City  St.  R, 
V.  Sciacca,  80  Tex.  350,  16  S.  W.  Rep.  31. 

No  mental  grief  or  agony  can  be  c(jm- 
puted  in  a  case  of  this  sort,  but  only  actual 
compensatory  pecuniary  damages,  if  any, 
can  be  recovered;  and  in  estimating  dam- 
ages the  age  and  character  of  the  child  and 
its  pecuniary  benefit  to  plaintiffs  up  to  its 
arrival  at  21  years  of  age  may  be  considered, 
after  allowing  all  reasonable  expense  of  its 
rearing  and  education  for  the  same  period. 
Houston  City  St.  R.  Co.  v.  Sciacca,  80  'Tex. 
350,  16  S.  W.  Rep.  31. 

Damages  of  $1000,  awarded  for  the  kill- 
ing of  a  healthy  boy  sixteen  months  old, 
whose  parents  were  poor  and  approaching 
middle  life — held,  not  excessive.  Hoppe  v. 
Chicago,  M.&'St.  P.  R.  Co.,  19  Am.  &>  Eng. 
R.  Cas.  74,  61    Wis.  357,  21  .^V.  W.  Rep.  227. 

(5)  For  loss  of  services,  etc. — Botli  a  child 
and  its  mother  sued  to  recover  damages  for 
personal  injuries  to  the  child.  The  latter 
recovered  $10,000  damages  and  the  mother 
recovered  a  verdict  of  $5000.  Under  the 
law  of  the  state  the  mother  was  not  com- 
pelled to  support  her  child  so  long  as  it 
had  property  of  its  own.  Held,  that  the 
vtrdici.  in  favor  of  the  mother  would  not  be 
set  aside  as  excessive,  as  the  jury  were  au- 
thorized to  consider  not  only  the  damage 
for  loss  of  services,  but  also  the  extra  care 
and  expense   imposed    upon    the  mother. 
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Cumming  v.  Brooklyn  City  R.  Co. ,  24  A^.  V. 
S.  R.  71S,  52  /Inn  613,  I  Silv.  Sup.  Ct.  327,  5 
A',  v.  Sn/>p.  476. 

Verdict  for  §•  200  not  excessive  in  favor  of 
a  father  for  loss  of  his  son's  services  for  two 
years  and  twelve  days.  The  son  was  crip- 
pled while  in  the  employ  of  a  railway  com- 
pany. Texas  Pac.  R.  Co.  v.  Brick,  83  Tex. 
526.  18  .V.  W.  Rep.  0^7. 

6.  /udjfnient ;  Findings ;  Revic^o.  • 

104.  JiKlKiuoiit. — A  moneyed  judg- 
ment in  favor  of  a  minor  will  not  authorize 
the  next  friend  who  prosecuted  the  suit  to  re- 
ceive the  money.  It  can  be  p;iid  over  only 
to  some  one  who  Jias  qualified  as  guardian 
of  the  minor's  estate,  or  must  be  retiiincd 
in  the  custody  of  the  court  until  the  minor 
is  twenty-one  years  old.  Galveston  City  R. 
Co.  V.  He-.vitt,  67  Tex.  473,  3  S.  \V.  Rep.  705. 
Gulf,  C.  &•  S.  F.  R.  Co.  V.  Styron,  66  Tex. 
421,  I  5.  W.  Rep.  161. 

A  recovery  by  a  minor  son,  in  a  negligent 
case  prosecuted  by  his  father  as  his  next 
friend,  for  the  value  of  the  loss  of  his  ser- 
vices during  minority,  which  is  insisted  upon 
by  the  father  as  an  element  of  the  son's 
damages,  is  a  bar  to  a  recovery  by  the  fjither 
for  the  loss  of  such  si-rviccs  in  a  suit  there- 
after brought  in  his  own  name.  Baker  v. 
Flint  &-  P.  M.  R.  Co..  54  Am.  &>  Kng.  K. 
Cas.  131,  91  Miili.  298,  51  A',  jr.  Rep.Sc)7. 
— DiSTixr.uisiiiNC  Wilton  ■:>.  Middlesex  R. 
Co.,  125  Mass.  130:  Texas  <S:  P.  R.  Cn.7>. 
Morin,  66  Te.x.  225;  Central  R.  Co.  t-.  Brin- 
son,  64  Ga.  475  ;  Durkec  v.  Central  Pac.  R. 
Co.,  56  Cal.  3S8. 

An  action  was  brought  for  and  in  the 
name  of  an  infant,  who  sued  by  prochcin 
ami,  and  judgment  having  been  recovered 
by  the  plaintiff,  the  amount  thereof  was 
paid  by  the  defendant  to  the  attorney  of 
record,  who  was  regularly  employed  by  the 
prochcin  ami  X.o  conduct  the  action  ;  and  by 
order  of  the  attorney  the  judgment  was  en- 
tered "satisfied";  at  the  time  of  the  pay- 
ment to  the  attorney  there  was  no  regularly 
constituted  guardian  of  the  beneficial  plain- 
tiff to  receive  and  receipt  for  the  money  re- 
covered. Held,  that  the  payment  by  the  de- 
fendant to  the  attorney  of  record  was  a 
good  discharge  of  the  judgment;  and  his 
act  in  receiving  the  money  and  directing 
satisfaction  of  the  judgment  to  be  entered 
was  binding  upon  the  infant  plaintiff.  Bal- 
timore 6r*  O.  R.  Co.  V.  Fitzpatrick,  36  Md. 
619. 


105.  Findings.— A  finding  that  em- 
ployes of  defendant  did  not  know  that  the 
child  injured  was  at  or  near  the  crossing  is 
not  a  finding  that  the  employes  did  ntit 
know  that  people  were  frequently  in  the 
habit  of  crossing  and  recrossing  the  track 
at  that  place  with  the  knowledge  anrl  con- 
sent of  defendant.  Sclu'ndler  v.  Mihoaukee, 
L.  S.  &<-  IV.  R.  Co.,  87  Micli.  400,  49  A'.  W. 
Rep.  670.— Disi  iNGiisiii  1)  IN  Schaible  i>. 
Lake  Shore  &  M.  S.  R.  Co.,  97  Mich,  318. 

In  an  action  against  a  street-railway  com- 
pany for  injuries  to  a  child  three  years  of 
age  at  a  street  crossing,  the  jury  found  spe- 
cially that  the  injuries  were  the  result  of  the 
negligence  of  the  driver  of  the  car  which 
ran  against  the  child,  "taking  into  account 
the  condition  of  the  street,  the  extent  to 
which  it  was  used,  the  steepness  of  the 
grade,  and  all  the  facts  and  circumstances 
of  the  case  hearing  upon  the  "(piestion  ; " 
.ind  that  tiieie  svas  no  contributory  negli- 
gence on  the  part  of  those  in  charge  of  the 
child.  Held,  that  ihe.sc  findings  entitled 
the  plaintilT  to  judgment,  although  the  jury 
further  found  that  when  the  driver  first  saw 
the  child,  "  or  could  have  seen  him,  in  the 
exercise  of  proper  care,"  the  car  was  about 
ninety  feet  distant  from  the  child  ;  that  the 
child  suddenly  started  from  the  place  where 
he  was  first  seen  by  the  driver  and  ran  to- 
wards the  horses  and  the  car;  that  he  ran 
between  the  horses  and  the  car  before  he 
coidd  be  prevented,  and  before  the  car 
could  be  stopped;  that  the  driver  did  not 
have  any  reason  to  expect  that  the  child 
would  imdertake  to  cross  the  street  at  the 
time;  and  that  the  defendant  company  was 
not  guilty  of  any  negligence  other  than  that 
of  the  driver,  which  caused  the  injury. 
Slicnners  v.  West  Side  St.  K.  Co.,  46  Am.  &- 
Eng.  R.  Cas.  1S7,  78  Wis.  382,  47  A'.  W. 
Rep.  622. 

100.  Review. — In  an  action  brought 
to  recover  from  a  ^street-railway  coni|)any 
for  injury  to  a  boy  while  stealing  a  ride,  the 
same  being  alleged  to  have  occurred  through 
being  kicked  off  a  moving  car  by  the  con- 
ductor xhcrcoi— Iield,  that  in  view  of  the 
fact  that  pantomimic  as  well  as  spoken  re- 
hearsals of  their  testimony  had  been  gone 
through  in  the  office  of  plaintiff's  attorney, 
and  that  the  testimony  of  the  only  other 
corroborative  witness  was  by  deposition,  and 
suspicious  at  that,  judgment  will  be  re- 
versed. Chicago  W.  D.  R.  Co.  v.  Conley,  43 
///.  App.  347. 
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CINDERS— CITIES. 


CINDERS. 


Falling  of,  as  an  element  of  damages  in  emi- 
nent domain,  sec   Dlkvaikd  Railways, 

ir>7-i5»». 

—  on  persons  in  street,  liability  of  company 
for,  sec  Elkvaiki)  Railways,  iil8. 


CIRCUIT  COURTS. 

Appeals  from,   to  United    States  Supreme 

Court,  HUL'  l'i;i>Ki<Ai,  ("di'uis,  lit. 
Certiorari  to,  si^c  Ckh  iiorahi,  r». 
Jurisdiction  of,  in  condemnation  proceedings, 

sec  li.MININI   U.)MAIN,  :250. 


CIRCUMSTANTIAL  EVIDENCE. 

Admissibility  and  weight  of,  in  stock  killing 
cases,  sec  Animals,  Injuriks  r.i.  4Ur>, 
452,  4HU. 

As  bearing  on  question  of  negligence  or 
due  care,  sec  Cuntkihi.toky  Ni,(;i.I(;i;.\ce, 
OM. 

Value  of,  generally,  see  Eviuknce,  287. 


CITIES. 

Authority  to  construct  bridges  under  con- 
tract with,  sec  Mkiugks,  ktc,  12. 

Branch  roads  in, see  Ukanch  and  Lai kkal 
Roads,  O. 

Care  required  of  company  in  running  through, 
sec  TRr.srvssKKs,  Injuriks  in,  27. 

Charter  provisions,  locating  termini  within, 
see  CiiAKTr.us,  (t4. 

Compensation  to.  for  use  of  streets,  see  Elk- 

VATK.l)  RAIIAVAYS.  4.'». 

Consent  of,  to  change  of  motive  power,  sec 

Elkciri'-  Railways,  8. 
construction   of  elevated   railways, 

see  Ei.KVAiKD  Railways,  1  7. 
Construction  of  cable  railways  in,  see  Caulk 

liAILWAYS,     1-7. 

Duty  of,  to  repair  bridges,  see  Bridgks,  ktc, 
30. 

—  to  fence  track  within  limits  of,  see  Ani- 

mals, Injuries  to,  JM). 

—  —  maintain  lookout  while  running 
through,  see  Trksi-assers,  Injuries  to, 
40. 

Erection. of  elevators  in,  see  Elevators,  2. 
Grants  by,  to  run  steam  roads  in  streets,  see 
Streets  and  Highways,  II. 


Indemnity  bonds  to,  to  protect  against 
claims     for     damages,    see    Indkmmtv 

HuNDS,    2. 

Injuries  to  animals  in,  see  Animals,  Injurii  s 
Tn.  20;i-212. 

Liability  of,  to  persons  injured  by  railways, 
sec  SiKKi  is  and  Hiciiways,  VI. 

Not  included  in  constitutional  inhibition  of 
aid  to  railways,  sec  Minicipal  and  Lo- 
CAI   All),  2. 

Obstructing  streets  in,  offense  of,  sec  Crim- 
inal Law,  an. 

Ordinances  of,  allowing  the  bridging  of  nav- 
igable streams,  sec   Uriixjis,  III.-.,  <};i. 

Percentage  of  income  payable  to,  by  ele- 
vated railways,  sec  Ei.i;\ aikd  Railways, 

r>. 

Persons  walking  on  tracks  in,  when  deemed 
trespassers,  see  TKLsrAssKus,  Injurii::; 
TO,  4. 

Pleading  ordinances  of,  pee  Animals,  Injuries 

\«.:uiii. 

Powder  magazine  in  limits  of,  sec   Exi'i.o- 

SIIINS    4. 

Power   in  charter  of,  to   subscribe  in  aid  of 

railways,  sec  MiNicirAi.  and  Local  Aid, 

7». 
—  of,  to  authorize  electric  roads   in  streets, 

sie  |j.i;crui('  Railways,  7,  8. 
grant  franchise  for  private  railroads, 

see  I'UIVAIK  Raii.mjads,  2. 
license  ticket  brokers,  see  Tickets 

AND  Fares,  150. 
Punishment  of  officers  of,  for  contempt,  see 

Con.  r.Mi'T,  12. 
Railways   in,  see  also   Crossing   of  Strkkts 

and      Highways,       Sihekt       Railways, 

Stri.i-.ts  and  Hiciiways. 
Rate   of  speed   in,  as  affecting  liability  for 

stock  killed,  see  Animal'^,   Injukiis  to, 

210-2I2. 
Recovery  over  against  railways  causing  in- 
jury, see  .SlUKKIS  AND  MkUIWAYS,  VI. 

Regulation  of  tramways  in,  see  Tramways, 
5. 

Right  to  cross  railroad  under  charter  of,  see 
Crossinc;  dv  Si  KELTS  and  Highways,  42. 

Speed  of  trains  in,  when  negligence,  sec  Neg- 
ligence, 20-:n,4i,42. 

Taxation  of  streetcars  by,  see  Street  Rail- 
ways, 28(t. 

Validity  of  statutes  authorizing  aid  to  rail- 
ways by,  sec  Municipal  and  Local  Aid, 
O. 
See  also  Municipal  Corporations. 
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